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In  presenting  to  the  Profession  the  TTiirteenth  American  Edition 

of  Chitty's  Pleadings,  the  Publishers  beg  leave  to  say,  that  the 

present  edition  has  received  the  usual   thorough   annotation  and 

editorial    revision  of  its  former  accomplished   American   editor, 

Jodge  Perkins,  which  is  a  sufficient  guaranty  of  its  accuracy  and 

completeness  in  that  department. 

G.  &  C.  MERRIAM. 
SpBiKGFrELD,  Jtine,  1859. 


ADVERTISEMENT 

TO  THI 

NINTH  AMERICAN  EDITION 


Henry  Obeening,  Esq.,  the  editor  of  the  Seventh  and  last 
English  edition  of  Ghitty's  Pleading,  in  his  preface  to  the  work 
states,  in  reference  to  the  changes  which  have  been  made  by  him, 
that  ^  the  alterations  in  the  text  of  the  first  volume  will  be  found 
to  consist  principally  in  striking  out  those  portions,  which  were 
more  historical  than  useful  in  practice ;  such  as  the  account  of  the 
ancient  numerous  and  perplexing  modes  of  commencing  personal 
actions ;  the  parts  relating  to  bailable  process,  and  the  old  forms  of 
commencing  Declarations ;  as  well  as  the  account  of  the  defences 
admissible  under  the  general  issue  before  the  Pleading  Rules  of 
Hil.  T.  4  Will.  4,  contained  in  the  seventh  chapter  of  the  last  edi- 
tion :  in  the  place  of  which,  he  says,  '^  I  have  endeavored  to  give 
the  present  law  of  practice,  using  of  course  as  much  of  the  old  ma^ 
terial  as  I  found  applicable  to  the  subject." 


ir  ADVERTISEMENT  TO   NINTH   AMERICAN  EDITION. 

It  is  presumed,  that  the  system  of  Pleading  Rules,  above  referred 
to,  has  not  been  adopted,  very  extensively  at  least,  in  the  United 
States,  and  consequently  no  such  sudden  changfes  would  be  expedi- 
ent or  admissible  in  a  work  on  the  subject  of  pleading  here.  Those 
parts  which  have  been  very  properly  struck  from  the  work  by  Mr. 
Greening,  for  tlie  benefit  of  the  English  Practitioner,  are  scarcely 
less  useful  to  be  retained  for  the  purposes  of  the  law  as  at  present 
existing  in  this  country,  than  they  were  at  the  time  they  were 
originally  inserted. 

It  has  consequently  not  been  thought  advisable,  in  the  prepara^ 
tion  of  the  present  American  edition,  to  leave  out  those  portions  of 
the  work,  which  have  been  omitted  by  Mr.  Greening  in  his  edi- 
tion. 

Mr.  Greening  has,  however,  made  some  additions  to  the  text  of 
the  work  as  left  by  Mr.  Chitty.  These  additions  occur  mainly  in 
the  seventh  chapter.  They  have  been  carefully  selected,  and  are 
all  inserted  in  the  Notes  to  that  chapter  in  the  present  American 
edition.  The  student  and  practitioner  will  therefore  find,  that 
while  they  have  not  lost  any  portion  of  Mr.  Chitty's  invaluable  la- 
bors, which  might  be  of  service  in  this  country,  they  have  gained^ 
and  will  have  in  this  edition,  all  the  additions  and  improvements, 
which  Mr.  Greening  has  thought  it  necessary  or  proper  to  make  to 
the  text  of  the  first  volume  of  his  edition. 

As  to  the  Forms  in  the  second  and  third  volumes,  those  of  Mr. 
Chitty's  former  editions  have  been  preserved  and  retained,  for  the 
same  reasons  given  by  Mr.  Ingraham  in  his  Preface  to  the  Eighth 
American  edition  of  this  work. 

This  Ninth  American  edition  will  be  fpund  to  contain  large  and 

important  additions  to  the  American  Notes,  and  a  great  number  of 

citations  have  been  added  to  former  Notes,  and  many  entirely  new 

Notes  have  been  inserted.    It  is  hoped,  that  the  inquiries  of  the 

student  will  in  some  measure  be  satisfied,  and  the  labors  of  the 
practitioner  lightened,  thereby. 

J.  a  P. 

Salem,  Afnil  22,  1844. 
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AMERICAN    EDITOR'S    PREFACE 


TO  THB 


EIGHTH  AMERICAN  EDITION. 


At  the  time  when  tlie  call  of  the  Profession  induced  the  Publish- 
ers of  the  seventh  and  former  American  editions  of  Mr.  Ghittj's 
work  on  Pleading,  to  make  arrangements  to  put  it  again  to  press, 
tbe  first  and  second  volumes  of  the  sixth  London  edition  had  been 
received  from  England,  but  the  third  was  unpublished.  An  atten- 
tive examination  induced  the  Editor  to  prepare  the  first  volume  only 
of  that  edition,  containing  the  principles  and  rules  upon  which 
Pleadings  should  be  framed,  for  republication.  The  second  and 
third  volumes  of  the  sixth  American  Edition,  with  additional  notes, 
were  then  re-printed,  and  the  Precedents  adopted  as  those  of  the 
seventh  American  Edition,  as  they  have  been  of  the  present. 

The  Editor  was  induced  to  adopt  that  course,  because  sufficient 
reason  appeared  to  him  to  exist  for  not  presenting  to  the  Profession 
in  the  United  States  a  set  of  Precedents,  which,  in  the  numerous 
JTU*isdictions  of  the  Union,  would  not  be  considered  as  having  the 
stamp  of  authority.  He  still  thinks  that  his  view  was  correct,  and. 
has  adhered  to  it  in  preparing  the  present  edition.  The  Precedents 
ander  the  New  Rules  are  very  concise  and  convenient ;  but  it  would 
be  presumption  in  the  Editor,  upon  his  own  view  of  their  superior 
utility,  toofier  them  instead  of  those  which,  from  long  adoption  and 
use,  have  the  weight  of  judicial  decision. 

An  Appendix  of  Forms  in  Assumpsit,  adapted  to  the  New  Rules, 
from  the  second  volume  of  the  new  London  edition,  is  inserted  at 
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the  end  of  the  third  volume  of  the  seventh  American,  and  of  this 
edition. 

It  was  the  intention  of  the  publishers  when  the  third  English 
volume  was  received,  if  the  wishes  of  the  profession  in  this  country 
seemed  to  require  it,  to  issue  a  Supplement  of  Forms  prescribed  by 
the  New  Rules,  and  some  others  which  have  been  prepared  by  emi- 
nent pleaders,  who  have  deemed  a  more  succinct  mode  of  declaring 
in  all  cases  to  be  authorized  by  the  spirit  of  one  of  those  Rules.* 
The  adoption  generally  of  those  forms  in  practice  in  this  country 
would  have  been  the  sanction  of  the  Publishers  for  their  insertion 
in  a  future  edition.  The  publication  of  the  excellent  "  PRECE- 
DENTS IN  PLEADING,"  f  by  Mr.  Joseph  Chitty,  Jr.,  in  1839, 
rendered  such  an  addition  to  this  work  superfluous.  The  pleader 
who  is  desirous  to  state  his  case  with  brevity  and  precision,  will 
there  find  the  best  guides,  and  perhaps  the  time  is  not  far  distant 
when  he  will  resort  to  them,  on  all  important  occasions,  in  prefer- 
ence to  any  others. 

Philadelphia,  November  2, 1840. 

•Reg.  Gen.  Trin.  T.  1  W,  4. 

tPuBUSHEBs'  Note.— Ad  American  edition  of  the  work  here  referred  to,  Chittt's 
Pkboedentb,  in  2  vols,  was  issaed  bj  the  publishers  of  Chitty's  Pleading,  in  1839,  an^ 
has  proved  highly  satisfactOTy  to  the  Profession  in  this  country. 
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TO  THE  SIXTH  ENGLISH  EDITION- 


iThe  fiubjects  of  this  work  are,  Ist,  who  are  to  be  the  Parties  to  an  action  ; 
2dly,  the  proper  Forms  of  Action,  and  which  must  now  be  accurately  stated, 
ejen  in  the  writ ;  and  3dly,  the  Pleadings  therein.  And  as  a  mistake  in 
either  of  these  would  in  general  be  fatal  to  the  action  or  the  defence,  it  is 
obTioiis  that  a  very  accurate  knowledge  of  these  subjects  is  essential  not  only 
to  the  professed  Special  Pleader  and  Barrister,  but  also  to  everj  Attorney, 
who  is  responsible  to  his  client  for  the  sufficiency  of  the  proceedings,  and 
who,  if  generally  informed  on  the  subjects  of  this  volume,  and  duly  attentive, 
would  frequently  discover  errors  which  have  been  overlooked  by  the  pleader, 
or  barrister,  and  by  a  timely  suggestion  might  prevent  a  disastrous  defeat, 
which  would  be  injurious  to  his  own  as  his  client's  interest,  and  discreditable 
to  the  administration  .of  justice.  Since  the  recent  enactments  and  rules,  these 
tobjectB  have  greatly  risen  in  practical  importance,  and  a  new  edition  of  the 
work  has  become  essential.  The  editors  have  spared  no  exertions  to  render 
the  work  more  worthy  of  the  flattering  reception  ^e  prior  editors  have  re- 
ceived. 

The  principal  modem  alterations  in  Pleadings  have  been  the  prohibition  of 
more  than  one  count  upon  each  cause  of  action,  and  the  exercise  of  more  care 
in  preparing  that  single  count  than  heretofore,  and  the  abolition  or  rendering 
kaB  frequent  the  use  of  a  plea  of  general  issue,  and  requiring  almost  every 
ground  of  defense  to  be  pleaded  specially.  The  great  increase  in  the  num- 
ber of  pleas  has  rendered  it  necessary  to  prepare  an  entirely  new  Third 
volume  of  Pleas  and  Replications,  and  stibsequent  Pleadings,  most  of 
which  have  occurred  in  actiml  practice,  and  been  decided  to  be  sufficient,  and 
all  have  been  carefully  examined,  adapted  to  the  new  rules,  and  annotated. 

The  modem  Statutes  and  Bides  relating  to  Practice  and  Pleading  are  so 
peculiarly  important,  that  it  has  been  deemed  advisable  to  print  the  same  in 
the  Appendix  concluding  this  volume ;  and  Students  and  practitioners  will 
find  it  essential  to  read  them  attentively,  so  as  to  be  well  informed  upon  the 
general  import,  and  not  merely  to  refer  to  them  occasionally. 

The  Practitioner  who  will  resolve  to  make  himself  master  of  these  confes- 
sedly dry  but  essential  subjects  of  legal  knowledge,  will  soon  find  himself  on 
the  vantage  ground,  and  in  many  collateral  circumstances,  especially  as  re- 
gards JSndence,  would  be  enabled  to  anticipate  advantages  or  d&culties' 
which  others  would  not  perceive ;  at  all  events,  he  cannot  safely  even  com- 
menee  an  action  without  being  well  informed  upon  all  subjects  relating  to  the 
forties  to  an  action,  which  constitutes  the  basis  of  subsequent  proceedinga 

im  Mayy  A.  D.  1836. 


PUBLISHERS*    ADVERTISEMENT. 


The  original  paging  of  the  early  editions  of  Ghitty's  Pleadings 
having  been  kept  up  in  the  subsequent  ones,  in  order  to  prevent 
confusion  in  the  frequent  references  which  are  made  to  this  work  by 
other  writers,  various  errors  have  crept  into  the  Analytical  Tables, 
and  Index  to  each  Yolume. 

In  some  cases  several  pages  of  the  old  edition  have  been  can- 
celled, while  the  corre^nding  heads  in  the  Index  have  been  suffer- 
ed to  remain,  and  confusion  has  arisen  from  this  source. 

Knowing  the  importance  to  the  Profession  of  being  able  to  refer 
at  once  to  the  several  heads  named  in  the  Index,  the  Publishers 
have  had  the  Indexes  and  Analytical  Tables  carefully  revised,  col- 
lated with  the  text,  and  every  error  corrected,  so  that  it  is  believed 
no  farther  inconvenience  will  be  experienced  on  this  account. 

^mngfieldf  Ma$s.^  Oct.  1840. 


PREFACE 

TO  THE  FIRST  EDITION. 


In  submitting  this  treatise  to  the  public,  it  may  not  be  improper 
to  prefix  a  short  prospectus  or  analytical  view  of  its  contents,  by 
which  the  reader  may  be  enabled  to  judge,  how  far  the  subject  pro- 
posed to  be  considered  may  be  worthy  of  his  attention. 

Upon  the  Practice  of  the  Courts  of  common  law,  .there  are 
already  before  the  public  several  yery  able  treatises ;  but  there  is 
no  work  of  any  magnitude  which  points  out,  the  Parlies  to  Actions, 
or  the  Forms  of  Action^  or  the  Pleadings  therein ;  and  the  very 
frequent  defects  in  actions  and  defences,  occasioned  by  mistakes  in 
these  points,  sufficiently  evince  the  utility  of  a  practical  work  upon 
the  subject ;  I  have  therefore  been  induced  to  submit  the  following 
pages  to  the  profession. 

In  the  first  chapter,  which  relates  to  the  Parties  to  an  Action,  I 
have  endeavored  to  point  out  who  should  be  made  the  plaintifis 
and  who  the  defendants,  as  well  in  actions  on  contracts  as  for  torts, 
and  not  only  with  reference  to  the  interest  and  liability  of  the  origi- 
nal parties,  and  the  number  of  them,  and  whether  standing  in  the 
situation  of  agents,  joints-tenants,  tenants  in  common,  or  partners, 
and  who  axe  to  join  or  be  joined ;  but  also  where  there  has  been  an 
assignment  of  interest,  or  change  of  credit,  or  survivorship  between 
Kveral,  oi"  death  of  all  the  contracting  parties,  or  bankruptcy,  in- 
solvency or  marriage.  The  consequences  of  mistakes  in  the  proper 
parties,  and  how  they  are  to  be  taken  advantage  of,  and  when  they 
are  to  be  aided,  are  also  pointed  out. 

In  the  second  chapter  are  considered  the  Form  and  the  particular 
appUcabUily  of  each  Action ;  the  pleadings,  judgment,  and  costs 
therein  in  general ;  the  consequences  of  mistake ;  the  Joinder  of 

different  Forms  and  of  different  r^hts  of  action ;  the  consequences 
Vol.  I.  B 
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of  Misjoinder;  and  the  Election  of  the  best  remedy  where  the 
plaintiff  has  the  choice  of  several.  In  considering  each  personal 
action,  viz.  assumpsit,  debt,  covenant,  detinue,  case,  trover,  re- 
plevin, trespass,  and  ejectment,  I  have  endeavored  to  confine  my 
observations  to  the  cases  where  the  action  is  sustainable,  or  when  it 
is  preferable  to  another  remedy,  without  inquiring  into  the  nature 
of  rights  or  of  injuries,  which  would  have  been  foreign  to  the  object 
of  the  treatise  (a).  I  have  however,  in  one  instance,  thought  it  ad- 
visable to  depart  from  this  plan,  in  order  the  better  to  explain  the 
distinction  between  the  action  of  trespass  and  that  of  trespass  on 
the  case ;  and  for  this  purpose  I  have  endeavored  to  state  the  dis- 
tinctions between  torts  committed  in  fact,  or  in  legal  consideration, 
with  and  Vithout  force,  and  between  torts  immediate  and  conse- 
quential, and  how  far  the  legality  of  the  original  act,  or  the  de- 
fendant's intention,  may  affect  the  form  of  action,  and  the  difference 
arising  from  the  circumstance  of  the  defendant's  having  acted  under 
color  of  process.  The  consequences  of  mistake  in  the  form  of  action 
are  also  stated. 

The  Joinder  of  different  Forms^  and  of  different  Rights  of  action, 
and  the  consequences  of  mistake,  are  of  the  greatest  importance  to 
the  success  of  a  cause,  and  I  have,  therefore,  with  some  minuteness, 
pointed  out  the  particular  instances  of  joinder^  which  may  be  most 
likely  to  arise  in  practice. 

In  various  cases  the  plaintiff  has  an  Election  of  several  different 
forms  of  action  for  the  same  injury,  and  a  judicious  choice  is  so  ma- 
terial, that  it  may  frequently  enable  the  plaintiff  to  enforce  his  claim, 
which  would  be  defeated  or  delayed  by  the  adoption  of  a  different 
course  ;  I  have  therefore  stated  several  leading  points,  which  may 
direct  the  Pleader  in  his  choice  of  the  various  remedies. 

In  the  third  chapter^  a  few  General  Rules  relating'  to  Pleading 
are  collected,  and  pursuing  the  definition  of  pleading  (viz.  a  state- 
ment in  a  logical  and  legal  form  of  the  facts  of  which  the  Courts 

(a)  In  maDj  works,  under  the  title  of  a  particular  action,  we  find  the  nature  of  righit 
considered;  as,  for  instance,  under  the  head  **  Assumpsit."  after  stating  that  it  lies  on  a 
bill  of  exchange,  we  find  the  whole  law  upon  bills  of  exchange  is  collected.  This  is  not  a 
oonvenient  mode  of  arranging  the  subject  in  tk  pleading  point  of  view,  where  the  object 
of  inquiry  is  merely  the  application  of  the  form  of  action,  and  not  the  right. 
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are  not  bound  ex  officio^  to  take  notice^)  I  have  first  pointed  out 
whalfcuUs  are  necessary  to  be  stated,  distinguishing  those  of  which 
the  Court  will,  ex  officio^  take  notice,  without  their  being  shown  in 
pleading ;  and  secondly,  the  mode  of  stating  those  facts  with  re- 
ference to  certainty,  and  other  particulars;  and  thirdly,  1  have 
considered  the  rules  of  construction  concluding  the  chapter  with  the 
dirision  of  the  parts  of  pleading. 

The  fourth  chapter  relates  to  the  form  and  requisites  of  the 
PrcBcipej  when  the  plaintiff  proceeds  by  special  original,  and  of  the 
Declaration  in  personal  actions ;  and  with  respect  to  the  latter  are 
Slated,  first  the  general  requisites^  and  secondly,  the  different  parts ^ 
and  more  particular  requisites  whether  in  actions  founded  on  con- 
tracts or  for  torts.  In  assumpsit^  the  appropriate  special  and  com- 
mon counts  are  fully  examined,  and  the  structure  of  declarations  in 
debt  and  covenant  is  separately  and  distinctly  considered. 

Actions  in  form  ex  delicto  are  so  multifarious,  that  I  have  thought 
it  better  to  refer  the  reader  to  the  Precedents  and  Notes  in  the 
Second  Yolume,  than  to  attempt,  in  the  First,  to  point  out  the 
stmcture  of  the  declaration  in  each  particular  case ;  I  have,  how- 
ever, considered  the  general  rules  to  be  observed  in  framing  decla- 
rations in  actions  for  torts,  and  which  will  be  found  to  relate  to  the 
statement  of,  Ist,  the  matter  or  thing  affected  ;  2dly ,  the  plaintiff 's 
right  or  interest;  Sdly,  the  injury;  and,  4thly,  the  resulting 
damages. 

The  utility  of  Several  Counts  in  the  same  declaration,  and  the 
forms  thereof,  are  also  treated  of  in  this  chapter,  which  concludes 
with  a  summary  of  the  instances  in  which  different  defects  in  a  dec- 
laraticm  will  be  aided* 

» 

The  Claim  of  Conusance^  statement  of  the  defendant's  Appear- 
anee  and  Defense j  the  Demand  of  Oyer,  and  statement  of  a  Deed 
open  it,  and  the  different  descriptions  of  Imparlances^  being  con- 
nected with  Pleading,  are  examined  in  the  fifth  Chapter. 

In  the  remaining  chapters  are  considered  in  their  natural  order — 
Pleas  to  the  Jurisdiction  and  in  Abatement^  and  the  proceedings 
thereon ;  pleas  in  Bar  to  the  action  and  Avowries  and  Cognizances 
in  replevin,  and  pleas  and  notices  of  Setoff;  Replications  and  New 
Assignments^  and  pleas  in  bar  to  avowries  and  cognizances,  in  re- 


■^ 
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pleyin;  Rejoinders,  and  the  stAsequont  Pleadings ;  .Issues ,  Re- 
pleaders  J  Pleas  Puis  Darrein  Continuance ;  Demurrers^  and  Join- 
ders in  Demurrer ;  and  this  yolnme  concludes  with  a  copious  Index 
of  the  Contents. 


As  the  principal  object  of  the  First  Volume  is  directed  to  the 
statement  of  the  Oeneral  Rules  affecting  the  Pleading,  I  have 
thought  it  advisable  in  a  Second  Volume  to  give  Precedents  of  the 
Pleadings  most  likely  to  occur  in  practice,  with  notes.  The  con- 
tents of  this  Second  Volume  will  appear  from  the  Analytical  Table 
prefixed,  and  from  the  Index  at  the  end  of  the  Third  Volume. 

The  form  of  Courts,  (being  the  commencements  and  conclusions 
of  declarations  in  each  Court,  and  in  particular  actions,)  are  incor- 
porated in  the  present  edition ;  but  as  the  Precedents  of  declarations 
on  Bills  of  Exchange,  Checks,  and  Promissory  Notes,  are  printed  in 
the  appendix  of  my  work  on  Bills  of  Exchange,  they  are  not  given 
at  length  in  the  Second  Volume.  The  counts  for  common  debts,  in 
all  the  cases  which  ordinarily  occur  in  practice,  are  given  on  ac- 
count of  their  great  utility ;  the  statement  of  the  subject-matter  of 
the  debt  in  these  Precedents,  not  only  serving  in  declarations  in 
assumpsit,  but  also  in  debt  on  simple  contract,  pleas  and  notices  of 
set-off,  and  in  affidavits  to  hold  to  bail. 

In  stating  different  titles  to  real  property,  and  the  conveyances 
and  other  means  by  which  such  titles  have  been  acquired,  the 
pleader  frequently  has  considerable  difficulty;  I  have  therefore 
given  a  great  variety  of  Precedents  under  this  head.  With  respect 
to  other  special  counts,  and  to  pleas,  replications,  rejoinders,  &c.,  I 
have  endeavored  to  give  one  or  more  of  the  most  usual  Precedents 
under  each  head,  and  have  in  general,  in  the  notes,  referred  to  the 
Precedents  which  may  be  found  in  print.  It  was  impracticable  to 
give  a  Precedent  for  every  case  which  might  occur,  but  those  con- 
tained in  this  Volume  may  be  readily  applied  to  the  particular  cir- 
cumstances of  each  case,  or  at  least  may  assist  in  the  structure  of 
other  pleadings ;  and  though  the  student  may  derive  some  assistance 
from  this  collection,  yet  he  must  not  thereby  be  induced  to  refrain 
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from  taking,  or  at  loast  analyzing  other  Pleadings,  according  to  the 
coarse  which  his  own  judgment,  or  that  of  a  friend  more  experi- 
enced, may  suggest. 


The  utility  of  a  work  of  this  description  must  depend  on  the  mode 
in  which  the  subject  is  arranged,  the  correctness  of  the  positions 
sopported  by  legal  decisions,  for  selections  of  the  best  authorities, 
and  the  facility  of  access  or  moans  of  a  full  and  accurate  Index. 
To  these  points,  therefore,  I  have  endeavored  to  pay  attention,  and, 
besides  the  Reports  which  I  have  consulted,  the  reader  is  frequently 
referred  to  the  Digests  and  Elementary  writers.  Indeed,  it  was 
impracticable  to  write  on  the  subject  upon  which  the  authors  alluded 
fto  haQ  touched,  without  occasionally  finding  some  parts  pre-occupied, 
and  the  matter  so  ably  treated  of  as  to  leave  it  open  to  me  to  do 
little  more  than  enlarge  upon^  and  arrange  such  parts  of  the  subject 
according  to  my  own  plan.  When  this  has  occurred,  I  have  con- 
sidered that  it  would  be  the  most  candid  mode  of  acknowledging  the 
assist^uice  I  have  derived  from  these  works,  and  at  the  same  time 
most  useful  to  the  profession,  if,  in  the  notes,  I  referred  to  those  au- 
thors, in  addition  to  the  reported  decisions,  sanctioning  my  own  view 
of  the  subject  by  the  weight  of  their  authority. 

The  kindness  of  my  friends  has  so  engaged  me  in  professional 
afocations,  that  I  have  with  difficulty  prepared  this  work  for  publi- 
cation, and  the  various  interruptions  which  I  have  experienced,  must, 
I  fear,  have  occasioned  some  inaccuracies,  for  which,  however,  I 
hope  the  candor  of  the  reader  will  make  allowance. 

J.  OHITTY. 
Tempkj  7th  November, 
k.  D.  1808. 
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of  the  degree  of  certainty  required,  233  to  237 
m.  The  rules  of  construing  pleadings,  237  to  289 
lY.  The  division  of  pleadings,  239 


CHAPTER  IV. 

Ov  THB  Declaration,  240  to  421 

I.  Definition  and  division  of  subject,  240 
n.  The  recent  alterations  aflfectin^  dedaraiions  in  general,  ib. 
Venue  in  margin  but  not  in  body,  242 
name  or  abuttals  in  trespass  gtuire  clatisumjregit,  ib. 
conciseness  in  some  forms  prescribed  and  intended  to  be  extended  to  all 

cases,  243 
second  counte  on  same  cause  of  action  prohibited,  but  several  breacbes  per- 
mitted, ib. 
m.  The  general  requisites  or  qualities,  244  to  261 
1,  should  correspond  with  process,  244  to  255 
name  of  the  parties,  ^44 
number  of  the  parties,  248 
number  of  plaintiff  ib. 
the  character  in  which  plaintiff  sues,  250 
the  rule  and  decisions  on  this  point  since  the  jmiformity  of  process  act, 

2  W.  4,  c.  39,-251 
Jhe  form  or  r:nij»o  of  action  in  writ,  253 
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fbe  form  and  cause  of  action  in  deolarationg  mast  correspond  with  the 
affidavit  to  hold  to  bail,  254 

2,  tihe  declaradon  must  state  all  the  &cts  essential  to  the  support  of  the 
action,  266 

3,  of  the  certainty  required  in  declaration,  256  to  261 

parties,  256 

the  present  practice  in  declaring  as  to  time,  269 
pkce.  260 
IT.  the  several  parts  and  particular  requisites  of  declarations,  262  to  421 
form  of  declEuration  by  way  of  example,  262 
division  and  arrangement  of  the  subject,  ib. 
Ist,  title  of  the  Court  in  the  former  practice,  263 
2dly,  title  of  declaration  as  to  time,  263  to  366 
former  practice  as  to  term,  263 

consequences  of  mistake  in  the  title  before  2  W.  4,  o.  39,  and  re- 
cent rules,  264 
the  present  practice  as  to  the  title  of  time,  266 
repetition  of  time  still  essential,  ib. 
Sdly,  the  venue,  266  to  280 
when  the  venue  is  local,  268 
when  the  venue  is  transitory,  269 
the  venue  in  actions  on  leases,  270 
the  venue  when  local  by  statute,  171 
mode  of  stating  the  venue  in  margin,  274 
aa  to  statement  and  repetition  of  venue  in  body  of  declaration, 
consequences  of  mistake  of  venue,  and  when  aided,  277 
the  recent  alterations  as  to  venue,  and  description  thereof  in  declara- 
tion, first,  by  Reg.  Gen.  H.  T.  4  W.  4,  reg.  8,  279 
fto  venue  to  be  stated  in  the  body  of  declaration  or  subsequent  plead- 
ing, ib. 
Reg.  Ckn.  W.  T.  4  W.  4,  reg.  5,  in  trespass,  ib. 
name  of  abuttals  of  locus  in  quo  essential,  ib. 
4thly,  the  commencement,  280  to  289 
as  to  names,  281 
mode  in  which  defendant  was  brought  into  Court,  ib. 
recital  of  the  supposed  writ,  283 
hy  and  against  particular  persons,  284 

the  present  forms  of  commencements  of  declarations  in  personal  ac- 
tions commenced  in  one  of  the  superior  Courts,  285 
conclusion,  486 
pledges  to  be  omitted,  ib. 
consequences  of  deviations  from  such  rules,  viz.  that  they  are  only 

irregularities,  and  not  grounds  of  demurrer,  286 
the  regulations  affecting  tne  body  or  substance  of  declarations  in  gen- 
eral, ib. 
the  rules  Hil.  T.  4,  Will.  2,  reg.  4,  6,  6,  prohibiting  several  counts, 

&c.  28 
other  incidental  improvements,  as  admissions  on  face  of  declarations 
of  part-payments,  or  part-performance,  ib. 
5thly,  the  body  or  substance  of  cause  of  action,  289  to  352 
L  In  assumpsit,  289  to  360 

when  or  not  a  special  count  is  requisite  or  proper,  289 
] ,  inducement,  290  to  293 

of  the  inducement  in  assumpsit,  290 
inducement,    if  not   traversed,   need   not  be 
proved,  239 
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2,  the  ooDflideratioii,  293  to  301 

Btatement  of  exeeuted  oooddentioiis,  295 
of  exeoatoiy  ooii8idenitioii8,  206 
of  conoonent  oonsideratioiis,  297 
of  oontinaed  oonfiidentions,  ib. 
yariances  in  stating  the  oonsiderations,  296 
how  to  take  adyaotage  of  insnfficient  state- 
ment of  consideration  by  demurer,   See 
300 
how  to  take  advantaee  of  the  illegality  or  nn 
truth  in  consideration,  301 

3,  Btatement  of  the  contract,  301  to  320 

1,  how  the  promise  should  be  stated,  so  that 
the  declaration  may  be  good  on  the  &oe  of 
it,  301 

2,  of  variances  between  the  statement  and  tho 
eyidenoe,  306 

contract  to  be  stated  according  to  its  real 
efl^t  and  intent  of  parties,  though  va- 
rying from  words,  ib. 

misdescription  <^  the  parties  to  the  con- 
tract, 307  [308 

blending  distinct  contracts  in  one  count, 

misstatement  of  a  promise  in  the  altera- 
tive, &c.  ib. 

instances  of  a  misstatement  of  part  of 
contract,  310 

immaterial  omissions,  collateral  provisions, 
&c.  314 

oisciUceU,  317 

unless  the  statement  of  the  contract  be 
denied  by  the  plea,  it  will  not  be  mar 
teiial,  and  in  effect  admitted,  318 

amendment  of  variance  in  stating  written 
instruments  at  the  trial,  319 

4,  the  neceasaiy  averments  in  assumpsit,  320  to  331 

1,  of  averments  of  plaintiff's  performance  of 
.    his  part,  320 

consequences  of  insufficient  averments, 
averment  of  notice,  ib. 
request,  329 
0,  the  breach  of  contract,  332  to  338 

several  breaches,  336 
6,  the  damages,  338  to  340 

the  common  counts  in  assumpsit,  330 

the  great  variety  of  common  counts,  340 

when  applicable  in  general,  ib. 

indebitatus  assumpsit  count,  34 } 

quantum  meruit  count,  ib. 

quantum  valebant  count,  ib. 

common  counts,  342  to  360 

common  breach,  342 

common  counts  as  to  real  property,  343 

goods  sold,  345 

work  and  labor  and  materials,  348 

money  lent,  349 
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money  paid,  350 
money  nad  and  leoeivod,  351 
interest,  356 
aoooont  staled,  358 
when  a  oonnt  mpon  an  aoootmt  stated  should 

or  not  be  added,  359 
oommon  oonnts  in  actions  by  and  against 
persona  soing  or  being  sued  in  particular 
rights  or  characters,  ib. 
the  breadli  of  the  common  counts,  360 
n.  In  debt,  360  to  375 

title  of  Court,  term,  renue,  and  commencement,  361 

on  simple  contract,  361  to  363 

on  specialties,  363  to  370 

inducement,  363 

time  of  making  specialty,  364 

profert  of  specialty,  365,  366 

statement  of  considetation  in  general  unnecesary,  366 

consideration,  367 

the  specialty  contract  itself,  ib. 

ayerments,  368  to  370 

as  to  setting  forth  condition  of  bond  and  assigning 

breaches  in  the  declaration,  369 
on  records,  370 
YBriances,  371 
onstatates,371  to374 
contra  forman  statati,  272 
per  quod  actio  aecreyit,  373 
statement  of  the  breach  in  general  in  debt,  374 
damages  ih  general  in  debt^  374 
nL  In  covenant,  375 

the  statement  in  actions  ex  delicto  of  the  cause  of  ao- 
tion,  376 

1,  statement  of  the  matter  or  thing  injured,  ib. 

2,  statement  of  the  plaintiff's  right  or  interest  in 
such  matters,  &c.  378 

how  to  declare  if  right  not  appurtenant,  381 

how  tQ  declare  by  a  reversioner,  ib. 

how  to  declare  for  obstruction  to  ancient 
li^tB,381 

or  mter  courses,  ib. 

or  common,  or  way,  or  seat  in  a  pew,  &c. 
ib. 

disturbance  of  franchises,  ib. 

the  common  law  mode  of  declaring  in  gen- 
eral is  expressly  sanctioned  by  2  &  3  W. 
4,  c.  71,  s.  5,  382 

more  general  modes  of  stating  rights  in 
nle»,  Sic  uttdar  2  &  3  W.  4,  c.  71,  s.  5, 

mode  of  declaring  where  defendant  under 

any  particular  obligation  or  duty,  383 
variance  in  stating  the  plaintiff's  right  or 
interest,  385 
8,  statement  of  the  injury,  and  of  variances  in  the  deecription 
thereof,  387 
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4,  statement  of  the  tort  itself,  and  of  variances  in  so  doings 
391 
time  in  stating  torts  in  general,  393 
place  where  the  injury  was  committed,  394 
^,  the  statement  of  the  damages  in  general  in  actions  for  torts, 
395 
when  to  be  specially  stated,  396 
alia  enormia,  397 
The  particular  requisites  of  declarations  for  libels  and  verbal  slander,  399 

1 ,  introduction  and  inducement,  400 

libels  and  slander  in  particular,  ib. 

2,  the  colloquium  of  and  concerning  the  plainti£^  &o.  403 

3,  the  slander,  written  or  verbal,  and  publication  complained  of,  404 

the  unlawful  publication,  406 

4,  the  innuendo,  ib. 

5,  the  injury  or  damage,  408 

6,  of  several  counts,  408  to  4 18 

tiie  practice  antecedent  to  the  pleading  rules  of  Hil.  T.  4  W.  4» 

409 
costs  of  several  counts,  412 
form  of  subsequent  counts,  41 

pleading  to  several  counts  for  some  cause  of  action,  414 
the  rule  HiL  T.  4  W.  4,  reg.  4,  6,  7,  prohibiting  several  counts  and 

decisions  thereon,  ib. 
several  counts  and  pleas  not  allowed,  ib. 
instances  in  declarations,  ib. 
several  breaches,  415 
instances  of  pleas  and  avowries,  &c.  ib. 
the  cases  above  mentioned  as  instances  only,  416 
departure  from  tiiese  rules,  how  taken  advantage  of,  ib. 
costs  of  counts  and  pleas,  ib. 

7,  The  conclusion  cui  damnum^  &c.  418  to  420 

forms  of  the  conclusion,  419 

8,  the  profert,  420 

pledges  now  to  be  omitted,  ib. 

9,  defects  when  aided,  421 
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PARLANCBS,  422  to  430 

I.  Claim  of  Conusance,  422  to  427 

1,  what  Courts  may  claim  it,  423 

2,  in  what  actions, 

3,  the  titne,  &e.  of  claiming  it,  ib. 

the  form  and  mode  of  daim,  &c.  425 

4,  the  proceedings  thereon,  426 

n.  Of  appearance  and  defense,  and  the  form  of  stating  them,  427  to  429 

the  old  forms  and  practice,  427 

defense,  428 
m.  Oyer,  430  to  436 

in  what  cases  demandable,  430 

when  it  should  be  demanded.  431 
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440. 
Older  of  pleading,  440 
L  Of  pleas  to  the  jorisdiotioa,  441  to  446 

affidavit,  445 

replication,  &c.  ib. 
II.  Of  pleas  in  abatement,  446 

parol  demurrer,  447 

1,  relating  to  the  person,  448  to  450 

of  the  defendant,  449 
privilege  of  a  peer,  ib. 

2,  relating  to  the  count,  &c.  450 

3,  relating  to  the  writ,  450  to  466 

to  the  form  of  the  writ,  451 
misnomer,  ib. 
odier  pleas  of  this  description,  as  non-joinder,  46S! 
to  the  action  of  the  writ,  453 
of  the  forms  and  general  qualities  and  requidies  of  j^ii&u  in  abala* 

ment,  454 
fbnns  of  plea  in  abatement,  ib. 
commencement,  ib. 
body,  ib. 
conclusion,  ib. 
Ist,  title  of  pleas  in  abatement  as  to  date,  455 
2dly,  as  to  the  title  of  the  term,  455 

present  practice  as  to  time  of  pleading  in  abatement,  and  title  of 
pleas,  450  ' 
Mty,  name  of  parties  in  the  margin,  ib. 
4thly,  the  commencement,  ib. 
dthly,  of  the  body  of  the  plea,  general  requisites,  467 

of  pleading  in  abatement  to  part,  and  in  bar  to  the  residue,  458 
6th]y,  the  conclusion  of  pleas  in  abatement,  as  respects  verification  ana 

prayer  of  judgment,  460 
7thly,  of  the  affidavit,  of  the  truth,  462 
requisites  of  affidavite,  463 
UL  Beplioations  and  other  proceedings  on  a  plea  in  abatement,  ib. 
of  demuner  to  a  plea  in  abatement,  465 
judgment  on  pleas  in  abatement,  466 
ooeta  on  pleas  in  abatement,  ib. 
IV.  Of  pleas  of  non-joinder  in  particular,  467 
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Of  Pleas  in  Bab,  469  to  471. 

What  facts  oan  or  not  be  pleaded  in  bar,  469 
analytical  table  of  pleas  in  bar,  471 

observations  on  such  analytical  tables,  472 

the  fonner  indiscriminate  use  of  a  general  plea,  as  non-«9« 
sampsit,  ib. 
of  pleas  of  partial  denial  473 

what  matters  of  defense  allowed  to  be  pleaded  specially, 
ib. 
I.  Of  the  several  pleas  in  bar,  and  when  or  not  to  plead  specially,  474 
Divisions  of  uie  subject  of  pleas  in  bar,  ib. 

First,  before  the  recent  enactments  and  rules  relating  to  pleading, 
475 

in  assumpsit,  475  to  481 

non  assumpsit,  when  formerly  requisite  or  sufficient,  476 
when  to  plead  specially,  479 
in  debt,  481  to  486 

1,  on  simple  contracts,  481 

2,  on  specialties,  482  to  485 
8,  on  records,  485,  486 

4,  on  statutes,  486 
in  covenant.  486  to  488 
in  account,  488 
in  detinue,  ib. 

by  or  against  executors,  &c.  489 
against  an  heir  or  devisee,  490 
in  case,  490  to  498 

plea  in  actions  for  slander  in  putieohr  before  the  recent  nkm, 

491  to  498 
when  and  how  to  justify  qpeeially,  494 
plea  of  recaption  in  case  for  escape,  497 
when  might  have  pleaded  specially  in  case»  498 
in  trover,  ib. 

avowries,  &c  in  replevin,  499 
in  trespass,  500  to  507 

the  general  rule,  500 
to  persons,  501,  502 
to  personalty,  ib. 
to  realty,  502  to  506 

when  the  general  issue  anthoriied  by  sleMe,  506 
in  ejectment,  507 
when  advisable  to  plead  specially,  or  only  the  general  inae,  507    to 

510 
when  advisable  to  plead  only  a  justifioalioB,  508 
when  advisable  not  to  plead  specially,  ib. 
matter  of  estoppel,  when  must  be  speoially  pleaded  at  eommon  law, 

509 
all  defenses  should  be  pleaded,  ib. 

when  it  will  suffice  to  prove  part  of  the  ground  oi  defence,  510 
of  sufiering  judgment  by  default  as  to  part,  ib. 
of  issuable  pkas,  510  to  512 
Secondly,  since  the  recent  rules, 

statement  of  presoriptive  rig^  in  a  plea,  Ace  under  2  &  8  W.  4, 
e.  71,  8.  5,  ib. 
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Beg.  Oen.  Hil.  T.  4  W.  4,  pleadings  in  pariioolar  actions,  512, 
518 
L  AflBumpsit,  513  to  517 

1,  plea  of  non  aaaampBit  to  put  in  issue  only  express 
contract,  or  the  fiftets  from  which  contract  implied, 
and  not,  &c.  513 

in  actions  against  carriers  or  bailee  not  of  breach, 
514 

in  indebitattts  for  goods  sold  or  money  received 
non  assumpsit  to  put  in  issue  only  sale  and  de- 
livery, and  receipt  of  money  to  use  of  plaintiff, 
515 

2,  non  assumpsit  inadmissible  in  action  on  bill  or  note, 
but  defendant  must  traverse  in  particular  the  draw- 
ing, making,  indorsing,  accepting,  presenting,  or  no^ 
tice  of  dishonor,  ib. 

3,  matters  ia  confession  and  avoidance,,  and  in  dis 
charge,  and  defenses  in  law,  to  be  plcKEtded  particu^ 
Lurly,  as  infancy,  coverture,  release,  payment,  per- 
formance, illegality  of  consideration,  &c.  ib. 

4,  In  declaration  on  policv  the  interest  may  be  averred 
to  have  been  in  several,  and  proof  of  either  shall 
suffice,  ib. 

n*  In  covenant  and  debt, 

1,  non  est  factum  to  be  considered  aa  merely  denying 
the  execution  of  the  deed,  and  all  other  defenses 
must  bo  specLiIly  pleaded,  518 

5,  nil  debet  abolished,  ib. 

3,  plea  of  "  never  indebted  "  to  be  admisable  to  the 
Gke  extent  as  non  assumpsit,  but  matters  in  avoid- 
ance to  be  specially  pleaded,  ib. 

4,  In  other  actions  of  debt  the  plea  to  traverse  a  parr 
ticular  fact,  and  to  state  matter  in  avoidance,  ib. 

m.  Detinue,  ib. 

non  detinet  only  to  put  in  issue  the  fact  of  detentioii 
of  the  specified  goods,  and  not  plaintiff 's  property 
therein,  or  other  ground  of  defense,  ib. 
lY.  In  case, 

1,  not  guilty  in  case  onl^  to  put  in  issue  the  alleged 
wrongful  act  or  omission,  and  not  fiicts  stated  as  in* 
duoement,  ib. 

instances  in  elucidation  of  this  rule,  519 

2,  all  matters  in  confession  and  avoidance  to  be  pleadf» 
ed  specially,  ib. 

V.  In  trespass, 

1,  a  declaration  in  trespass  to  land,  &e.  must  Btat9  the 
name  or  abuttals,  &c.  or  the  djsfendant  may  demur, 
520 

2,  "  not  guilty  "  to  be  a  denial  of  the  defendant  s  trea* 
passes,  but  not  of  plaintiff 's  possession  or  right  of 
possession,  and  which  must  be  specially  traversed, 
lb. 

8,  **  not  guilty ''  to  trespass  de  banit  atpartatU^  to  be 
oonsidiered  only  a  denia^  of  taking  or  merely  dam* 
aging  the  goods,  ai|d  not  of  plaintiff  *»  property,  ib. 
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4,  plea  of  right  of  waj  with  carnages,  cattle,  and  on 
foot,  if  traversed,  shall  be  considered  distributive, 
and  the  proof  of  either  shall  pro  tanto  entitle  the 
defendant  to  a  verdict,  520 

5,  so  in  plea  of  right  of  common,  if  defendant  do  not 
prove  a  right  for  all  kinds  of  cattle  he  is  to  have  a 
verdict  pro  tanto,  ib. 

6,  in  all  actions  the  same  mle  to  prevail  as  regarda 
right  of  way  or  common,  ib. 

plea  of  payment  of  money  into  Court,  521 
II.  Qualities  of  pleas  in  bar,  521  to  545  [breach,  521 

1,  most  bo  conformable  to   the  action  and  count,  and  to  the  alleged 
'2,  mu8t  anH^er  the  whole  charges,  with  the  exception  of  matter  in  aggra- 
vation, 528 
8,  must  answer  all  it  assumes  to  answer,  and  no  more,  ib. 

4,  a  plea  must  deny,  or  confesss  and  avoid,  and  herein  of  giving  color,  and 
of*8pocial  plc2^  amounting  to  the  general  issue,  525 

of  giving  color,  526  to  532 

of  picas  amounting  to  the  general  iflBae»  527 

of  implied  color,  528 

of  express  color,  529 
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PLEADING. 

CHAPTER  I. 

Op  the  Pasties  to  Actions.  (1) 

There  are  no  rules  connected  with  the  science  and  practice  of  pleading 
so  important  as  those  which  relate  to  the  persons  who  should  be  the 
parties  to  the  action ;  for  if  there  be  anj  mistake  in  this  respect,  the  plain- 
tiff is,  in  general,  compelled  to  abandon  his  suit,  and  to  proceed  de  novo^ 
after  having  incurred  great  expense ;  whilst,  with  respect  to  most  other 
objections,  they  do  not  thus  affect  the  proceeding  ab  initio^  and  occasion 
cofflparatiyely  but  small  expense.  An  attorney,  special  pleader,  or  bar- 
lister,  before  he  can  safely  advise  his  client  what  is  his  remedy,  must, 
before  he  can  venture  to  issue  a  writ,  be  certain  who  ought  to  be  the 
pfamliff  or  plaintiffs,  and  also  the  defendant  or  defendants,  and  unques- 
tiooably  an  extensive  knowledge  of  the  law  regarding  the  parties  to  an  ac- 
tion is  of  paramount  importance.  The  general  rule  is  that  the  action 
ihoM  be  brought  in  the  name  of  the  party  whose  legal  right  has  been 
(iftcted{a)^  against  the  party  who  committed  or  caused  the  injury  (by j 
or  by  or  against  his  personal  representative  ;  and  therefore  a  correct 
knowledge  of  legal  rights,  and  of  wrongs  remediable  at  law,  will,  in  gene- 
ral, direct  by  and  against  whom  an  action  should  be  brought.  But  as  in  the 
dppHeaiion  of  this  rule,  difficulties  frequently  occur,  and  as  there  are  many 
pttticalar  roles  relating  to  the  jdlnder  of  persons  in  actions,  whether  as 
plmikti&  or  defendants,  and  to  the  mode  in  which,  and  the  time  when,  a  mis- 
take of  parties  should  be  objected  to  or  be  rectified,  *it  is  advisable,  before  [  *2  1 
ve  oonader  Xh^form  of  the  action,  and  the  pleadings  therein,  to  take  a  con- 
dae  view  of  these  rules,  which  we  will  examine  under  two  general  heads. 

(a)  Id  general,  Conrts  of  Zaio  do  not  <2{r6c<-  Foreman  v.  Jervis,  6Bar.  &  Add.  886;  see 

if  nDognue  wure  equitable  rights,  but  leave  qualification,  and  when  a  Court  of  law  wUl 

tben  to  the  protection  of  oourts  of  equUy.  restrain  the  prooeeding?  of  a   plaintiff  con- 

^  rule,  faowerer,  preTaHs  more  strictly  as  trary  to  justice  and  equity,  Jones  v.  Bram- 

i^prdi  real  property  than  with  respect  to  in-  Well,  3  Dowl.   488;  8  Chitty's  Gen.  Prac.  626 

jncB  to  tlie  per  eon  or  penonal  property.  See  to  629,  682  to  684. 

%.  tod  the  reasons,  1  Chitty's  Qen.  I^rao.  {b)  1  Maule  &  Sel.  722;  1  Marsh.  260;  8 

6. 7;  Bndlea  «.  Perrott,  2  Cromp.  &  M.  602;  T.  B.  832;  1  East,  499. 

(1)  PartiM  to  aetioiis  wiU  be  preBumed  to  be  citisens  of  the  State  antU  the  oontraiy  appears, 
Utev.Wt]^t,2HiU.  320. 
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8  OF  THE  pabubs  to  actions. 

First  J  when  the  action  is  in  form  ex  contractu  (l),and  secondly  ^  when  it  is 
in  form  ex  delicto ;  and  under  each  of  those  heads,  we  will  examine,  firsts 
who  are  to  be  the  plaintiffs^  and  secondly^  who  are  to  be  the  defendants. 

1.  IN  ACTIONS  IN  FORM  EX  CONTRACTU. 

The  rules  which  direct  who  are  to  be  the  parties  to  an  action  in  form  ex 
contractu^  whether  as  plaintiflFs  or  defendants,  are  to  be  considered,  jCr^/, 
as  between  the  original  parties  to  the  contract ;  and  secondly^  where  there 
has  been  a  change  of  parties,  interest,  or  liability.  Under  the  first  head, 
the  rales  may  be  considered  with  reference  to  the  interest  or  liability  of 
the  parties  as  whether  legally^  or  only  beneficially  interested^  or  acting ' 
merely  as  agents,  or  standing  in  the  situation  of  joint  tenants,  tenants  in 
common,  partners,  Ac. ;  and  in  case  of  several  contracting  parties,  who 
must  or  may  join  or  be  joined.  Under  the  second  head,  the  subject  will 
be  examined  with  relation  to  the  instances  of  an  assignment  of  interest  or 
a  change  of  credit ;  of  survivorship  of  one  of  several ;  death  of  all ;  bank- 
ruptcy ;  insolvency ;  and  marriage  of  one  of  the  contracting  parties.  TVe 
wUl  consider  these  rules, ^r^^,  as  they  relate  to  ih^  plaintiff s  in  an  action. 

LFLAn-  In  general,  the  action  on  a  contract^  whether  express  or  implied,  or 

-  J™:  whether  by  parol,  or  under  seal,  or  of  record,  must  be  brought  in  the  name 

tween  the  of  the  party  in  whom  the  legal  interest  in  such  contract  was  vested  (c)  (2); 

original  and  in  general  with  his  knowledge  and  concurrence,  or,  at  least,  a  sufficient 

^wlth  i^^^nmity  must  be  tendered  before  his  name  can  properly  be  used  by 

f*^!J«««»         (c)  1  East,  497;  8  T.  R.  882;  1  Saund.       and  TraetB,  222  ;  2  T.  R.  696;  7  T.  E.  €67 .; 

to  the  fn-    ^53^  n.  1;  7  Mod.  116;  2  Saunders  on  Uses       and  see  2  Bing.  20.  * 

ttrw  of  ^^____ _^ ^ ' 

tiff  m  the  ^^)  ^^  following  note  was  inserted,  by  Mr.  Chitty,  at  this  place,  in  the  first  edition  of  bis 
^^m^^^  work:  «*  A  phuntiff  frequently  has  an  election  to  proceed,  even  fbr  a  breach  of  an  express  con- 
tract, ^ther  in  oMum'pkt  or  in  ease;  and  where  the  latter  form  of  action  is  adopted,  many  of  the 
rules  as  to  the  parties  to  the  action  do  not  apply.  See  Govett  v.  Radnidge,  3  East,  70.  Buddie 
V,  Wfllson,  6  T.  R.  878.  Samuel  v.  Judin,  6  East,  883,  886,  and  therefore  I  have  considered 
the  ibUowing  rules,  in  their  relation  to  the  form  of  the  action,  rather  than  to  the  subject  matter 
of  it"  In  a  note  to  the  second  American  edition,  Mr.  Pay  obseryes,  that,  "  The  deoisicHi  ut 
GoTett  o.  Badnidge,  has  been  overruled  by  two  subsequent  cases  in  the  Common  Pleas,  Powel  v. 
Layton,  2  New,  866,  and  Max  v.  Roberts,  et  al.,  2  New,  464,  and  by  a  very  recent  case  in  the 
King's  Bench,  Weall  v.  King,  12  East,  462.  8  Conn.  198.  In  Connecticut,  declarations  in  tort, 
stating  the  imury  to  have  been  effected  by  means  of  a  contract,  have  been  sustained.  Stoyell  v, 
Westcott,  2  Pay,  418.  Bulkeley  v.  Storer,  2  Pay,  581."  Woloott  v.  Canfield,  8  Conn.  194. 
Vide  2  Esp.  Pig.  129. 

(2)  Commercial  Bank  v.  French,  21  Pick.  489.  Warden  v.  Bumham,  8  Vermont,  890.  Frankem 
V.  tTiimble,  5Barr.  620;  Camthers  v.  Wardlaw,  Dudley, (Geo.)  189.  Pe  CordoTa  v.  Atchison,  18 
Texas,  872.  Taylor  v.  Steamboat  Robert  Campbell,  20  Mis.  (5  Bennett,)  264.  The  legal  intereet 
in  a  contract  is  in  the  person,  to  whom  the  promise  is  made,  and  from  whom  the  consideration 
passes,  and  he  is  the  person  who  must  bring  the  action  on  such  contract.  Hall  v.  Huntoon,  17  Ver- 
mont, 244;  Lapham  v.  Green,  9  Vermont,  407;  Weathers  «.  Ray,  4  Pana,  474.  See  Clarke  9. 
MTarland,  6  Dana,  46.  And  where  the  suit  is  not  brought  in  the  name  of  the  party  ostensibly- 
contracting,  the  defendant  will  be  entitied  to  make  any  defence,  which  he  could  have  made,  had 
the  suit  b^  in  the  name  of  the  person  with  whom  the  contract  was  made.  Lapham  v.  Qj^een, 
9  Vermont,  407.  A  parent  is  entitied  to  the  earnings  of  his  cAt/(2,  being  a  minor,  where  there 
18  no  agreement,  either  express  or  implied,  that  payment  may  be  made  to  tibe child;  and  an  action 
£>r  the  work,  labor  and  serrioes  of  such  child,  in  such  case  must  be  brought  in  the  name  of  the 
parent.  Shute  v.  Dorr,  6  Wend.  204.  But  a  special  contract  with  a  third  person,  authorizing 
him  to  employ  and  pay  the  child,  will  be  a  defense  to  an  action  brought  by  the  &ther.  The  inten- 
tion of  the  parent  may  also  be  inferred  from  circumstances,  and  where  the  circumstances  of  any 
particular  case  warrant  the  conclusion  that  it  was  understood  that  the  child  might  receive  his 
earnings,  payment  to  such  child  will  be  good.  lb.  3  Cowen,  92,  2  Mass.  116,  8  Cowen,  84.  A 
Dftther  may  by  agreement  with  his  minor  son  relinquish  to  him  the  right  he  has  to  his  services;  and 
the  fiither  will  be  precluded  from  suing  for  the  serrices  of  such  son,  performed  within  the  period 
•mbraoed  by  the  ^agreement,  although  he  has  given  notiee  to  the  par^  employing  the  son,  not  to 
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the  party  beneficially  interested  (d)  (1).    The  courts  of  l4iw  will  not  in  ^  ^1^ 
general  notice  mere  equitable  rights,  as  contradistinguished  from  the  strict  i,^  gmmX 
legd  title  and  interest,  so  as  to  invest  the  equitable  or  merely  beneficial  jmrty  in 
claimant  with  the  ability  to  adopt  legal  proceedings  in  his  own  name ;  al-  ^^"*  *•- 
thcmgh  the  equitable  right  embrace  the  most  extensire,  or  even  the  exclu-  Sifi0°TODi 
Bive  interest  in  the  benefit  to  be  derived  from  the  contract  or  subject  mat-  ed  must  be 
ter  of  litigation.     This  rule  could  not  be  disregarded  without  destroying  *}»  V^^^" 
the  fundamental  distinction  between  Courts  of  law  and  Courts  of  equity^ 
with  regard  to  the  remedy  peculiar  to  each  jurisdiction  ;  if  the  cestui  que 
trust  were  permitted  to  sue  at  law  in  his  own  name,  the  benefits  and  pro- 
tection intended  to  result  from  the  intervention  of  a  trustee,  clothed  with 
a  legal  title,  might  be  lost,  and  the  advantages  arising  from  giving  Courts  r   to    -i 
of  a}mty  exclusive  control  over  matters  of  trust  would  *be  defeated  (e).  L     ^   J 
Besides,  it  would  be  impossible,  consistently  with  the  common  principles 
of  jurisprudence,  to  exclude  the  power  of  the  trustee  to  sue  in  respect  of 
his  legal  right ;  and  it  would  be  highly  mischievous  and  unjust  to  permit 
the  defendant  to  be  harrassed  by  two  actions  upon  the  same  contract  or 
transaction.    The  right  of  action  at  law  has  therefore  been  wisely  vested 
solely  in  the  party  having  the  strict  legal  title  and  interest,  in  exclusion  of 
the  mere  equitable  claim  (2). 

If  a  bond  be  given  to  A.  conditional  for  the  payment  of  money  to  him  On  Boadi. 
for  the  use  or  beneJU  of  B.,  or  conditioned  to  pay  the  money  to  B.,  the  ae- 
tioQmast  be  brought  in  the  name  of  A.  (3),  and  B.  cannot  sue  for  or  re- 

• 

{i)  Bpoer  «.  Todd,  2  Tjr.  Bep.  172;  3  7  T.  R.  60;  and  his  obseryationfl  us  to  the  ne  - 

Cbltty's  Gen.  Prao.  127.  cessity  of  preierving  inTiolate  the  distinotion 

(e)  See  the  obseryations  of  Lord  Eenyon,  between  legal  and  eouitable  rights,  inBaaer- 

H  to  the  kgal  title  alone  being  recognised  in  man  r.  Badenius,  7  T.  R.  667. 
IB  tetun  of  ejeotment,  in  Goodtitle  v.  Jones, 

pt7^  ngss  to  him.    Morse  v,  Welton»  6  Conn.  647.    See  IT.  S.  v.  Mertx,  2  Watts,  406;  Gale 
%  PuTott  1  N.  Hamp.  28;  Eabanks  v.  Peak, 2  Bailey,  497;  Chase  v.  Smith,  6  Vermont,  666. 

Where  a  minor  son  Aakes  a  contract  Ifor  his  ser^oes  on  his  own  aooount,  and  his  &ther  knows 
if  it,  ud  makes  no  objection,  there  ib  an  implied  assent,  that  the  son  shall  hare  his  earnings;  so 
tbt  unless  there  la  a  design  to  defraud  the  father's  creditors,  the  earnings  wiU  belong  to  the  son, 
VUtiag  r.  Earle,  3  Pick.  201.  See  Barlinghame  v.  BnrUnghame,  7  Cowen,  92;  Keese  v.  Spragae, 
SGreoL  77;  Manchester  v.  Smithy  12  Pick.  116. 

A  nuoor  son  anthorized  by  his  father  to  go  out  to  seryice  and  receive  his  earnings  to  his  own 
SKfBuj  sustain  an  action  ^r  his  wages  against  his  employer,  althoagh  snth  authority  was  not 
■ade  known  to  the  employer  at  the  time  when  the  minor  entered  into  his  service.  And  if  in 
Mdkoue  no  express  contract  be  made  with  the  employer,  the  law  wiU  imply  a  promise  by  him  to 
tkeBdoor.  and  not  to  the  fkther.  Corey  v.  Corey,  19  Pick.  29.  Although  the  father  is  entitled 
to  the  services  of  his  chUdren  tiU  the  age  of  twenty-one,  yet  he  may  waive  that  right.  He 
Bsy  emancipate  his  child;  or  the  child  may,  by  the  father's  consent,  be  entitled  to  his  own  ser- 
ines, lb.  Kmancipation  of  a  child  is  never  to  be  presumed,  but  must  always  be  proved.  Sum- 
Mr  9.  Sebeo,  S  Greenl.  228. 

(1)  The  indoiseeof  a  witnessed  negotiable  note  cannot  sustain  an  action  ft>r  his  own  use  in  the 
Mmeof  the  payee  against  his  consent,  in  order  to  avoid  the  bar  of  the  Statute  of  limitations. 
Mttr  «.  Allen,  16  Mass.  461.  But  he  may  with  his  consent  or  if  he  makes  no  objection,  Hodges 
f-HoHand,  19Pick.48. 

W  See  Montague  v.  Smith,  18  Mass.  404,  406;  Howe  v.  Howe,  1  N.  Hamp.  49;  Smith  v. 
wy,  7  Halst.  68;  Wheelright  v.  Beers,  2  Hale,  891 ;  Wolfe  v.  Washburn,  6  Cow.  261 ;  Bam- 
^  9.  Tate,  1  Serg.  &  B.  160;  Treat  v.  >fitanton,  14  Conn.  446.    MiUard  v.  ]^aldwin,  8  Gray, 


^228.  IfiUard  o.  Baldwin,  8  Gray,  484. 
^Q»M»  iadenture  of  apprehtioeship  made  by  selectmen  as  overseers  of  the  poor,  but  designathig 
^Mivcs  as  selectmen,  an  action  may  be  brought  by  subsequent  overseers  of  the  poor, 
^vn  9.  Ware,  2  Pick.  461.  Vide  Sandfbrd  v.  Sandford,  2  I>ay,  669.  In  the  case 
74.    the  bond  mm  given  to  the  "  people  of  Niagara  county,"  and  the  suit  yrw§ 


4  a  OF  TfiB  PABTIES  TO  ACTIONS. 

1.  FLAzv-  a^nd  heir,  verbally  promised  the  father ,  in  consideration  that  he  would  fop- 
°"'"      bear  to  fell  the  timber,  to  pay  the  daughter  this  portion ;  The  Court  of 
King's  Bench  held,  that  the  daughter  might  sue  the  son  for  the  recovery  of 
the  money,  although  the  consideration  moved  from  the  father  to  the  son ; 
the  contract  having  been  made  for  her  benefit,  the  object  being  to  secure  a 
r    *6    1  portion  for  her  (o)  (1).    This  decision  was  *affirmed  upon  a  writ  of  error 
"-  ■'in  the  Exchequer  Chamber.     This  appears  to  be  a  strong  authority  to  sup- 

port the  general  rule,  that  the  party  to  be  benefitted  by  a  contract,  not  un- 
der seal,  may  sue  thereon,  although  the  promise  be  not  made  to  him. 
The  Court  attached  some  weight  to  the  nearness  of  relationship  between, 
the  father  and  daughter ;  but  this  does  not  appear  to  be  a  circumstance 
which  can  render  the  case  of  less  utility  and  importance,  as  affording  a  gen* 
eral  rule  upon  this  subject ;  and  Mr.  Justice  Buller  is  reported  to  have  re- 
marked O?),  that  if  one  person  make  a  promise  to  another  for  the  benefit  of 
a  third,  the  latter  may  maintain  an  action  upon  it.  And  in  a  subsequent 
case  (^),  Byre,  C.  J.  said  "  as  to  the  case  of  a  promise  to  A.  for  the 
benefit  of  B.  and  an  action  brought  by  B.,  there  the  promise  must  be  laid 
as  having  been  made  to  B.,  and  the  promise  actually  made  to  A.  may  be 
given  in  evidence  to  support  the  declaration."  In  Martin  v.  Hind(r),  the 
defendant,  the  rector  of  a  parish,  by  a  written  certificate  addressed  to  the 
bishop,  appointed  the  plaintiff  his  curate,  and  signified  that  he  promised  to 
pay  the  plaintiff  a  yearly  stipend ;  it  was  held,  tiiat  the  plaintiff  might  sac 

(o)  Dutton  r.  Poole,  Mich.  29  Car.  2;  1  887,  S.  C.    See  Bui.  N.  P,  188  a. 

Ventr.   318,  332,  S.  C.  io  2  Lev.  210;  Sir  T.  (p)  Marchington  v,  Vernon,  N.   P.    m«n- 

BAjm.  302,  and  Sir  T.  Jones,  102,  recognized  tioned  in  1  B.  and  P.  101,  n. 

hj  Lord  MsBsfleld  in  Cowp.  448.  and  Mr.  J.  {q)  1  B.  and  P.  102.                            ^ 

Burrough  in  6  Moore,  31,  82;  2  B.  and  B.  (r)  Doug.  142,  S.  C;  Covp.  487. 


tracts  in  their  own  names  for  the  purchase  or  sale  of  goods  for  their  principals.  So  in  oases  ot 
agents,  procuring  policies  of  insurance  in  their  own  names,  ibr  the  benefit  of  their  principals,  axiid 
in  other  cases,  which  will  be  found  commented  on  in  Story,  Agency,  sec.  161.  1  Arnold,  Ins.  (Am 
ed.)  25,  notes,  170, 171,  notes.  Chitty,  Contr.  (9th  Am.  ed.)  228  to  280  [208]  in  notes;  Hant, 
ington  V.  King,  7  Gushing,  371,  Higins  v.  Senior,  8  Mees.  &  W.  834. 

On  a  written  order,  made  for  a  consideration,  moTing  from  the  Eastern  Rulroad  Companj»  to 
deliver  property  to  J.  S.,  president  of  the  Eastern  Railroad  Company,  the  company  may  sue  i& 
their  own  name.  Eastern  Railroad  Co.  v.  Benedict,  6  Gray,  561 .  In  this  case  Dewey,  J.  8^d;>— 
**  We  may  assume  it  to  be  quite  clear  and  well  supported  by  authority,  that  in  the  case  of  oral 
contracts,  the  principal  may  sue  in  his  own  name,  upon  a  contract  made  with  his  agent.  It  is 
equally  well  settled  Uiat  the  same  rule  applies  to  cases  of  sales  by  written  bills,  or  other  memo* 
randa  made  by  the  agent,  using  his  own  name,  and  disclosing  no  principaL  Edwards  v.  Gk>l<l.» 
ing,  20  Vermont,  80;  Hubbard  v.  Borden,  6  Wheaton,  79;  Salmon  Falls  Mannf.  Co.  v.  Goddaxd, 
14  Howard,  (U.  S.)  454, 466;  Potter  ©.  Yale  College,  8  Conn.  60." 

An  action,  on  a  promise  to  the  mayor  and  aldermen  of  a  city  to  pay  for  a  license  of  a  theatro 
is  rightly  brought  in  the  name  of  the  city.    Boston  y.  Schaflbr,  9  Pick.  415. 

(1)  The  case  of  Sohermerhom  y.  Van  Aerheyden,  1  John.  139,  was  much  like  Button  t.  Pooli, 
upon  the  authority  of  which  it  was  decided.  The  defendant  in  the  court  below,  Sohermerhom . 
applied  to  his  father  for  an  assignment  of  his  property,  which  the  &ther  gaYe  the  son,  the  defend- 
ant promising  to  purchase  for  his  sister,  the  plaintiff's  wife,  a  cherry  desk.  The  court  saidL^ 
where  one  person  makes  a  promise  to  another  for  the  benefit  of  a  third,  that  third  person  ma^ 
maintain  an  action  on  such  promise.  This  case  has  eYer  since  been  consid^^  sfl  correctly  d^* 
oided,  and  the  principle  a  sound  one.  It  was  accordingly  decided,  when  a  collector  of  the  oos*- 
toms  put  certain  property  seized  by  him  Into  the  hands  of  a  third  person,  and  took  a  promise  feat 
its  deliyery  on  demand  to  the  marshal  of  the  district,  or  to  the  deputy  of  such  marshal,  that  ih» 
marshal  haying  no  interest  in  the  properly,  and  ■  the  collector  haying  an  interest  in  it,  bdng  thiO 
oontracting  party  and  furnishing  the  consideration,  the  suit  on  the  contract  must  be  brong;h^ 
in  the  name  of  the  collector.  SaUly  y.  QeaYeland,  10  Wend.  156.  In  all  the  cases  where  m 
third  person  has  been  permitted  to  sue  on  such  a  promise,  such  person  had  the  legal  interest.  Izk. 
M'Menomy  y.  Ferrers  8  John.  71,  it  was  held  that  an  order  to  pay  to  Roosevelt  was  an  assign^ 
ment  of  the  amount  due  on  the  securities  mentioned,  and  therefore  the  drawers  of  the  order  had » 
no  interest  and  oould  not  prosecute. 
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fir  the  salary  (r)     This  case  proceeded,  however,  upon  the  ground  that  ^  »*»- 
te  eontract  was  entirely  with  the  curate,  that  there  was  no  promise  to  the     ™"^ 
bishop,  and  that  the  certificate  was  a  mere  assurance  or  information  to  him 
of  a  matter  of  &cty  and  the  consideration  was  entirely  between  the  plain* 
tiff  and  defendant.    The  case  of  Carnegie  v.  Waugh  («),  strongly  shows, 
that  a  written  or  verbal  promise  to  A.  for  the  benefit  of  B.  will  support  an 
action  in  the  name  of  the  latter  (1}  ;  and  the  Chief  Justice  appeared  to 
have  been  of  opinion  in  that  case,  that  the  rule  that  a  third  person  cannot 
ttkb  advantage  of  a  deed  inter  partes^  could  not  be  extended  to  contracts 
aot  mdar  seal  (2).    And  an  action  may  be  maintained  by  the  several 
partners  of  a  finn  upon  a  guarantee  addressed  and  apparently  given  to  one 
of  them,  if  there  be  evidence  that  it  was  given  for  the  benefit  of  all  (f). 
Th^e  is,  in  the  case  of  bills  of  exchange  and  promissory  notes,  an  option  Bzoeption 
of  plaintiff  that  might  be  considered  an  exception  tol  the  general  per-  ^^^^^^ 
eqytory  role,  that  the  right  of  suing  can  only  be  in  one  person,  or  set  of  change. 
peasoDS,  viz.  that  a  party  to  a  bill  may,  by  arrangement  between  the  par- 
ties, be  the  plaintiff,  alihough  the  bill  at  the  time  be  in  the  rightful  posses- 
Mi  of  anoth^  party  to  the  bill  (u)  (8). 

TThe  action  against  a  carrier  for  loss  of  goods  sent  by  a  vendor  to  a  ven-  [  *6  ] 
dee,  most  in  general  be  brought  in  the  name  of  the  latter,  and  not  of  the  Againat 
eoDsgnor ;  because  the  law  implies  that  by  the  delivery  to  the  carrier,  the  ®*'"®"- 
goods  be(»me  the  property  of  the  consignee,  and  at  his  risk  (subject,  of 
coDise,  to  the  unpaid  vendor's  right  of  stoppage  in  transitu)  (x)  As  the 
deKvery  to  the  carrier  by  the  consignor  presumptively  vests  the  property 
m  the  goods  in  the  consignee,  it  is  an  inference  of  law,  that  the  contract 
Sx  the  safe  carriage  is  between  the  carrier  and  consignee,  and  consequent^ 
If  the  latter  has  iSie  legal  right  of  action  (4)  ;  and  this  rule  obtains,  al- 
thoc^  the  consignor  paid  the  carrier  for  the  conveyance  of  the  goods,  and 
the  consignee  gave  no  express  directions  that  the  goods  should  be  sent  by 
te  particular  carrier  selected  by  the  vendee  (^).  In  these  cases  it  is,  how^ 
ever,  only  an  assumption  of  law  that  the  goods  vested  in  the  vendee  and 
vere  at  his  risk  upon  the  delivery  to  the  carrier ;  and  if  by  virtue  of  an 
agreement  between  the  vendor  and  vendee,  the  goods  did  not  become  the 
property  of  the  latter,  and  he  was  not  at  any  risk  with  regard  to  the  goods 
fiidl  they  actually  reached  him,  the  consignor  should  be  the  plaintiff.  But 
in  general  the  property  vests  in  the  consignee  by  the  mere  delivery  to  the 
earner,  and  the  consignee  ought  to  sue,  although  he  ordered  the  goods  to 
be  seat  to  him,  ^  on  an  insurance  being  effected,  and  on  the  terms  of  three 
monfhsT  credit  from  the  time  of  arrival,"  for  in  such  case  the  actual  arrival 


(r)  Ante,  n.  r. 

(O  21>.&R.  277.  See  4  B.  &  C.  664,  8 
BL  &  A.  280,  281.  The  decision  in  Crow  v. 
1  Stark.  692,  jb  perHape  hardly  to  bo 
~  wiUi  this  doctrine.  The  plaintiff 
L,  that  Hardy,  bemg'  indebted  to  the 
^aaaStS  in  701. »  it  was  agreed  between  Hardy 
■id  tie  defendant,  that  the  defendant  should 
p^  tihe  noney  to  the  plaintifT,  and  that  Hardy 
» the  defendant  a  title  to  a  honse» 
Hardy  was  ready  to  do  so,  and>  in  oon- 
thereof,  the  defendant  pronused  to 


pay  the  plainti£f.  *'  And  without  much  de- 
bate, the  Court  held  the  plaintiff  was  a  stran- 
ger to  the  consideration,  and  gave  judgment 
S)r  the  defendant." 

(Z)  4  B.  &  C.  664. 

(u)  Stone  v.  Butt,  2  Crom.  and  M.  416;  2 
Dowl.  835,  S.  C;  Chitty  on  Bills,  8th  ed.  566; 
and  exceptions,  id.  ibid, 

(x)  8  T.  R.  880;  2  Gamp.  86;  8  Id.  255;  2 
Saund.  47  h. 

(y)  8  B.  and  P.  584. 


(1)  nynire  «.  Bolstle,  6  Watts,  182. 

<2)  Bvt  lee  Owingi  v.  Owmgs,  1  Har.  and  GiU.  484. 

(S)  Peame  v.  Anstin,  4  Whart  489,  and  the  oases  cited  in  the  opinion  of  the  Court. 

(4)  SeePotta  v.  LaoslDg*  1  John.  215;  Abbott  on  Shippmg,  (6th  Am.  ed.)  408,  note. 


OF  THE  PABTIES  TO  ACTIONS. 


X.  FLAzn-  of  the  goods  is  not  a  condition  precedent  to  the  vendee's  liability  to  pay 
*""•  for  them,  and  the  vendor  having  complied  with  the  stipulation  as  to  in> 
surance,  had  provided  the  vendee  with  a  remedy  over  (z). 

If  goods  by  a  bill  of  lading  are  consigned  "to  A."  he  is  prima  facie 
the  owner,  and  must  bring  the  action  against  the  master  of  the  ship  if 
they  be  lost ;  but  if  the  bill  be  special  to  deliver  to  A.  far  the  use  of  jB., 
the  latter  should  bring  the  action  (a)  (1).  And  where  by  a  bill  of  lading 
the  captain  was  to  deliver  the  gooA&,  for  the  consignor  and  in  his  name,  to 
the  consignee,  and  the  latter  at  the  time  of  the  shipment,  had  no  property 
in  the  goods,  it  was  decided  that  the  consignor  should  be  the  plaintiff  ia 
an  action  for  an  injury  to  the  goods,  although  the  consignee  had,  at  his 
own  expense,  previously  insured  the  goods  (6)  (2).  And  it  seems  that  an 
agent  in  this  country,  who  ships  goods  to  the  foreign  principal  and  pays 
the  freight,  may  maintain  an  action  in  his  own  name  on  the  bUl  of  lading, 
if  it  express  that  the  goods  were  shipped  by  the  agent,  and  that  the  freight 
was  paid  here ;  for  in  such  case  a  privity  of  contract  is  established  be- 
tween the  parties  by  means  of  a  bill  of  lading  (c). 

In  general  a  mere  servant  or  agent,  with  whom  a  contract  is  express 
ed  *to  be  made  on  behalf  of  another,  and  who  has  no  direct  beneficial  \r^ 
terest  in  the  transaction,  cannot  support  an  action  thereon  (d)  (3}.  As 
where  lands  were  let  by  auction  and  there  was  an  agreement  between  the 
intended  lessee  and  the  auctioneer y  stating  the  terms,  and  subscribed  by  the 
intended  lessor ;  it  was  held,  that  the  auctioneer  could  not  sue  the  intend- 


When  an 

Agent 
maj  sue. 

[  '7    ] 


{z)  4  B.  and  0.  219. 

(a)  1  Ld.  Raym.  271;  3  B.  and  A.  288. 

(6)  8  B.  and  Aid.  277. 


(c)  8  Campb.  820. 

\d)  Eyans  v.  Evans,  1  Har.  and  W^.  239. 


(1)  Vide  Potter  v,  Lansing,  1  Johns.  216.  M'Intyre  v.  Browne,  1  Johns.  221.  Ludlow  «. 
Bowne,  1  Johns.  1.  Sanderson  v.  Lamberton,  6  Binn.  129.  A.  of  Liverpool  shipped  goods  whioii 
by  the  biU  of  lading  were  to  be  delivered  to  B.  or  his  assigns  in  Philadelphia.  The  goods  be- 
longed to  A.  and  the  fmght  was  payable  in  Liverpool.  Held,  that  the  bill  of  lading  -vested  thi 
property  in  the  consignee,  who  might  maintain  an  action  in  his  own  name  against  the  ship  owner 
for  the  negligent  carriage  of  the  ^Dods.  Griffith  v.  Ingledew,  6  Serg.  and  Bawle,  429.  Gibsov, 
C.  J.  dissenting.    Everett  v.  Saltns,  16  WendeU,  474. 

A  cargo  was  consigned  to  merchants,  in  New  York,  and  the  master  pnt  into  Norfolk  in  dis- 
tress; and  was  oblig^  to  seU  part  of  tiie  cargo  to  pay  expenses,  and  transferred  the  residoi 
of  the  cargo  to  another  vessel,  obtaining  a  biU  of  lading  for  the  deUvery  of  the  cargo  to  him* 
self;  and  on  the  arrival  of  the  latter  vessel  in  New  York,  ordered  the  same  to  be  deliyered  tc 
persons  other  than  the  original  consignees.  In  trover  sued  by  the  owner  against  the  peraoni 
thos  receiving  the  cargo,  hdd,  that  they  were  liable  to  pay  the  value  of  the  goods.  Everett  v* 
Coffin,  et  al.,  6  Wend.  603.  Bat  althoagh  a  bill  of  lading  is  an  instrument,  having  by  the  cii8<! 
torn  of  merchants,  a  virtue  and  efficacy  peculiar  to  itself,  and  no  other  instrument  can  be  indorsed 
with  the  like  effect,  Akerman  v.  Humphrey,  1  C.  and  P.  63;  Jenkins  v.  Usbome,  8  Scott,  N.  R 
616,  yet  the  indorsement  only  transfers  the  right  of  property,  and  not  the  contract  itself,  so  as  to. 
enable  the  indorsee  to  sue  upon  it.  Thompson  v.  Dominy,  14  Mees.  and  Welsh,  403;  Sanders  m 
Yanzeller,  2  Q.  B.  260. 

(2)  Although  the  freight  is  payable  by  the  consignee,  if  the  goods  are  at  the  risk  of  ihi 
consignor  during  their  transportation,  the  property  remains  in  the  consignor  until  deliTery 
M*Intyre  v.  Bowne,  1  John.  229;  Ludlow  «.  Bowne,  1  John.  1;  De  Wolf  ».  New  York  Ins 
Co.  20  John.  214;  The  Venus,  8  Cranch,  258,275;  The  Merrimack,  8,  817,  327,  828;  Mm 
Frances,  9  Cranch,  183;  The  Mary  and  Susan,  1  Wheat  25;  Illsley  v.  Stubbe,  9  Mass.  65. 

Where  the  shipper  of  goods  fills  up  the  bill  of  lading  with  the  name  of  a  particular  consigue 
or  bearer,  the  mere  delivery  of  the  bill  of  lading  by  the  shipper,  for  value,  passes  the  property 
against  any  person  except  a  previous  assignee  of  the  bill  of  la(Ung.  Allen  «.  Williams,  12  Pich 
297;  Low  v,  De  Wolf,  8  Pick.  101. 

Inserting  the  name  of  a  consignee  in  a  bill  of  lading  gives  the  consignee  no  property  in  ^ 
goods,  until  a  delivery  of  the  biU  made  by  some  person  duly  authorized.  Allen  v.  Williams,  1 
Pick.  297.  See  Buffington  v.  Curtis,  16  Mass.  628.  Abbot  Shipping  (6th  Am.  ed.)  688,  note  (11 
and  cases  cited. 

(8)  Inhabitants  of  Garland  v.  Reynolds,  20  Mune,  46.    Vide  Medwaj  Cotton  liana&ot^ 


IN  FORM  EX  CONTRACTU. — ^PLAINTIPPS. 

ed  lessee  for  use  and  occupation  or  for  breach  of  the  agreement  (d).  And 
vhere  A.  hj  a  memorandum  in  writing,  signed  bj  himself  only,  agreed  in 
vriting  to  pay  the  rent  of  certain  tolls  which  he  had  hired,  to  the  trea- 
surer of  certain  commissioners  (6),  it  was  decided  that  no  action  for  rent 
eoold  be  supported  in  the  name  of  the  treasurer,  the  contract  being  in  legal 
contemplation  with  the  commissioners,  and  to  pay  them  C/)*  And  where 
sefenl  persons  took  a  lease  of  premises,  to  be  used  as  a  Jewish  synagogue, 
and  the  seats  therein  were  let  by  an  officer  annually  appointed,  whose  duty 
it  was  to  lot  them  and  receive  the  rents,  and  apply  them  partly  in  payment 
of  the  rent  secured  by  the  lease,  and  partly  for  general  purposes  connected 
▼ith  the  establishment ;  it  was  held,  that  the  lessees  were  properly  made 
the  plaintiffs  in  an  action  to  recover  the  rent  due  from  an  occupier  of  one 
of  the  seats  (^).  Upon  the  same  principle,  the  captain  of  a  ship  cannot 
maintain  an  action  in  his  own  name  upon  an  implied  promise  to  pay  de- 
raorrage,  although  he  may  on  an  express  contract  with  him  to  pay  it  (A). 
And  it  has  been  determined  that  the  mayor  of  a  corporation,  who,  on  the 
ade  of  certain  lands  by  auction,  of  which  the  corporation  were  the  vendors, 
sgned  a  contract  on  behalf  of  himself  and  the  corporation  with  the  pur- 
chaser, for  the  dae  performance  of  the  conditions  of  sale,  could  not,  in  his 
individnal  capacity,  maintain  an  action  against  such  purchaser  for  the 
breach  of  his  contract  (t). 

But  when  an  agent  has  any  beneficial  interest  in  the  performance  of  the 
eoDtract,  as  for  commissions,  &c.,  or  a  special  property  or  interest  in  the 
nbject-matter  of  the  agreement,  he  may  support  an  action  in  his  own  name 
ipoQ  the  contract ;  as  in  the  case  of  a  factor,  or  a  broker  (A;),  or  a  ware- 
houseman, or  carrier  (/),  (1)  an  auctioneer  (m),  a  policy  broker  whose  name 

{€)  Evmns  t.  Evans.  1  Har.  and  Wo.  289.  (t)  2  Taunt  874,  887.    See  5  Moore,  277. 

(<)  TlM  instaneeB  in  which  treasiiren  and  \k)  1  T.  E.   112;  2  Esp.  Bep.  498;  1  H. 


are  by  statute  allowed  to  be  made  61.  82;  7  T.  R.  859;  11  East,  180;  4  Oamp. 

fbmtift,  and  the  decisions  on  enactments  of  196;  1  Id.  and  S.  581. 

Oii  Bstare,  -rnXL  be  noticed  hereafter,  potit  14.  (/)  See  per  Lord  Ellenborough,  2  M.  and  S. 

(/)  S  B.  and  P.  147.    See  Sir  J.  Mans-  147. 

idd*aobaerTations,2Taunt.  881.  (m)  1  H.  BL  81;  2  Marsh.  497,  601.  7 

tg)  2  Stark.  Bep.  866.  Taunt  287,  S.  C.    See  6  B.  and  Aid.  888. 

(&)  4  TkudL  1,  62.   See  3  Chit  Com.  Law, 
430. 


10  Mass.  862.  Bogert  ▼.  De  Bossy,  6  Johns.  94.  Gunn  t.  Cantine,  10  Johns.  887. 
T.  Hart,  1  Hen.  and  Mun.  470.  Gllmore  ▼.  Pope,  5  Mass.  491.  Bainbridgo  ▼.  Downie,  6 
.  253.  Kinsey  ▼.  Hollingshead,  1  Penn.  880.  Sd,  the  trustees  or  committee,  fbr  oondaoting 
tfe  "^■■'*  ^  *^  unincorporated  company,  cannot  maintain  an  action  in  thoir  own  name.  Nlven 
T.  ^wkHiuao,  12  Johns.  401.  It  is  diffiBrent  in  the  case  of  a  note  or  check  payable  to  bsarv*  ia 
te  latter  case  the  opposite  party  cannot  raise  the  objection  of  the  plaintiff's  want  of  interest. 
T.  Lamb,  7  Ck>w.  174.    A  mere  agent,  holding  such  note  or  check,  may  sue  on  it  in  his 


tf  oat  efleets  an  insurance  Ibr  whom  it  may  concern;  and  in  his  declaration  he  ayers  that  the 
ras  made  for  himself  and  another,  yet,  he  is  entitled  to  maintain  the  action  in  his  own 
Ward  y.  Wood,  18  Mass.  589.   It  is  otherwise,  however,  where  his  own  interest  was  fully 
in  a  prior  policy,  m  the  latter  case,  if  he  sue,  he  must  state  the  interest  of  the  others 
acd  bring  the  action  expressly  as  agent    Gardiner  ▼.  Bedford  Ins.  Co.,  17  Mass.  6 15. 
ledlcs  must  in  general  be  produced  in  the  name  of  the  party  in  interest,  and  not  in  the 
of  the  agent,  who  n^e  the  contract,  or  whose  duty  it  is  to  make  the  collection  of  moneys 
UDder  such  contract.    It  is  otherwise,  however,  as  to  bailees;  in  whose  names,  in  many 
may  be  maintained.    Breckbee  r.  Brown,  21  Wendell,  110.    See  Butts  ▼.  Collins, 
U  Wcaddl,  139. 

the  person  to  whom  the  promise  is  made,  furnishes  the  oonsideration  and  has  the  leg{4 
the  action  must  be  brought  in  his  name,  SuUy  t.  Qeavlaiidy  10  Wendell » 169t 

TOL.  J.  8 


07  THB  PAfiTIEB  TO  ACTIONS. 

Is'  cto  the  pol>C7(«),  (1)  or  the  captain  of  a  ship  for  freight  (o).  So  where 
a  contract  is  in  terms  made  with  an  agent  ^personally,  he  may  sue  there* 
on  (2) ;  and  if  a  servant  personally  carry  on  a  business  for  his  principal, 
and  appear  to  be  the  proprietor,  and  sell  goods  in  the  trade  as  such  appa- 
rent owner,  he  may,  it  seems,  sustain  an  action  in  his  own  name  for  the 
price  (p).  Wliere  the  supposed  principal  repudiates  the  contract,  the 
agent  may  sue  after  notice  of  the  facts  to  the  defendant,  as  to  recover  back 
a  deposit  paid  on  the  sale  of  an  estate  (9). 

Where  a  person  assumes,  on  the  face  of  the  contract,  the  character  not 
of  a  principal,  but  of  an  agent  to  another  named  person,  he  cannot  retract 
that  assumed  capacity,  and  sue  as  a  principal,  without  previously  undeceiv- 
ing the  defendant,  and  giving  him  notice  of  the  real  nature  and  extent  of 
his,  the  plaintifif 's  claim  and  interest  (r).  And  it  should  be  observed  that 
in  these  cases  the  right  of  the  agent  to  sue  on  a  contract  made  by  him  for 
his  principal,  whether  it  be  expressed  that  the  agent  contracts  personally 
or  on  the  behalf  of  another,  is  subservient  to  the  right  of  the  principal  to 
interfere,  and  to  bring  the  action  in  his  own  name  upon  the  unperformed 
agreement,  in  exclusion  of  the  agent's  right,  and  although  the  agent  has 
not  expressly  disclaimed  (5)  (3).  There  is  an  exception  in  the  case  of  a 
contract  under  seal  entered  into  with  the  agent  personally  in  a  matter 
within  the  scope  of  his  authority ;  in  this  instance  the  implied  right  of  ac- 
tion of  the  principal  merges  in  the  higher  security  taken,  by  his  authority, 
by  the  agent,  and  the  remedy  is  in  the  name  of  the  latter  only  (0  (4). 

If  a  principal  allow  his  agent  to  appear  to  be  the  principal,  and  to  con- 

(n)  Park,  on  Ins.  408;    1  T.  K.  114;  2  M.  (p)  2  G.  and  P.  49.    8  Camp.  820,  8  Stark. 

ft  S.  485,  486;  4  P.  ft  C.  666,  bat  not  other-  B.  ^47;  4  d.  and  C.  <  56;  4  Bing.  2. 

vise;  1  1^1.  and  S.  497.    15  East,  4.    In  Co-  (7)  8  Stark.  Rep.  145. 

aack  V  Wella,  a.  d.  1813,  the  plaintiff  effected  (r)  5  M.  and  Sel.  883. 

the  poVroy  thtia   **I.  C.  agent,"  and  though  (s)  Stra.  1182;  1  Campb.  837;  1  M.  and  8. 

he  was  joi  Wj  interested  with  another  person,  579,  580;  5  M.  and  S.  885,  886,  890;  see  7 

he  recovered  in  a  separate  action  in  bis  own  Taunt.  2S7. 

name,  the  declaration  averring  that  he  was  (<>  1  M,  and  S.  575;  5  B.  and  C.  355;  4 

jointly  interested  with  another  person.  Bingh.  2. 

(0)  6  Taunt.  65.    4  Taunt.  189. 


(1)  Be  Yignier  ▼.  Swanson,  1  Boe.  and  Pal.  346,  n.  b. 

Two  persons  by  name  insured ;  and  in  the  policy  was  added  or  whom  it  may  concern,  with  a 
clause  also  in  the  policy  that  the  loss  should  be  paid  to  the  two  persons  named;  held,  that  they 
nright  recover  the  whole  sum  insured,  although  it  appeared  they  were  in  fact  owners  of  but  one 
half;  the  other  half  belonging  to  the  person  not  joined  as  plaintiff  in  the  action.  Jefferson  Ins, 
Ce.  V.  Cothral,  7  Wend.  72.    See  1  Amould  Ins.  (Am.  ed.)  25  and  note  (1). 

(2>  Potter  V.  Tale  College,  8  Conn.  60.  An  action  on  a  promissory  note  given  t:>  the  agent  or 
a  company,  lies  in  the  name  of  the  agent,  and  his  styling  himself  agent,  &c.  in  his  writ  and  de- 
claration, was  held  to  be  merely  Hefcripiio  pereona.  Daffum  ▼.  Chad  wick,  8  Mass  103.  So« 
where  A.  for  his  own  account  and  risk,  carries  on  trade  in  tlie  name  of  B.  an  action  for  goods 
sold,  in  the  course  of  such  traile,  is  properly  brought  in  the  name  of  B.  AIsop  ▼.  Gaines,  lO 
Johns.  396.  But  where  gcoJa  are  purchased  from  a  iSictor,  tcienier,  with  intent  by  the  purchaser 
to  set  off  against  the  purchnse,  a  demand  which  he  may  have  against  the  fictor,  the  principal 
may,  in  such  case,  an  on  a  sale  made  rmmediately  by  himself,  have  a  suit  against  the  purchaser^ 
any  time  before  payment  to  the  factor.    Brown  y.  Robinson,  2  Caines*  Cas.  341. 

Although  a  fimple  contra cl  may  be  enforced  in  the  name  of  the  promisee  when  made  (or  the 
benefit  of  a  third  pei'son,  if  the  promisee  has  an  interest  in  the  subject  matter;  but  if  the  con- 
tract is  under  teal  and  inter  jfurtei,  the  action  must  be  sued  by  a  party  to  the  instrument.  Spen^ 
cer  V.  Field,  10  Wend.  87.  The  person  having  the  legal  interest  and  also  famishing  the  oonsidei^ 
fttion,  is  the  pioper  person  to  sue  on  a  promise  made  to  him.    3ailly  v.  Cleavelaud,  10  Wend.  156. 

(8)  See  ante,  4,  note. 

(4)  Where  mon^  has  been  deposited  by  ^v  a^t,  09  ilh^  SQCocmt  of  ma  nnknown  pri^ 


tract  in  the  latter  character,  and  the  defendant  has  thereby  been  indnced 
to  give  onsdit  to  the  agent,  the  principars  right  of  action  in  his  o\rn  name 
is  sobjocf  to  the  setroff  which  the  defendant  has  against  the  agent,  and 
▼hich  wottld  be  available  if  the  latter  were  the  plaintiff  («)  (1). 

If  a  trostce  or  hasband  object  to  his  name  being  used  in  an  action  for  QiwlMM 
the  benefit  of  the  cesiui  que  trust  or  wife,  the  latter  maj,  after  tendering  a  >^t  to 
88f  cieot  indemnity,  use  his  name,  or  may  file  a  bill  in  equity  for  that  pur-  ^^f  g^ 

p03e(x).  truBtee. 

Wiiea  the  contract  was  made  with  several  persons  (2)  whether  it  were  under  *c- 
seal,  or  in  writing  but  not  under  seal,  or  by  parol,  if  their  leffaf  interest  were  feferewe 
/omI,  they  must  all,if  living,  join  in  an  action,  in  form  ex  contractu^  for  the  to  the 
breach  of  it,  though  the  covenant  or  contract  with  them  was  in  terms  joint  ^^^^ 

(s)  7T.  R.  859  ;  1  Gump.  85  ;  5  B.  &  G.  (z)  Doe  d.  Pronser  v.  King,  2  DowL  69  i 

SSI;  4  Cirap.  CO  ;  1  East,  885,  Holt,  N.  P.        8  Chit.  Qen.  Prac.  1*27,  &c. 
B.  124  ;  6  Geo.  4,  e.  94,  s.  6;  4  B>  &  C.  547. 

cip«l  in  aetioa  to  reooTcr  back  the  deposit  lies  in  the  name  of  the  principal.  The  Dnke  of  Nor- 
UkT.  Worthy,  1  Canipb.  887.  Veeoher  v.  Yates,  11  Johns.  23.  Yates  v.  Foot,  12  Johns.  1. 
lientTiiets  made  bj  agents  without  disclosing;  the  principal,  the  suit  to  enforce  them  may  be  in 
lb  uoK  of  the  principal  or  of  the  ageot.  Lapham  ▼.  Greene,  9  Vermont,  407.  So,  where  ft 
ftdor  sells  his  principiars  goods,  the  principal  may,  on  notice  to  the  buyer,  before  payment,  not 
tB pij  ibe  factor,  sue  the  buyer  in  his  own  name.  Kelly  ▼.  Munson,  7  Mass.  824.  Riilton  t. 
H«JgMiD,15  EiSt,  67.  A  factor  selling  goods  in  his  own  name,  Hnd  being  alone  known  to  the 
psr^tser,  may  matntAin  an  action  for  the  price  althous^h  he  rece.tve8  no  del  ciflert  commission  ; 
tasiftkerehasbeen  a  oommunication  between  the  principal  and  factor,  by  which  the  former 
igna  to  eoosider  the  purchaser  as  his  debtor,  and  takes  steps  for  recoToring  the  debt  directly 
ftm  Um,  the  faetor*8  right  to  aue  is  gone.  Sadler  ▼.  Leigh  and  another,  4  Carapb.  195.  An 
loioatoreoever  back  a  wager  in  the  event  of  a  horse  race  (under  the  acts  of  the  State  of  New 
Toik  to  pfSTent  horse  racing  and  gaming)  is  properly  brought  by  the  person  who  made  the  bet^ 
iJtlMgli  he  acted  as  the  agent  or  depository  of  other  persons.  Uiywo<Kl  t.  Sheldon,  18  Johns. 
ffii  £t?ide  Vescher  ▼.  Yates,  and  Yates  ▼.  Foot,  ubi  sup.  Bell  ▼.  Oilson,  1  Bos.  &  PaU.  851. 

If  la  igeat  enploj  a  broker  to  effect  an  insurance  for  his  principal,  the  broker,  who  knew  hii 
SBpioytr  was  acting  as  agent,  cannot  retain  the  money  be  receives  from  the  insurer  for  a  debt 
Ik  Axa  SQch  agent  to  himselC    Foster  ▼.  Hoyt,  2  Johns.  Gas.  827. 

ne  tale  by  a  factor  of  several  lots  of  goods,  belonging  to  several  persons,  to  one  pnrohaser ; 
iifes  tke  promissorj  note  of  the  latter  to  himself;  held,  that  this  did  not  prejudice  the  rights 
flftbieveral  prinoipals,  who  were,  notw  ithatanding,  entitled  to  ene  severally  the  purohAMr. 
Corfia  V.  Camming,  6  Cowen,  181. 

(1)  A  nere  receiptor  of  goods  taken  by  the  sheriff  upon  an  ezeontiovi,  while  such  goods  remain 
CMstnetively  in  the  custody  of  the  law,  has  not  such  a  general  or  Special  property  in  the  goods 
■  wHlottble  him  to  recover  in  irowr  or  repleein,  in  which  actions  the  property  in  the  goods  iS 
^Rniiqoestion.  In  trover  or  replevin,  it  b  a  good  defence  to  the  actios,  that  the  plaintiff 
l«icither  the  general  or  special  property  in  the  goods  ;  but  in  <^n  action  of  trespass,  a  bare 
pNKMWB  is  sufficient  to  enable  the  plaintiff  to  recover  against  a  wrongtUiec,  who  t'lkes  the 
pnpity  sat  of  hia  poflsession  without  authority.  Gook  ▼.  Howard,  13  Johns.  276.  Demiek  v. 
ChapMB  11  ib.  132.  Schermerhorn  ▼.  Vaui  \Calkenbargh,  ib.  529.  Aikin  v.  Buck,  2  Wend. 
^   Bitts  V.  Collins,  18  ib.  189. 

l^^kra  the  agent  of  a  defendant  in  an  execution  became  the  receiptor  to  the  sheriff  of  the 
pnpertysfhis  principal,  levied  upon  by  virtue  of  such  execution,  and  agreed  with  theaheriff 
iBd  the  pUiotiff  in  the  execution,  that  he  would  cause  such  property,  consisting  of  yarn  and 
*dcr  Biaterials  found  in  a  fiictory,  to  bo  manufketured  into  flannels,  and  would  furnish  such  ma^ 
W»k  IS  tbonld  be  necessary  for  that  purpose,  the  avails  to  be  applied  on  the  execution  after  8«t* 
■(["S  ^  advances — and  the  agent  accordingly  made  the  neoessiiry  advanoes,  caused  tlie  ma- 
Mb  to  be  manufiictured  into  fllmnels,  and  put  them  into  the  hands  of  a  manufacturer  to  be 
^naed,  it  was  kild^  that  the  agent  was  not  entitled  U>  $et  (ff  the  value  of  such  fl mnels,  in  an 
vtioQ  hronght  bj  the  manuCtcturer,  against  the  agent  for  work  done,  although  the  manuCie* 
toer,  after  the  iannels  were  dressed,  had  refused  to  surrender  them  to  him.  Butts  v.  GoUinSi 
IS  Wcad.  189.  It  is  only  where  the  agent  has  a  lien  upon  the  property  sold  by  him,  or  has  A 
MBisiarion  del  crtdwe^  that  he  has  a  right  to  sue  in  his  own  name  on  a  contract  made  for  his 
pisdpAl,  or  to  set  off  a  demand  due  to  his  principal  against  his  own  private  debt.    Ib. 

(2)  Two  incorporated  companies  may  join  in  an  action  of  assumpsit,  to  recover  mon^  depos- 
Waabiak  IB  thdrioint  names.  New  York  and  Sharon  Ganal  Co.  t.  Fulton  Bank,7Wea« 
*B.4ia 
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and  several  (jf)  (1).    And  if  it  appear  on  the  record   *that  there   was 

another  covenantee  who  ought  to  have  joined,  the  judgment  will  be  arresfc- 

aad  when   ed  (z).    So  if  one  of  several  bankers  lend  money  to  a  third  person  all  the 

tlMj  members  of  the  firm  may  join  in  action  to  recover  the  amount  (a).     And 

«ww?^  where  a  broker  was  employed  to  sell  a  ship  belonging  to  three  part-owners. 

Joint  in-     two  of  whom  communicated  with  him  on  the  subject,  and  to  them  he  paid 

tmt        their  shares  of  the  proceeds  of  the  sale,  but,  after  admitting  the  amount 

the  third  part-owner's   share  to  be  in  his  hands,  refused  to  pay  it  to  him 

without  the  consent  of  the  other  two,  and  he  alone  brought  an  action  for 

his  share,  it  was  held,  that  he  could  not  sue  alone,  but  should  have  joined 

(y)  EoolcBton  ▼.  ClipBham,  1  Saand.  158,  at  least  after  tendering  an  indemnity,  1  Cliit. 

and  note  1  ;  1  East,  497,  601  ;  1  Taunt.  7.  Rep.  890.    See  fully  and  how  to  proceed  as 

2  Campb.  190  ;  6  Price,  629  ;  and  see  an  ex-  regards  the  indemnity,  8  Chit.  Glen.   Prao. 

SUcitcase,  HatsaU  ▼.  Griffith,  4  l?yr.  487.  127  to  129«    So  a  covenant  with  two  and  erery 

^ne  of  such  parties  may  lawfhlly  use  the  of  them  is  joint,  8  Taunt  87. 

name  of  the  Tother  in  the  proceedings  without  (2)  Lane  t.  Drinkwater,  8  Dowl.  223. 

his  consent,  1  Ld.  Baym.  880  ;  9  East,  471  ;  (a)  Alexander  7.  Barker,  2  l^r.  Rep.  140. 


(1)  Sims  T.  TjT^^  8  Brevard,  249.  Hays  t.  Lasater,  8  Fike,  666.  Archer  ▼.  Bogue,  3  Scam- 
men,  626.  Lucas  t.  M'AliUy,  1  M'MuUan,  311.  Conolly  ▼.  Cottle,  Bruce,  286.  Baker  ▼. 
JeweU,  6  Mass.  460.  Halliday  7.  Doggett,  6  Pick.  869.  Beach  V.  Hotchkiss,  2  Conn.  697. 
Gordon  t.  Goodwin,  2  Nott  and  M*C.  70.  Ehle  t.  Purdy,  6  WendeU,  629.  Hilliker  ▼.  Loop, 
6  Vermont,  116.  Allen  y.  Sackett,  8  J.  J.  Marsh,  166.  Ellis  y.  M'Lemoor,  1  Baily,  13.  Moo- 
dy y.  Sewall,  14  Maine  296.  Darling  y.  Simpson,  16  Maine,  176.  IVfaere  a  promissorr 
note  was  made-  payable  to  A.'  or  B.  it  was  held  to  be  CTidence  of  a  contract  with  A.  and  a 
jointly,  and  that  neither  oould  sustain  an  action  on  it  separately.  Osgood  y.  Pearsons,  4 
Gray,  466.  Willoughby  y.  WUloughby,  6  N.  Hamp.  244.  Waldrad  y.  Petrie,  4  WendeU.  675. 
Contra,  EUis  y.  M'Lemoor,  1  Bailey,  18,  where  it  was  held,  that  in  such  case  either  may  saa 
Beparatdy.  See  also  Spaulding  y.  Evans,  2  McLean,  189.  Where  an  instrument  is  Jointly  exe- 
cuted toseyeral,  one  of  the  joint-payees,  or  obligees,  or  his  assignee,  may  sue  in  the  name  of  all, 
without  their  consent  Wright  y.  M'Lemore,  10  Terger,  236.  Gray  y.  Wilson,  1  Meigs,  894. 
i¥here  several  persons  jointly  procure  insurance  on  a  vessel  owned  by  them  jointly,  they  cannot 
in  case  of  a  loss,  while  the  ownership  renuuns  the  same,  maintain  separate  actions  to  reooTer 
their  several  shares  of  the  loss,  but  all  must  join.  Blanchard  y.  Dyer,  21  Maine,  8  Shepl^, 
111.  Where  a  payment  is  made  by  several  from  a  joint  ftind,  th^  must  join  in  a  sidt  for  r0* 
imbursement  AliUr^  if  the  payment  though  joint  is  from  indiviaual  fundis.  Pearson  y.  Paiic* 
er,  8  N.  Hamp.  866.  Boremus  v.  Selden,  19  John.  218,  Smith  y.  Hicks,  1  Wendell,  206.  Parker 
T.  Leek,  1  Stewart,  628.  Where  partners,  acting  as  such  and  in  their  partnership  name,  beoaoie 
sureties  for  a  debt  which,  after  the  dissolution  of  the  partnership,  they  pay,  they  may  maintain 
a  joint  action  against  the  principal  for  money  paid.  Day  y.  Swann,  18  Maine,  166.  But  where 
several  sureties  pay  the  debt  of  their  principal,  and  there  is  no  evidenoe  of  a  partnership  or  of  a 
joint  interest,  or  of  payment  firom  a  jomt  ftind,  the  presumption  of  law  is,  that  each  paid  nis  pro- 

Jortion  of  the  same,  and  they  cannot  join  in  an  action  to  recover  the  amount.  Lombard  y.  Cobb, 
4  Maine,  222.  It  is  othennse,  however,  when  the  sureties  pay  the  debt  jointly,  or  by  a  joint 
note,  they  may  in  such  case  join  in  an  action  against  their  principal.  Appleton  y.  Bascom,  8 
Hetcali;  169.  Doolittle  y.  Bwight,  2  Metcalf,  661. 

Where  a  bond  is  joint  in  form  only,  but  several  raiiont  tubjecia  maUria,  an  action  may  be 
maintained  in  the  name  of  one  of  several  obligees.  But,  it  UBms,  if  he  can  maintain  such  an  ac- 
tion on  the  bond,  he  must  set  forth  the  bond  truly,  and  then  by  proper  averments,  show  a  caosiB 
of  action  to  himself  alone,  clearly  embraced  within  the  condition  of  the  boiid.  Ehle  v.  Purdy»  6 
Wend.  629.  In  that  case,  it  was  held^  that  one  of  two  obligees  cannot  have  an  action  on  a  bond 
in  his  own  name,  without  averring  the  death  of  his  co-obligee.  If  the  oyer  varies  from  the  instrii-> 
ment  declared  on,  the  defendant  may  set  it  forth  in  his  plea  and  demur ,  or  he  may,  without  set*- 
tlng  it  forth  plead  non  eitfactunit  and  avaU  himself  of  the  variance  on  the  tilal. 

6  the  promise  is  made  jointiy  to  two  or  more  persons,  they  must  all  join,  if  living*  ick 
the  action,  or  they  will  be  nonsuited  on  trial.  Thus,  in  Wright  v.  Post,  8  Conn.  142,  where 
twenty  persons,  feeling  interested  in  the  public  right  of  fishery,  entered  into  an  agreement 
with  each  other  that  if  any  of  them  were  sued  for  exercising  the  right,  each  of  the  others 
would  pay  to  those  who  were  sued  their  proportion  of  what  might  be  recovered  against 
them,  and  three  of  them  were  sued  jointly,  and  after  a  joint  recovery,  each  of  those  de* 
ftndants  paid  his  share  of  the  judgment,  in  a  suit  brought  against  one  of  the  associates 
to  recover  the  amount  he  had  agreed  to  contribute,  it  was  held  that  the  promise  to  indemnify  wa» 
^  joint  promiu  toUu  thru  who  were  sued  jointly  for  exercising  the  right,  and  that  th^  mtist 
therefore  bring  a  joint  suit  of  indemnity  f  although  they  paid  the  judgment  in  several  proportions, 
and  out  of  their  separate  property. 
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die  ofter  part-<rBni6rs  (A)  (1).  The  contradictions  in  the  decisions  and  differ-  ^* 
cnoe  in  the  opinions  of  particular  judges  are  attributable  to  doubts  upon  'i'^^^'"*- 
/fld*  whether  the  contract  were  only  joint  or  several  (c).  The  reason  as- 
sgfied  whj  all  should  join  is^  that  when  the  interest  is  joint,  if  several  wcro 
permitted  to  bring  several  actions  for  one  and  the  same  cause,  the  court 
would  be  in  doubt  for  which  of  them  to  give  judgment  (^d).  If  a  third 
penoD  collude  with  one  partner  of  a  firm  to  injure  the  other  partners,  the 
hiksr  may  (omitting  such  colluding  partner)  maintain  an  action  against 
mAk  third  person  so  colluding  (e). 

There  maj  howoTor,  be  cases  where  the  employment  of  an  agent  may  be 
lerem/as  well  as  joint,  or  cases  of  a  subsequent  severance,  so  as  to  entitle 
m  partner  to  sue  for  his  share  (/)  (2). 

The  avowment  and  party  makmg  conusance  in  replevin,  may  join  in  an 
letioa  on  replevin  bond  (g"). 

ThnSfif  A.  convey  an  estate  to  seyeral  persons,  and  covenant  with  them,  When  av^ 
"and  to  and  with  each  and  every  of  them,  that  he  is  lawfully  seized,  the  *^^' 
action  npon  the  covenant  must  be  brought  by  all  the  covenantees,  and  the 
words  of  severalty  shall  not  prevail  (A).  So,  if  a  party  covenant  to  and 
vith  A.  and  B.  to  pay  an  annuity  to  A.,  this  vests  a  joint  legal  interest  in 
i.  aid  B.,  although  the  former  is  to  derive  the  sole  benefit ;  for  only  one 
dfitj  or  act  was  to  be  performed,  and  there  could  not  be  a  separate  legal 
interest  therein  (f).  And  where  A.  declared  upon  an  account  stated  with 
Um  of  monies  due  to  him  and  a  third  person,  after  verdict  judgment  was 
crested, on  the  ground  that  the  promise,  whether  express'or  implied,  must, 
in  point  of  law,  be  considered  as  made  to  all  the  persons  whose  debt  it  was, 
nd  therefore  *they  all  ought  to  have  joined  in  the  action  (&).  And  where  [  '10  ] 
L  and  B.  brought  an  action  of  assumpsit,  and  declared  that  their  several 
cattle  had  been  distrained,  and  that  the  defendant  in  consideration  of  <£10 
jaid  bim  by  the  plaintiffs,  promised  to  procure  the  cattle  to  be  re-delivered 
to  them  by  such  a  time,  and  that  he  had  not  done  so  ;  after  verdict  for  the 
pUntiffs,  it  was  objected,  in  arrest  of  judgment,  that  the  plaintiffs  ought  to 
k?e  brought  several  actions,  because  the  promise  was  not  entire,  but  a 
Kveral  promise  made  to  each  of  the  plaintiffs ;  but  it  was  adjudged  by 
Bofle,  C.  J.  and  twa  other  judges  against  one,  that  the  action  was  well 
linQght  jointly  by  A.  and  B. ;  for  though  the  cattle  which  belonging  to  A. 
oi^t  to  be  restored  to  him,  and  the  other  cattle  to  be  restored  to  B.,  and 
BO  the  thing  to  be  performed  was  several,  and  not  joint ;  yet  as  the  contract 
Mrf  amsideration  were  joint,  and  it  was  not  known  how  much  the  one  gave 

(^)HteQT.  Griffith,  4  Tjr.  487,  qualU  (/)  SembU,  see  cases  cited  in  HatsaUt. 

m  the  OSes  there  dted.    JeUison  t.  La-  Griffiths,  4  Tyr.  488,  notes  a,  b,  c,  and  Break 

«»>  i9  Rek.  M4.  T.  Douglass ,  ib.  489. 

U)  8miU^  see  Break  y.  Douglass,  cited  4  {g)  1  B.  and  P.  391.  8  M.  and  8el.  180. 

^«.  (A)  4  Co.  18  b,  8  Lev.  160.  Dyer,  887. 

(0  Fto  Lord  Kenyon,  1  East,  GDI.  (t)  1  East,  469.  8  B .  and  O.  256. 

(f)  LM^maa  and  others  t.  Pole,  1  Moo.  &  ijt)  9  Mod.  116.  Telv.  177. 
JL  23,  bat  note,  it  was  an  action  on  the  cau 


G)  irute  V.  Curtis,  85  Maine,  584. 

(2)  Where  one  is  liable  to  two  or  more  on  a  joint  contract,  and  settles  with  either  for  his  part  of 
■xhta,  the  remaSning  promisee  or  promisees  may  sne  without  joining  the  others,  such  settle- 
^  vith  one  being  a  seTeranoe  of  the  cause  of  action.  Holland  ▼.  Weld,  4  Cfreenl.  255;  Aus- 
^'  Wilih,  2  Mass.  406.  Baker  t.  JeweU,  6  Mass.  460.  Beach  y.  Hotchkiss,  2  Conn.  697. 
*2>B8ii  T.  Shelton,  1  Alabama,  86. 

Bd  if  a  deftadaat  promises  to  pay  each  of  sereral  partners  his  proportion  of  the  debt,  each  may 
^^mmfKcMtj.   Bum  T.  Morris,  8  Caines,  54. 
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I-        and  how  ranch  the  other,  the  action  was  well  bronght  jointly  (I)  (1).  And 
Whw""  if  bail  call  together  upon  an  attoruey,  and  employ  him  to  surrender  their 
uveral.      principal,  one  of  them  cannot  afterwards  maintain  a  separate  action  against 
the  attorney,  for  neglecting  to  effect  the  render,  for  their  situations  and  in- 
terest were  identified  (m). 
Several  in-      But  when  the  leg-ol  interest  and  cause  of  action  of  the  covenantees  are 
**^**       several^  each  mat/  and  should  sue  separately  for  the  particular  damages  w- 
suiting  to  him  individually,  although  the  covenant  be,  in  its  terms,  joint  (n) 
(2).     And  it  is  improper,  as  well  in  equity  as  at  /atr,  for  a  party  to  be 
joined  in  a  suit  who  has  neither  legal  nor  beneficial  interest  in  its  subject*  i 
matter  (o). 

Thus  if  A.  by  indenture  demise  Blackacre  to  B.  and  Whiteaere  to  G^ 
and  covenant  with  them  and  each  of  them  (or  it  seems  if  he  covenant  with 
them  in  express  terms  jointly)  that  ho  is  owner  of  the  closes,  each  should 
sue  separately  in  respect  of  his  distinct  interest,  and  they  cannot  jointly; 
sue,  for  thoy  have  no  joint  or  entire  interest  in  the  same  subject-matter  (/7)»i 
So,  if  a  party  covenant  with  A.  and  B.  to  pay  them  JCIO  each^  or  an  an*! 
nuity  to  each^  there,  although  the  covenant  be  in  terms  joint,  yet  the  difr^: 
tinct  interest  of  each  in  a  separate  subject-matter  shall  attract  to  eack^ 
covenantee  an  exclusive  right  of  action  in  regard  to  his  own  particular 
damage  ;  and  they  cannot  maintain  a  joint  action,  although  the  deed  coOf 
tain  covenants  and  stipulations  for  securities  which  are  joint  (;?)•  Bo, 
where  A.,  B.  and  C.  were  appointed  assignees  under  a  commission  of  bankr 
rupt  and  A.  and  B.  each  paid  half  of  the  solicitor's  bill,  it  was  decided  thai 
A.  and  B.  could  not  maintain  di  joint  action  against  C.  for  his  proportion  dt 
the  money  paid,  but  must  each  bring  a  separate  action,  and  A.  and  B» 
[  *11  ]  having  sued  jointly,  were  ^nonsuited  (9)  (3).  But  if  A.  and  B.  had  boi^< 
rowed  the  money,  which  they  paid  on  their  join/  credit,  or  their  attorney 

'      (0  1  Bol.  Ab.  81,  pi.  9.    Styles,  156, 157,  (0)  See  the  exoeHent  argaments  in  ilie 

20a.    2  Sauna.  116  a,  note.  of  Spiun  y.  Machado.  4  Rues.  Bep.  281. 

(m)  1  Tiiant.  7.  (p)  Supra,  note  (n).    8  B.  and  C.  25€. 

(n)  5  Co.  186.   1  Sannd.  158  n.  1.  8  Taunt  {q)  8  B.  and  P.  885.    fee  2  T.  R.  282. 

245.    2  Moor,  195,  S.  C.    5  Prioe,  529,  8.  C. 


(1)  See  Shearman  y.  Akins,  4  Pick.  283.  ' 

(2)  Vide  Dunham  v.  Gillis,  8  Mass.  462.  Withers  t.  Bircham,  5  Bow.  and  Rjl.  106.  Yid^ 
Phillips  Y.  Bonsall,  2  Binn.  188, 143.  Austin  t.  Walsh,  2  Mass.  401.  Baker  y.  Jewell,  6  Ma8«^ 
465.  Where  several  persons  are  engaged  in  a  joint  transaction,  the  proceeds  of  which  are  r»* 
ceived  by  a  third  person,  who  promises  to  pay  each  partner  his  respective  proportion,  in  an  ao* 
tion  against  him  by  one  of  the  partners  for  his  proportion,  he  cannot  object  that  there  are  othea 
jointly  concerned.  Bunn  y.  Mon*is  and  Wisner,  3  Caines,  54.  Vide  etiam  Anstin  T.  Walsh,  nbl 
supra.    Hall  y.  Leigh,  8  Cranoh,  50.    Gould  v.  Gould,  6  Wend.  268. 

(8)  Vide  Yates  v.  Foot,  12  Johns.  1.  Hatch  y.  Brooks,  2  Mass.  293.  Doremns  y.  Seldon,  1# 
Johns.  213.  Gould  y.  Gould,  8  Cow.  168.  In  the  case  last  cited,  W.  Gould  and  D.  Banks,  Jr. 
were  as  between  themselves,  equitably  bound  to  contribute  equally  to  the  payment  of  a  oertida 
sum  of  money.  W.  Gould  was  holden  for  Stephen  Gould  as  his  surety  in  two  several  bonds  and 
for  the  payment  of  the  same  debts  the  ancestor  of  D.  Banks,  Jr.  was  also  security,  and  the  pr»« 
perty  descended  to  him  was  therefore  holden,  W.  Gould,  and  D.  Banks  thus  beins  liable  and 
being  also  in  partnership,  they  paid  the  amount  out  of  their  partnership  ftinds.  They  sued  ii 
joint  action  for  the  money  paid,  and  were  nonsuited,  on  the  ground  that  they  could  not  maintain 
A  joint  action,  the  original  responsibility  of  the  bail  being  several.  Although  they  happened  fti 
be  partners  at  the  time  of  the  payment,  they  could  not,  without  some  agreement  or  re^iuest  frooi 
S.  Gould,  so  shape  their  payment  as  to  raise  a  joint  promise  by  implication  to  both.  If  each  hMJ 
been  liable  as  a  surety  on  a  distinct  demand  against  the  defendant,  although  the  amounts  wec^ 
the  same,  they  could  not  have  raised  a  joint  promise  as  against  him.  If  the  payment  was  ma^li 
out  of  a  fund  in  which  they  were  equally  interested,  then  each  did  in  fact  pay  one-half,  and  tKi 
law  raised  a  corresponding  promise  Arom  the  defendant  to  each  for  so  much  money  paid  for  1^ 
and  at  his  request;  which  request  was  the  original  agreement  to  indemnity  each  of  his  sareHoa 
Gould  T.  Gould,  6  Wend.  268.    In  Graham  y.  Green,  4  Hayw.  188,  the  topreme  oonrt  of  ap 
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kd  paid  it  for  them  on  their  joint  account,  tbey  might  hare  joined  in  the       '• 
•ctkmagaiDSta(r)(l).  ^^^^^ 

It  is  competent  to  a  corporation^  in  making  a  by-law,  to  provide  that  a  leverai, 
iseehail  be  paid  to,  and  recoverable  by  the  head  of  the  corporation^  for  Agreement 
Iheuaeof  the  corporation ;  and  in  such  case  the  action  may  be  brought  i^.^^J^^J^^^ 
Ihe  Baoe  of  the  officer  to  whom  the  penalty  is  so  reserved  Cs).  And  a  cor- 
pontioB  abnegate  may  maintain  assumpsit  for  by-gone  use  and  occupa- 
tioB  of  to/b,  althoagh  they  did  not  grant  the  tolls  to  the  occupier  by  any 
iiKtnmeDt  aader  their  common  seal  (0*  So  the  members  of  a  company 
IT  partnenhip  firm,  may  stipulate  that  in  certain  events  one  of  the  mem- 
Iki9  shall  iDcar  a  fiao,  and  that  the  action  for  the  recovery  of  it  shall  be 
broight  bj  a  particular  person  interested  in  the  concern,  for  the  use  of 
Ike  rest  excepting  the  defendant,  and  the  law  will  give  effect  to  such  ar- 
nogtiBeot  by  upholding  the  action  (u).  But  if  by  a  deed  constituting  a 
eoapany ,  certain  trustees  are  to  sue  a  member  for  goods  he  may  purchase 
of  the  company,  no  subsequent  regulation,  made  without  the  consent  of 
Ae  defendant  (aa  original  member),  that  another  party  should  be  compe- 
tattosae,  can  enable  the  latter  to  maintain  the  action  (x)  ;  for  in  this  in- 
teee  there  is  no  original  undertaking  by  the  defendant  not  to  object  to 
[thnoB-joiBder  of  the  parties  who  ought  otherwise  to  have  been  joined  in 
i  deletion  (ar). 

Where  a  covenant  is  made  with  two  or  more  parties,  to  pay  them  mo-  a  oove- 
Myfor  themselves,  or  for  the  use  of  another,  it  is  not  correct  to  use  the  wn*  not 
Mae  rf  one  only  of  the  covenantees,  although  the  others  have  omitted  to  «*«*'«****«• 
ttwitethe  deed  (y).    Where  joint  covenantees  way  join,  they  must  do 
I  ^i^)  (2)>    The  mere  non-execution  of  the  deed  by  one  of  them  does  not, 
I  otnin  the  case  of  trustees,  render  it  invalid  (a),  or  afford  a  legal  excuse 
ii^Bot joining  him  as  a  plaintiff,  for  his  assent  is  to  be  presumed  (a);  but 
I  tt express  disclaimer,  renunication,  or  refusal  by  him,  would  probably  jus- 
%  the  omission  to  make  him  a  party  to  the  action  (6). 

It  is  a  general  rule,  that  in  the  case  of  partners,  all  the  members  of  the  By  Part- 
:frai  should  be  the  plaintiffs  in  an  action  upon  a  contract  made  with  the  °^"* 
■^  (3),  nor  can  any  private  arrangement  by  the  firm,  that  one  only  of  the 
f^rlaers  shall  bring  the  action,  give  him  a  right  to  sue  alone  (c).    So,  al- 
^^^  a  guarantee  has  been  given  nominally  to  one  of  several  partners,  all 
ttj  sue  npon  the  same,  if  there  be  evidence  that  it  was  intended  for  the 

MSSKt,22S.  iy)  SB.  &C.  864. 

(0  1  B.  &  P.  98  ;  8  Bing.  470.  {z)  Id. 

(0  At  Major  and  Borgeaaes  of  Carmiir-  (a)  9  B.  C.  800;  2  Bar.  &  Add.  822. 

Inr.  iMk  rta.  jb  p  fsna  /a\  a  r  a  r.  jiaa*  q  m  ahm 


.6  Car.  ft  P.  608.  (6)  8  B  ft  C.  365;  9  Id.  808. 

■)  t  BiBg^L  468.  {€)  See  Anto,  8,  9, 10;  and  see  Alexander 

(>)  >  K.  a  8. 488;  8  Bingh.  470.  t.  Barker,  2  Tjrr.  Rep.  140. 


*|*fite against  the  principal.    Appleton  i.  Bascom,  8  Metcalf,  169.'  Chandler  t.  Brainard, 


L  0)  ^  Jokas.  217.  Where  two  join  in  the  purchase  of  lottery  tickets*  and  also  agree  to  share 
S^pnses,  etch  maj  sae  his  action  against  the  managers  fur  his  moiety  of  the  prixe  drawn. 
Ffr  T.  Whitman*  15  Mass.  182. 

g  ^Hajs  T.  Laaater.  8  Pike,  565. 
I^Wnstacn  most  aU  Join  in  an  action  for  the  price  of  goods  sold  in  the  name  of  one  only. 
l^!!9^'I>on>t>ft  Pick.  869;  Stoiy,  Partnership.  §241,  and  this  though  the  partnership  is 
^^^  Wzl^  T.  WiUbunson,  2  Penn.  978.    Bridge  e.  Pi^ioa,  6  Sandt  210. 
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L  pLinr-  benefit  of  all  (d).^  Whether  or  not  one  member  may  •sue  alone,  where  he 
Wh^'  is  solely  interested  in  the  concern,  and  the  other  ostensible  partner  is  a  mere 
teveral  nominal  party,  without  any  interest  in  the  business,  was  a  question  of  some 
difficulty.  It  appears,  that  in  such  case  the  partner  having  the  exclusive 
interest  might  sue  alone  (e),  and  in  a  recent  case,  where  an  attorney  carried 
on  business  under  the  firm  of  A.  and  Son,  and  the  son  was  not  in  fact  a 
partner,  but  acted  as  clerk  to  his  father,  and  received  a  salary,  it  was  held, 
that  A.  might  maintain  an  action  in  his  own  name,  to  recover  from  a  client 
the  amount  of  a  bill  for  business  done  (/).  But  in  these  instances  the 
plaintiff  must  adduce  clear  evidence,  disproving  that  his  ostensible  partner, 
though  a  minor,  had  any  interest  whatever  in  the  business,  or  right  to  par- 
ticipate in  the  profits  (§•). 

In  the  case  of  dormant  partners,  not  privy  to  the  contract,  it  seems  that 
the  other  members  of  the  firm  may  omit  their  names  in  an  action  (A)  (1) ; 
and  it  has  been  decided  (i),  that  the  joint  owners  of  a  vessel  engaged  in  the 
whale  fishery  may  sue  a  purchaser  for  the  price  of  whale  oil,  although  the 
contract  of  purchase  was  made  with  one  of  the  part-owners,  and  the  pur- 
chaser did  not  know  that  other  persons  had  any  interest  in  the  transaction, 
the  joinder  of  the  other  parties  making  no  difference  to  the  defendant,  and 
not  affecting  any  right  of  set-off  (f)  (2).     But  where  a  contract  was  made 
by  one  of  several  partners  in  his  individual  capacity,  who  at  that  time  de- 
clared that  the  subject-matter  of  the  contract  was  his  property  alone ;  it 
was  held,  that  his  declaration  was  evidence  against  all  the  partners,  and 
consequently  that  they  could  not  sue  jointly  upon  such  a  contract  (Je).    And 
where  a  farm  was  demised  to  A.  and  B.  jointly,  and  A.  by  written  agree- 
ment between  himself  and  C,  underlet  part  of  it  to  C,  and  gave  receipts 
for  payment  of  rent,  and  a  notice  to  quit  in  his  own  name  only ;  it  was  de- 
cided, that  A.  and  B.  could  not  maintain  a  joint  action  against  C.  for  pull- 
ing down  a  shed  which  stood  on  part  of  the  premises  demised  (/)  (3). 
By  Ten-         If  tenants  in  common  (who  hold  by  distinct  titles)  jointly  demise  prem- 
*°    "*      ises,  reserving  an  entire  rent,  they  may,  and  perhaps  should  join  in  an  ac- 
id) 4  Bar.  &  Ores.  664.  Montag.  on  Part  182.  see  6  Yes.  488.   2 
(<)  6  Esp.  Rep.  199.   1  Stark.  25.   1  C.  &        Bingh.  177. 
P.  89.   7  Moore,  81,  82.  Bed  Tide  2  Gampb.  (i)  4  B.  &  A.  437.  7  Moore,  81, 82. 
802.                                                                          (jt)  1  M.  &  SeL  249.  2  Bar.  &  AdoL  808 
(/  )  KeU  V.  Nainby,  10  B.  8c  C.  20.                   a  P. 
{g)  14  East,  210.                                                 (J,)  7  Moore,  29. 
(A)  1  £sp.  Rep.  628.    2  Taunt  824.    1 

■'  ^^^— I  -  ,  I  1,11   ■ ■_  _  ■I_1BI_IJI      ■_  ■■■■  111,      ■■!_■  ■_^J1_W      .LI—    IM 1^^_     _U   -T  -■   rni  I —    ^^— ^* 

(1)  Clark  ▼.  MiUer,  4  Wend.  628.  8  Serg.  &  Rawle,  55.  Loid  t.  Baldwin,  6  Pick.  852. 
MitcheU  ▼.  Ball,  2  Har.  &.  Gill.  159.  Clarkson  y.  Carter,  8  Cow.  85.  Alexander  v.  Barker, 
2  Crompt  &  Jer.  188 ;  Cotbary  ▼.  Fennel,  10  Bam.  &  Cress.  671  ;  Story,  Partnerehip,  §  241 
and  note;  Morton  ▼.  Webb,  7  Vermont,  128;  Boardman  t.  Eeeler,  2  Vermont,  65;  Warren  t. 
Griswold,  8  WendeU,  666;  Wilkes  t.  Clarke,  1  Derer  178;  Shropshire  t.  Shepard,  8  Alabama 
788. 

(2)  But  in  an  action  on  a  contract  of  maitikipt  (in  regard  to  which,  see  Baxter  y.  Rodman* 
8  Pick.  485,)  entered  into  by  the  masters  of  two  whaling  yessels,  the  officers  and  crew  of  one 
of  the  ships  cannot  be  joined  as  co-plaintiffs  with  the  owner.  Grozier  ▼.  Atwood,  4  Pick.  482. 
Where  all  the  contracts  of  a  vessel,  and  aU  its  transactions  are  carried  on  in  the  name  of  one  of 
the  owners,  he  may  sue  alone;  the  silent  partner  need  not  be  joined.  Phillips  y.  Pennywit, 
1  Pike,  69, 

Bat  if  several  owners  of  a  vessel  are  interested  in  the  cargo,  th^  are  properly  joined  in  aa 
action  against  a  &ctor  for  the  balance  of  the  proceeds,  as  settled  by  one  of  them,  the  aooonnt 
being  sUted  as  with  the  owners.    Jellison  y.  Lafbnte,  19  Pick.  294. 

(8)  See  Barstow  y.  Gray,  2  Greenlcaf,  409. 

Where  two  persons,  who  are  partners  in  business,  were  subjected  to  the  payment  of  a  debt 
of  a  third  person,  the  one  as  surety,  and  the  other  as  his  heir  of  a  co-furcfy,  which  debt  was  paid 
from  the  partner8htp{fands,  Htld^  that  each  might  sue  the  principal  fbr  his  moie^  of  the  mooeiy 
psid.    Gould  ▼.  Gould,  fi  Wend.  268.  r-  ^  ^ 
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Horn  to  recover  it  (m)  (1) .    If  the  rent  be  reserved  to  them  separately  in  dis- 
tiDct  parts,  they  most  sue  separately;  for  in  such  case,  as  well  their  estates  ^JjJJ^ 
or  interests,  as  the  terms  of  the  contract,  are  distinct  and  divisible  (»).  uveral. 
And  where,  in  fact,  there  have  been  separate  demises  by  tenants  in  common 
of  their  interest,  or  where  tenants  in  common,  by  conveyance  or  purchase 
become  landlords,  they  must  sever*  in  an  action  for  rent  or  double  value  (o);  [   •IS  ] 
though  where  they  have  actually  joined  in  a  demise  they  might  join  (o), 
and  it  seems  that  tenants  in  common  must  sever  in  an  avowry  for  rent  (p). 

Joini  tenants  Tuulike  tenants  in  common)  have  a  unity  of  title  and  inter-  Joint  Un- 
est,  in  respect  or  which  they  must  jointly  sue  upon  a  contract  relating  to  the  p^^^^,. 
estate  which  is  made  by,  or  enures  to  the  benefit  of  all  (jq).    And  for  the 
sMie  reason  Parceners  must  join  in  an  action  ex  contractu,  which  relates  to 
thiHr  tenements,  (r)  ;  and  accordingly  it  has  been  recently  determined  that 
an  action  will  not  lie  at  the  suit  of  one  of  three  coparceners  to  recover  her     \ 
proportion  of  rents  of  the  estate  received  by  an  agent  (s). 

The  consequences  of  a  mistake,  in  omitting  to  join  a  party  who  ought  to  Con»i^ 
tave  been  made  a  plaintiflF  in  an  action  ex  contractu,  or  in  adding  a  party  ^"J^fJ^ 
inifTOperly  in  such  an  action  are  extremely  serious.  * 

In  all  cases  of  contracts,  if  it  appear  upon  the  face  of  the  pleadings  that 
fliere  are  other  obligees,  covenantees,  or  parties  to  the  contract,  who  ought 
to  be,  but  are  not  joined  as  plaintiffs  in  the  action,  it  is  fatal  on  demurrer, 
or  on  motion  in  arrest  of  judgment,  or  on  error  (fy  (2)  ;  and  though  the  ob- 
jeedoQ  may  not  appear  on  the  face  of  the  pleadings,  the  defendant  may 
iTail  himself  of  it,  either  by  plea  in  abatement  (u),  or  as  a  ground  of  non- 
nit  on  the  trial  as  a  variance  upon  'nan  est  factum,  if  the  action  be  upon 
i  specialty,  or  if  it  be  upon  any  other  contract,  upon  the  plea  of  the  gener- 


(n)  1  Ld.  Bftym.  840  ;  Lit  b.  815,816.  6  T. 
t.^9i5B.  &A.  851;  and  see  1  Bing.  N. 
C  nSu    1  Hodges,  170  &  C. 

<•)  Id.;BAc.  Abr.  Joint-teiumts,  K.;  Lit. 
net.  S15;  Kiriaiuui  t.  Newstead,  1  Esp.  N.  P. 
]%.  145,  4th  ed.;  5  T.  R.  249. 

(0)  WiDdnflon  ▼.  Hall,  1  Bingfa.  N.  C.  718  ; 
1  Hfldgea'  Bep.  170,  S.C. 

Cp]  Aate,  n.  (ta).  p.  12  ;  5  T.  R.  249.  As 
ti  tbe  mode  of  STOwing  or  declaring  for  rent  in 
ncft  ose,  id.;  post,  toIs.  IL  &  iii. ;  4  B.  &  C. 
157. 


iq)  2  Bla.  Com.  182  ;  Co.  lit.  180  b.  Bae. 
Abr.  Joint-teAanU,  K.,  1  B.  &  P.  67. 

(r)  2  Bla.  Com.  187, 188.  Vin.  Ab.  Par- 
ceners, T.,  Bep.  tempt.  Hardw.  898. 

(f )  Deoharms  t.  Harwood,  4  Moore  &  So. 
400  ;  10  B'mgh.  526,  8.  0. 

(/)  2  Stra.  1146  ;  1  East,  497  ;  1  Sannd. 
158,  n.  l,291f. 

(ii)  Com.  Dig.  "Abatement,^'  £.  12.  See 
forms  of  plea  and  replication  and  points,  Da- 
vis Y.  Evans,  6  Car.  and  P.  619: 


(1)  la  sn  action  of  trespass  brought  by  tenants  in  common,  in  relation  to  their  lands,  or  in 
far  teat  arinng  ont  of  land,  or  in   any  other  action  merely  personal,  they  most  all  join 

m  piaratift.  Decker  y.  Livingston,  15  John.  479;  HiU  y.  Gibbs,  5  HiU,  56;  Putnam  y.  Wise, 
1  HxB,  234;  Rich  y.  Penfield,  1  Wendell,  380;  Sherman  y.  Ballon,  8  Cowen,  804  ;  Bradish  y. 
ftmck,  8  Johns.  151.  Brotherson  y.  Hodges,  6  Johns.  108.  But  in  actions  which  savor  of  the 
nalty  tey  ought  not  to  join,  ib, 

(2)  See  Dodge  y.  Wnkinson,  8  Metealf,  292.  Ben  y  Laymans,  1  Monroe,  89.  Bragg  y.  Wel- 
■fi.  5  Bki.^  C  95. 

I3«gaeral  rule  is,  that  the  omission  of  proper  parties,  as  plaintifiEii  in  cases  of  contract,  may  be 
iifai  adTantage  of  at  the  trial  under  the  general  issue;  and  if  it  appear  on  the  iiioe  of  the  plead- 
ia^  it  is  &tal  on  demurrer,  or  on  motion  in  arrest  of  judgment,  or  in  error.  Accordingly  where 
it  ifipeared  on  the  ftoe  of  the  declaration  that  the  plainti&  were  not  oYcrseers  of  the  poor  when 
Ibe  foii  was  brought,  and  of  course  that  the  right  of  action  was  not  in  them,  but  had  passed  to 
fca'i  nunwuia,  the  judgment  rendered  in  the  court  below  for  the  plaintiflb  was  rcYersed.  Armine 
▼.  Spacer,  4  Wend.  406.  It  is  settled  by  repeated  .decisions  in  New  York,  that  OYerseers  of  the 
fHr  are  a  gaori  oorporation,  and  such  can  sue  and  be  sued.  Pittstown  y.  Plattsburgh,  18  Johns, 
tt*  Konrieh  y.  New  Berlin,  ib.  882.    It  has  also  been  deoide4  tb^l  the  aotmg  oYerseers  of  the 
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ftl  issue  (x)  (1).    When  the  objeetion  appears  on  the  fece  of  the  plead- 
*•  logs  it  is  sometimes  advisable  to  demur,  iu  *order  to  obtain  costs,  as  each 
.party  pays  his  own  costs,  when  the  judgment  is  arrested  (2/)  (2). 

Where  the  action  is  upon  a  deed,  and  only  one  of  the  covenantees  im- 
airoperly  sues,  the  defendant  may  also  avail  himself  of  the  nonjoinder,  by 
praying  oyer  of  the  deed,  and  setting  it  out,  and  then  demurring  generally 
to  the  declaration  (z). 

If  there  be  a  legal  ground  for  omitting  to  use  the  name  of  one  of  sever- 
al covenantees  as  a  plaintiff,  as  his  death,  &c.,  it  is  necessary  to  show*  such 
excuse  for  the  nonjoinder  in  the  declaration,  and  to  declare  as  surviving 

partner  (a).  ... 

There  are  various  acts  of  parliament  which  without  incorporating  certain 
bodies  of  individuals,  &c.,  enable  them  to  sue,  and  entitle  others  to  sue 
them,  in  the  names  of  their  clerks,  treasurers,  &q.  for  the  time  being. 
Thus,  by  the  General  Turnpike  Act  (6),  the  trustees  and  commissioners 
of  any  turnpike  road  may  sue  and  be  sued  in  the  name  of  one  of  the  trus- 
tees, or  of  their  clerk  or  clerks  for  the  time  beings  that  is,  at  the  time  the 
action  is  brought  (c).  The  West  India  Dock  (rf),  the  London  Dock  (e), 
and  some  Inmrartce  companies  (/)  may  sue  or  be  sued  in  the  names  of 


(x)  1  S«ud.  154,  n.  1.  291,  f.  g.     5  Stra. 
S20.;  2    Stark.  424.    The  good  sense  of  thia 
rule,'  (Tsrhich,  as  ire  shall  sec  hereafter,  does 
not  prevail  in* the  case  df  plaintifib  in  iotti^  or 
4>f  seyeral  dtftndunU)^  has  been  questioned; 
but  it  18  admitted  to  previdl    See  1  Saund. 
291  f.  g.    1  B.  and  P.  78.  6  T.  R.  770.    2 
^Btaxk.  424.    G^n  the  case  of  co-<xeetttor«,  the 
ibjeotion  osn  only  be  taken  advantage  of  by  a 
plea  in  abatement;  1  Saund.  291  g.   8T.  B. 
o58.    1  Chit.  Rep.  71.    As  the  omistion  of  a 
petrty  is  said  to  be  no  gronnd  of  nonsuit  in  an 
action  in  form  ex  cUlieto,  (see  6  T.  R.  770.  8 
(East,  62,  ace.  ud  que^e,  see  2  New  Rep.  865, 
454.  12  East,  M,  454),  it  appears  to  be  advisa- 
ble where  there  is  no  doubt  as  to  die  number  of 
persons  to  be  madeplaintifb,  and  when  the  de- 
daration  may  be  in  case^  to  adqat  tiliat  form  of 
action.    So  many  instances  occur  in  which  a 
«au8e  is  defeated  bj  the  accidental  noigoinder  or 
misjoinder  of  the  plaintiff,  that  it  is  perhaps  to 
be  regretted  that  no  legislative  provision  has 
been  made  upon  the  subject  analogous  to  the 
enactment  in  the  7  Gea  4,  c.  64,  s.  14  respect- 
ing inetidmenfo,  Beepoitt  14,  note  (g).    How- 


ever, in  modem  praodoe,  the  doctrine  pf  amende 
meni  has  been,  in  seme  instances,  usefully  ap- 
pUed  to  remedy  or  mitigate  the  evil,  as  orders 
have  been  made  to  strike  out  the  name  of  oa« 
of  the  plaintifib  in  a  late  stage  of  the  proceedings 
where  otherwise,  the  statute  of  limitation  would 
bar  a  fresh  action  ;  and  in  Fox  v.  Clifton  and 
otiiers,  G.  P.  Nov.  1829,  an  order  was  made 
just  before  the  trial,  that  some  of  iht  d^eni" 
ants*  names  be  struck  out.    The  action  was  in 
assumpsiL     See  the  present  practice    as  to 
amendments  of  writ,  8  Ghitty's  Gen.  Prao.  178, 
174. 

(y)  CJowp.  407. 

(2)  1  Saund.  154  a,  note. 

(a)  4  B.  and  Aid.  874.    2  Saund.  121,  n.  1, 
2  Johns.  Rep.  84. 

{b)  8  Geo.  4,0. 126,  s.  74. 

(c)  1  R.  and  M.  214.  WhittemoreT.  WDkM^' 
1  M.  and  Malk.  222,  228. 

{d)  89  Geo.  8,  c.  Ixiz.  s.  184. 

(t)  89  and  40  Geo.  8,  c.  zlvii  8. 150.  * 

(/  )  58  Geo.  8,  o,  ocxvi.  8  B.  and  C.  178  : 
and  see  4  B.  and  C.  962.  7  D.  and  R.  876, 
S.  C. 


poor  are  responsible  for  the  official  contracts  of  their  predecessors  in  office.  (Todd  y.  BirdaaQ, 
1  Gowen,  260,  and  5  Cowen,  809;)  and  in  Jansen  v.  Ostrander,  (1  Gowen,  670,)  it  was  held 
that  the  rights  and  liabilities  of  these  quasi  corporadons,  whether  they  arise  from  torts  or  oon- 
tracts,  and  whether  the  latter  be  simple  or  by  specialty,  pass  to  their  successors  in  office.  In  Jan« 
sen  V.  Ostrander,  the  action  was  brought  by  Jansen  as  supervisor  of  Ringston,  in  his  own  namtf 
upon  a  collector's  bond  given  to  Gaasbeck,  his  predecessor  in  office,  and  the  action  was  sustained  : 
and  this  upon  the  principle  that  all  the  rights  of  his  predecessor  have  devolved  by  law  upon  him. 
The  decision  in  that  case  was  considered  sound.    Armine  v,  Spencer,  4  Wend.  408. 

(1)  Baker  v.  Jewell,  6  Mass.  460.  Gonverse  v.  Symmes,  10  ib.  879.  Ziele  v.  Gampbell»  2  J. 
C.  884.  Brown  v.  Belcher,  1  Wash.  9, 15  Johns.  482.  Dob  v.  Halsey,  16  Johns,  84.  Robertaoi 
Y.  Smith,  10  Johns.  459.  Wilson  v.  Wallace,  3  8.  and  R.  58.  Poremus  v.  Selden,  19  Johns, 
218.  Uhner  v.  Gunningfaam,  2  Greenl.  117.  Waldamith  v.  Waldsmith,  2  Ham.  156.  Babtnaoi 
T.  Scall,  2  Penn.  817. 

(2)  Ptaigbnvn  v.  Rams^,  11  Johns.  141, 
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tWr  treasurers  or  clerks  (g-).    The  7  A  8  Geo.  4.  c.  36,  b.  9,  enables       * 
copartners,  as  bankers^  carrying  on  business  as  such  under  the  provisions  SS**** 
of  that  act  to  sue  and  adopt  proceedings  at  law  and  in  equity,  and  in  temHO, 
biakniptey,  in  the  name  of  any  one  of  their  ptiblic  officers^  nominated  as 
ftema  mentioned,  for  the  time  being  (ky. 

•It  dwald  be  observed,  that  where   trustees,  clerks  or  treasurers,  A©,  r  •^5  -i 
sue  or  are  sued  in  their  official  characters  by  virtue  of  an  act  of  parliament',  2dly.Wh^ 
the  cause  ef  action  should,  in  the  pleadings,  be  stated  to  have  accroed  to  the  tntor- 
or  against  the  prindpaJs  or  company  of  iridividuals  whom  they,  for  this  ***  ^^ 
pupose,  represent.     If  however,  the  statute  provide  not  only  that  these  has  been 
parties  shall  be  nominal  plantiffs,  but  also  that  the  cause  of  "action  shall  auigntd^ 
be  Tested  in  them  in  trusty  they  should  then  declare  accordingly. 

There  a  party  with  whom  a  bond,  simple  contract,  or  other  mere  per- 
Mo/ contract  was  made,  has  assigned*his  interest  therein  to  a  third  per* 
Ka,  &e  Utter  cannot,  in  general,  sue  in  his  own  name,  the  interest  in,  and 
iQiedy  upon,  personal  contracts  being  choses  in  action,  which  are  not,  in 
gaeral,  assignable  at  law  (1),  so  as  to  give  the  assignee  a  right  of  action 


(f )  As  to  actions  by  Friendly  Soctdies^ 
m  10  6«o.  4,  c  66*  s.  21.  And  by  the  stat- 
tt  57  Geo.  8,  o.  ISO,  s.  8,  aotions  by  and 
ipiai  Ihetinstoes  of  Savings'  Buiks  are  per- 
■dsd,  in  matters  relating  to  sooh  banks. 
Ommin  of  ibe  poor  lor  the  time  b^g  may, 
kj  Oat  dsKription.  soe  on  Btutardy  Bondt^ 
^  ithff  aecnrities  of  that  nature,  54  Qeo. 
le- 170, s.  8;  see  also  59  Geo.  8,  c.  12.  s. 
1*1  ■  Id  actions,  &c.  by  chnrdiwaidens  and 
nuJKu.  mth  regard  to  parish  lands  and  bail- 
€^«Bd  the  assistant  overseer's  bond;  see 
2  B.  &  a.  70e.  As  to  suits  by  societies  or 
IBtHniaps  m  Ireland,  see  ,5  Geo.  4,  o.  78. 
96.  4,c  42,  8.  10,  and  SeoUand^  6  G.  4. 
t'  ISl.  Wb»e  goods  ttoUn  are  the  property 
^frUm  er  j^itU  owners,  they  may  bo  d^ 
■>W  ia  an  indieiment  or  informaiioni/or 
fAjo^  er  miidemeanor,  as  the  goods  and 
*■**  flf  say  one  or  more  cit  tl»  partnen  enr 
i^  ■■«*i*,  and  another  or  otik«r,  as  the  case 
*V  H  sad  this  proTision  extends  to  aU  Jifrint. 
^f^tomfniei  and  trwieee,  7  Qeo.  4,  c  M, 
a-U.  &eiaBM8tatate,8.  15, also pvorideB 


that  property,  whether  real  or  personal,  be- 
longing to  any  county,  riding  or  division,  may, 
in  such  indictment,  be  staA^  to  belong  to  the 
inhabitants  of  such  county,  riding  or  division, 
without  specifying  the  names  of  such  inhabi- 
tants; and  by  s.  16,  that  property  bdongin|; 
to  any  parisk,  township,  or  hamlet,  may  be 
stated  to  belong  to  the  overseers  of  the  poor 
fbr  the  time  being  of  such  parish,  township,  or 
hamlet,  without  specifying  the  names  of  idl  or 
any  of  such  overseers;  and  by  s.  17,  that  prop- 
erty under  turnjdke  trusts  may  be  stated  to 
belong  to  the  trustees,  or  commissioners  of  the 
road,  without  specifying  their  names;  and  by 
s.  18,  that  property  under  the  commissioners 
of  Miosrt  may  be  skated  to  belong  to  the  cem- 
miBsioBerB  having  the  management  of  it,  with- 
out specifying  their  names.  Bat  it  is  observ- 
able, that  these  provisions  in  the  7  Geo.  4,  do 
not  extend  to  the  pleadings  in  a  civil  prooeed- 


ih)  See  the  statute  and  deoisioiis.  Chit  ea 
Bills,  8th  ed.  72  to  77. 


0)  iafJassjlTaiiia,  by  the  act  of  28th  May,  1715,  (1  Sm.  Laws,  90,)  all  bonds,  speolahdes 
^^  *>^  B  writing,  xnade  or  to  be  made,  and  signed  by  any  person  or  persons,  whereby  suol 


?°*on  or  penons  is  or  are  obliged,  or  doth  or  shall  promise  to  pay  to  any  ^ 

■■incr.ortlcir  order,  or  assigns,  (See  Aldricks  v.  Higgfais,  16  Serg.  &  Rawld,  212,)  any  sum  or 


such 
Other  person  or  persons 


*"*^iMB»f  mentioned  in  such  bonds,  specialties,  note  or  notes,  may,  by  the  person  or  persons 
li  ■nam  the  saiae  is  or  are  made  payable,  be  assigned,  indorsed  and  made  over  to  such  person 
*P">aB  as  shall  think  fit  to  accept  thereof.    The  person  or  persons  to  whom  such  bonds,  spe- 
^«  notes  sie  or  shall  be  assigned,  indorsed,  or  made  oTer,  their  fitctors,  agents,  executors, 
*Bs,  may  at  his,  her  or  their  pleasure  again  assign,  indorse,  and  make  over  the  same,  and 
fMliei.  The  assignees  of  bonds,  specialties  and  notes,  are  authorised  to  sue  in  thdr  own 
nd  it  is  provided,  that  it  shall  not  be  in  the  power  of  the  assignors  after  assignment,  to 
.  ^    Ck  assignment  of  bonds  or  specialties  must  be  *'  under  hand  and  seal  before  two  or 
otOMt  witnesses.'*    Bee  a  preceiknt  of  a  declaration  in  debt  on  bond  by  the  assignee.  Read's 
^^  261.    In  Iforj^and,  by  the  act  of  1829,  ch.  51,  it  is  provided, «'  that  any  assignee  or 
bona  fide  entitled  to  any  judgment,  bond,  specialty,  or  other  chose  in  action,  for  the  pay- 
''Miey,  by  assignment  in  writing,  signed  by  the  person  or  persons  authorized  to  make  the 
by  Tirtne  of  snoJi  assignment,  sue  and  maintain  an  action  or  aotions  in  any  court  of 
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t^       in  his  own  name,  but  he  must  proceed  in  that  of  the  assignor  (1),  or  if  he 
«^"]™be  dead,  in  the  name  of  his  personal  representative  (A)  (2).     Upon  this 
^tmrttf*  principle  it  was  held,  that  although  the  Scotch  Bankrupt  Act  (0  vests  in 
iigwd.      the  trustee  for  behoof  of  the  creditors  the  estate  and  effects  of  the  bank- 
rupt, so  far  as  may  be  consistent  with  the  laws  of  the  other  countries,  when 
the  effects  are  out  of  Scotland,  yet  the  trustee  cannot  sue  in  his  own  name 
for  a  chose  in  action  which  was  vested  in  the  bankrupt,  the  statute  con- 
taining no  words  giving  to  the  plaintiff  a  right  of  suit  (m).     And  in  the 
common   case  of  a  composition  deed,  the  trustees  can   only   sue   in  the 
name  of  the  original  creditor  in  whom  the  legal  interest  in  the  contract  still 
remains.    Where  the  assignor  of  the  chose  in  action  has  become  bankrupt, 
the  action  must  be  in  his  own  name,  and  not  in  the  name  of  the  assignee 
of  such  bankrupt,  because  the  assignee  of  a  bankrupt  can  only  sue  upon 
contracts  in  which  the  bankrupt  was  beneficially  interested  (n) ;  and  if  after 
a  charter-party  the  owner  assigns,  and  then  become  bankrupt,  he  should 
sue  (o).    If,  however,  an  express  promise  or  contract  to  pay  the  debt,  or 
perform  the  contract,  be  made  to  the  assignee  of  the  c/iose  in  (iction,^  in 
consideration  of  forbearance,  or  in  respect  of  any  other  new  consideration 

(k)  10  Eaat,  281 ;  4  T.  R.   840.   1  East,  690.   4  Taunt.  826. 

104.   8  Wfls.  27.    1  Saund.     210,  153.  164  ;  (Z)  64  Gea  8,  c.  187. 

2  Moore,  186.   18  East,  78.   16  East.  86.  8  B.  (m)  6  M.  &  S.  126.   4  D.  &  B.  669. 

C.  896.    Bat  a  revived  corporation  may  sue  (n)  8  B.  &  P.  40.   1  T.  B.  619.   3  B.   & 

on  a  bond  given  to  the  old  corporation,  8  Bnr.  A.  697.    The  execxUor  of  the  assignor  most 

1872,1878.   8  Lev.  278.    As  to  a  churohwar-  sae  if  the  assignor  be  dead,  2  Moore,  184. 

densoing,8ee  2  fien.  Bla.    669.    Achate  in  (o)  10  East,  279.   2Tannt  407.    1  Marsh. 

action,  may  be  assigned  by  parol,  4  T.   R.  248. 


law  or  eqmty,  as  the  case  may  require,  in  his,  her,  or  their  name  or  names,  against  the  obligor 
or  obligors,  debtor  or  debtors  therein  named,  &c.*'  Under  this  provision  it  has  been  deoided 
that  where  S.  the  holder  and  obligee  of  a  single  bill,  bequeathed  tpwifically  to  A.,  and  made  T., 
the  obligor,  his  executor,  who,  upon  the  death  of  S.  assented  to  this  legacy,  and  delivered  the  sin- 
gle bill  to  A.)  who  by  assignment  in  writing  transferred  it,  and  all  her  interest  in  it  to  T.,  who  as- 
signed it,  in  writing,  to  E.,  E.  was  entitled  to  recover  against  T.  the  obligOTi  in  an  action  of  debt 
brought  in  his  own  name.     Kent  v.  Somervell,  7  Har.  &  Gill.  266. 

(1 )  See  10  Serg.  &  Bawle,  820,  821 ;  Read  v.  Toung,  1  Chip.  244.  But  the  case  there  put,  of 
the  bond  informally  assigned,  is  entirely  inconsistent  with  the  principle  stated  in  the  text ,  and 
leems  to  be  founded  upon  Fenner  v.  Meares.  Vide  Crocker  y.  Whitney,  10  Mass.  810.  Where  a 
person  receives  securities  fh>m  A.  to  dispose  of  the  money  to  be  received  thereon,  to  certain  spem- 
fied  purposes,  and  to  hold  the  balance  subject  to  the  order  of  A.  and  the  trust  is  accepted,  the  as- 
signee of  the  balance  may  maintain  an  action  for  money  had  and  received,  against  the  trustee,  the 
acceptance  of  the  trust  being  equivalent  to  an  express  promise  to  the  person,  to  whom  A.  should 
direct  the  money,  when  received,  to  be  pud.  Weston  v.  Barker,  12  Johns.  276.  Et  vide  Neilson 
T.  Blight,  1  Johns.  Cas.  286.  Crocker  v.  Whitney,  vbi  supra.  The  assignee  of  a  person  havinf^ 
only  an  equitable  title  to  a  vessel  may  bring  assumpsit  for  her  earnings  in  the  name  of  the  a»- 
signer.    Brigham  v.  Clark,  20  Pick.  43. 

(2)  The  indorsee  of  a  promissory  note  given  in  Connecticut,  where  promissory  notes  are  not 
s^(Otiable,  may,  in  the  State  of  New  York,  maintain  an  action  in  his  own  name  against  the  maker; 
for  the  lex  loci  contractus  does  not  govern  as  to  the  mode  of  enforcing  the  contract  Lod^  w. 
Phelps,  1  Johns.  Cas.  189;  2  Caine*s  Cas.  in  error,  821. 

An  indorsee  of  a  note,  executed  in  Massachusetts,  may  sue  it  in  his  own  name  in  Conneotiout. 
GofF  V.  Billinghurst,  2  Root,  627;  See  Bowe  v.  Oloott,  ib.  868. 

But  where  the  holder  of  a  negotiable  note  derives  his  title  under  the  insolvent  laws  of  another 
state,  he  cannot  sustain  an  action  on  such  note  in  his  own  name.    Brush  v.  Curtis,  4  Conn.  312« 

An  assignment  of  a  promissory  note  not  negotiable,  does  not  pass  to  the  assignee  a  legal  right 
to  the  note;  but  merely  vests  in  him  an  equitable  interest,  which  the  Courts  of  law  will  protect; 
and  this  was  the  object  of  the  Connecticut  Statute  of  May,  1822.  Lyon  v.  Summers,  7  Gk>nn. 
899. 

A  note  not  negotiable  cannot,  .by  any  virtue  in  the  law  of  South  Carolina  of  1778,  authoriauag 
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BQch  assignee  may  proceed  ia  Ms  own  name,  declaring  upon  such  promise        <• 
ind  new  consideration  (jp)  (1).  PLiiirraw. 

There  are  many  instances,  in  which,  by  express  legislative  provision,  ?'J^^®^ 
the  assignee  of  a  chose  in  action  may  sue  in  his  own  name  to  enforce  the  ^i^^. 
recovery  of  the  demand.    The  operation  of  the  bankrupt  and  ii^solventp  g^^^^j^^' 
*acti£  to  this  effect  (9);  and  by  various  statutes  the  assignee  of  a  bail  bond  sor,  &o.  by 
(f),  replevin  bond  (5),  an  India  bond  (0>  or  a  judgment  by  confession  in  statute. 
Ireland  (u),  or  a  promissory  note  (v)  (2),  may  sue  in  his  own  name ;  and  [  *16  ] 
the*  avowant  may  join  with  a  party  making  cognizance  in  an  action  on  the 
replevin  bond  (a;).     The  remedy  upon  a  bastardy  bond,  or  other  security 
given  to  a  parish  or  district,  as  an  indemnity  against  the  expenses  to  be  in- 
curred by  reason  of  the  birth  or  support  of  a  bastard  child,  is  vested  "  in 
the  overseers  of  the  poor  for  the  time  being,"  and  in  their  names  only  can 
the  action  be  brought  (^).    And  a  voluntary  bond  conditioned  for  the  pay- 
ment of  a  weekly  sum  for  the  support  of  a  bastard  child,  though  not 
strictly  a  bastardy  bond,  may  yet  be  sued  upon  by  a  succeeding  overseer 

ip)  1  Sumd.  210,  n.  1.    ST.  B.  696.     4  But  not  the  aesignee  of  an  India  certificate,  Id 

B».  and  Crc&  626.  Yes.  44S. 

(9)  Pofi,  22,26.  (u)  S^aont.  82. 

(r)  4  Abo.  o.  16. 8.  20.  (v)  8  and  4  Ann.  0.  9,  s.  1. 

(t)  11  Cko.    2,  e.  19,  B.  28.    1  B.  and  P.  (x)  Ante,  9,  note  (g). 

ai,  B.  (a).  Mao.  and  SeL  180.  (y)  54  Geo.  8,  c.  170,  s.  8.    3  Mooie,  21. 

(0  61  Geo.  8,  e.  64.  B.  4.    see  18  East,  609.  8  Taunt  691,  S.  C. 


to  aae  in  their  own  name,  be  translbrred  verbally  or  by  delivery  merely.    Smith  v, 
LjoBS,  Harper,  884. 

(1)  In  BoggB  Y.  Ingraham,  8  Ball.  606,  2  Yeates,  487,  it  was  held,  that  the  assignee  of  a  stock 
eoBtraet  in  the  fbUowing  words,  **On  the  18th  of  April,  1792, 1  promise  to  receive  fhim  Joseph 
Bafgs,  or  order,  ten  thousand  dolUurs,  six  per  cent,  and  pay  him  for  the  same  at  the  rate  of  twen- 
tf  three  ahiHinip  and  seven  pence  three  fourths  per  pound."  could  maintain  an  action  in  his  own 
nne,  without  any  new  consideration  or  promise  made  to  the  assignee.  The  court  founded  their 
ipinioB  upon  Fenner  v.  Mears,  2  W.  BL  1269,  (2  Teates  492).  but  that  case  has  often  been 
doabtad,  both  in  England  and  in  this  ooitntry.  (1  East,  104,  482.  14  East,  587  n.  (a).  12  East, 
fi82.  6  Wend.  208,)  and  the  only  ground  upon  which  either  Fenner  v.  Meares,  or  Boggs  v.  In- 
gnham,  can  be  sustained  at  all  is,  that  the  determination  having  been  made  according  to  equity 
aad  good  eonsdenoe,  the  court  would  not,  upon  a  motion  for  a  new  trial,  disturb  the  verdict.  In 
Wiggin  V.  Pamrell,  4  N.  Hamp.  69,  it  was  held,  that  where  a  note  not  negotiable  was  assigned 
ty  the  payee  before  it  was  due,  and  after  it  became  due,  the  maker  orally  promised  to  pay  its 
cmients  to  the  assignee,  the  assignee  could  sustain  an  action  in  his  own  name  against  the  maker. 
Ihe  note  was  given  partly  for  money  borrowed  and  partly  for  the  acceptance  of  an  order.  In  that 
«■>  theooort  refer  to  Currier  v.  Hodgdon,  8  N.  Hamp.  82,  as  specifically  deciding  this  point.  In 
ttii  latter  case  the  note  was  for  **  thirty  dollars  worth  of  neat  stock."  See  also  Crocker  v,  Whit- 
Kv,  10  Mass.  816;  Mowry  v.  Todd,  12  Mass.  281;  Hall  v.  Marsten,  17  Mass.  576;  Van  Stab- 
hcnt  c  Pearee,  ib.  258;  Norris  v.  HuU,  18  Maine,  882;  Smith  v.  Berry,  18  Maine,  122;  Park- 
han*f.])ieket«on,  21  Pick.  807;  Gibson  v.  Cooke,  20  Pick.  18;  Allston  v.  Contee,  4  Harr.  S^ 
l^as.  361;  Owings  v.  0 wings,  1  Harr.  &  Gill.  484. 

^  It  has  been  held  in  the  foUowing  cases,  that  an  express  promise  by  the  debtor,  to  pay  the  as- 
signee, will  warrant  a  suit  in  the  assignee's  name  founded  on  the  assignment  and  promise.  Bur- 
pt  V.  CoIUos,  7  Harr.  ft  John.  218;  Bulklin  v.  Ward,  7  Vermont,  195;  Lang  v.  Fiske,  2  Fairf. 
aS;  Jcsael  v.  Willlamaburg  Ins.  Co.  8  HUl.  88.  In  Warren  v.  Wheeler,  Sup.  Jud.  Ct  Maine, 
Jise,  1S43,  at  Bangor,  6  Law  Bep.  268,  it  was  held  that  the  assignee  of  a  bond  may  sustain  as- 
■aBSfaii  upon  an  agreement  indorsed  thereon,  by  which  the  obligor  promises  performance  to  the 
Mwigiiw,  though  the  agreement  is  without  a  new  consideration,  and  is  not  under  seal.  See  Du- 
bois c.  Donbleday,  9  Wendell,  817. 

(2)  The  defendant  cannot  defeat  the  suit  by  showing  a  want  of  interest  in  the  nominal  plain- 
tt  Almrp  V.  Gaines,  10  John.  400.  Baymond  v.  Johnson,  10  ib.  488.  Where  three  adjoin- 
bg  towns  on  a  river  are  by  statute  authorized  to  regiUate  the  times  of  taking  fish,  and  also  to 
Mfi  the  ri^t  withhi  such  towns;  and  two  of  the  towns  having  sold  their  interest  to  the  third  ; 
ytd,  that  the  latter  mi^t  sue  an  action  to  recover  the  purchase  money,  she  having  transfhned 

in  the  fiahoy.    Watertown  v.  White,  18  Alass.  477. 


%^  OF  TEB  PABXDBB  90  ACSIOSS. 

I        (jy),  Theactsfortheencoiiragem«itandprotecti<mofPrieiidlySodeties,eii- 

'*^°'*"*"'  able  them  to  sue  in  the  names  of  their  "  treasurers  or  trustees  for  the  time 

int^^^-  being ;"  and  as  the  right  or  cause  of  action  is  vested  by  the  statutes  in  such 

Bignsd.      treasurers  or  trustees,  (for  the  use  and  benefit  of  the  soeiety),  they  must. 

necessarily  be  the  plaintm  (a). 

By  the  custom  of  merchants,  the  assignee  or  transferee  of  a  bill  of  ex- 
change or  check  on  a  banker,  may  sue  therein  in  his  own  name  (1). 

(«)  7  Bingh.  477.  (a)  10  G«o.  4,  o.  66,  8.  21. 


(1)  Where  a  banking  corporation  aocepts  a  oheck  of  a  tiiird  person  for  part  of  the  amount 
of  a  note  falling  due,  and  also  takes  a  new  note  for  the  balance,  at  the  same  time  deliverins 
np  the  old  note;  held^  that  in  case  the  check  is  dishonored,  an  action  would  lie  on  the  o3 
note  against  the  maker.  Olcott  v.  Bathbone,  5  Wend.  490.  So  when  a  creditor  receiw 
a  note  or  check  for  his  debt,  and  gives  a  rec^pt  in  fuU,  he  is  not  concliided  by  his  reoapt* 
ib.  1  Cowen,  290;  92Johns.  810.  Nothing  is  considered  as  an  actual  payment  which  is  not 
in  truth  such,  unless  there  be  an  express  agreement  that  something  short  of  a  payment 
shaU  be  taken  in  lieu  of  it  The  case  of  Kean  v.  Dufresne,  8  S.  &  B.  288,  was  thus. 
Dufresne  held  a  note  against  Kean  and  Foster,  who  were  partners.  Subsequent  to  the 
dissolution  of  the  partnership,  Kean  gave  his  own  note  for  one  of  the  firm.  Dofresne  got 
Kean's  note  discounted  and  appliet  the  avails  to  the  company's  note.  BM,  that  Duf^resne 
might  maintsdn  action  on  the  note  of  the  firm;  the  note  of  Kean  bdng  dirikonored.  In  that 
case,  however,  it  did  not  appear  that  the  old  note  had  been  given  up.  And  ChanoeUor 
Loughborough,  in  ex  parte  Blackley,  7  Veeey,  jun.  697,  seems  to  consider  that  an  important 
circumstance.  But  this  circumstance  is  not  decisive.  It  is  bat  matter  of  evidence  to  show 
the  nature  of  the  transaction  and  the  intention  of  the  parties.  Olcott  ▼.  Bathbone,  6.  Wend. 
4^.  See  Cbitty  Cent.  (6th  Am.  ed.)  767,  note  (1)  and  cases  cited.  In  Massaohosetts 
and  Maine  the  giving  of  a  negotiable  promissory  note  is  held  prima  ff^cie  evidence  of  paj- 
ment  of  a  simple  contract  debt  for  which  it  is  given,  ib.  Whitcomb  v.  Williams,  4  Ftck.  22S9 
CornwaU  v.  Gould,  4  ib.  444;  Wood  v.  BodweU,  12  Pick.  269,  270;  Des  Gadillas  t.  Harris,  8 
Greenl.  298,  NeweU  v.  Hu8sey»  18  Maine,  249. 

Where,  however,  the  action  was  sued  in  the  name  of  the  cathiery  and  there  was  no  evi- 
dence that  the  note  had  been  transferred  to  him,  or  that  the  suit  was  instituted  in  his  name 
by  the  direction  of  the  bank,  it  was  decided  J;hat  he  was  not  entitled  to  recover.  The  owner 
of  a  promissory  note  indorsed  in  blank  can  make  whom  he  pleases  the  holder  of  it  withoat 
divesting  himself  of  all  interest  in  it,  and  a  suit  may  be  sustained  in  the  name  of  such  hoi* 
der;  but  the  bare  using  of  a  person's  name  as  plaintiff  does  not^  make  him  a  holder  oar 
assignee.  The  cashier  had  the  custody,  but  the  bank  had  the  legal  possessbn.  Oloott  v. 
Bathbone,  6  Wendell,  490. 

The  holder  of  a  note  payable  to  bearer,  or  of  a  note  payable  to  order,  and  indorsed  by  the 
payee  to  him  or  in  blank,  may  sustain  a  count  for  money  had  and  received  by  proof  of  saoh 
note,  12  Johns.  90;, 4  Pick.  421;  but  if  a  plaintiff  cannot  recover  on  the  note  as  bearer  oar 
holder  for  the  want  of  tide  or  authority  to  sue  in  his  own  name»  he  cannot  recover  on  the 
common  counts.    Olcott  v.  Bathbone,  Wend.  490. 

A  note  was  made  payable  at  a  bank  fbr  the  purpose  of  bdng  discounted  to  pay  a  speoifio 
debt,  and  the  debtor  procures  a  person  to  sign  said  note  as  surety;  and  he  signs  **  A.  B.  surety  ;'* 
and  the  bank  not  discounting  the  note,  the  creditor  for  whose  benefit  the  note  was  made,  ma^y 
maintain  an  action  upon  such  in  the  name  of  the  bank-^the  latter  assenting  to  such  use  being 
made  of  the  note.  Utica  Bank  v.  Granson,  10  Wend*  814.  The  maker  of  the  note  thus  signing, 
by  operation  of  the  law  merchant,  engages  to  pay  the  note,  without  any  restriction  as  to  the  de- 
sign or  object  for  which  it  is  made.  Ib.  In  such  case,  the  holder  need  not  show  such  a  consider- 
ation as  is  required  where  the  note  is  wrongfully  put  in  circulation.  Where  the  object  of  tiie 
making  &il8,  and  it  is  sent  into  the  world  by  fraud,  the  holder  in  such  a  case  must  show  not  oafy 
a  valuable  consideration,  but  that  he  took  the  paper  in  the  usual  course  of  business.  8  Kent's 
Com.  84 ;  20  Johns.  687.  A  consideration  which  would  be  valid  between  him  and  the  person 
from  whom  he  received  it,  might  not  be  sufficient  in  such,  a  case  against  the  maker.  These  oases 
turn  upon  commercial  principles,  peculiar  to  negotiable  paper,  and  are  to  be  governed  by  the 
somewhat  analogous  doctrine  relating  to  the  liabiUty  of  sureties  and  guarantors  simply  as  sach 
Utica  Bank  v.  Granson,  10  Wend.  814. 

An  action  on  a  note,  payable  to  bearer,  or  indorsed  in  blank,  may  be  maintained  in  tbe 
name  of  any  person,  without  being  required  to  show  that  he  has  an  interest  in  it,  unless 
he  gains  the  possession  of  the  note  under  suspidous  dronmstanceB*  Ogilby  v.  Wallaooy 
2  Hall,  558.  Thus,  where  the  note  was  payaUe  to  order,  and  the  plaintiff  of  record 
was  a  fictitious  person  who  was  non-suited  at  the  trial;  the  note  being  the  property  of  a 
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An  exception  to  the  mle  that  a  debt  or  chose  in  action  cannot  be  as-  i*  kmjk- 
Rgned  at  law  arises  in  the  following  case  put  by  Buller,  J.,  in  Tatlock  v.  g  ^^^ 
Hams  (b)  ;  "  Suppose  A.  owes  B.  £100,  and  B.  owes  C.  £100,  and  the  hitofestai- 
ttree  meet,  and  it  is  agreed  between  them  that  A.  shall  pay  B.  the  £100,  sigatd. 
B.'s  debt  is  extinguished,  and  G.  may  recover  that  sum  against  A."    In 
flofih  OSes  an  express  agreement  between  all  the  parties  that  A.  should  be- 

(l}$T.B180.   iRMl  «.  JDoaglas,  Hen.        866.  S  Id.  996.   SeeChittyjan.  on  ContraotB, 
Ik289.  Seea]so8B.aad  C.  856.     4  Id.        X84. 


od  pirty  vhate  name  was  dsolosed.  The  oourt,  however,  direoted  the  nonsuit  to  be  set  aside, 
Alt  fhn  qneitions  of  fiust  In  respect  to  the  possession  and  prosecation  of  the  note,  might  be  sab- 
w$kd  to  a  jury.  PeaaeBsion  of  a  note,  transferable  by  deliyery  merely,  or  endorsed  in  blank,  is 
^M/tforproof  of  title.  Bayl^  o.  Taber,  6  Mass.  451;  Northampton  Bank  v.  Pepoon.  11  Mass. 
29B;  Pitta  V.  KeySer,  1  Stewart,  154;  Johnson  v.  English,  lb.  169;  Smyth  v.  Hawthorn,  8  Rawle 
U&]  Beaa  v.  Hewit,  5  Wendell,  257;  Jackson  v.  Heath,  1  Bayley,  855. 

A  pemn  to  whom  a  negotiable  note  indorsed  in  blank  was  deUyered  for  collection,  may  main- 
tm  a  action  on  it.    litUe  v.  O'Brien,  9  Mass.  428.    See  Pitts  v.  Eeyser,  1  Stewart,  154. 

W^cn  poaaession  of  a  promissory  note  has  been  obtuned  by  tend,  the  holder  cannot  bring  an 
MAm  on  it  against  «lher  of  the  parties  to  it    Talman  v,  Gibson,  1  Hall,  808. 

Ike  holder  of  a  promissory  note  negotiable  by  deliyery  may,  under  saspicions  circumstances, 
h  laqaiied  to  show  that  he  has  authority  fh>m  the  payee  to  receiye  the  contents.  Lee  v.  Ware,  1 
M.&C.818. 

Meniere  depoBitarr  of  a  note  payable  to  bearer,  cannot  sustain  an  action  on  it.  Sherwood  t. 
Boja.  14  Pick.  172.  * 

^  VIka  the  deftndant  was  the  payee  of  a  promissory  note,  and  indorsed  it  to  the  plaintiff,  who 
B^DiMd  it  to  a  bank:  the  note  being  protested,  the  defendant  paid  a  part,  and  promised  to  pay 
Aekbaoe;  bnt  not  paying,  he  was  sued  as  indorser  and  a  judgment  was  recovered  for  the  bal- 
■n^  Afterwards  the  defendant  paid  880  dollars,  and  they  held  the  note  which  had  not  been 
^jrpaid.  The  plaintiff  sued  the  defendant  as  indorser  in  the  usual  form  ;  and  also  for  money 
pud,  &&  It  was  decided  that  the  plaintiff  was  not  entitied  to  muntain  his  action  as  it  had  not 
bBBkMjpaid,  and  "was  the  property  of  the  bank;  but  that  he  might  recover  the  880  dollars  as 
aoMj  pud  for  the  defendant.    Butler  v.  Wright,  20  Johns.  867. 

^^Vere  a  note  was  indorsed  by  the  defendant  for  the  accommodation  of  the  makers,  who  before 
fttaote  was  negotiated  became  insolvent,  and  the  defendant  requested  them  not  to  part  with  the 
■tt,  lad  they  promised  not  to  negotiate  it.  Afterwards,  it  was  passed  to  the  plaintiff,  who  had 
Htiee  of  an  focts.  lii  an  action  on  the  note  against  the  indorser,  held,  that  the  plaintifib  were 
tttatitleil  to  maintain  their  action.    Skelding  v.  Warren,  15  Johns.  270. 

Aa  indoraee  of  a  poromissoiy  note,  which  is  made  payable  to  bearer,  may  maintain  an  action 
ipiBBt  the  hetrs*  &c.  of  the  maker,  though  the  note  was  indorsed  after  the  death  of  the  maker, 
via  the  act  1  &.  L.  816.    Parsons  v.  Parsons,  5  Gowen,  476. 

A.  vaa  the  holder  of  a  note  and  passed  it  to  B.  as  collateral  security  for  the  payment  of  a  debt 
^•totte  latter;  and  the  note  being  deposited  in  a  bank  for  collection,  the  latter  haying  neg- 
Mid  to  give  notioe  of  the  non-payment  to  the  indorsen,  held,  that  A.  might  maintain  an  action 
jpoat  tie  bank,  although  it  appeared  he  had  assigned  his  interest  in  the  note  to  third  persons. 
^I^^to^  was  the  party  injured,  and  he  is  entitied  to  the  remedy  which  the  law  affords. 
«*BBier  «.  Bank  of  Utica,  9  Wend.  46,  d. 

^Wraa  note  has  effisoted  the  substantial  purpose  for  which  it  was  designed  by  the  parties,  an 
*mnnifl<ktion  indorser  cannot  object  that  it  was  not  efieoted  in  the  precise  manner  contemplated 
^the  tiieof  its  creation.  Upon  that  principle,  the  cases  of  Powell  v.  Waters,  17  Johns.  176, 
uafiaikof  Chenango  v.  Hyde,  4  Cowen,  567,  and  the  Bank  of  Hutland  v.  Buck,  4  Wend.  66, 
VRdeddel  See  slso  2  Gall.  288;  Payson  v.  Coolidge,  2  Wheat.  66.  But  where  a  note  has 
^  Averted  from  Hs  original  destination,  and  fraudulently  put  in  circulation  by  the  maker  or 
*"tgait,the  holder  cannot  recover  upon  it  against  an  accommodation  indorser,  without  showing 
™W  leoeived  it  in  good  fiuth,  in  the  ordinary  course  of  trade,  and  paid  for  it  a  valuable  con- 
5^o«ian.  Woodhnll  v,  Hobnes,  10  Johns.  281;  Skelding  v.  Warren,  15  Johns.  276;  Brown  v. 
^»er,  6  Wend.  666;  Vallets  v.  Parker,  6  ib.  615.  In  Coddington  v.  Bay,  20  Johns.  637,  the  En- 
fiA  eaaea  upon  this  branch  of  the  law  are  very  ftilly  and  ably  reviewed.    In  that  case  Judge 


says,  ^  I  understand  by  the  usual  course  of  trade,  not  that  the  holder  shall  receive  the 
w  or  notes,  thus  obtained  as  securities  for  antecedent  debtSj  but  that  he  shall  take  them  in  his 
and  as  payment  of  a  debt  contracted  at  the  time."    Again,  **  all  the  cases  cited  have 
tiie  ground  that  the  notes  or  bills  were  taken  in  the  usual  course  of  trade,  and  for 
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OF  THE  PABTIE3  TO  ACnOITS. 


Beal  pro- 
perty. 


'- come  O.'s  debtor  instead  of  B.  must  be  proved  (c) ;  and  it  must  appear 

PL^nmrn.  ^j^^^  ^  ,g  ^^^^  ^^  g  ^^g  ascertained  and  fixed  (d). 

8.   When       The  common  law  confers  on  the  grantee  of  the  reversion  of  an  estate  an 

intemtas-  action  in  his  own  name  upon  such  implied  covenants,  or  covenants  in  lawy 

Sf!i  L^    ^^  ^^®  annexed  to,  and  which  run  with,  the  reversion  :  as  upon  the  redden- 

"""    duTrij  or  word  "demise,"  contained  in  the  lease  (e)  (1).    But  at  common 

law  none  but  parties  or  privies  to  express  covenants,  as  the  parties  or  their 

heirs  or  devisees  (/),  could  sue  thereon,  the  privity  of  contract  being  in 

such  case  wanting ;  and  the  grantee  of  the  reversion  being  therefore  consid- 

•  ered  as  a  mere  stranger  (§•).    This  defect  was  remedied  by  the  statute 

[  'IT  ]  82  Hen.  8,  c.  *34,  s.  1,  which  transfers  the  remedy  and  right  of  action  to 

the  grantee,  against  the  lessee  or  his  assigns :  although  the  grantee  be  not 

named  in  the  lease  (A).    The  Statute  extends  to  the  grantee  or  sarrea- 


(c)  4  6.  and  C.  168;  see  8  B.  and  C.  402. 

(d)  8  B.  and  G.  895. 

(e)  2  Lev.  206;  IB.  and  G.  410;  2  D.  and 
R.  670,  S.  C. 

(/)  As  to  action  by  heirs  and  devUees, 
post,  19  to  22. 

ig)  See  3  T.  R.  401 ;  Tlatt  on  Gov.  527, 
681 ;  Bac.  Ab.  Covenant,  E.  Debt,  C. ;  Com, 
Dig.  Covenant,  B.  8. 

{h)  T.  Raym.  80;  Piatt  on  Gov.  584. 
Where  there  is  a  farther  reversion,  the  sec- 
ond reversioner  may  also  sue  for  the  dimi- 


nution in  the  valne  of  his  interest  whicH  may 
arise  from  the  breach  of  covenant.  Scie  3  Ler. 
180,209;  4  Bar.  2141;  Piatt  on  Cot.  537. 
Each  reversioner  will  recover  damages  com* 
meosurate  with  his  particalar  interest;  Holt* 
Ni.  Pri.  Rep.  548;  1  Taunt.  194.  Bat  th« 
grantee  of  the  reversion  of  part  of  the  premi- 
ses cannot  maintain  ejectment  upon  a  condt 
tion  broken,  5  Co.  55  b;  2  B.  and  A.  109 ;  the 
reason  is,  that  a  condition  is  entire  and  indi- 
Yisible. 


a  present  consideration  paid.  Not  one  of  the  cases  is  like  the  present,  where  notes  or  bills  thos 
passed  were  received  in  security  of  an  antecedent  debt.'*  Judge  Wood  worth  says,  "  in  OTety 
case  it  appears  that  the  holder  gave  credit  to  the  paper,  received  it  in  the  way  of  business,  toA 
gave  money  or  property  in  exchange.*' — "Something  must  be  paid  in  money  or  property,  or 
some  subsisting  debt  satisfied,  or  some  new  responsibility  incurred,  in  consequence  of  the  transit 
of  the  paper."  Viele,  Senator,  says,  "  though  an  indemnity  for  prior  responsibilities  may  be  * 
sufficient  consideration  for  some  purposes,  and  between  parties,  &c.  yet  it  cannot  be  taken  as  suf* 
ficient  in  principle  to  bar  the  owner  of  his  title  by  a  fraudulent  transfer." 

(1)  The  doctrine  that  a  covenant  of  warranty  runs  with  the  land,  and  enures  to  the  benefit  oT 
the  assignee  of  the  covenantee,  who  may  bring  an  action  in  his  own  name  against  thd 
original  covenantor  for  the  breach  thereof,  is  not  questioned  or  denied.  The  only  doubt  upon 
this  point  was,  whether,  when  a  covenantee  conveys  with  warranty,  his  grantee,  upon  evictioii* 
could  sue  the  original  warrantor,  or  whether  his  remedy  was  confined  to  his  immediate  covezL&ii!t 
of  indemnity.  The  latter  opinion  was  expressed  in  Kane  o.  Sanger,  14  Johns.  89;  but  the  wbol« 
subject  was  fully  reviewed  and  considered  in  Withy  v.  Mumford,  5  Cowen,  187,  where  the  broad 
doctrine  that  the  assignee  may  maintain  an  action  against  the  original  covenantor,  whether  tbe 
immediate  conveyance  was  with  or  without  warranty,  was,  upon  a  consideration  and  a  revieiv  ot 


all  the  cases,  fully  established.  Coke  Litt.  884,  b.  885,  a.  4  Cruise's  Dig.  452,  3;  Cro.  Eliz.  508: 
Shep.  Touch.  198,  tit.  Warranty,  2  Mass.  460;  Booth  v.  Starr,  1  Conn.  244;  See  Suydam  v.  Jon^i 
10  Wend.  180.  Wyman  o.  Ballard,  12  Mass.  806.  King  v.  Kerr,  5  Haw.  156.  Clark  v.  Redman 
iBlackf.  881.  Williams  v.  Breeman,  2  Dev.  488.  De  Chaumont  v.  Forsyth,  2  PensylT.  507! 
Markland  v.  Crump,  1  Dev.  and  Bat.  94.  Griffin  v.  Fairbrother,  1  Fairf.  91.  M'Crady  v.  3ri&. 
bane,  1  N.  and  M.  104.  Tufts  v,  Adams,  8  Pick',  547.  Shelby  v,  Heame,  6  Terg.  612.  NorRia.ti  « 
Wells,  17  Wend.  148.  Thomas  v.  Van  Kapflf,  6  Gill  and  Johns.  872.  Clark  v.  Swift,  8  Metcalf* 
890.    Thompson  v.  Shattuok,  2  Metcalf,  615.  ' 

The  assignee  of  such  a  covenant  is  not  effected  by  any  equities  existing  between  the  original. 
parties;  thus,  were  premises  were  conveyed  subject  to  a  mortgage,  and  it  was  agreed  at  the  tim^ 
of  the  conveyance  that  the  grantee  should  assume  the. payment  of  the  mortgage,  and  pay  to  th,e 
grantor  only  the  difference  between  the  amount  thereof  and  the  sum  agreed  on  as  the  considersi^ 
tion  of  the  conveyance,  and  that  the  covenants  of  warranty  and  of  quiet  enjoyment  shoulil  not 
be  considered  to  extend  to  the  mortgage,  it  was  held,  that  such  agreement  could  not  be  set  up 
bar  to  an  action  brought  by  the  assignee  of  the  covenantee  who  was  evicted  under  the  mo:  ' 
Suydam  v,  Jones,  10  Wend.  180. 
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deroe  of  tbe  reversion  of  a  copyhold  tenement  (i) ;  and  to  the  grantee 

of  the  reversion  of  part  of  the  premises,  as  well  as  to  the  grantee  of  part 

of  the  estate  of  reversion  (A)    And  it  applies  to  the  grantee  of  a  reversion,  ?"|2^^ 

of  a  lease  for  life  as  well  as  for  years  (/)  ;  and  where  a  tenant  for  life  makes  u8igB«d. 

a  lease  in  porsaance  of  a  leasing  power  the  remainder-man  is  considered 

to  be  an  assignee  of  the  reversion  within  the  statute  (m).    But  it  does  not 

rdate  to  covenants  entered  into  in  a  conveyance  in  fee  or  gift  in  tail  (n)  ; 

aod  where  J.  B.  being  seised  in  fee  conveyed  to  the  defendant  and  T.  J. 

timr  heirs  and  assigns,  to  the  use  that  J.  B.  his  heirs  and  assigns,  mights 

have  and  take  to  his  nse  a  rent  certain,  to  be  issning  oat  of  the  premises, 

and  subject  to  the  said  rent  to  the  use  of  the  defendant,  his  heirs  and  as- 

sigos ;  and  the  defendant  covenanted  with  J.  B.  his  heirs  and  assigns,  to 

pay  to  him,  his  heirs  and  assigns,  the  said  rent,  and  to  build  a  house  to  se* 

core  it ;  and  J.  B.  demised  the  rent  to  the  plaintiff  for  a  long  term,  it  was 

lield  that  the  latter  could  not  sue  upon  the  covenants,,  for  they  were  per- 

sooal  to  J.  B.  and  the  rent  was  reserved  out  of  the  original  estate,  and 

there  was  neither  privity  of  contract  nor  privity  of  estate  (o).    In  general, 

in  order  to  enable  a  person  to  sue  as  an  assignee,  he  ought  to  come  in  of 

lie  sawie  estate,  as  that  in  respect  of  which  the  covenant  was  made,  and 

not  by  title  paramount  (^).    Ajid  if  a  person,  having  only  the  equitable  fee 

in  freehold  or  copyhold,  grant  a  lease  and  then  devise  the  equitable  fee  to 

iu,  and  A.,  after  the  death  of  the  testator,  acquire  the  legal  estate  from  the 

person  in  whom  it  was  vested  at  the  time  of  the  lease  and  devise,  and  then 

sen  and  convey  the  legal  estate  to  B.,  the  latter  could  not  sue  the  lessee 

er  his  assignees,  because  he  takes  not  any  legal  estate  from  the  lessor  (g). 

It  is  to  be  remembered  that  the  statute  has  no.effect  on  covenants  which 
are  colkUeral  to  and  do  not  run  with  the  land.    Upon  such  ^covenants  the  [  *18  ] 
giantee  of  the  reversion  cannot  maintain  an  action  in  his  own  name  (r). 

After  the  grant  of  the  reversion,  the  grantor  cannot  sue  for  breaches  of 
eovenant  sobeequently,  committed  by  the  lessee  or  his  assigns  («),  but  his 
remedy  for  prior  breaches  is  not  (like  the  remedy  by  distress)  destroyed  (t). 
And  as  a  chose  in  action  is  not  transferable  at  law,  the  remedy  for  breach- 
es of  covenant,  which  occurred  before  the  grant  of  the  reversion,  must 
oeeessarily  be  enforced  in  the  name  of  the  testator  (u)  (1).    And  rent  ao- 

B.  &  G.  417;  2  D.  &  R.  670,  a  C.  The 
assignee  of  a  mere  rerU^karge  is  not  within 
the  Btatate,  6  M.  &  Bel.  411.  A  oovenant 
to  insare  a  house  within  the  weekly  bills 
of  mortality  rons  with  the  land,  6  B.  & 
Aid.  1.  See  the  Judgment  of  the  Court  in 
that  case  as  to  what  ooTenants  run  with  the 
land,  1  B.  &  G.  410;  9  Id.  606;  1  Giomp.  & 
J.  106. 

(s)  8  LeT.  164;  8  T.  B.  894,  arg. 

it)  Skin.  867.  Gtoth  289.  12  Mod.  46.  2 
Show.  188. 

(tf)  Gro.  £lis.  868.  4  M.  &  9el.  66.  8 
Taunt.  227.  2  Moore,  114,  S.  G.  But  ftr 
so  much  of  the  breach  as  continues  after 
the  assignment  the  grantee  may  sue.  Mas* 
oal's  case.  Mo.  242.    1  Leon.  62,  S.  G. 


(0  Glover  «.  Cope,  8  Ler.  326;  Garth. 
»;  S  M.  &  SeL  886;  1  Sannd.  241;  note 
(a);  FbttonCoT.  687. 

(&)  2  B.  &  Aid.  106;  4  B.  &  C.  167»  168. 

(0  Co.  lit  816;  Piatt,  686. 

(a)  8M.fr  Set  882. 

(»)  Ca.  lot.  216;  Gro.  EUi.  868;  Piatt, 
685. 

(a)  6M.&8eL411. 

(p)  See  W^>b  tr.  Bnssel,  8  T.  B.  898;  Piatt 
«bGo?.841;  Ca  Lit  216. 

(f )  Sijiwnir  V.  Franco,  7  Law  Journal, 
Fttt2,  JL  B.,  page  18.  Whitton  v.  Peacock, 
aneial  cMe,  June  1882,  bx  C.  P.  argued  by 
Mr.  Oooli  Slid  Wightman.  Sherman,  At* 
iBRicy.    Author's  MS. 

(r)  6  Go.  17,  Spencer's  case;  Go.  Lit 
&6  b;  1  Sannd.  241  a.  note  9,  6th  ed.;  1 


-••»■ 


(1)  ^Greoilnr  v.  WOoooks,  2  Johns.  1.  Bickfbrd  v.  Page,  2  Mass.  466.  Marstoa  «. 
Hrtte,  2  Mass.  489.  Ghamnan  «.  HolmflSf  Halst  20,  dark  v.  Swift,  8  Metoalf,  890. 
^BriBoa  «.  Snidted,  7  Ha&t261.    Demansl  •.  Willifd,  8  Cow.  206.    Backus  v.  M'Coy, 
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x^  crued  due  before  a  conveyance  of  the  reversion,  will  not  pass  to  the  gran- 
"'^"'"""  tee,  but  is  at  law  as  well  as  in  equity  severed  from  the  inheritance  (.r). 
fntOTwT  ^^®  statute  32  Hen.  8,  refers  only  to  the  remedies  for  and  against  the 
MsSgned.  assignees  and  grantees  of  reversions.  The  common  law  gives  a  remedy 
by  action  upon  a  covenant  real  annexed  to  the  estate,  and  running  with  it, 
to  the  assignee  of  the  assignee  of  such  estate,  against  the  original  assignor, 
who  conveyed  his  whole  interest  in  the  property  (1).  As  if  a  party  grant 
an  estate  in  fee  with  a  covenant  for  further  assurance,  and  his  grantee 
grant  it  over  to  A.,  the  latter  may  maintain  covenant  against  the  original 
grantor,  on  the  ground  that  a  privity  of  estate  subsists  between  them  (y). 
So  the  assignee  of  the  original  grantee  may  sue  the  original  assignor  upon 
his  covenant  for  quiet  enjoyment ;  whether  the  interest  assigned  be  an  es^ 
tate  of  inheritance  or  a  chattel  real  only ;  and  whether  any  estate  remain 
in  the  covenantor  or  not  (;2:).  And  if  A.  demise  to  B.  rendering  rent,  and 
then  A.  assign  the  rent,  the  counterpart  of  the  lease,  and  the  benefit  of 
the  covenant  to  C.  for  the  remainder  of  the  term,  the  latter  may  maintain 
debt  for  the  rent  against  B  (a). 

Attorntnent  by  the  tenant  to  the  grantee  of  the  reversion  is  not  neces- 
sary in  any  of  these  cases  to  perfect  the  remedy  of  the  latter,  but  the  ten* 
ant  shall  not  be  prejudiced  by  any  payment  of  rent  to  the  grantor  before 
he  had  notice  of  the  grantee's  title  (6). 
f      In  the  case  of  a  lunatic,  the  action  upon  a  contract  made  with  him 
«  should  be  brought  in  his  name,  not  in  the  name  of  his  committee  (c). 

1'  ♦IQ  ]  *When  one  or  more  of  several  obligees,  covenantees,  partners  or  others 
thly.  having  a  joint  legal  interest  in  the  contract,  dies,  the  action  must  be 
^^•"®^  broaght  in  the  name  of  the  survivor  (2),  and  the  executor  or  adminis- 
obiigew,     trator  of  the  deceased  must  not  be  joined  (3)  nor  can  he  sue  separately 
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ted.               (x)    Flight  V,   Be^j,   Vice   ChanoeUor's  (c)  2  Sid.  124»  125.    Ejectment  mnst   bo 

Court,  13  May,  1835^  brought  in  the  name  of  the  lunatic,  for   his 

(y  Cro.  Car.  603.  ^  B.  &  Aid.  896.  committee  is  but  a  bailiff,  and  has  no    in- 

(z)  Id.    Cro  Eli2.  878.    Lewis  v.  Camp-  terest,  Adams,  £j.  2d  ed.  81,  cites  Hatteii» 

bell,  8  Tannt.  715.    8  Moore,  85,  8.  C;  af-  16.    Hob.  216.    2  Wils,  130. 

firmed  in  error,  3  B.  &  Aid.  892.    See  for-  But  the  committee  may,  by  order  of  tbe 

ther,  Piatt  on  Coy.  522,  et  subs.  Court   of    Chancery,    grant   leases,    see    43 

(a)  6  B.  8c  C.  512.  Geo.  8,  c.  75,  s.   14,  and  in  such  case    the 

(6)  4  &  5  Ann.  C.  16,  s.  9, 10.    16  East,  remedy  would  be  by  the  committee.    See  far- 

99.  ther  6  Geo.  4,  c.  74.    9  Geo.  4,  c.  78. 

8  Ham.  218;  Williams  v.  Wetherbee,  1  Aik.  233;  Sprague  v.  Baker,  17  Mass.  588;  Mitchell 
V.  Warner,  5  Conn.  497;  Stewart  v.  Brake,  4  Halst.  189;  Bartholomew  v.  Candee,  14  Pick. 
171;  Wheelock  v.  Thayer,  16  Pick.  68;  Hackel  v.  Storer,  8  Greenl.  228.  Pierce  v.  Johnson, 
4  Vermt.  255.  Biohardson  v.  Dorr,  5  Vermt.  21.  Bavis  v.  Lyman,  6  Conn.  249.  Clark  v. 
Swift,  3  Metcalf;  890.  Thayer  v.  Clemence,  22  Pick.  493.  Tapley  v.  Labeaume,  1  Mis.  552.  Innes 
v.  Agnew,  1  Ham.  386.  So  an  assignee  of  part  may  maintain  an  action  pro  ianto;  and  if  the 
assignee  has  warranted  the  title  or  covenanted  for  the  quiet  enjoyment  of  his  assignee,  he  may 
support  an  action  for  a  breach,  after  the  assignment,  of  covenants  of  Warranty  ana  quiet  enjoy- 
ment, contained  in  the  deed  to  himself.  Kane  v,  Sanger,  14  Johns.  89.  Bickfonl  v.  Page, 
2  Mass.  460.  See  as  to  the  authority  of  Kane  v.  Sanger,  and  Bickford  v.  Page,  the  case  of 
Withy  V,  Mumford,  5  Cow.  187;  and  Qarlock  v,  Closs,  5  Cow.  148.  Bemarest  v,  Willard»  8 
Cow.  206. 

(1 )  Withy  V.  Lumford,  5  Cow.  187.  Bemarest  v.  Willard,  8  ib.  206.  Ante,  16  b.  note.  Clarke 
V.  Swift,  8  Metcalf,  890. 

(2)  Vide  Bernard  v,  Wilcox,  2  Johns.  Cas.  874.  1  Bal.  250.  Penn.  v.  Butler,  4  ib.  S54. 
Nizon  V.  M'Carty,  2  ib.  65,  66,  note  5  S.  and  and  B.  86  ;  Bebee  o.  Miller,  Minor,  364.  Upon 
the  death  of  a  survivor  the  right  of  action  rests  in  his  personal  representatives  ;  and  a  joinder 
of  the  representatives  of  both  obligees  is  a  misjoinder,  ib. 

(8)    See  Smith  v,  Franklin,  1  Mass.  480.     Walker  t.  Biazwell,  1  Mass.  188.     Morrison 


IN  FORM  EX  CONTEAOTU. — ^PLAINTIPPB. 


19 


though  the  deceased  alone  might  be  entitled  to  the  beneficial  interest  in  the        i. 
contract ;  and  the  executor  must  resort  to  a  court  of  equity  to  obtain  J"*^^^** 
from  the  survivor  the  testator's  share  of  the  sum  recovered  (rf)  CI)  :  but  one  of  ser- 
if the  interest  of  the  covenantees  were  several,  the  executor  of  one  of^nlohiu 
them  may  sue,  though  the  other  be  living  (c).    In  an  action  at  the  suit  of  S^^ead?" 
a  sorviving  partner,  he  may  include  a  debt  due  to  him  in  his  own  separate 
right  (/).     In  the  case  of  a  deed  we  have  seen  that  it  is  necessary  to  de- 
dare  as  surviving  obligee,  <&c.  (g*);  and  in  other  actions  on  contracts,  it  is 
necessary  to  declare  as  surviving  partner,  noticing  the  deceased  and  his 
death  (A)  (2).     However,  in  the  case  of  a  bill  of  exchange  indorsed  in 
blank,  and  not  specially,  to  a  firm,  it  is  competent  to  the  surviving  mem- 
bers to  sue,  without  noticing  the  death  of  a  partner,  who  was  in  the  firm 
when  the  bill  was  received  (t). 

In  the  case  of  a  mere  personal  contract,  or  of  a  covenant  not  runnings  6thly.    in 
wiih  the  land,  if  it  were  made  only  with  one  person,  and  he  be  dead,  the  ^^^J^' 
action  for  the  breach  of  it  must  be  brought  in  the  name  of  his  executor  or  ad-  or  admin-' 
ministrator,  in  whom  the  legal  interest  in  such  contract  is  vested  (Ar)  (3).  wtraton. 
But  on  a  covenant  relating  to  the  realty,  as  for  good  title,  on  a  deed  of  ^®'"»  *®' 
conveyance,  an  executor  cannot  sue  even  for  a  breach  in  the  life-time  of 
his  testator,  without  showing  some  special  damage  to  \hQ  personal  estate  of 
ike  loiter,  but  the  action  must  be  brought  in  the  name  of  the  heir  or  devi- 
see (t)  (4).     But  the  executors  and  not  the  heir  of  a  purchaser  must  sue 
for  breach  of  contract  on  sale  of  an  estate  in  fee  simple,  and  the  consequent 


{i)  1  East,  497;  Salk.  444;  Ld.  Rajm. 
S40;  Com.  Dig:.  Merchants,  D.;  Vin.  Ab. 
PvtBCr,  D.; 2  M.  &.  S.  225. 

(c)  1  Sannd.  153,  n.  1;  Bnrr.  1197;  Cro. 
E&Z.729. 

(/)  8  T.  B.433;6  T.  R.  498;  6  T.  R. 
tt2;  4  B.  and  Aid.  874. 

U)  AnU,  15;  1  B.  and  P.  74. 

(&)  4  B.  and  Aid.  874;  2  Stark.  856;  2 
Sbnd.  121,  n.  1;  vidB  5  Esp.  Bep.  82;  2 
T.B.477;  Vin.  Ab.  Partners,  D.;  7  Moore, 

L-ii^ : 


588,584.    Seel  Crom.  M.  and  Bos.  900;  5 
Tyr.892;  8  Dowl.  495,  S.  C. 

(i)  7  Moore,  577.  As  to  the  effect  of  the 
death  of  one  of  the  plaintiSi  daring  the 
suit,  see  8  and  9  W.  8,  o.  11,  s.  7;  TLdd,  9th 
ed.  934. 

\k)  2  Hen.  Bla.  810;  8  T.  B.  803,  401; 
Com.  Dig.  Covenant,  1. 

(Z)  2  Lev.  26;  1  Vent  176,  S.  C;  1  M. 
and  Sel.  855;  1  Marsh.  107;  2  Taunt  418;  4 
M.  and  Sel.  53, 188. 


c  Worn,  Hardin,  480;  Bebee  v.  Miller,  Minor,  864;  Brown  ▼.  King,  1  Bibb.  462,  Clark  v.  Par. 
■h«  ib.  547.  8  Bibb.  261.  Murphy  o.  Branch  Bank,  5  Alabama,  421. 

(1)  5  8.  and  R.  86.  The  administrator  of  a  deceased  partner  cannot  maintain  an  action  for  a 
partBership  demand,  notwithstanding  an  adjustment  of  all  the  partnership  demands  between  him 
mad  the  snrrivor,  by  which  it  was  agreed  that  the  proceeds  of  such  demand  should  be  equally 
divided  between  them.    Peters  t.  Davis,  7  Mass.  257. 

<2)  Gkllison  9.  Little,  2  Porter,  89.  Where  a  writ  is  sued  out  in  the  name  of  two  partners, 
■ad  the  deelaration  is  filed  by  one,  as  survivor,  this  is  a  sufficient  showing  of  the  death  of  the 
•cfaer.  Baldwin  v.  Stebbins,  Minor,  180.  Where  the  declaration  is  in  the  name  of  one  as  snr- 
nving  partner,  it  necessarily  implies  the  death  of  the  other  partner,  although  not  averred.  Pat- 
tenon  V,  Chalmers,  7  B.  Monroe,  595. 

In  Tandenheavel  v.  Storrs,  8  Conn.  208,  it  was  held  that  the  survivor  of  several  persons  hay- 
inga  joist  interest  may  sue  in  an  action  on  simple  contract,  without  describing  himself  as  sur- 
vivor. In  such  case,  however,  the  cause  of  action  must  be  correctly  set  forth,  that  the  defendant 
Bay  know  what  he  is  called  to  answer.  See  Holmes  v.  D^Camp.  1  Johns.  84;  Moore  v.  Fen- 
viek,  Gilm.  214;  Pickens  v.  Oamett,  2  Bay's  S.C.  R.  548;  Mott  v.  Petrie,  15  Wend.  819. 

(3)  Cbrenants  for  land,  broken  in  the  covenantee's  life-time,  go  to  the  executor  :  where  broken 
ifter  his  death,  to  the  heir.  South  «.  Holly,  8  Monro,  94.  Kioe  v.  Spotswood,  6  Monro.  40; 
Gist  V.  Hodges*  8  Der.  200;  Abney  «.  Brownlee,  2  Bibb.  170;  Van  Rensselaer  v.   PhUner,  2 

JdinaCaa.  17.  .  .       ^ 

(4)  See  Paul  «.  ITntman^  8  Watti  and  Serg.  407.    And  the  hris  or  deviae^s  may  brmg  tha 

MCim  jointl/.  ib. 
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« I088  of  interest  and  expense  (m).    For  tbe  breach  of  the  implied  prom- 

^^^g^^  ise  of  an  attorney  to  investigate  the  title  to  a  freehold  estate,  the  execu- 
ftort,  bdn,  tor  of  the  purchaser  cannot  sue,  withoat  stating  that  the  testator  snstaiDed 
fc«'  .some  actual  damage  (n);  and  an  executor  cannot  sue  for  the  breach  of  a 
promise  which  impliedly  occasions  only  a  personal  suffering  to  the  testa- 
[  *20  ]  tor,  •and  is  not  shown  to  have  occasioned  a  special  damage  to  his  estate ; 
as  a  breach  of  promise  of  marriage  (o)  (1).  And  the  3  &  4  W.  4,  c. 
42,  sect.  2,  which  only  enables  an  executor  or  administrator  to  sue  for  a 
tort  affecting  the  personal  or  real  estate  of  the  deceased,  does  not  appear 
to  alter  the  law  in  that  respect.  Where  a  personal  contract  was  made 
jointly  with  several  persons,  then  during  the  life  of  the  survivor  of  them 
the  action  must  be  brought  in  his  name  (/>),  and  upon  his  death  his  executor 
or  administrator  alone  can  sue,  and  the  personal  representatives  of  tbe 
partner  who  first  died  cannot  be  joined  (^)  (2).  If  there  be  several  exe- 
cutors or  administrators  they  ought  all  to  join,  though  some  be  under  the 
age  of  seventeen  years,  or  have  not  proved  the  will  (r);  for  the  grant  of  a 
probate  to  one  enures  to  the  benefit  of  all  (5).  And  it  seems,  that  even 
the  refasal  of  one  of  the  executors  before  the  ordinary  to  accept  the  trusty 
does  not  render  it  necessary  to  join  him  as  plaintiff  (^).  But  his  formal 
disclaimer  and  renunciation  in  the  Ecclesiastical  Court  on  citation^  would 
probably  entitle  the  other  executors  to  sue  without  him  (u)  (3). 

If,  however,  only  one  of  several  executors  or  administrators  bring  an 
action  either  of  debt  or  assumpsit,  or  in  tort,  it  is  settled  that  the  defend- 
ant can  only  take  advantage  of  the  nonjoinder  of  the  executor  or  co-ad- 
ministrator, by  pleading  in  abatement,  after  oyer  of  the  probate  or  letters 
of  administration,  that  the  other  executor  or  administrator  therein  mentiou- 
ed  is  alive  and  not  joined  in  the  action  (a;)  (4.)    This,  it  is  observable,  is  a 


(m)  4  U .  and  Soott,  417.  10  Bing.  51.  S.  C. 

(n)  4  Moore,  682.  2  B.  and  B.  102,  S.  C. 
Sed  ^tkere,  whether  damage,  viz,  deteriora- 
tion in  Talne  of  saleable  interest,  woold  not 
be  inferred. 

(0)  2  M.  and  Sel.  408. 

(p)  jSnte,  10. 

(q)  Id. 

(r)  Bro.  Ezeentors,  88.  TelT.  180.  1  8aUc. 
8.  1  Sannd.  291  h.  n.  4.  4  T.  B.  665.  2  Bing. 
178.  Lakingv.  Waison,  2  Dowl.  688.  4  T^. 
889,  a  G.  2  Ton.  and  Jer.  75.  Effect  of  the 
rale  in  equity,  id.  In  Dayies  v.  Williams,  1 
Simons*  Bep.  5,  it  was  said  that  the  rale  at 
law  as  wen  as  in  eqoity  was,  If  only  one  ex- 


ecutor has  proved  he  may  sue  alone;  thoa^ 
the  others  have  not  renoonoed. 

(s)  Per  Bayley,  J.,  8  B.  and  Aid.  368. 

(0  9  Bep.  87  a.    1  Sannd.  291  h.   n.  4.  2 
Ton.  and  Jer.  75. 

(tt)  4  T.  B.  665,  per  BuUer,  J.  See  2  Ton. 
and  Jer.  77.  See  as  to  trustees,  ante,  11.  If 
a  debtor  make  his  creditor  and  another  his 
executors,  and  the  creditor  neither  proTe  the 
will  nor  act  as  executor,  he  may  sue  the  other 
for  tbe  debt,  although  he  has  not  xenoonoed* 
8T.  B.  667. 

(x)  1  Saund.  291  i.  k.    MUtr  in  the 
of  assignees  of  a  bankrupt,  jn»(,  20, 21. 


.A^ 


(1)  Lattimore  v.  Simons,  18  S.  and  B.  188. 

(2)  Ante  19,  note. 
(8)  Bodlle  o.  Hulise,  5  Wend.  818.    The  proper  practice,  where  one  renounces,  is  to  , 

oute  in  the  name  of  all  the  executors  named  in  the  wUl,  if  living,  and  on  summons  to  those  ^rho 
will  not  join,  there  will  be  a  judgment  of  severance;  and  then  t£  oUiers  may  proceed  and  reoo-rer 
in  their  own  names.    lb. 

(4)  Packer  v.  Wilson,  15  Wend.  848.  Gordon  v.  Goodwin,  2  NoU  &  M'O.  70.  Bodle 
V'  Hulse,  6  Wendell,  818.  Trustees  constitute  in  law  but  one  person  and  must  neoesaa- 
lily  join  fai  the  bringing  of  an  action.  Brinkerhoff  o.  Wemple,  1  Wendell,  470.  Ii^ 
Pennsylvania,  it  is  provided  by  the  7th  section  of  the  act  of  28th  March,  1818,  (Poixl. 
Dig.  27)  '*  that  no  suit,  &<s.  by  executors,  administrators,  trustees,  or  assignees,  shall 
abate,  or  the  judgment  be  reversed  or  set  aside,  for  or  by  reason  of  all  or  any  of  sooli 
executors,  admiiustrators,  trustees,  or  assignees,  being  dead,  either  at  the  time  of  the  suit 
brought,  or  during  the  pendency  thereof,  or  by  reason  of  all  or  any  of  them  bdng  sta- 
peiseded   or  removed;  or  the  letters  testamentary,  or  of    administration  being  repealed    or 
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iiaterial  distinction  between  the  effect  of  the  nonjoinder  of  a  party  when       x. 

he  stes  in  OKftrt  drait^  and  when  in  his  own  right ;  in  the  latter  case  we  "•^'»^"w- 

live  seenthat  the  omission  wonld  be  a  ground  of  nonsuit  (y).    An  execu-  ^rf^S* 

(or  may  sae  as  such  upon  a  contract  made  with  him  in  that  character,  &o.'       ' 

18  (or  goods  sold  by  him  as  executor,  or  for  money  lent  as  such,  and  in 

other  cases  when  the  sum  to  be  recovered  would  be  assets  (j?)  ;  and  in 

these  cases  the  cause  of  action  should  be  stated  to  have  accrued,  and 

the  promise  to  have  been  made  to  them  ^^as  executors"  (a).    And  a 

part^  may  sue  as  executors  for  money  had  and  recefved  to  his  use  in 

that  character,  although  he  was  guilty  of  a  devastavit^  in  paying  the 

■oaqr  used  for  to  the  defendant  (6).    But  executors  who  contract  for  the 

ttle  (^  the  testator's  *effect8,or  make  any  other  agreement  in  their  rep-  [  *10  ] 

nsentative  character,  are  not  bound  to  declare  in  that  capacity,  but  may 

ne  in  (heir  individual  right ;  and  in  such  case  it  is  sufficient  to  join  as 

|ibiinti&  such  only  of  the  executors  as  interfered,  and  were  actual  parties 

to  the  contract  vrith  the  defendant  (c).    An  executor  cannot  sue  as  such 

ipon  a  penal  statute  (d).    In  the  case  of  an  aggregate  corporation  the  sue- 

ce8B(»rs  may  sue  on  a  contract  with,  or  cause  of  action  vested  in  their 

predecessors  (e}. 

Before  the  3  A  4  W.  4,  c.  42,  sect.  31,  executors  and  administrators 
ik  sued  at  law  unsuccessfully  for  the  breach  of  a  supposed  contract  with 
fte  deceased,  were  not  liable  to  pay  costs,  de  bonis  propriis  which  immu- 
aity  acooraged  many  indiscreet  and  hasty  actions ;  but  now  executors  and 
tthanistrators  are  as  much  liable  to  pay  costs  as  other  unsuccessful  plain- 
tifi,  unless  the  judge  who  tries  the  cause  certifies  so  as  to  protect  them 
from  costs.  So  that  now  a  personal  representative  must  fully  inquire 
into  the  snstainability  of  an  action  before  it  is  commenced  (/). 

The  right  of  the  grantee  of  a  reversion  to  sue  upon  a  covenant  relaiing 
^oKdrwmdng  unih  the  estate,  has  been  already  noticed  (g*).  In  the  case 
of  flie  death  of  the  covenantee  seised  in  fee,  the  executor  may  sue  at 
tamm  law  upon  such  covenants,  though  they  affected  the  realty,  as  were 
Mkea  in  the  testator^ s  life-time  and  actually  diminished  his  personal  es- 

(?)  Jhk^  18.  Dig.  Administration,  B.  15  ;  2  Hen.  Bla.  811. 
(2)  6  East,  405;  8  B.  &  Aid.  860;  2  Chit  (e)   Com.  Dig.  Biens,  C;  Bac.  Ab.  Cor- 

«9-<2S;6I!Mint.458.  porations,  £.  4;  2  Bla.  Com.  430;  8  Burr. 

Wa.  1886. 

(i)2B.&C.  149.  (/)  2  DoirL  Bep.  807;  3  DowL  465;  1 

(0  2Kiig.  177;  9  Moore,  840,  S.  C;  see  Gale,  57. 

W  Otttii.   861  ;   Cxo  Elis.   766 ;   Com. 

|"""M;  bat  the  satne  maj  be  proeeeded  in  to  final  judgment,  bj  their  legal  repreeen- 
««,  i^QB  mating  tiie  proper  saggeetione  upon  the  reooM  which  the  case  may  reqaire ; 
*  *in  any  suit  or  aotioQ  abate,  or  the  Jadgment  thereon  be  reversed  or  set  aside,  by 
ywa  te  BMoe  on  the  record  any  one  of  the  party  or  parties;  bat  bat  in  saoh  case,  the 
****  «f  ttie  parties  so  emitted  may,  upon  application  to  the  court,  be  added  to  the  re- 
**}  tt4  Hbtb  caose  ahaU  thmapon  be  proceeded  in  to  trial  and  final  jadgment,  with  the  same 
m,  at  if  such  name  had  been  originaUy  inserted  in  the  record."  The  constmction  given  to 
y  Mgfion  confines  the  sabstitation  of  parties  to  the  cases  of  suits  by  executors,  administrators, 
■Maei,  cr  asrignees;  said  therefore,  where  goods  were  sold  to  a  defendant  by  a  hoose  in  England, 
gy  mder  the  naane  of  Thomas  Wilson,  but  consisting  of  Thomas  Wilson,  W.  Bowlett,  and  G. 
w,  and  an  aotioii  was  brought  in  the  name  of  Wilson  alone,  to  recover  the  prioe,  the  court 
"OHd  SB  ^mUoation  to  add  the  namM  of  Bowlett  and  Shaw  upon  the  record.  Wilson  v.  Wal- 
H88«g.£B«wk»68. 
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OF  THE   PASTIES   TO  ACTIONB. 


X.       tate  (A).    Bat  it  is  only  by  virtue  of  the  statute  32  Hon.  8,  c.  32  (1),  that 
FL^ixTiFFs  an  executor  can  sue  for  arrears  of  rent  which  accrued  to  his  testator,  who 
6.  ^^^.^'^  was  seised  in  fee  or  for  life  (t).     With  regard  to  such  breaches  of  real 
&c'  ^^  *  covenants  as  occurred  in  the  life-time  of  the  ancestor,  but  occasioned  him  no 
actual  damage,  or  after  his  death,  the  action  should  be  brought  in  the  name 
of  his  heir^  or  his  devisee^  who,  in  this  respect,  is  invested  with  the  same 
rights  as  would  have  devolved  on  the  heir  (A:)  (2).    The  heir  or  devisee 
need  not  be  expressly  named  in  the  covenant  in  order  to  entitle  him  to  sue: 
the  slightest  indfcation  of  an  intention  that  the  covenant  should  not  deter- 
mine with  the  death  of  the  testator  would  leave  the  remedy  to  the  •repre- 
sentative of  his  realty  (m).    The  executor  of  a  termor  (although  he  has 
demised  for  a  longer  term  than  his  own)  may  support  an  action  on  the  cove- 
naut  for  the  stipulated  rent,  due  since  the  death  of  his  testator,  on  the 
privity  of  contract^  though  not  on  any  supposed  privity  of  estate  (n). 

If  an  executrix  or  administratrix  marry,  she  and  her  husband  should 
join  for  the  breach  of  any  personal  contract  made  with  the  deceased  (p) ; 
but  if  she  sue  alone,  the  defendant  cannot  avail  himself  of  the  nonjoinder 
except  by  plea  in  abatement  (ji)  ;  and  when  a  bond  or  other  contract  is 
made  to  husband  and  wife  as  executrix,  he  may  sue  alone  (jq). 
Cthly.    In      When  an  executor  dies  after  he  has  proved  the  will,  his  executor,  or  the 
bankru^  x-  cxccutor  of  such  cxccutor  is  the  party  to  sue  on  the  contract  made  with 
cy.         '  the  original  testator,  provided  the  money  to  be  recovered  would  be  the  as- 
sets of  the  representative  of  the  original  testator  himself ;  and  the  same 
rule  applies  in  the  case  of  the  death  of  an  administrator  of  the  intestate  (r). 


(/i)  Ani^y  19.  Except  in  the  case  of  joint- 
tenancy  of  the  testator  with  a  person  who  sar- 
vives.  Bac.  Ab.  Debt,  C.  Heir,  E.;  Vin.  Ab. 
Covenant,  K.  2,  pi.  5;  ante,  19. 

(t)  The  11  Geo.  2,  c.  19,  s.  15,  gives  an  exe- 
cutor of  a  tenant  for  life  the  right  to  sae  for 
a  proportion  of  the  rent  to  the  death  of  the 
testator,  where  he  dies  before  the  rent  was 
actually  due,  unless  the  tenant  held  under  a 
lease  granted  pursuant  to  a  leasing  power,  in 
which  case  the  whole  rent  goes  to  the  remain- 
der-man,  1  Chit  Col.  Stat  673,  note  (t);  £x 
parte  Smyth,  1  Swanst  887;  8  Yes.  811;  2 
Yes.  &  B.  834.    1  P.  Wms.  177. 

(/c)  1  M.  &  Sel.  865.  4  Id,  58.  5  Taunt 
418.  4  M.  &  Sel.  188,  S.  C.  1  B.  C.  410.  see 
12  East,  464.    Piatt  on  C.  518,  519. 

(m)  2  Lev.  92.    2  Saund.  867  a,  87K    Piatt 


on  Coy.  517,  518.  It  is  well  observed  by  Mr. 
Piatt,  that  perhaps  the  best  way  of  putting  it 
is,  that  the  covenant  will  in  aU  these  coses 
run  with  the  land  in  favor  of  the  heir,  unless 
an  evident  intention  be  manifested  to  confine 
it  to  the  covenantee.  As  to  warranty,  see  Co. 
Lit  384  b. 

(n)  Baker  y.  Gosling,  1  Bing.  N.  C.  19. 
284.  2  Chitty*s  Rep.  461.  2  Chit  PL  565  a. 
5th  ed. 

(o)  Com.  Dig.  Baron  and  Feme,  Y. 

{j>)  8  T.  R.  681.    1  Saund.  291  g. 

iq)  4  T.  R  616.    1  Salk.  117. 

(r)  See  Toller,  1st  edit  41,  26.  What  are 
such  assets,  and  when  representatives  of  first 
representative  should  sue.  1  Yem.473;  Yelv. 
88.    Cro.  Jac.  4.    Mo:>r,  680,  S.  C. 


(1)  In  force  in  Pennsylvania,  except  the  2d  section.  Robert's  Big.  254.  8  Binn.  260.  By  laws 
of  New  York,  sess.  86.  c.  68.  s.  18.  1  R.  L.  439,  executors  or  administrators  are  authorized  to 
sue  an  action  of  debt,  or  to  distrain ,  for  arrearages  of  rent  in  the  life-time  of  their  testator  or 
intestate.  (1  R.  S.  747.)  Independent  of  these  provisions,  an  executor  or  administrator  may 
have  an  action  of  covenant,  on  an  express  covenant  in  the  lease,  for  the  payment  of  rent  in 
arrear  at  the  death  of  the  testator  or  intestate.  Yan  Rensselaer  v.  Platner,  2  J.  Cas.  17.  As  to' 
the  general  rule  that  the  personal  representative  only  shall  have  an  action  on  a  covenant  broken 
in  the  life- time  of  his  testator  or  intestate,  see  Com*  Rig,  AdaiinUtraiion  (B.  18),  CovtnanU 
(B.  1).    Hamilton  v.  Willson,  4  Johns,  72. 

(2)  12  S.  8c  R.  189.  But  in  Pennsylvania  an  action  for  non-performance  of  an  agreement 
under  seal  for  the  conveyance  of  land,  is  to  be  brought  by  the  persoiuJ  representative  of  the  cove- 
nantor, and  not  by  his  heir.    Watson  t.  Blaine,  12  S.  &  R.  181. 
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X. 


ff  the  money  to  be  recoTered  would  be  assets  of  the  original  testator,  then  "•^°''^™« 
incase  of  the  death  of  his  first  representative,  administration  de  bonis  non  6-  "^^^^ 
BQSt  be  obtained,  and  the  defendant  sued  accordingly ;  and,  therefore,  '"P^^* 
where  A.  died  intestate,  and  B.  took  oat  administration,  and  died  before 
the  effects  were  fully  administered,  and  C.  took  out  administration  de  bonis 
w>n  and  sued  D.  as  acceptor  of  the  bill  of  exchange  indorsed  to  the  ad- 
mifiistratrix  in  payment  of  a  debt  doe  to  the  intestate ;  it  was  held  that  the 
acdon  was  well  brought  by  the  administrator  de  bonis  non  (5).     And  if  a 
promise  be  made  to  the  personal  representative  of  an  intestate,  the  admin- 
Ktrator  de  bonis  non  may  sue  on  it  in  his  character  of  administrator,  and 
Bay  join  such  a  cause  of  action  with  counts  upon  promises  made  to  the  in- 
testate (/).    Where  an  infant  is  sole  executor,  probate  is  not  to  be  grant- 
ed to  him  till  he  attain  the  age  of  twenty-one  years,  and  in  the  interim  ad- 
ninistration  with  the  will  annexed  is  to  be  granted  to  another  person  (u). 

h  the  case  of  bankruptcy  the  legal  rights  of  the  bankrupt  arising  from 
ooDtracts  made  with  him,  and  in  the  performance  whereof  the  bankrupt  is 
benefically  interested,  are,  by  the  express  provisions  of  the  Bankrupt  Act, 
traosferred  to  and  vested  in  his  assignees  (1),  which  enacts,  that  the  com- 
Eussiooers  shall  assign  all  debts  due  or  to  be  due  to  the  bankrupt,  *and  sach  [  *23  1 
AsagDment  shall  vest  the  property,  right  and  interest  in  such  debts  in  such 
assignees  as  fully  as  if  the  assurance  whereby  they  are  secured  had  been 
isade  to  such  assignees ;  and  after  such  assignment,  neither  the  bankrupt, 
Borany  person  claiming  through  or  under  him,  shall  have  power  to  recover 
the  same,  nor  to  make  any  release  or  discharge  thereof,  neither  shall  the 
Boe  be  attached  as  the  debt  of  a  bankrupt  by  any  person,  according  to 
the  cnstom  of  the  city  of  London  or  otherwise,  but  such  assignees  shall 
hsre  like  remedy  to  recover  the  same,  in  their  own  names,  as  the  bankrupt 
liioiself  might  have  had  if  he  had  not  been  adjudged  bankrupt  Qv).  There 
^  cases,  however,  in  which  the  bankrupt  may  sue  as  trustee  for  his  cred- 
itors (w). 

.  ^  fig^t  of  action  is  vested  in  all  the  assignees  jointly,  and  the  non- 
joiader  of  one  of  them  as  a  plaintiff  in  an  action  was  considered  a  ground 
^  noQsnit  (x).  But  in  the  case  deciding  that  point,  the  contract  declared 
<*i^  exclusively  made  with  the  assignees,  and  therefore  they  did  not  al- 
%ther  sue  in  autre  droit;  and,  in  general,  when  assignees  sue  on  a  con- 


„<»)  2D.&R. 271.    1  B.  &  C.  160,  S.  C.  1 
B-kB.410.  ToUer,84. 

(0  7TK182. 
,  W  28G«u8,c.  87.  geeToner,367.  Wood's 
»t-H.   SBorr.  1802. 

(v)  6  6ea4,  c  16,  s.  63.  The  consent  of 
■*  cnditon  to  the  assignees  suing  at  law  is 
^  neoenary,  vide  sect.  88.  2  T.  &  J.  476. 
M  to  ligbt  of  assignees  to  sne  for  unliqaidated 
*»i8B,  see  2  Bar.  &  Adol.  727.    9  Bing.  38. 


and  for  injnry  to  bankrupt's  personal,  8  Bing. 
868. 

(to)  1  Bar.  &.  Adol.  459. 
(x)  Slengrove  t.  Hunt,  2  Stark.  B.  424.  1 
Chit.  R.  71;  but  the  contract  declared  on  was 
made  exclasively  with  the  cusignee,  and  there- 
fore they  did  not  sue  merely  in  a  representative 
character,  see  observations  in  Alivon  v.  Fumi- 
val,  1  Cr.  M.  &  R.  285,  296. 


(1)  In  tiie  case  of  assignees  appomted  under  the  bankrupt  law  of  a  foreign  country,  the  suit 
lot  be  in  the  name  of  the  bankrupt,  and  not  of  the  foreign  assignees.  Bird  v.  Caritat,  2  Johns. 
^  80  the  assignees  under  the  insolyent  law  of  another  state  must,  in  the  state  of  New  Yorki 
IM  01  the  name  of  the  insolvent    Raymond  v.  Johnson,  11  Johns.  48. 
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t- tract  with  the  bankrupt,  there  seems  no  reason  why,  if  two  oat  of  three  be 

"'^"^""  plaintiffs,  the  defendant  should  not  be  required  (if  he  will  set  up  the  obh 
^'  ^^'    jection)  to  plead  the  nonjoinder  of  the  third  in  abatement  (y). 
^^  ^'  Where  an  action  has  been  commenced  by  the  bankrupt  before  the  bank- 

ruptcy, the  defendant  may  defeat  the  action  by  specially  pleading  the 
bankruptcy  and  assignment,  and  the  assignees  will  be  compelled  to  pro- 
ceed de  novo  in  their  own  names  (z). 

Where  one  of  several  assignees  has  been  removed  by  order  of  the  ehaA- 
cellor,  such  order,  unless  it  has  been  followed  up  by  a  re-assignment  or  re- 
lease from  the  removed  assignees  to  the  remaining  assignee,  or  by  a  aev 
assignment  by  the  Commissioners,  does  not  operate  to  divest  the  legal  ia« 
terest  of  the  removed  assignee,  and  he  is  therefore  still  a  necessary  partgr 
to  an  action  (a)  (1).  When  a  fresh  assignment  to  new  assignees  has  beea 
ordered,  it  is  enacted  by  the  6  Geo.  4,  (6)  that  the  debts  and  personal  ea* 
tate  of  the  bankrupt  shall  be  thereby  vested  in  the  new  assignees,  and  that 
[  *24  ]  it  shall  be  lawful  for  them  to  sue  for  the  *same,  and  to  discharge  any  actioa 
or  suit  and  release  debts  as  effectually  as  the  former  assignees  might  ha^a 
done,  and  that  the  new  conveyance  shall  be  valid  without  any  conveyance 
from  any  former  assignee.  A  new  assignee  may  sue  upon  a  judgment  reco* 
vered  by  a  former  assignee  where  such  judgment  was  recovered,  as  weU 
for  damages  sustained  by  reason  of  injuries  committed  by  the  defendaqt 
against  the  bankrupt  before  his  bankruptcy,  as  against  the  assignee  as  suck] 
after  the  bankruptcy  (c).  By  the  67th  sect,  of  the  6  Geo.  4,  it  is  provi^ 
ed  that  ^^  whenever  an  assignee  shall  die,  or  a  new  assignee  or  assignee 
shall  be  chosen,  no  action  at  law  or  suit  in  equity  shall  be  thereby  abated  $ 
but  the  Court  in  which  any  action  or  suit  is  depending  may,  upon  the  sug- 
gestion of  such  death  or  removal  and  new  choice,  allow  the  name  of  the 
surviving  or  new  assignee  to  be  substituted  in  the  place  of  the  former,  and: 
such  action  or  suit  shall  be  prosecuted  in  the  name  or  names  of  the  said 
surviving  or  new  assignee  or  assignees,  in  the  same  manner  as  if  he  d^ 
they  had  originally  commenced  the  same."  And  under  the  6  G.  4,  c.  16, 
8.  67,  it  has  been  decided,  that  a  second  assignee,  who  continues  by  sng^ 
gestion  on  the  record,  a  suit  commenced  by  his  predecessor,  may  recover 
fi  penalty  as  well  as  his  assignee  (^O- 

Before  assignees  have  been  appointed,  the  provisional  assignee  (e)  majT 
sue ;  and  when  assumpsit  was  brought  in  the  name  of  the  provisional  assi^* 
nee,  it  was  held,  that  the  fact  of  the  bankrupt's  estate  having  been  assigned 
by  the  provisional  assignee  to  the  new  assignees,  between  the  time  of  issor 

{y)  qwtrt  if  it  oaght  not  to  be  pleaded  in  ooenn  after  judgment,  the  action  doea  not 

abatement,  as  in  case  of  nonjoinder  of  a  co-  abate,  and  the  assignees  may  proceed  therewitlt 

ezeoator   see  argument  and  judgment  in  Aliy-  to  execu^n,  &o.     See  Xidd,  9di  edit  1115« 

on  y.  Fumival,  1  Gr.  M.  &  Ros.  290,  296.  1116. 

(a)  16  East,  622.    4  B.  &  C.  920.    That  (a)  6  East  407.  6  Moor«  599.  1  Chit  Rep. 

this  defence,  if  it  arise  after  the  commence-  71. 

ment  of  the  action,  must  be  specially  pleaded,  (6)  Section  66. 

and  cannot  be  given  in  eyidenoe  under  the  gen-  (c)  10  East,  61. 

eral  issue,  see  4  B.  &  Aid.  846.    4  B.  &  C.  {d)  Bates  y.  Sturgess,  7  Bingh.  586. 

890.   Where  the  bankruptcy  of  the  plaintiff  (c)  6  Geo.  4,  c.  16,  s.  47. 


(1)  Vide  Van  Valkenbnrg  y.  ELmeadoxf,  18  J^ohiu.  814, 
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ing  the  latitat  and  the  delivery  of  the  declaration,  was  no  ground  of  nonsuit       i. 
upon  a  plea  of  non-assumpsit  (/) .  FLAnranM 

When  one  of  several  partners  becomes  bankrupt,  the  action  must  be  in  ^-  ^*nk- 
the  name  of  the  solvent  partner  and  the  assignee  of  the  bankrupt  (§•)  (1),  ™P*^- 
but  the  Bankrupt  Act  (A)  provides  "  that  the  Chancellor,  upon  petitions, 
may  authorize  the  assignees  to  use  the  name  of  the  solvent  partner  without 
his  consent,  provided  that  such  partner,  if  no  benefit  be  claimed  by  him  by 
virtao  of  the  proceedings,  shall  be  ihdemnified  against  costs,  and  upon  pe- 
tition the  Chancellor  may  order  that  he  shall  receive  his  share  of  the  pro- 
ceeds of  action." 

The  assignees  of  two  partners,  under  separate  commissions  against  each, 
nay  jointly  sue  for  and  recover  a  debt  which  was  due  to  both  of  the  part- 
ners ;  but  they  cannot  recover  in  the  same  action  a  joint  debt  due  to  both, 
ind  separate  debts  due  to  each  of  the  partners  (i).  When  there  are  seve- 
ral sets  of  assignees  under  separate  commissions  against  partners,  they 
Day  join  in  suing  for  a  debt  due  to  all  the  partners,  but  in  such  case  the 
declaration  should  state  what  the  several  titles  and  interests  of  the  plain- 
tiffs are ;  and  if  they  sue,  describing  ^themselves  generally  as  assignees  of  r  •25  1 
the  bankrupts,  it  will  be  a  fatal  variance  (A;);  but  where  the  plaintiffs  sued 
**  as  assignees  of  A.  and  B.  and  also  as  assignees  of  C."  for  a  joint  demand 
due  to  the  three  bankrupts,  the  declaration  was  held  sufficient,  on  a  mo- 
tion in  arrest  of  judgment  after  verdict,  since  there  was  nothing  upon  the 
record  to  show  that  the  plaintiffs  did  not  claim  under  a  joint  commission 
against  all,  or  under  separate  commissions  against  each  of  the  bankrupts, 
in  either  of  which  cases  the  action  is  maintainable  (/). 

Where  there  is  a  joint  commission  against  two  partners,  the  assignees 
nay  recover  in  the  same  action  debts  duo  to  the  partners  jointly,  and  also 
debts  due  to  them  separately  (m)  ;  but  when  the  plaintiffs  sued  as  assignees 
lodera  joint  commission  against  two  partners,  and  it  appeared  that  only 
one  had  in  fact  committed  an  act  of  bankruptcy,  it  was  held,  the  plaintiffs 
▼ere  not  entitled  to  recover  in  respect  of  the  interest  of  the  partner  who 
liad  become  a  bankrupt  (n).  The  assignees  under  a  joint  commission 
^nst  two  partners  in  an  action  brought  to  recover  a  debt  due  to  one  of 
them,  may,  and  indeed  ought,  to  describe  themselves  in  the  declaration  as 
taagaees  of  such  partner  alone  (o). 

When  a  contract  is  made  with  the  assignees  after  the  bankruptcy,  it  is 
9ai  necessary  that  they  should  sue  thereon,  in  the  character  of  assignees  (p)  ; 
though,  where  the  sum  to  be  recovered  would  belong  to  the  estate,  they 
nag  sue  as  assignees,  as  where  they  have  lent  or  paid  money  in  that  char- 

C^)  4  B.  and  Aid.  345.    qu<Brt,  if  it  had  (?)  8  T.  B.  488. 

itta  spedanj  pleaded.    It  has  been  doabted  (k)  8  Taant.  184.  2  Moore,  8,  S.  C. 

vbelber  aangnees  can  sue  for  a  tort  commit-  {I)  8  T.  R.  779. 

tri'Bguist  the  estate  of  the  provisional  as-  (m)  4  Bingh.  116. 

tigBee,6  Taant.  858.  £den,  2d  edit  887.  (n)  8  Taunt.  200.     2  Moore,  128,  S.  C. 

{i\  10  East,  418.    8  T.  B.  140.    12  Mod.  (o)  2  Stark.  B.  17.  8  Campb.  899.  15  East. 
446.                                                                       485. 

(A)  6  Geo.  4, 0. 16,  s.  89.  (p)  Cowp.  569.  1  Esp.  N.  P.  C.  842. 

(1)  Per  Kent.  Murray  v.  Murray,  5  J.  Ch.  708.    WiUink  y.  Benwiok,  28  WendeU.  68. 
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ftcter  (9) ;  but  they  cannot  proceed  in  the  same  action  both  in  their  ovn 
right  and  as  assignees  (r)  (1). 

There  are  some  cases  in  which,  notwithstanding  the  bankruptcy,  an  ac- 
tion may  be  brought  in  the  name  of  the  bankrupt  himself.  Thus,  where 
the  bankrupt,  prior  to  his  bankruptcy,  has  assigned  over  the  beneficial  ia- 
terest  in  a  chose  in  action  to  a  third  person,  the  action  must  be  brought  ia 
the  name  of  the  bankrupt,  and  not  of  the  assignees  (5)  ;  for  mere  trust  e&* 
tates  and  interests  do  not  pass  by  tUe  assignment,  but  only  property  in 
which  the  bankrupt  has  an  equitable  or  beneficial  as  well  as  legal  title,  and 
which  may  be  made  available  towards  the  payment  of  his  debts  (0  >  ^^^  ^ 
the  bankrupt  retained  any  beneficial  interest,  though  he  had  parted  with 
the  rest,  it  seems  the  assignees  should  sue  (u). 

The  bankrupt  is  also,  in  several  instances,  allowed  to  sue  iti  his  own 
name  in  respect  of  property  acquired  and  contracts  made  by  him  after  the 
bankruptcy  and  before  he  has  obtained  his  certificate ;  for  although  the  as- 
1  signment  *gives  to  the  assignees  all  property  which  may  accrue  in  anyjway 
to  the  bankrupt  before  he  obtains  his  certificate  (re),  it  has  been  determined 
in  many  cases  that  such  property  does  not  vest  absolutely  in  the  assigDees, 
although  they  have  a  right  to  claim  it ;  but  if  they  forbear  from  making  any 
claim,  the  bankrupt  has  a  right  against  all  other  persons,  and  may  maintain 
actions  accordingly  (^).  It  has  also  been  held,  that  where  a  third  persoa 
has  held  out  the  bankrupt  to  the  world  as  a  party  capable  of  doing  a  partio- 
nlar  act  which  would  confer  a  right  of  action  upon  another,  as  where  he  has 
made  a  promissory  note  payable  to  the  bankrupt  or  his  order  after  the  bank* 
ruptcy,  he  will  be  estopped  from  setting  up  the  bankruptcy  as  an  answer  to 
an  action  brought  by  a  party  claiming  under  the  bankrupt  (2:).  But  it  ap- 
pears to  be  fully  seUled  that  a  bankrupt  is  incapable  of  retaining  proper^ 
against  his  assignees  (a);  and  that,  when  the  dispute  is  between  the  bank- 
rupt  and  a  third  party,  their  intervention  will  at  once  annihilate  all  right  on 
the  part  of  the  former,  such  right  being  entirely  conditional  upon  the  non- 
interference of  the  assignees  (6).  It  has  oven  been  held(c),  that  if  ths 
assignees  enter  into  an  express  ccmtract  with  the  bankrupt  to  remunerate 
him  for  his  work  and  labor  performed  in  their  behalf,  he  may  maintain  an 
action  against  them  upon  such  contract,  but  the  soundness  of  this  doctrine 
may  reasonably  be  doubted  (d)« 


(9)  2  Chit.  Bep.  826.  6  M.  and  SeL  204. 
43o  110  to  ozeoator,  8  B.  and  Aid.  860, 

(r)  6  M.  and  SeL  297. 

(s)  IT.  R.  619.  8  B.  and  P. 40.  8  B.  and 
Aid.  697.  anU,  16. 

(0  Ibid,  and  see  Eden's  B.  L.  244,  2d 
edit  7  Bast,  53. 

(11)  Id. 

ix)  6  Geo,  4, 0. 16,  s.  68,  64. 

iy)  2  B.  and  C.  298.  2  Stra.  1207.  7  T.  R. 
8^1. 2  B.  and  P.  44.  SembU,  the  interftrence 
and  claim  of  the  assignees  after  action  brought 


by  the  bankrupt  wonld  be  sufficient  to  affovl 
a  defense,  see  8  Moore,  612;  and  it  seems « 
bankrupt  cannot  sue  as  to  property  acquired 
before  the  bankruptcy,  though  the  assigns* 
do  not  interfere,  1  C.  and  P.  147. 

{z)  2  B.  and  G.  298.  2  B.  and  P.  48. 

(a)  Cowp.  670.  8  B.  and  Aid.  225.  8  & 
and  P.  566.  ' 

ib)  7  Bast,  58.  1  B.  and  B.  282. 

{€)  4  Taunt  754. 

<(2)  See  8  B.  and  Aid.  282.  4  Taunt  769.' 


^  (1)  Upon  the  death  of  a  sole  assignee  under  the  late  bankrupt  law  of  the  United  States, 
light  of  action  for  a  debt  due  to  the  bankrupt,  vested  in  the  executor  of  the  assignee.  *^*  *^ 
V.  The  Maryland  Insurance  Company,  8  Cranch.  84. 


IN  FOSH  EX  COMTBACTU. — FLAINtlFFS. 

When  all  the  creditors  of  the  banknipt,  who  have  proved  under  the 
commission,  have  been  paid  la  fall,  the  bankrupt  is  ontiUed  to  sue  for  and 
recover  the  remainder  of  the  debts  due  to  him  (e).  raping 

In  the  case  of  insolvency^  the  Insolvent  Debtors'  Act  directs  that  the  '^^J*  ^ 
prisoner  shall,  at  the  time  of  petitioning  for  relief,  assign  all  the  estate  and  ^^i^ 
effects  he  is  then  possessed  of,  and  all  future  effects  which  may  come  to  v€ntia>tor. 
him,  before  he  shall  become  entitled  to  his  discharge,  to  the  provisional 
tssignee  of  the  Court  (/).  And  it  is  enacted  (g*),  "  That  it  shall  be  law- 
fill  for  the  provisional  assignee  to  sue  in  his  own  name  (1),  if  the  Court 
ikall  so  order ^  for  the  recovering,  obtaining,  and  enforcing,  of  any  estate, 
debts,  effects,  or  rights,  of  any  such  prisoner :  and  that  all  the  real  and 
personal  estate,  money,  and  effects,  vested  in  or  possessed  by  such  pro*- 
Tisional  assignee,  by  virtue  of  snch  conveyances  and  assignments  so  to  be 
made  by  such  prisoners  shall  not  remain  in  him,  if  he  shall  resign  or  be 
removed  from  his  office,  nor  *in  his  heirs,  executors,  or  administrators,  in  [  *2T  J 
ette  of  his  death,  but  shall  go  and  be  vested  in  his  successor  in  office." 
It  has  been  held  on  the  provisions  of  former  insolvent  acts,  the  enact- 
nents  of  which  were  in  this  respect  of  nearly  a  similar  description  to 
tiioee  above  noticed,  that  the  provisional  assignee  may  proceed  in  ejeet- 
nent  for  the  recovery  of  property  assigned  to  him,  without  applying  for 
the  leave  of  the  Insolvent  debtor's  Court ;  that  it  was  not  necessary  to 
profB  upon  the  trial  that  such  Court  had  authorized  the  proceedings  (A)  ; 
a&d  that  the  Court  in  which  the  action  was  brought  would  not,  at  the  in* 
stance  of  a  defendant^  interfere  to  stay  the  proceedings  in  such  an  action, 
on  the  gronnd  of  no  such  authority  having  been  obtained  (i).  By  a  sub- 
•eqscnt  section  (A),  the  Insolvent  Court  is  empowered  at  any  time,  after 
the  filing  of  the  prisoner's  petition,  to  appoint  assignees  for  the  purposes 
€f  the  act,  and,  immediately  upon  such  assignee  accepting  the  office,  the 
estate  and  effects  of  the  prisoner  vested  in  the  provisional  assignee,  are  to 
he  assigned  by  the  provisional  assignee  to  the  assignees  so  appointed. 
And  it  is  declared,  that,  after  such  assignment,  ^^  All  the  estate  and  effects 
<rf  the  prisoner  shall  be,  to  all  intents  and  purposes,  as  effectually  and 
kgally  Tested  in  such  assignee  or  assignees  as  if  the  said  conveyance  and 
aadgnment  had  been  made  by  such  prisoner  to  him  or  them :  Provided 
aerertheless,  that  no  act  done  onder  or  by  virtue  of  such  first  conveyance 
and  assignment  shall  be  thereby  rendered  void  or  defeated,  but  shall 
reoHdn  as  valid  as  if  no  such  relation  had  taken  place."  And  it  is  after- 
wards enacted  (/),  ^^  That  it  shall  be  lawful  for  the  assignee  or  assignees 
of  such  prisoner,  and  such  assignee  or  assignees  is  and  are  thereby  em- 

(e)  6  Geo.  4,  c.  16»  8. 182.  (i)  8  Bing.  870.    S.  P.  Casbome  ▼.  Bar- 

(/)  7  Geo.  4,  0.  57»  8.  11,  eontinned  and       sham,  in  Vioe  GhanoeUor'i  Coort,  2nd  Jolji 


by  1  Wm.  4,  c.  88.  1835. 

U)  7  Geo.  4,  c.  57»  a.  16.  {k)  Sect  19. 

(A)  3  Bing.  203.    10  Moore,  7,  S.  0.  (2)  Sect  24. 


<1)  la  PcnnsylTania*  by  the  4th  sect  of  the  act  of  26th  of  Maroh,  1814,  (Pard.  Dig.  278|) 
tmatoe  or  tmatees  of  aa  insolvent  debtor,  *'  shaU  be  capable  in  his  or  their  own  names  to 
tot  and  TBOOTer  any  property  or  debt?  belonging  to  such  debtor  at  the  time  of  his  or  their 
'  See  Cooper  t.  Henderson.  6  Binn.  189,  Kennedy  ▼.  Ferris,  6  Serg.  &  Bawle, 
884.  Teetor  y.  BoUnson,  7  Berg.  &  Bawle,  182.  BtoeTer  t.  Stoerer,  9  Serg.  and  Bawle,  484. 
8m  Ww^Hter  ▼.  The  Unaon  Bank  of  Maryland,  2  Harr.  &  Gm,  72,  79. 


It  6i^  thb  parties  to  Acrioirs. 


*^'^^  their  own  name  or  names,  for  the  recovering,  obtaining,  and  enforcing  of 
raiMr!  '    ^"7  estate,  effects,  or  rights  of  such  prisoner."    It  is  also  provided  (w), 


: '  2l       powered  to  sue  from  time  to  time,  as  there  may  be  occasion,  in  his  or 
nAijiffifiB  -         -     -   - 

7. 

that  upon  the  death  or  removal  of  assignees,  or  the  appointment  of  new 
assignees,  no  action  or  suit  shall  be  thereby  abated,  but  that  the  Court  in 
which  such  action  or  suit  is  depending,  may,  upon  the  suggestion  of  sach 
death  or  removal  and  new  appointment,  allow  the  names  of  the  new  as- 
signees to  be  substituted  in  the  place  of  the  former  ;  and  that  such  action 
or  suit  shall  be  prosecuted  in  the  names  of  the  surviving  or  new  assignees 
in  the  same  manner  as  if  it  had  been  originally  commenced  by  them.  There 
is  no  clause  rendering  it  necessary  for  the  assignees  to  apply  to  the  credi- 
tors, or  to  the  Insolvent  Court,  for  authority  to  commence  an  action  at 
law. 

From  the  above  provisions  it  will  be  seen,  that  many  of  the  decisions 
[  •SB  ]  relative  to  the  actions  by  the  assignees  of  a  bankrupt  (n),  will  be  •appli- 
cable to  the  case  of  actions  by  the  assignees  of  an  insolvent  debtor. 

It  has  been  determined,  upon  the  11th  and  19th  sections  of  the  above 
mentioned  act,  that  the  death  of  an  insolvent  after  the  assignment  to  the 
provisional  assignee,  but  before  the  assignment  to  the  assignee,  in  chief, 
does  not  affect  the  validity  of  the  latter  assignment,  but  that  all  the  rights 
of  the  provisional  assignee  pass  to  the  assignee  in  chief  (o). 

When  an  action  was  brought  by  a  person  who  had  assigned  his  pro{>^ 
erty  under  an  insolvent  act,  for  a  debt  due  to  him  before  his  assignmen^ii 
the  assignee  refusing  to  sue,  the  court  have  refused  to  interfere  in  a  sunn 
mary  manner  to  stay  the  proceedings  (/?).  And  it  appears  to  be  consid- 
ered that  an  insolvent  debtor,  in  the  absence  of  any  claim  by  his  assignec.$| 
possesses  a  similar  right  to  that  possessed  by  a  bankrupt  against  third 
persons  in  respect  to  property  and  contracts  which  his  assignees  migll 
claim  the  benefit  of,  if  they  chose  to  interfere  (jq). 

The  assignees  of  a  person  discharged  under  the  Lord^s  Act  are  als) 
authorised  to  sue  for  the  recovery  of  the  estate  and  effects  of  the  party 
discharged  (r). 

ti?^oiise^f  ^^^  effect  of  marriage^  at  least  in  courts  of  law,  is  to  deprive  the  wife 
mmrrUgt.  ^^  ^^  separate  legal  existence,  her  husband  and  herself  being  in  law  but 
one  person  (s)  (1),  though  in  the  Ecclesiastical  Courts  a  wife  may  sue  alone 
for  a  legacy,  &c.  Q).  It  is  therefore  a  general  rule,  that  she  cannot,  dur* 
ing  the  marriage,  maintain  an  action  without  her  husband ;  either  upoa 
contracts  made  by  her  before  or  after  the  marriage  («)  although  they  may 

(m)  Sect.  26.  (s)    Lit  sect.  28;  Bao.  Abr.  Baron  and 

(n)  See  anU^  21  to  26.  Feme,  M. 

(o)  4  BiDg.  892.  {i)  Norris  v.  Hemingway,  1  Hagg.  R.  4; 

(p)  6  Taunt  128.    1   Marsh,  487,  8.  G.  2  Add.  R.  151 ;  Capel  v.  Roberts,  8  Hagg.  Kbo. 

See  8  Campb.  18,  286.  Bep.  161,  in  note;  2  Chitty's  Gen.  Prao.  467. 

{q)  4  B.  &  C.  419,  420;  1  C.  &  P.  146, 147.  (u)  iupra,  note  («) ;  4  T.  B.  361 ;  2  B.  & 

(r)  82  Geo.  2  o.  28,  s.  12,  s.  17,  and  other  P.  98. 
sUtates.    See  Tidd,  9th  edit  876. 


i 


(1)  The  legality  of  a  marriage  may  be  tried  in  a  personal  action  in  Pennsylyania,  (not  brought 
ibr  orioL  con.)  Ilantz  t.  Sealy»  6  Bum.  405.  A^de  Fenton  t.  Beed,  4  Johns.  62.  Newbaryport 
Y.  Boothbay,  9  Blass.  414. 
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be  liring  apart  under  ihe  proTisions  of  a  formal  deed  of  separation  (x)  ;  or       i- 

by  Tirluo  of  9  divorce  a  mensa  et  tliora  (1)  for  adultery  (y)  ;  or  he  may  have  "^^^*"»' 
kft  the  coantry  and  deserted  her  (z)  (2).  The  exceptions  are  in  the  instance  ®-.  ^*'' 
of  a  divorce  a  vinculo  matrimonii  (a),  or  where  the  husband  is  dead  in  '**^* 
kw  (3)  by  reason  of  his  transportation  under  a  judicial  sentence  (6) 

(x)  ST.  R.  545.    2  New  Bep.  148.    2  B.  {z)  11  East.  801. 

&C55d.    A  deed  providing  for  future  sep-  (a)  SB.  and  C.  297. 

tntini  vas  considered  void,  6  B.  &  C.  200.  (b)  2  Bla.  Rep.  1197.    1  T.  R.  7.    2  B. 

botMeSChiL  Gen.  Pnus.  129.  and  P.  231.    4  £sp.  Rep.  57.    8  B.  and  C. 

(y)  SB.andC.  291.  297. 


(1)  Li  Minachosetts,  a  wife,  who  is  divorced  a  fHirua  et  thoro,  may  sue  a  feme  sole  on  causM 
«f  letioQ  arising  after  the  divorce.  Dean  v.  Richmond,  5  Pick.  46 1.  Pierce  v.  Lumham,  4 
Ketealf,  803.    See  2  Kent  (5th  cd.)  157. 

(2)  See  2  Kent  (5th  ed.)  155.  Where  the  hUsband  had  never  been  in  the  United  States,  and 
iwl  deserted  his  wife  in  a  foreign  country,  and  she  came  here  and  maintiined  herself  as  a  fetne 
Mir,  the  vas  held  entitled  to  sue  or  be  sued  as  a  feme  sole.  Gregory  v.  Paul,  15  Mass.  31, 
.'Uod*!  ed.  p.  85  note  (a),  and  coses  there  cited.  So  where  the  husband,  a  citizen  of  and  resi- 
4it  in  SBotber  of  the  United  States,  compelled  his  wife  to  leave  him  without  providing  any  means 
fci  Wr  rapport,  and  she  came  into  Massachusetts  and  maintained  herself  there  for  more  thah 
ttatjr  yean  lis  a  single  woman,  she  was  held  entitled  to  sue  as  a  feme  sole.  Abbot  v.  Bay  ley, 
6  FW'.  29.  The  principle  of  the  above  decision  has  been  extended  still  farther  by  the  Rev.  Stat. 
cTMavichusetts,  ib.  oh.  77,  §  18. 

IiB^ne  V,  Morgan.  4  M*C.  148  :  S.  G.  1  Hill.  8,  it  was  held,  that  if  the  husband  leave  the 
tttfe.f  ithout  the  intention  of  returning,  the  wife  is  competent  to  contract,  to  sue  and  be  sued, 
ttif  lb)  wen  &  feme  eole.  See  Valentine  v.  Ford,  2  Browne  198.  Robinson  v.  Reynolds,  1  Aik. 
17i  Innghton  v.  Hill,  2  Hayw.  406.  Rhea  v.  Renner,  1  Peters,  105.  Edwards  o.  Davies, 
U  Jdbti.  286.    Chitty,  Cont.  (6th  Am.  ed.)  177  et  seq. 

loOtgory  V.  Pearoe,  4  Metoalf,  478,  it  was  observed  by  Mr.  Chief  Justice  Shaw,  that  **  the 
priodp  e  is  now  oonsidered  as  established  in  this  state,  as  a  necessary  exception  to  the  rule  of  the 
■Booi  kw,  placing  a  married  woman  under  disability  to  contract  or  maintain  a  suit,  that  where 
ftiks  bind  WIS  never  within  the  commonwealth,  or  has  gone  beyond  its  jurisdiction,  has  wholly 
ntw  (xd  his  marital  rights  and  duties,  and  deserted  his  wife,  she  may  make  and  take  contracts, 
odti  •  and  be  sned  in  her  own  name  as  a/eme  sole.  It  is  an  application  of  an  old  rule  of  the 
en* Ml  law,  which  took  away  the  disability  of  coverture,  when  the  husband  was  exiled  or  had 
itijvd  the  realm.  Gregory  v.  Paul,  15  Mass.  31.  Abbot  v.  Bailey,  6  Pick.  89.  In  the  latter 
tts  ivss  held  that  in  this  respect,  the  residence  of  the  husband  in  another  state  of  these  United 
ScU  d,  was  equivalent  to  a  residence  in  a  foreign  country,  he  being  equally  beyond  the  operation 
•f  <  Jtkvs  of  the  commonwealth  and  the  jurisdiction  of  its  courts." 

'  8at  to  sooomplish  this  change  in  the  civil  relations  of  the  wife,  the  desertion  by  the  husband 
vAteifasolute  and  complete;  it  must  be  a  voluntary  separation  from  and  abandonment  of  the 
V  k^  embneing  both  the  fact  and  the  intent  of  the  husband  to  renounce  de  facto,  and  as  fur  as 
1  Ctt  do  it,  the  marital  relation,  and  leave  his  wife  to  act  as  a  feme  sole.  Such  is  the  renuncia- 
t  0,  ooapkd  with  a  continued  residence  in  a  ibreign  state  or  country  which  is  held  to  operate  as 
I  isbjarttioa  of  the  realm."    See  0>mwaU  v.  Hoyt,  7  Coiin.  420. 

b  .^iisttehosetts  it  is  provided  by  Statute,  that  when  any  married  man  shall  absent  himself 
i  Ml  tiRBtsie,  abandoning  his  wife  and  not  making  sufficient  provision  for  her  maintenance,  if 
^  M  wife  ii  of  the  age  of  twenty  one  years,  the  Supreme  Judicial  Court  may  on  her  petition, 
'  atiHrise  her  to  oommenoe,  prosecute,  and  defend  any  suit  in  law  or  equity  to  final  judgment  and 
BKatioD,  ia  hke  manner  as  if  she  were  unmarried.    Rev.  Stat.  ch.  77,  §  1,  §  4. 

(3)  A  person  sentenced  to  imprisonment  in  the  state  prison,  for  life,  is  cioiliter  mor* 
tan,  Deming's    Ceae,  10    Johns.    282.    Denling^s    Case   does   not   decide,    that    a    person 


to  imprisonment  for  life  in  the  state  prison  is  eiviliter  mortuus  by  the  common 
"*-tW  civil  deaths  referred  to  in  that  case,  was  the  consequence  of  the  provisions  of 
t^  let  of  29th  March,  1799.  Chancellor  Ken!  has  recently  decided,  that  such  a  sen- 
*"oe  prior  to  the  29th  March,  1799,  was  not  productive  of  civil  death.  Platner  v.  Sher- 
vwd,  6  Johns.  Cha.  118.  See  2  Rev.  Stat.  701,  sect.  19.  A  divorce  a  vinculo  matrix 
99m  lestorcs  the  woman  to  the  condition  of  a  feme  sole.  Bac.  Abr.  Marriage  and  Bi- 
^*>*  (E)  8.  In  the  state  of  New  Tork  a  divorce  a  vinculo  matrimonii  may  be  obtained 
t^teooont  of  adultery  in  either  of  the  parties;  and  if  granted  on  the  application  of  the 
^  ihe  IS  secured  in  the  enjoyment  of  lands  which  she  may  be  the  owner  of ;  or  goods, 

in  action,  in  htr  possession;    (which  were  left  with  her  by  her  hns- 
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X        (1).    Where  the  husband  has  been  abroad,  and  not  heard  of  for  serea 

J^™'  years,  his  death  will  be  presumed  (c). 

riage.  "         AH  chattels  personal  of  the  wife,  in  possession,  are  by  marriage  ab8<H  i 
[  *29  ]  lutely  *giTen  to  the  husband,  and  for  the  recovery  of  them  he  may  sue  I 
alone  (d)  ;  and  in  a  late  case  where  a  bill  of  exchange  was  payable  to  a 
feme  sole,  who  intermarried  before  the  same  was  duCj  it  was  held,  that  the 
husband  might  sue  in  his  own  name  without  joining  his  wife,  although  tho 
latter  had  not  indorsed  the  bill,  such  a  bill  or  note  not  being  a  mere  chosS 
in  action  (e).    And  it  is  a  general  principle,  ^^  that  that  which  the  husband ' 
may  discharge  alone,  and  of  which  he  may  make  disposition  to  his  own 
use,  for  the  recovery  of  this  he  may  sue  without  his  wife  "  (/).  i 

As  mere  choses  in  action  of  the  wife  do  not  by  the  marriage  vest  abso*; 
lutely  in  the  husband  until  he  reduce  them  in  possession,  and  if  not  reduced'^ 
into  possession,  she  would  take  them  by  survivorship,  in  general  ho  cannoftpi 
sue  alone  (2),  but  must  join  his  wife  in  all  actions  upon  bonds,  and  other  per- 
sonal contracts,  made  with  the  wife  before  the  marriage,  whether  the  breacb-- 
were  before  or  during  the  coverture ;  and  also  for  rent  or  any  other  causo ; 
of  action  accruing  before  the  marriage,  in  respect  of  the  real  estate  of  th0| 
wife  (g*)  (3).    There  are,  indeed,  decisions  and  opinions  which  appear  Ui\ 

(c)  2  Camp.  118,  278.    1  Jao.  1,  o.  11,  s.  ig)  8  T.  R.  681;  1  H;  and  Sel.  180,  l8l,:j 

2;  1  Bla.  Rep.  404;  6  East,  80.  Com.  Big.  Bar.  and  Feme,  V.;   B&c  Atar*; 

((f)  3  T.  R.  681;  Co.  Lit.  851  b.  Com.  Dig.  Bar.  and  Feme,  K.;  1  Roll.  Ab.  847,  R.  pi.  Z. 

Bar.  and  Feme,  £.  8.  2  Yes.  676,  677.    BaL  N.  P.   179.    10  Vet/. 

(e)  1  B.  and  Aid.  218.    He  alone  may  pe-  578.    4  Mod.  186.  2  WQs.  428.    1  Hen.  Bla^-y 

tition  for  a  commission  of  bankruptcy,  upon  a  109.    1  B.  and  Aid.  222,  228. 
note  given  to  his  wife  dum  wolay  1  G.  and  J.  1, 

(/)  Per  Dodderidge,  J.  in  8  Balst.  164, 
recognised  in  1  B.  and  Aid.  224. 

band,  which  she  may  haye  aoqnired  by  her  own  indostry,  or  wluoh  may  have  been  giTca 
her  by  devise  or  otherwise,  or  may  have  come  to  her,  or  to  which  she  may  have  been  entitled  hf : 
the  decease  of  any  relative  intestate;)  at  the  time  of  prononnoing  the  decree;   s.  6.  2  bL< 
L.  199.    For  the  several  Acts  of  Assembly  in  Pennsylvania,  see  Pardon's  Digest,  p.  128,  ami 
notes. 

(1)  See  Wright  V.  Wright,  5  Desans.  244.    Cornwall  v.  Hoyt,  7  Conn.  420.    Troagfaton  t,( 
Hill,  2  Hayw.  486.    Robinson  v.  Reynolds,  1  Aik.  174. 

Mr.  Chancellor  Kent,  2  Kent  (5th  ed.)  154,  in  reference  to  this  pdnt,  remarks,  that  '*  IiOi 
Coke  seems  to  put  the  capacity  of  tho  wife  to  sae  as  a/cmf  loZc,  opon  the  ground,  that  the  abj 
ration  or  banishment  of  the  husband  amounted  to  a  civil  death.    But  if  tlM  husband  be  banub 
for  a  limited  time  only,  though  it  be  no  civil  death,  the  better  opmion  is,  tiiat  the  conaeqaenoes 
to  the  wife  are  the  same,  and  she  can  sue  and  be  sued  as  a/cnu  so/f."    See  £z  parte  Franks,  & 
Moore  &  Scott,  1.  s 

In  Robinson  v.  Reynolds,  1  Aiken,  174,  this  point  was  considered  and  the  English  cases  ably;! 
reviewed;  but  the  question  was  by  this  case  still  left  unsettled  whether  transportation  or  banisWl 
ment  of  the  husband  by  law,  for  a  limited  time  only,  would  be  sufScient  to  give  the  wifis  tkk'-l 
capacity  to  sue  and  be  sued  as  a/emc  moU,  It  seems,  however,  from  the  case  of  Foster  r.  Everar^ 
Craw,  and  Diz,  135,  that  a/eme  covert,  whose  husband  has  been  transported  fbr  a  limited  tecnT] 
of  years,  will  not  be  allowed  to  sue  in  equity  as  a/eme  toU*  1 

(2)  Morse  v.  Earle,  18  Wend.  •  271.    Bee,  however,  Comwill  v.  Hoyt»  7  Conn.  420.    In  nB  i 
actions  for  choses  in  action  due  to  the  wife  before  marriage,  the  husband  and  irife  mvst  join* 
The  true  rule  is,  that  in  aU  cases  where  the  cause  of  action  by  law  survives  to  the  wife,  the  has* 
band  cannot  sue  alone.    Clapp  v.  Inhabitants  of  Stoughton,  10  Pick,  468. 

(3)  Decker  v.  Livingston,  15  Johns.  479;  Morse  v.  Earle,  18  Wend.  271.  It  is  weUl 
settled  that  the  husband  cannot  be  sued  alone,  upon  a  contract  of  the  wife  when  sole  said' I 
before  marriage.  15  Johns.  403,  402.  8  ib.  150.  Neither  should  he  be  permitted  to  ] 
cute  alone  upon  such  a  contract  Reeve  Dom.  BeL  ch.  10,  p^  126.  As  a  husband 
not  maintain  a  suit  in  his  own  name,  to  recover  a  demand  which  soomed  to  his  wife 
fore  maniage  under  a  eontraot  made  with  bar,  the  wife  must  be  junad  in  the  nolko* 
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lilitate  agaiart  this  rale  (K) ;  but  the  current  of  authorities  seems  fully  to  "'^™^"™ 
establish  it,  and  it  is  observable  that  it  prevails  also  in  equity  and  in  cases  ®;  *^- 
of  baakruptcy  (%)  ;  and  that  the  rule  is  the  same  when  the  action  is  brought  "*^®* 
on  a  contract  made  by  a  feme  whilst  sole,  in  which  case  the  husband  can- 
Bot  be  soed  alone  (k).  And  when  the  wife  is  executrix  or  iij^mi^istratrix, 
IS  her  interest  is  in  atUre  droit  (1) ,  they  must  in  general  join  in  the  action  (/) . 
Bat  if  in  respect  of  a  contract  made  to  the  wife  whilst  sole,  the  party 
thereto,  after  the  marriage,  give  a  bond  to  the  husband  and  wife,  or  in 
mpect  to  some  new  consideration,  as  forbearance,  &c.,  make  a  written 
or  pard  promise  to  the  husband  and  wife,  they  may  join,  or  the  husband 
mj  sue  alone  upon  such  new  contract  (m).  If  such  bond  or  fresh  prom- 
ise were  made  to  the  husband  alone,  he  alone  can  sue  thereon,  the  wife 
lot  being  privy  to  the  new  contract  (n)  ;  but  they  may  jointly  sue  on  the 
eri^al  contracfc  in  cases  where  it  is  not  merged  by  a  higher  security. 
If  a  bond  be  given  to  a  husband  and  wife  administratrix,  he  may  declare 
oiit  as  a  bond  made  to  himself  (o). 

In  general,  the  wife  cannot  join  in  an  action  upon  a  contract  made  ^dur-  L  ^^  J 
M^  the  marriage,  as  for  her  work  and  labor,  goods  sold,  or  money  lent  by 
ka  during  that  time  (p)  ;  for  the  Husband  is  entitled  to  her  earnings,  and 
thef  shall  not  survive  to  her,  but  go  to  the  personal  representatives  of  the 
hosband  and  she  could  have  no  property  in  the  money  lent  or  the  goods 
idd  (q).  But  wj^en  the  wife  can  be  considered  as  the  meritorious  cause 
d  action,  as  of  a  bond  or  other  contract  under  seal,  or  a  promissory  note, 
be  oade  to  her  separately,  or  with  her  husband  (r),  or  if  she  bestow  her 
tmoMl  labor  and  skill  in  curing  a  wound,  &c.  («),  she  may  join  with  the 
hslnnd,  or  he  may  sue  alone  (2). 


(&)  8  Ler.  408.  Sdw.  N.  P.  285,  5th  edit. 
Oi^  Lit  851  a,  896.  n.  2.  7  T.  R.  849.  1 
Tfft.896. 

(0  1 M.  &  SeL  176.  2  Freem.  160.  Bao. 
^.BwMi  And  Feme,!:.  15  Yes.  495.  IB. 
kAa222.223. 

(t)  7  T.  R.  848. 

(2)  Tin.  Ab.  Banm  mud  Feme,  Q.  22.  Com. 
%  Birai  tnd  Feme,  V. 

(«)  1 M.  &  Bel.  180.  4T.  B.616.  1  Salk. 
U7.  U.Baym.868. 

(«)  8«  ii  Cro.  Jims.  110.  YelT.  89.  1 
&ni2l0. 

(•)4T.R.616. 
^(j>)2Bk.Bep.  1289.    1  Salk.  114.    Com. 
%  Bun  and  Fane,  W.    2  WOfl.  424.    9 


East,  472.  Where  the  wife  is  separated  from 
her  husband,  she  may  in  some  cases,  without 
his  ooncurrenoe,  sue  in  his  name,  9  East, 
471. 

{q)  Id,  IbitL  Cro.  Jao.  644.  2  Wils.  424. 
2  Bi.  Rep.  1237.  Garth.  251.  Semble,  that 
although  by  the  laws  of  a  foreign  country, 
husband  and  wife,  naUves  of  that  country, 
and  resident  there  may  be  partners  in  trade, 
ih^  cannot  iointly  sue  here  for  a  debt  due  to 
the  firm,  R.  &  M.  Rep.  102. 

(r)  8  Ley.  408.  Stra.  280.  4  T.  R.  616. 
Co.  Idt.  851  a,  note  1, 120.  2  M.  &  Sel.  893, 
895. 

(«)  2  Sid.  128.  Cro.  Jao,  77.  2  Wils. 
424.    See  Bao.  Abr.  Baron  and  Feme.  K. 


^*fap»  vboe  a  hnsbaad  performs  the  stipulations  of  a  contract  entered  into  by  his  wife  befora 
Mia^  Tbi^  if  perlbrmed  by  her  whilst  sole  would  have  given  her  a  right  of  action,  the  ac- 
"Bfer  Hie  leeoTery  of  a  demand  thus  arising  must  be  brought  in  the  joint  names  of  husband 
»iiifc-  Horse  V.  Barle,  18  Wend.  271. 

0)  8o,  where  a  wiib  is  guardian  in  sooko.  Bryne  v.  Van  Hoosen,  5  Johns.  66. 
^  (2)  Apfter  bequest  to  the  wife  is  in  emot  a  gift  or  bequest  to  the  husband,  and  he  cannot  be 
JS*«^'»1  of  it,  without  an  unequiTooal  intention  manifested  by  the  donor  or  the  testator,  that  he 
■  to  kn  M  interest  or  part  in  it  Rvans  v.  Knorr,  4  S.  &  K.  R.  66.  Marriage  is  an  absolute 
fft  to  the  hutband  of  the  wife's  personal  chattels  in  possession;  and  so  it  is  also  of  choses  in  ao- 
«>B*  if  he  tedaee  them  Into  possession  by  receiving  or  recovering  them  at  law.  Commonwealth 
l^^f  12  Piek.  178.  8  ib.  218.  But  a  legacy  given  to  the  wife,  and  to  be  paid  to  her  when 
■Bs^TOTDed  from  her  husband  or  voluntarily  irithdraws  from  him;  hild,  that  she  became  en- 
■M  to  the  legacy  fer  her  sole  and  separate  use,  without  the  intervention,  and  beyond  the  control 
vkrfanibaiid.    Peny  v.  BoUeau,  10  8.  &  R.  206.     If  a  bond  or  obligation  be  made  to  a  hus- 


80 


OF  THE  PARTIES  TO  ACTIONB. 


8.  Mar- 
riage. 


^  '  Where  the  wife  is  joined  in  the  action,  in  these  cases  the  declaration 
pLAiHTiCTs  jj^^g|.  (jigtinc|;iy  disclosc  her  interest,  and  show  in  what  respect  she  is  the 
meritorious  cause  of  action,  and  there  is  no  intendment  to  this  effect  (0- 
In  the  case  of  a  bond  or  note  payable  to  her  or  to  her  husband  and  her- 
self, it  would  isufficiently  appear  from  the  instrument  itself,  as  set  out  in 
the  declaration,  without  furthef  averment,  that  she  had  a  peculiar  interest, 
justifying  the  use  of  her  name  as  a  plaintiff  (u).  But  care  should  be  taken 
that  the  declaration  does  not  embrace  a  cause  of  action  which  affords  the 
husband  only  a  right  to  sue.  Therefore  where  husband  and  wife  declared 
for  a  debt  due  for  a  cure  effected  by  the  wife  during  their  marriage,  and 
the  declaration  also  contained  a  charge  for  medicines  supplied,  "  upon 
general  demurrer  it  was  objected  that  the  wife  could  not  join,  for  that  she 
was  not  the  sole  cause  of  action,  because  the  medicines  were  the  husband's 
own  property,  and  the  damages  could  not  be  severed,  and  of  that  opinion 
was  the  court "  (a:). 

A  feme  covert  executrix  must  join  in  an  action  upon  an  implied  promise 
in  respect  of  the  estate  of  the  deceased  ;  as  if  money,  part  of  the  assets  of 
the  testator,  be  received  by  a  party  after  the  converture,  the  husband  can- 
not, it  seems,  sue  alone  in  assumpsit,  as  for  money  had  and  received  to 
his  use,  but  he  and  his  wife  should  join,  and  declare  in  the  character  of 
executrix  (3/). 
For  rent,  or  other  cause  of  action  accruing  during  the  marriage,  on  a 
[  'SI  ]  lease  or  demise,  or  other  contract  relating  to  the  land  or  other  real  'prop- 
erty of  the  wife,  whether  such  contract  were  made  before  or  during  the 
coverture,  the  husband  and  wife  may  join  or  he  may  sue  alone  (z)  (1). 
When  a  lease,  for  years  has  been  granted  to  husband  and  wife,  and  the  les- 
sor evicts  them,  they  may  join,  or  the  husband  may  sue  alone  (a)  ;  and  in 
all  actions  for  a  profit,  &c.  accruing  during^  coverture  in  right  of  the  real  es- 
tate of  the  wife,  they  may  join,  or  the  husband  may  sue  alone,  as  in  debt, 
for  not  setting  out  tithes  payable  to  the  wife  (6). 

The  effect  of  joining  the  wife  in  an  action  when  the  husband  might  buo 
alone  is,  that  if  the  husband  die  whilst  it  is  pending,  or  after  judgment, 
and  before  it  is  satisfied,  the  interest  in  the  cause  of  action  will  survive  to 
the  wife,  and  not  to  the  executors  of  the  husband,  though  if  he  sued  alone 


(0  2  Bla.  Rep.  1286.  2  M.  &  Scl.  896. 
In  replevin  by  husband  and  wife  for  taking 
their  goods,  it  may  perhaps  be  presumed  o/*- 
/^rver'itc/,  though  it  would  not  be  so  on  de- 
murrer, (2  New  Rep.  405),  that  the  taking 
was  before  coTerture,  and  that  they  then  were 
jointly  possessed,  or  that  she  was  entitled  as 
executrix,  &c.  in  either  of  which  cases  she 
might  be  joined,  post. 

(u)  2  M.  &  Se).  898, 396. 

\x)  Holmes  and  wife  ▼.  Wood,  cited  in  2 


Wils.  424,  noticed  by  Lord  EUenborough  in  8 
M.  &Sel.  896. 

(y)  1  Balk.  282.  Com.  Dig.  Baron  and 
Feme  V. 

(z)  Stra.  229.  1  Wils.  224.  Com.  Big. 
Baron  and  Feme,  X.  T. 

(a)  Bro,  Abr.  Baron  and  Feme,  pi.  25.  2 
Mod.  517.     Cro.  Jac.  899.    Bulst.  168. 

(6)  Com.  Dig.  Baron  and  Feme,  X.  2  Wila. 
428,  424;  Cro.  Jao.  899.    Cro.  £liz.  608. 


band  and  wife,  the  wife  would  have  it  by  surTiyorship.  Thns,  where  the  plaintiff  *8  intestate 
joined  in  a  conveyance  of  the  wife's  land,  and  the  grantee  executed  a  promissory  note  to  the  hus- 
band and  wife  together  with  a  mortgage  as  collateral  security.  Upon  the  death  of  the  husband, 
and  marriage  of  the  wife  with  the  defendant,  who  was  sued  in  trover  for  a  conversion  of  the 
note;  but  the  court  decided  that  the  plaintiff  was  not  entitled  to  recover;  because  the  wife  luui 
it  by  survivorship.    Draper  v.  Jackson,  16  Mass.  480. 

(1)  See  Smith  v.  Taloott,  21  WendeU,  202.    In  ejectment  to  reoover  the  wife's  land,  hma* 
band  and  wife  most  be  joined  in  the  declaration.    Atkinson  «.  Rittenhooae,  6  Barr,  108. 


•  IK  FOEM   EX  CONTRACTU. — ^PLAINTIPFS.  81 

Ad  would  haTo  had  no  interest  (c).    A  feme  coyert,  being  a  sole  trader        t. 
according  to  the  custom  of  London,  can  only  sue  and  be  sued  in  the  city  "^^"*^ 
eourts.  and  even  there  the  husband  must  be  joined  for  conformity  (d)  (1).  ®-  Mw- 
If  a  right  accrue  or  injury  be  committed  to  a  feme  covert  whilst  living  sep-  '^' 
arate  from  the  husband,  an  indemnity  should  be  tendered  to  the  husband 
against  costs,  after  which,  even   without  his  consent,  an  action  may  be 
towight  in  his  name,  either  separately  or  jointly  with  his  wife,  according 
totbethen  circnmstances  of  the  case  (^)  ;  but  the  indemnity  should  be  pre- 
Tioosly  tendered,  or  the  court  might  stay  proceedings  (/*). 

If  the  husband  survive  (g)  there  is  a  material  distinction  between  chat- 
tek  real  and  choses  in  (iction.  The  husband  is  entitled  to  the  chattel  real 
bf  survivorship,  and  to  all  rent,  &c.  accruing  during  the  coverture ;  he  is 
abo  entitled  to  all  chattels  given  to  the  wife  during  the  coverture  in  her  own 
light  (A),  though  not  to  her  rights  in  aiUre  droU  (t).  But  mere  choses  in  ac- 
tiw,  or  contracts  made  with  the  wife  before  coverture,  do  not  survive  to 
tke  husband,  and  he  must,  to  recover  the  same,  sue  as  administrator  of  his 
▼ife,  (k)  (2).  So  the  administrator  of  a  husband,  who  survived  his  wife, 
aod  died  without  taking  out  administration  to  her  effects,  cannot  recover  her 

(e)  Col  Lit.  361  a.  n.  1;  Cro.  Jac.  77.  205;  Com.  438  to  437;  Co.  Lit.  351,  n.  1;  Com. 
R.  Rep.  1236.  Dig.  Bar.  &  Feme,  F.  1,  E.  2,  8,  Z.  (2  A.) 

(rf)  2  B.  &  P.  98;  4  T.  R.  361.  (A)  Com'.  Dig.  Bar.  &  Feme.  E.  2,  3,  Z.;  1 

(r)  Chambers  r.  Donaldson,  9  East,  471;  4  M.  &  Sel.  180;  2  Bla.  Com.  424;  Co.  Lit.  351 

Bit.  k  Aid.  419,  pott.  a,  note  1. 
(/)  Moi^an  and  wlib  v.  Thomas,  2  C.  &  M.  (t)  lb.  Ibid,;  4  T.  B.  616, 1  Boll.  Ab,  889, 

S8.  pi.  10;  Dyer  381  a. 

(f)  As  to  the  effect  of  sarriYorship  in  gen-  {k)  Com.  Dig.  Bar.  &  Feme,  E.  8;  2  Bla. 
nl  betv«BQ  faaiott  and  feme,  see  Bac.  Abr.  Com.  435;  8  Mod.  186;  2  Ves.  sen.  676;  Kep. 
XacBtBia  and  administrators,  H.  4;  2  Bla.  temp.  Talb.  178;  Co.  Lit  851,  n. 

(1)  JlUtT  in  Pennsylyania.  Act  of  22d  Feb.  1718,  sect.  1.  Pard.  Dig.  298.  1  Sm.  Laws, 
««i 

A  husband  eaanot  oonyey  an  estate  bj  deed  to  his  wife.  Uartin  v.  hiartin,  1  Oreenl.  298. 
Yivt-iiaptial  contracts  are  sanctioned  upon  the  principle  that  the  convenience  and  interest  of 
ftoilies  require  sach  esehanges.  Thns,  it  was  held  that  a  conveyance  made  in  trust  to  the  wife, 
^tt  Barr^age,  upon  the  transfer  to  him  by  the  wife,  of  an  equivalent  out  of  her  property,  wiU 
^«t^i]lshed  both  at  law  and  in  equity.  Bat  such  contracts  must  be  honest;  not  feigned  or  pre- 
tedri.    BnUard  v.  Briggs,  7  Pick.  588. 

{f)  Although  the  husband  cannot  sue  for  a  debt  due  his  wife  dum  wla^  after  her  death,  with- 
out ebtnaing  letters  of  administration,  yet  the  necessity  of  doing  this  has  relation  merely  to  the 
^fidrsodnot  to  the  righi  of  reducing  her  cho9t%  in  action  into  possession;  the  right  to  them 
xoaies  in  no  other  person ;  if  he  gain  possession  of  them  without  suit,  his  title  is  as  perfect  as 
t^Mgh  he  bad  taken  out  letters  of  administration;  if  he  die  without  raduoing  them  into  posses- 
^,  the  rii^  to  them  survives  to  his,  and  not  the  wife's  representatives,  and  if  any  other  per- 
MB  ebtabi  die  possession,  he  can  hold  only  as  trustee  for  the  husband  or  his  representatives. 
Wkluker  r.  Whitoker,  6  Johns.  112.  Co.  Lit  351.  a,  n.  1.  See,  however,  Cornwall  v.  Hoyt, 
7  Cooo.  429.    Beach  v,  Norton,  8  Conn.  71.    Griswold  v.  Penniman,  2  Conn.  564. 

Wheie  a  kgaey  had  been  left  to  the  wife,  and  the  husband  had  been  absent,  so  that  the  wife 
■b^Maed a  dlvoroe  dissolving  the  ties  of  matrimony;  .luld,  that  the  wife  was  entitled  to  the 
•legcy.  Wintercaat  v.  Smith,  4  Rawle,  177.  In  the  case  of  Goddard  v.  Johnson,  14  Pick, 
t^itwis  decided  that  a  husband  may  sue  in  his  own  right,  after  the  death  of  his  wife,  for  a 
iBgae^  Mcniing  to  the  wife  during  the  coverture.  In  this  cose  the  court  said,  *'  we  think  the 
kafaaod  Bught  have  sued  alone,  had  the  wife  been  still  living,  and  consequently  that  the  action 
■fty  be  soiteliied.  It  is  a  well  settled  principle,  that  a  eho$€  in  action  accruing  to  the  husband 
iSi'wHb daring  coverture.  Tests  absolutely  in  the  husband."  In  Hapgood  v.  Hoaighton,  22 
f^  4d0,  the  court  confirmed  the  above  decision.  See  Sawyer  v.  Baldwin,  20  Pick.  878;  Davis 
f.  HnrtoQ,  6  Metcalf,  543,  545.  For  a  full  collection  of  the  cases  upon  this  subject,  see  1  Daniel 
^  Pr.  (1st  Am.  Ed.)  149,  note  (1); Parsons  v.  Parsons,  9  N.  Hamp.  309;  Blpnt  v.  Restland,  5 
fioBcr'g  VoMy,  516,  Perkins*  note  (a)  Strong  v.  Swift,  1  Metcalf,  476;  Wallace  «.  Taliaferro, 
2Cdl,  447;  Irvine  «.  Divine,  7  Monroe,  246;  Uayward  v.  Hay  ward,  50  Pick.  517. 
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OF  THE  PARTIES  TO  ACTIONS. 


X.        ehoses  in  actionj  and  for  the  latter  purpose  administration  must  be  taken 

»""""■  out  to  the  wife  (/).     And  he  may  sue  as  administrator  on  a  bond  to  his  wife 

8.  Mar^      *during  coverture  (m).     And  if  pending  an  action  by  husband  and  wife  for 

^^'        such  chose  in  action^  the  wife  die,  the  suit  abates  (n)  ;  but  if  they  obtain 

judgment,  he  may,  notwithstanding  her  subsequent  death,  issue  execution, 

or  support  an  action  of  debt  on  such  judgment  (o).     He  is  entitled  to  sue 

or  distrain  for  arrears  of  rent  which  became  due  in  the  life-time  of  his 

wife,  from  persons  who  were  tenants  of  her  freehold  property  (p).     But 

the  husband  cannot  sue  for  arrears  of  rent  accruing  after  the  death  of  his 

wife,  on  a  lease  of  her  land  by  himself  and  wife  under  seal  during  coverture 

in  which  the  lessee  covenanted  with  the  husband  and  wife  and  the  heirs 

of  the  wife  (g). 

If  the  wife  survivcy  she  is  entitled  to  all  chattels  real  which  her  husband 
had  in  her  right,  and  which  he  did  not  dispose  of  in  his  life-time,  and  to 
arrears  of  rent,  &c.  which  became  due  during  the  coverture,  upon  her  an- 
tecedent demise,  or  upon  their  joint  demise  (r),  during  the  coverture  to 
which  she  assents  after  his  death ;  and  to  all  arrears  of  rent  and  other  eho- 
ses in  action  to  which  she  was  entitled  before  the  coverture,  and  which  the 
husband  did  not  reduce  into  actual  possession  (5).     She  also  takes  by  sur- 
yivorship  a  debt  due  upon  a  judgment  recovered  by  husband  and  wife  (1), 
whether  obtained  for  a  debt  due  to  the  wife  whilst  sole  (O9  or  upon  a  con- 
tract made  with  the  .wife  during  coverture,  where  she  is  the  meritorious 
cause  of  action  (u) ;  and  she  is  entitled  to  a  bond  given  to  her  and  her  hus* 
band  (x),  or  to  her  alone  (1/)^  she  is  also  entitled  to  all  rights  of  action  ia 
autre  droit  as  executrix  or  administratrix  (0).    And  where  during  cover* 
ture  of  an  administratrix,  her  husband  joined  with  two  sureties  in  a  note  for 
money  lent  to  the  husband,  out  of  the  estate  vested  in  the  wife  as  adminis* 
tratrix,  it  was  held,  that  after  the  death  of  her  husband  she  might  sue  the 
other  two  parties  to  the  note  (a).    In  all  these  eases  where  the  wife  is  join* 
ed  in  the  action,  if  the  husband  die  pending  the  suit,  it  will  not  abate,  and 
the  wife  may  proceed  to  judgment  and  execution,  the  death  of  the  husband 
being  suggested  upon  the  record  (2^)  (2).    And  where  a  feme  executrix  maiv 
ries  a  debtor  to  the  testator ;  the  right  of  action  is  only  suspended  during 
the  coverture,  and  if  she  survive,  she  may,  in  her  character  of  executrix^ 
sue  the  executrix  of  her  husband  (c).    But  if  the  husband  made  a  separate 
demise  of  the  wife's  land,  his  executor  will  be  entitled  to  the  rent  wfaicli 
became  due  before  his  death,  and  not  his  surviving  wife  (d). 


(0  Bett8  V,  EemptoD»  2  B.  &IAdoL  678. 

(m)  2  M.  &  Sel.  396,  897. 

(n)  6  B.  &  0.  258. 

(0)  8  Mod.  189,  notes  (g).  {h). 

ip)  82  Hen.  8,  c.  87.  s.  8. 

iq)  2  BiDgb.  112,  4  B.  &  0.  529,  S.  C.  in 
nror. 

(r)  Nol  if  the  husband  demiss  alone.  Dtc/. 
Sir  J.  Mansfield,  2  Taunt.  181.  1  BolL  Ab. 
850  d. 

(«)  1  RoU.  Ab.  850;  Co.  Lit  851  a;  Com. 
Dig.  Bar.  &  Feme,  F.  1. 

(0  Com.  Dig.  Bar.  &  Feme,  F.  1;  2  Bla. 


Com.  484;  2  Ves.  sen.  676;  1  Vem.  896. 

iu)  2  Bla.  Bep.  1289;  Cro.  Jao.   77.  <205; 
Co.  Lit.  851,  a,  n.  1 ;  1  Vem.  896. 

(X)  2  P.  W.  496. 

(y)  2M.  &Sel.  896,'397,n.  b. 

(ar)  4  T.  R.  616;  Com.  dig.  Bar.  &  Ferns, 
F.  1, 

'  (a)  Rioharda  v.  Richards,  2^Bar.  &  Adol. 
447. 

i'b)  8  &  9  W.  8,  c  11,  8.J  7;  Rep.  temp. 
Hardw.  897  to  899. 

(e)  Cro.  Elis.  114;  8  Atk.  726. 

id)  2  Taunt.  181. 


(1)  Gibson  V.  I'odd,  1  Rawle.  452.    Hammiok  «.  Bronson,  5  Day,  290.   m 

(2)  Vide  Sohoonmaker  v.  Elmendorf,  10  Johns,  49.     Vaughan  v.  Wilson.  4  Hen.  &  Mmi 
452.  '  .   '^     .-^ 


IN  FOBM  EX  CONTBAGTU.— DEFENDANTS.  ^t 

*The  consequeitces  of  a  mistake  in  the  proper  parties,  in  the  case  of  bar- 
OB  and  feme,  are,  that  when  a  married  woman  might  be  joined  in  the  action 
with  her  hosband,  bat  sues  alone,  the  objection  can  only  be  pleaded  in  ^_^ 
abatement  (1),  and  not  in  bar,  though  the  hosband  might  sustain  a  writ  of  ^^ 
error  (e),  and  if  she  marry  after  writ,  and  before  plea,  her  coverture  must 
be  pleaded  in  abatement,  and  cannot  be  given  in  evidence  under  the  gene* 
ral  issue  (/}  (2).  But  when  a  feme  improperly  sues  alone,  having  no  le- 
gal right  of  action,  she  will  be  nonsuited  (^)  ;  and  if  she  improperly  join 
io  an  action  with  her  husband,  who  ought  to  sue  alone,  the  defendant  may 
demur  (A),  or  the  judgment  will  be  arrested  (i),  or  reversed  on  a  writ  of 
error  (ifc).  And  if  the  husband  sue  alone,  when  the  wife  oaght  to  be 
joined,  either  in  her  own  right,  or  in  autre  droits  he  will  be  nonsuited  (0  ; 
or  if  the  objection  appear  on  the  record,  it  will  be  fatal  in  arrest  of  judg- 
Beat  or  on  error  (m). 


n. 


U.     WHO  TO  BE  DEPENDANTS. 

The  action  upon  an  express  contract,  whether  it  be  by  deed,  or  merely  "^juraT 
ia  writing,  or  by  parol,  must  in  general  be  brought  against  the  party  who  ist  As  bo* 
Bade  it,  either  in  person  or  by  agent  (n).  And  although  in  the  case  of  a  *^?*?  ^ 
deed  inter  partes^  an  individual  not  named  as  a  party  cannot  sue  thereon,  ^I^^^^ 
thhoQgh  it  contain  a  covenant  with  him,  and  for  his  benefit  (o),  yet  this  rule  and  vitb 
docs  not  protect  from  liability  a  party  who  executes  such  a  deed,  contain-  '•^"iwe 
VB%  a  covenant  by  him,  although  he  is  not  described  as  a  party  thereto  (p).  JJ^S^*  ^^ 

And  a  party  who  expressly  contracts,  and  permits  credit  to  be  given  to  thopar^. 
kirn,  is  liable,  although  he  were  not  the  strict  legal  owner  of  the  property 
ID  respect  of  which  the  contract  is  made,  nor  beneficially  interested.  Thus 
llie  owner  of  a  ship  \^  prima  facie  liable  for  repairs  necessarily  done  to 
it  (9)  (3),  but  where  the  legal  title  to  a  vessel  remained  for  some  time 
after  the  sale  in  the  vendor,  and  during  that  time  the  captain,  by  the  direc^ 
fion  of  the  purchaser,  ordered  repairs,  it  was  decided  that  the  vendor  was 
not  liable  for  the  amount  (r)  (4).    So  the  mortgagee  of  a  ship  is  not 

(e)  8  T.  R.  eSI.  K.     1  M.  ud  Sel.  180, 181. 

(/)  6  T.  K.  265.    Bao.  Ab.  Abatement,  0.  (m)  1  Btra.  229.    Cro.  Jao.  424. 

ItvMld  be  pleadable  pafa  darrein  con/tnu-  (n)  8  East,  12«    8  Esp.  &.   26.    8  Gampb. 

aan  m  abateneat,  if  it  oooorred  after  the  de-  854,  856. 

^Umtbad  plraded  ia  chief  to  the  deolaratiod.  (o)  ArUt,  8. 

fe  liU,  Ml  ed.  849  (2).  (•)  Garth.  76.    Holt.  ,E.  210,  S.  C.    Flatt 

is)  4  T.  R.  861.  on  Got.  7,  8. 

(A)  1  Selk.  114.    1  Hen.  Bla.  lOS.    2  Wite.  {q)  2  Gampb.  889,  617.    4  B.  and  A.  852. 

<M.  Cowp.  686.    See  also  8  Bast,  10.    11  Id.  485. 

(i)  Cn.  Jae.  644.  13  Id.  288. 

(k)  2  Bla.  Rep.  1286.  (r)  8  Bast,  10.     See  18  Beet,  288.    16  Id. 

10  1  ScUl  282.    Bae.  Abr.  Bar.  and  Feme,  169.    2  Gampb.  517. 

(1)  ^Vide  Newton  v.  Robinson,  Tayl.  72. 

(2)  WiboD  T.  Hamilton,  4  S.  and  R.  288. 

(8)  See  Abbott,  Shipping,  (6th  Am.  ed.)  89. 

(4)  Lsooard  ▼.  Hnntington,  15  Johns.  298.  Thome  ▼.  fflohar,  7  Gowen,  697.  Gntler  ▼.  Thnr- 
h  ^  Maine,  218.  Harrington  ▼.  Fiy,  2  Bingh.  179.  M*Iyer  ▼.  Humble,  16  East,  169.  Gox  r, 
U,  1  Carr.  and  P.  602.  Dawe  t.  Hadlook,  4  Pick.  468.  Portland  Bank, v.  Stnbbs,  «  Mass. 
122.  JaMST.  Bixby,  11  Mass.  84.  Mnlden  ▼.  Whitlook,  1  Cowen,  290.  Vide  Wendoyert. 
Ihgbiium,  7  Johns.  808.  Hnssey  ▼.  Allen,  6  Bfass.  168.  In  the  ease  last  oited,  neither  fhi 
Iwatiff  nor  the  master  had  nodoe  of  the  prevloos  transfer. 
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g«       liable  for  wages,  or  repairs  where  the  party  claiming  the  debt  was  em* 

"^^^   ployed  by  the  mortgagor  («),  or  expressly  *gave  him  credit  (t)  (1).     So  if 

1.  w1m>'.     Sin  executor  trustee  carry  on  trade  as  trustee  for  the  benefit  of  the  chil- 

IviUy  li^  dren  of  the  testator,  he  will  be  personally  liable  to  pay  the  debts,  and  may 

^^  even  be  made  a  bankrupt  in  respect  of  them  (u). 

In  the  case  of  an  express  contract,  the  agreement  itself  will,  therefore, 
in  general,  remoTo  all  difficulty  with  regard  to  the  person  who  should  be 
sued  upon  it. 


In  €Mes  But  difficulties  frequently  occur  in  deciding  who  should  be  made  the  de* 

J~|^^  fendant  in  an  action  upon  a  promise  created  or  implied  by  Ixiw  from  a  par^ 
oui  bSl/  ticular  state  of  facts.  In  this  case  it  must  be  ascertained  who  is  the  party 
\i%impliMd.  subject  to  the  legal  liability ;  for  he  is  the  person  who  should  be  sued  (x). 
A  mere  equitable  or  moral  obligation  to  pay  a  demand  is,  in  the 
absence  of  an  express  promise,  insufficient  to  support  an  action  (jy)  (2). 
Anjl  there  are  some  instances  in  which  even  an  express  promise  will  give 
no  additional  force  to  mere  equitable  liability,  as  in  the  case  of  a  prom- 
ise, without  any  new  consideration,  to  pay  a  legacy  (2:),  or  the  share  of 
an  intestate's  effects  to  which  the  plaintiff  is  entitled  under  the  Statute  of 
Distribution  (a).  In  these  cases,  the  subject-matter  is  more  peculiarly 
within  the  province  of  the  Courts  of  Equity,  and  a  Court  of  Common 

(f)  8  Campb.  8d4.  (x)  2  Hen.  Bla.  668;  1  fi«n.  Bla.  98. 

(0  7  B.  and  C.  80.     By.  and  M.  N.  P.  C  (y)  See  Chit  jun.  on  Con.  10. 

190;  2  Bingh.  179;  9  Moore,  844»  S.  C.  (z)  5  T.  R.  690;  7  B.  and  C.  544. 

(u)  Viner  v.  Cadel,  8  Bap.  Rep.  88.  (a)  7  B.  and  C.  542. 


(1)  The  mortgagee  of  a  vessel,  although  the  register  or  enroUnent  maj  stand  in  his  name,  if 
he  has  not  taken  the  aotnal  possession  and  control  of  the  vessel  mortgaged,  is  not  held  liable  ftst 
repairs  or  supplies  fbmishea  by  order  of  the  master,  aeting  under  the  orders  and  authority  of  the 
mortgagor.  Cutler  ▼.  Thurlo,  20  liaine,  218.  Ring  ▼.  FrankUn,  2  Hall,  (N.  T.)  1.  Colson  t. 
Bon£^,  6  Greenl.  474.  Winslow  ▼.  Tarboz,  18  BAaine,  182.  Brooks  v.  Bondsey,  17  Pick.  441. 
M'Carte  v.  Huntington,  15  Johns.  298.  Lord  ▼.  Ferguson,  9  N.  Hamp.  880.  Birbeck  t.  Tucker, 
2  Hall,  (N.  Y.)  121.  Tacker  v.  BufBngton,  15  Moss.  477.  M'Intyre  ▼.  Soott,  8  Johns.  169. 
Champltn  ▼.  Butler,  18  Johns.  169.    Phillips  v.  Sedley,  1  Wash.  0.  C.  226. 

But  the  mortgages  is  liable  fbr  all  supplies  ftimished  after  he  has  taken  possession,  although 
the  plaintiff  at  the  time  he  ftiniisbed  the  sum>lies  was  ignorant  of  the  &ct,  that  the  defendant 
was  mortgagee.  Miln  v.  Spinola,  4  HiU,  (N.Y.)  177.  Champlin  v.  Butler,  18  Johns.  169.  So 
where  a  bill  of  sale  is  unconditional,  the  purchaser  is  liable  for  supplies,  though  he  has  never 
taken  possession  of  the  vessel,  and  though  neither  the  master,  nor  the  merchant  furnishing  sap- 
plies,  had  any  knowledge  of  the  sale.    Lord  v.  Furguaon,  9  N.  Hamp.  880. 

In  respect  to  the  liability  for  repairs  and  supplies,  where  the  vessel  is  chartered,  see  Perry  ▼« 
Osborne,  5  Pick.  428,  where  the  court  remarked  that  generally  supplies  for  a  ship  are  furnished 
on  the  credit  of  the  master  and  owner;  but  where  the  ship  is  out  of  the  employment  of  the 
owner,  the  charterer,  whether  under  a  parol  or  written  contract,  is  held,  and  not  the  owner.  Seas 
also  to  the  same  effect.  Cutler  v.  Winsor,  6  Pick.  885.  Thomas  v.  Hamilton,  12  Pick.  428. 
Tucker  v.  Buflfington,  15  Mass.  (Rand's  ed.)  481  note  (a);  8  Kent,  (5th  ed.)  136^189.  Thomp- 
son  V.  Snow,  4  GreenL  264.  HaUett  v.  Col.  ins.  Qo,  8  Johns.  272.  Emery  v.  Hersey,  4  Greenl. 
407.  Cutler  v.  Thurlo,  20  Blaine,  217.  Houston  v.  Darling,  16  liaine,  418.  Winsor  v.  Cults, 
7  Greenl.  261. 

(2)  See  Mills  v.  Wyman,  8  Pick.  207.  Andrews  v.  Ives,  8  Conn.  868.  Dodge  v.  Adams,  19 
nek.  429.  Parker  V.  Carter,  6  Munf.  278.  M'Pherson  v.  Rees,  2  PennsyW.  621.  Glassy. 
Beach,  5Vermt  175.  Barlow  v.  Smith,  4  Vermont  144.  Commissioners  V.  Perry,  5  Haw. 
58.  Turner  v.  Patridge,  8  Pennsylv.  172.  Snevely  v.  Read,  9  Watts,  491.  Stafford  v.  Bacon, 
25  Wend.  884.  S.  C.  2  Hill.  858.  A  moral  obligation  is  available  as  a  consideration  for  an 
itpreu  promise,  in  those  cases  only,  where  a  prior  legal  obligation  has  existed,  which,  by  reason 
of  some  statute,  or  stubborn  rule  of  law,  cannot  now  be  enforced.  Cook  v.  Bradley,  7  Conn.  67. 
See  Scokton  v.  Eislord,  7  Jotua,  86;  Erwin  v.  Saunders,  1  Cowen,  249;  Shippey  v.  Henderson « 
14  Johns.  178.    • 
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Lav  cannot  so  effectually  do  justice  between  all  parties ;  and  therefore      ^' 
will  not  recognize  even  an  express  promise  so  as  to  allow  an  action  to  be  ^^^^ 
brought  thereon.  I  ^i^^ 

legally  Ua- 

The  general  rule  is,  that  a  cestui  que  trust  cannot  sue  his  trustee  at  bie. 
law  (fr).    But  if  a  trustee  state  an  account,  and  admit  a  balance  duo  from  ^ttigfODst 
him  to  the  cestui  que  trusty  he  may  be  sued  at  law  (c^,  a  truiU: 

A  contract  made  by  an  agents  as  such,  is  in  law  the  contract  of  the  prin*  Agaiost 
cipal ;  Quifctcit  per  aliumfacit  per  se  (1).    The  assent  of  the  agent  is  the  ^gwits, 
assent  of  the  principal ;  the  former  is  the  mere  conduit  or  medium  by  which    ^ 
the  contract  is  effected,  and  is  not  clothed  with  any  legal  or  beneficial 
interest  in  it  which  can  render  him  responsible  upon  the  agreement  (c/),  al- 
though in  some  instances  he  may  sue  thereon  (e).    The  general  rule  there^^ 
fore  is,  that  when  a  person  has  contracted,  in  the  capacity  of  an  agents  and 
that  circumstance  is  known  at  the  time  to  the  person  with  whom  ho  con* 
tracts,  such  agent  is  not  liable  to  an  action  for  non^performance  of  the  con- 
tract (/),  even  for  a  deceitful  warranty  (/?•),  if  he  had  authority  (2)  from 
his  principal  to  make  the  contract  (A).   *For  the  same  reasons,  if  an  attor-  [  *S5  ] 
ndy  ''  for  and  on  the  behalf  of  his  client,  and  as  his  agent,"  promise  to  pay 
money,  he  is  not  personally  liable  if  he  had  authority  from  his  client  (t)(3). 
And  where  a  trader,  after  i^n  act  of  bankruptcy,  employed  an  auctioneer  to 
sell  goods,  who  sent  him  the  proceeds  by  the  hands  of  the  defendant,  it 


(6)  IHoU,  N.  P.  C  641.  See  2  Moore, 
240.  STaont.  268,  8.  C;  Sand,  on  Uses, 
222.  2  Bro.  C.  C.  265.  See  Airther  and 
mfifieation  of  that  rule,  1  Chitty'a  Gen. 
FracL  6,  7,  8. 

(c)  1  Ear.  and  Wol.  167. 

(O  8  Chit  Com.  Law,  104,  211;  Paley, 
Prhi.  and  Agent,  251.  Who  may  be  an  agent. 
Go.  Lit  52,  a. 

(€)  AnU,  6,  7. 

(/)  See  rale  and  principle,  12  Vee.  85li; 


16  East,  62,  66.  Paley,  Prin.  and  Agent,  246. 
8  Campb.  817.  2  M.  and  SeL  488.  2  Taunt. 
887 

(g)  8  P.  Wma.  278,  279;  1  Bla.  Rep.  670; 
2Ld.  Raym.  1210;  Cowp.  565;  Barr.  1986;  1 
T.  R.  181,  674;  4  T.  R.  558;  Peake,  C.  N.  P. 
120;  Bao.  Abr.  Action  on  the  Case,  B.;  Ab- 
bot, Ist  ed.  229;  1  East,  507. 

(A)  8  P.  Wms.  279. 

(t)  8  P.  Wms.  277 ;  2  M.  and  Sel.  488. 


(1)  If  a  note  signed  by  A.  indiTidoally,  be  declared  on  as  **  executed  for  and  in  behalf  of  B. 
1^  ^  agent  A.,"  the  variance  will  be  fettaL  Roesiter  v.  Marsh,  4  Conn.  196.  So  if  such  note 
be  declared  on  as  the  act  and  deed  of  B.    ib. 

(2)  Hopkins  t.  Mehafiy,  11  S.  and  R.  128.  Vide  Carew  ▼.  Otis,  1  Johns.  418.  5  tb.  255,  n.  i. 
Pksnore  t.  Mott,  2  Binn.  201.  Bethune  y.  Neilson,  2  Cai.  189.  Mann  v.  Chandler,  9  Mass. 
IS5.    Dosenbaiy  t.  Ellis,  8  J.  Cas.  70. 

DoCy  ▼.  Wilson,  14  Johns.  878.  Smith  v.  Ware,  18  Johns.  257.  In  Frear  ▼.  Hardenbnrgh,  5 
Johns.  272,  it  was  held  that  there  was  neither  a  legal  nor  moral  obligation  on  the  owner  of  land 
It  ray  ftfr  work  done  on  it  by  one  who  entered,  without  his  consent,  or  any  consent,  or  color  of 
rigBt.    See  20  Johns.  28.    Such  a  consideration  wiU  not  support  an  assumpsit,  ib. 

Buboit  T  The  Delaware  and  Hudson  Canal  Company,  4  Wend.  285.  An  agent  renders  himself 
pCfWnaUy  liable  when  he  makes  a  contract  upon  terms  which  \\fi  knows  he  has  no  authority  to 
agiee  lo.  although  the  contract  be  made  in  the  line' of  his  business  as  agent.  Meeoh  y.  Smith,  7 
Wend.  815;  Cunningham  y.  Soules,  7  Wend.  106.  See  No.  41  Amer.  Jurist,  19,  20.  Woodes  t. 
Bcnnci,  9  N.  Hamp.  55.  Savage  t.  Rix,  9  N.  Hamp.  263.  Clarke  ▼.  Foster,  8  Vermont,  90. 
BiflMMS  ▼.  Heard,  58  Pick.  120;  NowhaH  v.  DunUip,  8  Shepley,  (Maine)  180;  Feeter  ▼.  Heath, 
11  Wend.  477;  Chitty  Cent.  (6th  Am.  ed.)  227,  notes  (1)  and  (2). 

(8)  Ab  attorney  is  personally  liable  to  a  aheriff,  and  so,  it  would  seem,  to  any  other  officer  of  the 
eewt,  fcr  his  ftes,  as  it  is  to  be  presumed  that  the  credit  was  given  to  the  attorney.  Adams  v. 
Hofkins,  6  Johns.  252;  Cnsterhoat  v.  Day,  9  Johns*  114; 
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vas  decided  that  the  assignees  could  not  sae  the  latter  for  the  money  (/)? 


Avn      ^^  where  A.,  an  auctioneer,  being  employed  to  sell  an  estate  belonging  to 

WHo  le^     ^'^  entered  into  and  signed  an  agreement  with  C.  for  the  purchase,  in  his 

gftU/Iiablt  own  name,  as  agent  of  B.,  and  B.  shortly  afterwards  signed  it,  and  added, 

^^  I  hereby  sanction  this  agreement,  and  approve  of  A.'s  having  signed  the 

same  on  my  behalf,"  it  was  held  A.  was  not  personally  liable  (ifc). 

But  if  an  agent  covenant  under  seal  for  the  act  of  another,  though  he  de* 
scribe  himself  in  the  deed  as  contracting  for  and  on  the  part  and  behalf 
of  snch  other  person  (OCO  ;  or  if  he  accept  or  draw  a  bill  of  exchange  gene^ 
rally  and  not  as  agent,  he  is  personally  liable  (m)  (2)  unless  in  the  case  of 
an  agent  on  behalf  of  government  (n)  (3).  So  where  the  defendant  by  a 
written  agreement,  expressed  to  be  made  ^^  by  himself  on  behalf  of  A.  B.  of 
the  one  part,  and  the  plaintiff,  of  the  other  part,"  stipulated  that  he  the 
defendant  would  execute  to  the  plaintiff  a  lease  of  certain  premises,  which, 
as  it  was  proved,  belonged  to  A.  B.,  Best,  C.  J.  held,  that  the  defends 
ant  was  personally  liable  ;  and  he  added,  that  there  was  no  distinction  be-^ 
AgeniB*  tween  deeds  and  parol  i^reements  in  this  respect  (3).  And  where  the  so* 
^^'  licitors  of  the  assignees  of  a  bankrupt,  upon  whose  hands  a  distress  had 

been  made  by  the  landlord,  gave  a  written  undertaking,  stating  that  ^'  the/ 
as  solicitors  to  the  assignees,  undertook  to  pay  the  rent,  &c."  they  wero 
held  personally  liable  (  p)  ;  and  in  general,  where  an  agent  enters  into  a 
written  agreement  as  if  he  were  the  principal,  and  the  credit  is  given  to 

ij)  4TaaDt  198;  8  Campb.  183;  9BiBgh.  (fi)  1   T.  R.  674;  Gow'b  Cu.  N.  P.  117} 

878;  but  see  4  M.  &  Sel.  259.  Brod.  &  Bing.  276  to  286;  7  Moore,  91,  1108, 

ik)  5  Moore,  270;  2  B.  &  B.  462,  S.  G. ;  and  8.  (J. 

Bee  2  TauDt.  874,  887.  (o)  1  Bj.  &  Moo.  229;  aee  6  Moore.  278. 

(Z)  5  East,  148.  (p)  8  B.  &  Aid.  47;  fee  abo  2  D.  &  B.  807S 

(m)  Stra.  996;  1  B.  and  P.  868;  Sowerby  1  B.  &  G.  160,  S.  C.(  ^  Gow.  117;  1  SuriL 

V.  Batcher,  2  Crom.  &  Mees.  868.  14. 

(1)  Vide  White  v.  Skinner,  18  Johns.  807;  Tippets  v.  WaUcer,  4  Mass.  696;  Gatter  v.  Whitto* 
more,  10  Moss,  447;  Meyer  v.  Barker,  6  Binn.  228;  Samner  v.  Williams,  8  Mass.  862;  ^litobdl 
17.  Haien,  4  Gonn.  496;  Belden  i).  Seymour,  8  Gonn.  24;  DavaU  v,  Graig,  1  Wheat.  46;  StoM  «. 
Wood,  7  Gowen,  468;  Stinohtield  v.  LiUle,  1  Greenl.  281;  Magill  v.  Hinsdale,  6  Gonn.  464; 
Copeland  v.  Mercantile  Insurance  Gompany,  6  Pick.  198;  Key  v.  Famham,  6  Har.  &  Johns.  418$ 
Andrews  v.  Este,  2  Fairf.  267;  New  England  Marine  Insurance  Gompany  v,  De  Wolf,  8  Mu 
66;  Evans  ».  Wells.  22  Wend.  284;  Ghitty  Gont  (6th  Amer.  ed.)  229,  and  notes.  _, 

(2)  Or  draw  a  bill  of  exchange  generally,  without  stating  any  qualtiioation  of  hit  respoiv* 
billty  OS  drawer,  though  the  payees  knew  he  was  but  an  agent.  Mayhew  «.  Prince,  11  Mass.  ot» 
The  drawer  of  a  note  a»  guardian  of  another,  was  held  personally  liable,  Thatcher  «.  Dbsmoi^ 
6  Mass.  299;  Foster  v.  Fuller,  6  Mass.  68.  A  Covenant  by  an  executor,  as  executor,  ^^*^ 
oihBrvoUe,  was  held  not  to  bind  him  personally.  Thayer  v.  Wendell,  G.  G.  U.  S.  First  CIrot 
87.    1  Gallis,  87. 


covenant  contained  in  the  lease.*  Hodgson  v.  Dexter,  1  Cranoh,  846.  So,  the  prerident  <>^^  ^7^ 
tion,  sealing  a  covenant,  as  president,  and  on  behalf  of  the  corporation.  Hopkins  v.  ^^^^^l*]^ 
Serg.  &  Rawle,  126;  Bandall  v.  Van  Vechten,  19  Johns.  60.  But  a  pnbfio  officer  may  r">^ 
himself  liable  by  his  express  promise.  Gill  v.  Brown,  12  Johns.  886.  The  Supreme  Gourt  of  tM 
State  of  New  Tork  have  decided,  that  an  agent  of  government,  known  as  such,  19  P^^'P'fS 
liable  on  a  contract  made  by  him  on  aooount  of  government,  unless  it  i^pear,  as  well  that  W 
contracted  in  his  official  capacity,  and  on  aooount  of  government,  as  that  ue  other  p*^  ff? 
the  credit,  aad  intended  to  look  to  government  for  compensation.  Sheffield  v.  Watson,  8 ' ' 
69;  Sed  Vide  Walker  v.  Swartwout,  12  Johns.  444.    Slwiit  v  Hopkhis,  IS  Johns.  818. 
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(io,  he  is  persoDally  liable  {q) ;  but  this  liability  must  be  collected  from  the       n* 
instramenft  upon  a  reasonable  exposition  of  the  whole  of  its  terms  C^").    '^JJStm'^ 
So,  if  a  person  being  an  agent  act  as  a  principal,  and  do  not  disclose  his  u  Who  le- 
prindpal,  or  declare  that  he  acts  as  Bigeui  at  the  time  of  making  a  verbal  «^^^  ^^ 
contract,  and  the  credit  be  given  expressly  to  him,  he  will  be  personally  re-  p^%Q^ 
spooable  («)(1).    The  master  of  a  ship  is  in  general  *liable  for  necessaries  L    °^  J 
foniished  abroad(/),  or  in  this  country,  unless  they  were  furnished  upon  the  ^^•*^**» 
credit  of  the  owners  (u)  ;  and  he  or  the  owners  may  be  sued  upon  the  bill 
of  lading,  or  generally,  for  the  loss  of  goods,  unless  there  has  been  an  ex- 
press contract  with  the  owners  (2;)  (2)  and  it  seems  that  a  policy  broker 
alooe  can  be  sued  for  the  premiums  of  insurance  (^). 

Wbere  an  agent  does  not  pursue  in  any  degree  the  principal's  authori- 
tf(z) ;  or  80  far  exceeds  it  as  to  discharge  the  principal  from  responsibili- 
ty for  his  acts  (a)  ;  or  where  he  acts  under  an  authority,  which  he  knows 
Ae  principal  has  no  right  to  give,  as  an  agent  selling  property  under  a  no- 
tice that  it  does  not  belong  to  his  principal ;  he  is  personally  responsi- 
ble (6). 

There  is  a  material  distinction  between  an  action  against  an  agent  for 
the  recovery  of  damages  for  the  non-performance  of  the  contract,  and  an 
letion  to  recover  back  a  specific  sum  of  money  received  by  him;  for 
vheo  a  contract  has  been  rescinded,  or  a  person  has  received  money  as 
igentof  another  who  had  no  right  thereto,  and  has  not  paid  it  over,  an 

(f)2  East,  142.    6  T.  B.  176;  1  T.  R.  (x)  Carth.  68.  Bao.  Ab.  Actions*  6. 

tik   15  East,  62;  6  Ttont  147.     1  llanh.  (y)  1  Marsh,  on  Ins.  204. 

SBO.  (z)  l£q.  Ab.808. 

(r)  S  Moore,  270.    6  Taunt  874,  887.  (a)  8  T.  K.  761.     1  £sp.  N.  P.  C.  112  ;  8 

(t)  8  Qunpb.  817.    16  East,  68,  66.    12  P.  V^ms.  279;  6  B.  &  Aid.  34.    2  Tannt 

Tea  Ml    PayL  246.    Peake,  C.  N.  P.  120.  886;  10Ve8.400. 
IT.  B.  181.     7T.  B.859.    Borr;  1921.  (6)  Cowp.  666,  666.    4  Burr.  1984.    Bol. 

II)  Cowp.  689.     7  T.  B.  812.  N.  P.  188.    Ld.  Raym.  1210.    4  T.  T.  668. 

(«)  Abbott  on  Siupj^g,  Ist  edit  96.  8tra.  480.    1  Taimt  869.    2  Id.  886. 


0)  ABm  T.  Boataio,  11  Serg.  &  Bawle,  876.  If  the  seller  of  goods,  knowing  at  the 
tisH  that  the  bvjer,  though  dealing  with  him  in  his  own  name,  is  in  trath  the  agent  of  another, 
diHtle  give  the  eredit  to  saeh  agent,  he  cannot  afterwards  recover  the  value  against  the  known 
prisapu;  bat  if  the  principal  te  not  known  at  the  time  of  the  purchase  made  by  the  agent,  it 
ieoBs  that  when  discovered,  Uie  principal  or  the  agent  may  be  sued  at  the  election  of  the  seller; 
vins  when  by  the  usage  of  trade,  the  credit  is  understood  to  be  confined  to  the  agent  so  dealing; 
ss  iiirtiealartY  in  the  case  of  principals  residing  abroad.  Patterson  v.  Oandaseqai,  16  East,  62. 
ft  Vide  Mauri  v.  HeOeman,  18  Johns.  68.  Jaqaes  v,  Todd,  8  Wend.  88.  Lincoln  v.  Battelle,  6 
lb.  475.  PenU  V.  Stanton,  10  ib.  271.  Tradesman's  Bank  v.  Astor,  11  Wend.  87.  Jefifrey  v. 
Sgdow,  18  lb.  6ia 

(2)  The  plaintifT  has  lus  election  to  sue  either  the  one  or  the  other,  unless  there  were 
a  spedsl  promise  from  either,  in  which  case  the  other  is  discharged.  Oamham  v.  Ben- 
Sir.  816.  Fanner  v,  Pavies,  1  Term.  108.  Unless  there  is  some  special  contract, 
lain  9nrjeu%  personally  responsible  upon  all  the  contraotB,  which  he  makes  in 
to  the  cmpkqrment,  repairs,  supplies  and  navigation  of  the  ship.  See  Watkins 
•.laaghton,  8  Johns.  164;  EUiott  e.  Eussell,  10  Johns.  1;  Dakey  v,  Russell,  18  Martin, 
er  is  liable  tor  repairs  and  necessaries  ordered  by  him,  whether  at  home  or  abroad. 
Bbby,  11  Maes.  84:  Marqnand  v.  Webb,  16  Johns.  89;  Leonard  e.  Huntington,  16 

a 

If  Ctee  is  a  special  promise  of  the  master  taken  and  relied  upon,  the  owner  is  not  liable;  and 
SB  the  other  hand,  if  there  is  a  special  promise  of  the  owners,  the  master  is  not  liablci  Hussey  e. 
ADes,  6  Mass.  168;  Chapman  v,  Bnrant,  10  Mass.  47;  James  v.  Bixby,  11  Mass.  84;  Wain- 
vri^t  e.  Crawfinrd,  8  Teates,  181 ;  Farrell  e.  M'Clea,  1  Dall.  896;  Schermerhom  v.  Lomas,  7 
Mas.  811;  Marquaiid  v.  Webb,  16  Johns.  89;  Muldon  e.  Whitlock,  1  Cowei,  29;  Thorn  e. 
Biehi,  7  Goww,  607;  Niekmoo  v.  Monsoon.  6  Uw  Sep.  416. 
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action  may  be  sustained  against  the  agent  to  recover  the  money  (1)  ;  an^ 
the  mere  passing  of  such  money  in  account  with  his  principal,  or  making 

1  Who  !♦.  ^  ^®*'»  '^i^'^^^o^  ^°y  ^^^  credit  given  to  him,  fresh  bills  excepted,  or  farther 
sums  advanced  to  the  principal  in  consequence  of  it,  is  not  equivalent  to 
a  payment  of  the  money  to  the  principal  (c).  But,  in  general,  if  the 
money  be  paid  over  before  notice  toretaitiit,  the  agent  is  not  liable  (<f)(2), 
unless  his  receipt  for  the  money  was  obviously  illegal,  or  his  authority  was 
wholly  void  (e)(3). 

Where  persons  received  money  for  the  express  purpose  of  taking  up  a 
bill  of  exchange  two  days  after  it  became  due,  and  upon  tendering  it  to 
the  holders,  and  demanding  the  bill,  find  that  they  have  sent  it  back,  pro- 
tested for  non-acceptance,  to  the  person  who  indorsed  it  to  them,  it  was 
held,  that  such  persons,  having  received  fresh  orders  not  to  pay  the  bill, 
were  not  liable  to  an  action  by  the  holders  for  money  had  and  received, 
when,  upon  the  bill  being  procured  and  tendered  to  them,  they  refused  to 
pay  the  money  (/).  A  person,  who,  as  a  banker  or  agent,  receives 
money  from  A.  to  be  paid  to  B.,  and  to  other  different  persons,  cannot  ia 
general  be  sued  by  B.,  for  his  share,  unless  he  has  expressly  agreed  to 

[  'ST  ]  appropriate  the  money  to  the  purpose  for  'which  it  was  sent  (g-).  Nor 
can  an  action  for  money  had  and  received  be  maintained  against  a  mere 
bearer  of  money  from  one  person  to  another  (A)  ;  or  a  mere  collector  or 
receiver  who  has  bona  fide  paid  it  over  (i) ;  or  against  churchwarden  to 
recover  back  dues  which,  before  the  commencement  of  the  action,  had 
been  paid  over  to  the  trustees  of  a  chapel,  for  whom  it  was  received  (Ar) ; 
or  against  an  arbitrator  to  recover  money  deposited  with  him  bj  a 
bankrupt,  subject  to  an  award,  and  which  money  the  arbitrator  bona  fide 
paid  over  co  the  person  whom  he  thought  entitled  to  receive  it,  before 
the  issuing  of  the  commission,  and  without  notice  of  the  act  of  bank- 
ruptcy (Z).  But  auctioneers  and  stakeholders  are  considered  in  the  light 
of  trustees  for  both  parties,  and  are  bound  to  retain  the  money  deposited 
with  them,  until  it  be  ascertained  which  of  the  parties  is  entitled  to  receive 
them  (m). 

The  ofrents  of  government  are  not  in  general  liable  upon  contracts  avow* 
edly  entered  into  by  them  in  their  ofiScial  capacity  (4).  Thus,  neither  the 
governor  of  a  fort  or  colony  (n),  nor  a  military  commissary  (o),  nor  the 
captain  of  a  regiment  (;?),  or  ship  (^),  is  liable  for  goods  ordered  by  him 


(e)  8  M.  &  Sel.  844;    Cowp.  666;  Stra. 
480;  6  Taant  816. 

(</)  Cowp.  666;  Barr.  1986;  Ld.  Rsym 
1210;  4.Jr.  R.  658;  Stra.  480;  BuL  N.  P 
134;  10  Mod.  28;  2  Esp.  Rep.  607;  6  Moore 
106;  8  Taunt.  737. 

(e)  1   Campb.  896,664;  8  Esp.  Rep.  163 

1  Stra.  480;  Cowp.  69;  1  Taunt.  369. 

(/*)  1  Moore,  64;  see  14  Eaat,  682,  690 

2  B'ing.  7;  9  Moore,  84,  S.  G. 

{g)  14  East,  682;  7  Taunt  839;  1  R.  & 
M.  68;  8  Cromp.  &  J.  83;  1  Marsh.  Rep.  182. 


(&)  4  Taunt.  198. 

(0  4  Burr.  1986;  4  T.  R.  664,  666. 

{k)  8  Taunt  186. 

(Z)  7  B.  &  C.  101. 

(m)  4  Burr.  2689;  7  Moore,  466.  As  to 
deposits  on  legal  or  illegal  wagers,  see  Chil» 
jun.  Con.  198;  7  Price,  640;  8  B.  &  C.  227. 

(n)  1  T.  R.  182;  2  Moore,  627. 

(o)  1  T.  R.  180. 

ip)  1  East,  136,  279. 

iq)  1  T.  R.  674. 


(1 )  Vide  Campbell  v.  Hall,  Cowp.  204.  Hardaore  v.  Stewart,  6  Esp.  108.  Hearsay  v.  Prnyii, 
7  Johns.  170.    Whitbread  v.  Brooksbank,  Cowp.  69. 

(2)  Vide  Carew  v.  Otis,  1  Johns.  418. 

(8)  Or  the  payment  was  oompulsory,  and  not  made  expressly  for  the  use  of  the  prinoipal. 
Ripley  v,  Qelston,  9  Johns.  20i;  Mowatt  v.  M'Clellan,  1  Wend.  178;  Mitchell  v.  BristoL  lO 
ib.  492. 

(4)  See  ante,  86,  note. 
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*fef  the  public  seirice,  in  cases  where  he  does  not  expressly  pledge  his  in-       n. 
dividiial  credit  and  responsibility.    Nor  is  the  secretary  of  war  liable  to  a    *'lt^^ 
retired  clerk  of  the  war  oEEice  for  his  retired  allowance,  although  such  al- 
lowance was  incladed  in  certain  funds  received  by  the  defendant  in  his  1-  Who  Ih 
cfficial  character  (r).    Nor  are  justices  of  the  peace,  contracting  on  behalf  Rj^^  ^"^ 
of  the  public  for  rebuilding  a  public  bridge,  under  the  provisions  of  an  act  Agenti, 
of  parliament  which  provides  a  fund  for  the  payment,  liable  to  the  con-r  &a. 
tractor  (5);  and  it  seems  that  where  a  servant  of  the  crown  expressly  cour 
tracts  on  account  of  government,  he  is  not  responsible,  although  the  agree- 
meat  be  under  seal  (0« 

In  Horsley  v.  Bell  (ti),  a  bill  having  been  filed  by  the  plaintiff,  the  uut 
dertaker  of  a  navigation,  against  the  commissioners  named  in  the  act  for 
carrying  it  on,  who  had  signed  the  several  orders,  it  was  contended,  first, 
that  the  defendants  were  not  personally  liable,  because  they  were  excrcis- 
iag  a  public  trust,  and  the  credit  was  given  4o  the  undertaking  itself,  and 
not  personally  to  them,  and  the  remedy  was  therefore  in  rem;  secondly, 
that  those  who  had  been  present  at  the  meetings,  and  had  signed  some, 
bat  not  all  the  orders,  were  liable  only  to  those  which  they  had  respective- 
ly signed.  But  Lord  Chancellor  Thurlow,  assisted  by  Ashhurst  and  Gould, 
Jastices,  held,  first,  that  *the  commissioners  were  personally  liable;  r  *8g  1 
and,  secondly,  they  were  all  liable  in  respect  of  all  the  orders.  Lord 
Thuriow  said,  ^^  Who  would  make  a  contract  on  the  credit  of  toll,  which 
it  is  in  the  power  of  the  commissioners  to  raise,  or  not,  at  their  pleasure  ? 
Then  upon  whose  credit  must  the  contract  be  ?  Oertainly  that  of  the 
enmajflsioners  who  act.  It  is  their  fault  if  they  enter  into  contracts  when 
they  have  no  money  to  answer  them.  They  have  made  themselves  liable 
bj  tiieir  own  acts."  And  this  doctrine  was  confirmed  in  the  recent  case 
of  Baton  v.  Bell  (z).  It  appeared  that  an  enclosure  act  empowered  the 
CTBimissioaiers  to  msdce  a  rate  to  defray  the  expenses  of  passing  and  exe- 
eating  the  act ;  and  enacted,  that  persons  advancing  money  should  be  re- 
paid out  of  the  first  money  raised  by  the  commissioners.  Expenses  were 
iacorred  in  the  execution  of  the  act  before  any  rate  was  made.  To  de- 
fray these  expenses,  the  commissioners  drew  drafts  upon  their  bankers,  re- 
faring  them  to  pay  the  sums  therein  mentioned,  on  account  of  the  public 
drainage,  and  to  place  the  same  to  their  account  as  commissioners.  The 
bankers,  during  a  period  of  six  years,  continued  to  advance  considerable 
Boms,  bj  paying  drafts ;  and  it  was  held,  that  the  commissioners  were 
personally  responsible  to  the  bankers  for  the  drafts  so  made.  And  a 
diurchwiurden,  who  employs  a  person  to  make  a  plan  of  the  church,  in 
order  that  the  plan  may  be  laid  before  certain  commissioners  for  building 
sew  churches,  is  personally  liable  to  such  person  Q/}.  These  cases  appear 
to  have  been  decided  upon  the  ground  that  the  several  parties  sued  had 
within  their  reach  the  means  of  indemnifying  themselves  by  making  rates, 
or  out  of  funds  in  their  hands  or  power  (^r).  And  it  has  been  decided  that 
▼estryoien,  who  at  a  vestry  meeting  sign  a  resolution  ordering  the  parish 
sarrejof  to  take  steps  for  defending  an  indictment  for  not  repairing  a  road^ 

(f)  7  Mom,  91;  2  B.  vdA  B.  276,  a  C.  (c)  5  B.  and  Aid.  84. 

(<)  21loore,  621.  (y)  Brook  v.  Oaest,  N.  P.  Stafford,  Sm^r 

(0  1 T.  R.  974;  2  Moore,  621.  mer  Aniaes,  1826,  oited  a  Bing.  481. 

(a)  1  Bro.  a  0. 101;  AmbL  770;  Fakj,  If)  Sao  8  Biog.  488. 
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«.       are  not  liable  to  the  attorney  employed  by  the  surveyor ;  because  the  con- 
"^^    duct  of  the  business  relative  to  the  road  was  more  peculiarly  the  province 
1.  Who      of  the  surveyor,  who  could  have  afterwards  charged  the  parish  in  his  ao- 
legaUj  lift-  count,  and  been  reimbursed  by  a  regular  parish  rate  (a).     The  surveyor 
^^  of  a  turnpike  road  employed  by  and  acting  by  order  of  commissioners, 

Agntfl,      appears  not  to  be  liable  to  persons  who  perform,  work  in  repairing  the 
&o«  road ;  for  in  such  case  the  surveyor  is  to  be  viewed  in  the  light  of  a  mere 

servant  of  the  commissioners  (i). 

Where  the  agent  does  not,  at  the  time  the  contract  is  made,  disclose 
that  he  is  acting  merely  as  an  agent,  and  the  principal  is  unknown,  the 
latter  may,  when  discovered,  be  sued  upon  the  agreement  (c).    And  the 
r  «gg  -1  principal  is  also  responsible  for  the  price  of  goods  *ordered  by  his  agent, 
*-  "^  who  disclosed  that  he  was  acting  merely  as  such,  but  did  not  express  who 

his  principal  was,  although  the  vendor  had  actually  debited  the  agent 
without  inquiring  the  name  of  his  employer ;  for  in  such  case  the  vendor 
cannot  be  considered  to  have  had  the  means  of  electing  finally  to  give 
credit  to  the  agent  only  (</). 

But  the  principal  is  not  liable  upon  the  contract  of  his  agent,  if  the 
other  party  to  the  agreement,  with  full  knowledge  of  the  Cacts,  and  the 
power  and  means  of  deciding. to  whom  he  will  give  credit,  elect  to  give 
credit  to  the  agent  only,  in  his  individual  character  (e)  (1). 
Parimrij       At  law,  OJXQ  partner  ov  tenant  in  common  cannot  in  general  sue  his  co- 
Unafiii  in  partner  (2)  or  co-tenant,  in  any  action  inform  ex  contractu  (/);  but  must 
te.nSng   proceed  by  action  of  account  (g*),  or  by  bill  in  equity  (3).     This  rule  is 
€ach  otlur,  founded  on  the  nature  of  th^  situation  of  the  parties,  the  difficulty  at  law 
of  adjusting  complicated  accounts  between  them,  and  the  propriety^  arising 
from  the  supposed  confidence  reposed  by  the  parties  in  each  other,  of 
their  being  examined  upon  oath,  which  can  only  be  effected  in  a  Court  of 
equity.    Therefore,  in  the  case  of  a  partnership,  whether  it  be  a  general 
or  particular  partnership,  one  partner  cannot  at  law  recover  his  share  oC 
money  received  by  the  other  on  account  of  the  firm,  unless  on  a  final  bal- 
ance of  all  accounts  a  particular  sum  be  found  due  to  one  partner,  whidt 

(a)  8  BiDg.  878.  (€)  16  East,  62;  4  Taunt  674;  9  B.  &  a 

(6)  1   B1&.  Rep.  670.    As  to  liabiUtyof       89,90. 


trustees  of  a  turnpike  road,  10  Bing.288.  (/)  2  T.  R.  428;  2  B.  &  P.  124;  4 

The  subscribers  who  attend  a  committee  of  144;  4  Esp.  B.  182;  2  Marsh.  319,  824;  1 

a  hospital  are  liable  to  Uie  creditors  of  such  B.  &  C.  74;   8   Id,  846;  2  Crom.  &  Mett. 

hospital,  7  Bing.  706.  861;  2  Bing.  N.  C.  108.    But  a  partnerali^ 

(c)  16  East,  67;  4  Taunt.  676,  note.    Per  must  have  been  actually  formed,  8  B.  &  C 

Lord  Tenterden,  9  B.  &  C.  86.    See  anU,  84,  814. 

86, 86.  {g)  ISao.  Ab.  Account,  Willes,  206. 

{d)  9  B.  &  C.  78. 


(1)  See  ante,  86  a.  n.  (1).  Fetapsco  Ins.  Co.  v.  Smith,  6  Har.  &  Johns.  171;  Westmor^ 
land  V.  Davis,  1  Alabama  K.  8.  299;  French  v.  JPrioe,  24  Pick.  18.  Abbott  on  Shipping,  (6tl 
Am.  ed.)  186, 136,  note. 

(2)  Murray  v.  Bogert,  14  Johns.  818;  Beach  v,  Hotohkiss,  2  Conn.  426;  Walker  v.  Long 
2  P.  A.  Browne,  126;  Oxeas  v.  Johnson,  4  DalL  484;  1  Binn.  194;  Young  v.  Brick,  2  Penn 
668;  Course  v.  Prince,  1  Const  Ct.  413;  Kennedy  v.  M'Fadon,  8  Har.  &  Johns.  194.  JSlliim 
in  MassAchasetts,  Brigham  v,  Eveletb,  Jones  v.  Harraden,  9  Mass.  638,  610;  Bond  v.  Hays,  12 
Mass.  84;  Wilbey  v.  Phinney,  16  Mass.  112;  Fanning  v.  Chadwiok,  8  Pick.  420;  Brinley  « 
Kupfer,  6  Pick.  179;  Westerlo  v.  Evertson,  1  Wend.  632;  Farr  v.  Smith,  9  Wend.  388. 

(8)  Vide  Niven  v.  Spickermaa»  12  Johns.  401 ;  Oieas  v,  Jdmson,  1  Binn.  191. 
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the  other  expressly  promises  to  pay  (A)  (1)  (2)  ;  or  unless  there  be  an       n- 
express  coyenant  to  accoant,  Ac.  (i)  'ahmT 

It  has  been  held  that  assumpsit  for  money  had  and  received  may  be. i^^]^^!^. 
maintained  i^inst  one  who  had  been  a  member  of  a  benefit  club,  for  gaily  Ui^ 
money  intnisted  to  his  keeping  by  the  rest  of  the  society,  in  the  name  of  ^^« 
the  officers  properly  appointed  for  managing  their  affairs,  under  the  arti-  P»rtn«, 
cles(ilr)(3).    So  one  joint  contractor  who  pays  money  for  another,  the  eiSh^«. 
▼hok  of  which,  or  a  particular  part  of  which  the  latter  had  engaged  to  pay, 
maj  recover  it  from  the  other  as  money  paid  to  his  use  (/)(4),  and  if  one  of 
two  joint  contractors  refer  the  claim  of  a  third  person  to  damages  upon  the 
contract  to  arbitration,  and  pay  over  the  sum  awarded  to  the  claimant, 
hemajsne  his  co -contractor  for  money  paid  (m).    In  the  cs^se,  however, 
rfa  general  unsettled  account  between  partners,  one  who  has  been  com- 
pelled to  pay  the  whole  of  a  creditor's  demand  cannot  sue  his  co*partner 
at  law  (n). 

In  the  case  of  a  personal  chattel,  or  of  trees  severed  from  the  land,  *if  [  *40  ] 
cue  or  two  more  joint'tenants,  or  tenants  in  common,  by  the  sale  there- 
of, convert  the  thing  into  money,  the  joint  interest  is  determined,  and  each 
hath  a  separate  interest  for  a  sum  certain,  and  may  support  money  had 
and  received  against  the  other  (o)  (5)  ;  and  one  partner  may  maintain  an 
a^n  for  money  bad  and  received,  against  the  other  partner  for  money  rie- 
eeiTed  to  the  separate  use  of  the  former,  and  wrongfully  carried  to  the 

{%)  2T.  B.478;  2  Biog.  170;  8  Bing.  65,  (0  6  Taunt.  289;  1  Marsh.   608;  1   Eaat, 

ft;  6  B.  &  C.  149.    See  1  Holt,  868.  29;  8  T.  R.  614;  Rol.  Abr.  Action  sar  Ih  Case, 

(t)  2  T.  R.  482;  7  Mod.  116;  13  East,  8,  24,  pi.  31;  8  Camp.  168. 

W;2  CitHD.  &  Mees.  861;  1  Bing.   N.   C.  (m)  4  Moore,  840. 

»;  2  Bing.  N.  C.  108.  (n)  1  Stark.  78,  79. 

(*)  6  Price.  131.  (0)  Wmes,  209;  8  T.  B.  146, 

(1)  Vide  Cesejv.  Brash,  2  Cafnes,  293;  Halsted  v.  Schenelxel,  17  Johns.  80;  Westerlo 
•.Eicrtaoo,  1  Wend.  632;  Coarse  v.  Prince,  1  Const.  416.  There  need  not  be  an  express 
pnm  m  PennsylTania.  The  action  may  be  maintained  if  the  accounts  have  been  settled  and 
sUtteestraek,  which  most  be  the  act  of  both  parties.  Ozeas  v,  Johnson,  1  Binn.  191 ;  La- 
wfinv.  Ca»,  1  Wash.  C.  C.  481.  So,  if  one  partner  covenant  to  pay  all  debts  due  fh>m  the 
prtMohip,  he  is  liable  for  a  debt  dae  ftom  the  partnership  to  one  of  the  other  co-partners. 
BAui  V,  Howard,  7  Mass.  804 ;  Cloogh  v.  Hoffman,  6  Wend.  499.  Bat  it  seems,  that  in  Penn- 
qfhiniA  sboe  the  act  of  4th  April,  1831,  a  daim  for  a  balance  arising  from  partnership  trans- 
Mliw,  may  be  set  oflf  in  atsumpiit,  though  such  balance  has  not  been  ascertained  by  auditors 
i  a  Ktioa  of  aooount.    M*Paddan  v.  Erwin ,  2  Whart.  87. 

(2)  IHiere  a  balance  has  been  struck  between  partners,  an  action  lies  wHkout  an  expreu 
F^wtoflay  tmeh  balance,  Wray  v.  Milestone,  5  M.  &  W.  21.  See  Williams  v.  Henshaw, 
IIPiek.S,8.  C.;  12  Pick.  378;  Clark  v.  Dibble,  16  Wend.  608;  Sally  v.  Oapps,  1  Alabama, 
SS.  121;  Barger  v.  Collins,  7  Ear.  &  Johns.  218;  Chase  v.  Garvin,  19  Maine,  211;  Gibson 
i.Mrare,6  N.  Hamp.  547.  Collyer,  Partn.  (Perkins's  ed.)  §  281,  note  and  cases  cited;  where 
viQ  be  bead  the  Uw  as  held  in  the  several  states  upon  this  subject. 

(5)  Thsdeonon  in  this  case  (Sharpe  v.  Warren,  6  Price,  181)  can  only  be  sustained  on  the 
pMsd  that  the  Act  of  Parliament  vested  the  right  to  sue  in  the  ofllcers  of  the  society. 

^Wb  a  board  of  directors  consists  of  sixteen,  a  joint  action  against  four  of  the  number  can- 
Hftkaaiatained.  Franklin  Fire  Ins.  Co.  v.  Jenkins,  8  Wend.  130.  And  no  action  lies  by 
^^ptaer  against  another,  except  there  has  been  a  settlement  of  accounts,  and  promise  to  pay 
^nlttee.    Niven  v.  Spickerman,  12  Johns.  401. 

(4)  Jokeson  v,  Johnson,  11  Mass.  869;  Bachelder  v.  Fiske,  17  Mass.  464;  Keith  v.  Easton, 
9  Rok.  261, 262;  Wiggin  v.  Saflblk  Ins.  Co.  18  Pick.  146,  158.  Co-trespassers  are  not  enti- 
■BitocoBtribation  from  each  other.  Campbell  v,  Phelps,  1  Hck.  62,  66;  Yoee  Vt  Grant,  16 
His^  506, 521. 

(6)  Yide  Selden  v.  Hickok,  2  Caines,  166.  One  tenant  in  common  cannot  maintain  assump- 
i^tjplBBt  his  co-tenant,  or  tlie  guardian  of  his  co-tenant,  or  the  agent  of  such  guardian,  for  a 
P^^en  of  the  Tent  received  by  either.  The  oidy  remedy  is,  by  action  of  account,  or  bill  in 
t)«^.  Sherman  v.  Ballon,  8  Cowen,  804.  One  tenant  in  common  cannot,  like  a  partner, 
>A  tks  wIkAs  interest  of  lus  co-tenant.  If  he  do  so,  trover  lies  by  the  other.  Hyde  «.  btone,  9 
^^Bvn,  280.    A  tenant  in  common  cannot  recover  for  repairs  to  the  land,  without  a  previous 
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partnership  account  (p) ;  and  a  partner  may  recover  money  paid  to  his  00* 
^^     partner  for  the  purpose  of  being  paid  over,  as  the  plaintiff 's  liquidated  share 

1.  Wb^U-  ^^  ^  ^^^^  ^  ^^^^  J^^^^  creditor,  if  it  be  not  so  applied,  and  the  plaintiff  be 
J  Ha-  obliged  to  pay  such  joint  creditor  (9)  (1).  So,  one  of  several  co-sureties 
in  a  bond,  <fec.  who  has  been  obliged  to  pay  more  than  his  proportion,  may 
AA.Biiin  ^^^^^  against  any  one  of  the  others  his  proportion  of  the  money  .paid 
«wlioUifr.  v^der  the  bond,  &g.  (r)(2).  And  an  action  at  law  is  sustainable  to  re- 
cover a  contribution  in  the  nature  of  general  average  by  the  shipper  of 
goods  i^inst  another  (5)  (8).  And  if  there  be  not  an  actual  partnership, 
one  of  several  parties  interested  in  profits  may  in  general  proceed  at  law 
against  a  person  who  has  received  his  share ;  thus,  if  a  sailor  engage  on  a 
whaling  voyi^e,  and  is  to  receive  a  certain  proportion  of  the  profits  of  the 
voyage  in  Ueu  of  wages,  when  the  cargo  is  sold  he  may  maintain  an  action 
for  his  wages  against  the  captain,  and  shall  not  be  considered  as  a  part- 
ner (0  (4).  Ajid  when  the  agreement  between  two  does  not  constitute  a 
partnership  as  between  themselves,  but  only  an  agreement  in  favor  of  one, 
as  a  compensation  for  trouble  and  credit,  he  may  sue  the  other,  though,  as 
between  third  persons,  both  might  be  liable  as  partners  (u)  (5). 

It  is  an  answer  to  an  action  that  a  party  is  legally  interested  in  ecLch  side 
of  the  question.  A  party  cannot  be  both  plaintiff  and  defendant  in  an  ac- 
tion (x)  (6).   If  therefore,  one  of  the  plaintiffs  be  also  a  member  of  the  firm 

• 

(p)  2.  T.  B.  476.  (f )  8  Cftmpb.  180;  1  Eut,  220;  4  TMU&t. 

(g)  1  East,  20;  18  East,  7;  6  Taunt.  289.  128. 

(r)  2  B.  &  P.  268.  270;  8  T.  R.  801,  614;  (0  4  Esp.  Bep.  182;  and  lee  3  B.  A(  C.  814. 

2  T.  B.  100|  6  B.  &  C.  689;  1  Moon,  2.  (u)  4  East.  144. 

Seethedi8tiDOtionincase8oftort,8T.B.186;  (x)  2  B.  &  P.   124;  5  Chit  Bep.   689.  & 

1  Campb.  848,  856;  2  Id.  452.    But  no  part  of  C. ;  2  Marsh.  819;  6  Taunt.  597;  8«e  9  B. 

the  costB  paid  or  inourred  by  the  one  surety  in  &  C.  856.    This  may  be  giren  in  evidmM 

an  action  against  him  on  the  bond,  &e.  given,  under  the  general  issue,  6  Bing.  197. 
for  the  principal,  is  reooTerable  against  &eoo- 
turety  by  way  of  contribution,  8  C.  &  P.  467. 


teqiNSt  to  Join  in  making  the  xvpaizs.    Mumtird  v.  Brown,  6  Coweut  476.    Nor  can  the 
of  a  ohamber  reoorer  apunst  the  owner  of  the  room  on  the  lower  floor  and  of  the  ceUar,  fi>r 
tribution,  towaxdi  nscossaiy  repairs  of  the  roof  of  the  houte.    Loriag  v.  Bacon,  4  Mmb.  576; 
Cheeseboiough  v.  Green,  10  Conn.  818. 

(1)  Where  one  partoer  gives  a  mmlsBory  note  to  another  partner,  ibr  the  use  of  the  firm* 
t^  payee  may  mamtain  an  action  in  his  own  name.  Van  Kess  v.  Forest,  8  Craneh,  80.  But 
if  one  partner  pays  the  debt  of  his  firm,  it  is  not  competent  to  the  creditor  to  keep  the  debt  AliTe, 
and  authorise  suoh  partner  to  enft>rse  il  against  his  co-partner.    Le  Page  v.  McC|pk,  1  Wcod. 

(2)  Vide  the  People  v,  Donoan,  1  Johns*  811 ;  Johnson  v.  Johnson,  11  Mass.  389;  Bicfaavd- 
•cm  V.  PSske,  17  Mass.  464;  Growdera  v.  Shelhj,  6  J.  J.  Marsh,  270;  ladderdale  «.  BobinMm,  2 
Brock,  160;  Harrison  v.  Ferguson,  2  Bailey,  897.  The  implied  promise  of  a  principal  to  In. 
demniQr  kis  sureties  is  regarded  as  made  te  them  jointly  and  serorally ;  and  when  thc7  jointly 
pay  money  fttr  him,  th^  may  join  in  a  suit  against  him,  on  such  implied  promise,  for  reink- 
bursement.  Appleton  v,  Basoomb,  8  Metoi^,  169,  Pearson  v«  Parker,  8  N.  Hamp.  866;  J«w- 
ett  V.  Comfiirth,  8  GreenL  107;  Day  v.  Swann,  1  Shepley,  (18  Maine)  165;  J)oolittle  «.  Dwi^t, 
2  Metcalf,  661.    But  see  Gould  v.  Gould,  8  Cowen,  168. 

(8)  As  in  the  case  of  persons  running  a  line  of  stages,  where  each  has  his  separate  portion  of 
the  load,  and  provides  hotses  and  carriages  at  his  own  expense  and  risk.  \\  etmore  e.  Cheese- 
borough,  and  Baker  v.  Swan,  9  John.  807. 

(4)  See  17  Mass.  206. 

(5)  ^de  Muxsy  v.  Whitney,  10  Johns.  228;  Dry  «.  Boswell,  1  Camp.  829. 

(6)  Wesoott  V,  Price,  Wright,  220;  Graham  «.  Harris,  6  GilL  &  Johns.  887;  Eastman  r. 
Wright,  6  Pick.  816;  Warren  v.  Steames,  19  Pick.  78;  Uvingston  v.  Liringston,  2  Con.  Ct. 
428;  Portland  Bank  v.  Hyde,  2  Fair£  196;  Griffith  v.  Chew,  8  Scrg.  &  B.  80.  And  this  role 
will  operate,  although  the  party  ai^Man  on  one  side,  in  his  personal,  and  on  theother,  in  an  offi- 
cial  charaefenr.  Pearaon  v.  Nesbitt.  1  Defer.  816.  See  Justices  v.  Bonner,  3  Dover.  288; 
Tlnaipson  9.P«ie»  1  Melsalf;  666. 
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^tinst  whidi  the  action  is  brought,  upon  a  contract  entered  into  by  the  firm      n* 
the  action  shall  fail,  although  the  other  partners  only  be  sued  (^).    And  ^^jj^ 
▼here  the  agent,  employed  in  endeavoring  to  carry  through  Parliament  a  i.  Whole- 
faiil  Dor  making  a  railway,  sued  the  chairman  of  a  committee  of  snbscrib*  s^Uy  Ua- 
ers  to  the  undertaking  for  his  work  and  labor,  and  expenses  incurred  as  p^en 
nch  agent,  and  it  appeared  that  he  himself  was  a  subscriber  to  the  under^  &c.  sain^ 
taking,  it  was  held  the  action  *wotild  not  lie  (z).  And  in  assumpsit  by  A.  «m^  ^^^^» 
B.  and  C.  against  D.  as  of  one  of  the  indorsers  of  a  promissory  note,  drawn  C  *^1  ] 
bf  E.  in  &yor  of  himself  and  of  the  said  G.  and  D.  then  in  partnership, 
•od  by  them  indorsed  to  the  plaintiffs,  a  plea  in  bar  that  G.  one  of  the  plain* 
ti&B  is  liable  as  an  indorser,  together  with  the  defendant,  was  held  good  on 
ipedal  demurrer  (a)  ;  and  in  an  action  by  several  as  executors,  a  plea  in 
bir  that  the  promises  were  made  by  the  defendants  jointly  with  one  of 
fte  plaintiffs,  is  sufficient  (fr).     So  if  A.  an  attorney,  and  A.  and  G. 
were  members  of  a  trading  company,  and  after  the  dissolution  of  that 
eompany,  B.  and  G.  be  sued  by  creditors  of  the  company  and  retain  A. 
to  defend  the  action,  the  latter  being,  as  a  member  of  the  company,  jointly 
liable  to  contribute  to  the  expense  of  defending  those  actions,  cannot  sue 
B.  and  0.  for  his  bill  of  costs  (c). 

A  bmaiic  is  liable  for  goods  suitable  to  his  rank,  supplied  to  him  upon  a 
eoDtract,  which  a  person,  not  aware  of  his  infirmity,  bona  fide  enters  into 
vith  him  (d). 

A  contract,  whether  it  be  by  specialty  or  not,  is  either  joint,  or  it  is  2di7.  with 
several ;  or  parties  may  bind  themselves  jointly  and  severally.  It  would  be  reference 
a  paisnit  foreign  to  the  object  of  this  Treatise,  to  detail  the  various  instan-  J*^^?' 
ees  in  which  contracts  shall  be  considered  to  entail  upon  the  parties  a  joint  fendantsf 
orsepaiate  responsibility  (e).  The  rule  is,  that  several  persons  contracting  ^*^  ^*» 
together  frith  tiie  same  party,  for  one  and  the  same  act,  shall  be  regarded  ^^^  ^ 
18  jointly  and  not  individually  or  separately  liable,  in  the  absence  of  any 
express  words  to  show  that  a  distinct  as  well  as  entire  liability  was  intend- 
ed to  fasten  upon  the  promisors  (/).    This  rule  is  more  particularly  obvi- 
ois  in  the  case  of  promises  implied  by  law.    But  in  the  case  of  parties  de* 
laiaiBg  or  g^ranting  the  separate  interest  of  each  in  an  estate,  it  seems,  that 
fte  covenant  impUed  by  law  from  the  word  "  demise,"  or  even  an  express 
eovenant  by  the  two,  without  express  words  of  severalty,  shall  be  considered 
toextensive  with  the  interest  granted,  and  therefore  shall  be  several  where 
a  seveiai  interest  is  granted,  and  joint,  if  a  joint  estate  be  granted  (g>). 


(s)  1  a  ft  C.  74;  2  D.  ft  B.  196.  S.  C. 
(«)  2B.  ft  P.  120  ;  6  Manh.  829;  see  8  B. 

(i)  2  a  ft  P.  124,  note  (e);  6  MbOM,  822; 
1  WfBt  17,  la 

(r)  7  a.  ft  C.  419. 

<4  6a  ft  G.  170. 

(<)  SeeBae.  Ah.  ObUgfttioiis;  1  B.  ft  G. 
i82;  Fhtt  on  Cor.  116.  Penons  may  be 
iMi%fiable,aa  jwriMfit  dther  as  haying 
vprairij  ooDtrMtad,  or  by  holding  thenudTca 
*at  te  tUi  world  as  anoh,  or  bj  a  parUomtion 
liAi  Iflaa  or  profit,  16  East,  174;  Poogl. 
M;  2  H.  BL  246,  247.     If  seToral  persona 


dine  together  at  a  taTern,  they  tkn prima  facU 
jointly  liable  for  the  whole  bUl,  and  not  merely 
eaoh  for  his  own  share;  bnt  eaoh  of  the  offl* 
oers  of  a  regimental  mess  is  only  separately 
liable  for  his  own  share,  8  Campb.  51,  68, 
l68;  2  Campb.  640.  As  to  who  are  partners, 
in  general,  see  8  Chit.  Com.  Law.  281.  As  to 
joint  stock  oompanies,  10  B.  ft  C.  128,  288. 

(/)  Freem.  248;  7  Mod.  164;  S.  C.  in  1 
Salk.  898;  see  Plat,  on  Cot.  117, 118. 

{g)  Seel  Show,  79;  a  C.  in  Garth,  97; 
1  Salk,  187;  Comb.  168;  Nay,  86;  6  Bing. 
666. 


1^  fhs  tfwucr  of  ft  pariah  may,  under  stat.  of  Mass.  1717,  oh.  14,  Bot.  stat.  oh.   100, 
§K,8iiehkpradaQeaior^«BeoatDf  on  ft  pxomiie  made  by  him  to  himself  is  treasurer.  Paekard 

«^  Hyi^  2  Mtlcftlf,  47. 
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*First,  where  there  are  several  parties,  if  their  contract  be  joini,  they 

jj,^^  must  all  be  made  defendants  (A)  (1),  although  they  subsequently  arrange 

▲UTS.     amongst  themselves  that  one  only  of  them  shall  perform  the  contract(i)  (2)« 

1.  Who  ie»  And  a  partner  who  retires  from  a  firm  is  liable  for  the  old  debt,  although 

g^y  *^    the  debt  be  carried  by  the  consent  of  the  creditor  to  the  account  of  the  re- 

Partnen.    maining  partners,  and  he  take  their  bill  of  exchange ;  there  being  no  actoal 

&e.  tiling   satisfaction  or  release  of  the  responsibility  of  the  retiring  partner  (A:).  When 

JoSt  ooa^  an  insurance  has  been  made  for  the  benefit  of  several,  a  jury  may  infer  a 

tnot.        joint  contract  to  pay  the  broker  (/).    Where  it  appears  from  an  instrument 

that  a  promise  by  two  contractors  is  intended  to  be  jointj  it  may  be  treat* 

ed  as  such,  although  the  promise  be  in  terms  several  only  (m). 

A  contract  made  by  two  partners  to  pay  a  sum  of  money  to  a  third 
person  equally,  out  of  their  own  private  funds,  is  a  joint  contract,  and  they 
should  be  jointly  sued  upon  it  (n)  (8) ;  but  if  A.  lease  for  years  to  B. 
and  C,  rendering  rent,  and  C.  assign  his  moiety  to  D.,  A.  may  sue  B. 
and  D.  jointly  or  severally,  at  his  election,  for  rent  in  arrear  (o).  And 
where  two  several  tenants  of  a  farm  agreed  with  a  succeeding  tenant  to 
refer  certain  matters  in  difference  respecting  the  farm  to  arbitration,  and 
jointly  and  severally  promised  to  perform  the  award,  and  the  arbitrators 
awarded  that  each  of  the  two  should  pay  a  certain  sum  of  money  to  the 
third,  it  was  decided  that  they  were  liable  to  be  sued  jointly  for  tJie  suns 
awarded  to  be  paid  by  each ;  because,  by  the  terms  of  the  agreement  they 
had  promised  jointly  as  well  as  severally,  which  made  each  of  them  lia- 
ble for  the  act  of  the  other  (p).  Parceners  should,  before  partition,  be 
jointly  sued,  though  they  be  entitled  to  the  estate  by  different  descents(9)* 

{h)  1  Saund.  168»  n.  1;  291  b.  note  4.  (n)  1  Hen.  Bla.  286. 

(i)  8  B.  &  Aid.  611 ;  1  H.  Bla.  236;  2  B.        (o)  Palm.  2S8;  2  Vin.  Ab.66, 67;  2  Saond. 

&  B.  88;  Aee  9  Bing. 297.  182,  note  1 ;  Cro.  Jac.  411. 

{k)  6  B.  &  G.  196.  (p)  7  T.  R.  852;  2  Saund.  61  h.  note  2. 

(Z)  2  Bing.  156;  and  as  to  where  two  OTer-        {q)  Vln.    Ab.  Aotiona,  Joiader,  D.  d.  Pav- 

Men  are  jointly  liable,  1  Adol.  &  BIL  691.  oenerfl.    Bep.  temp.  Hardw.  398, 899. 

(m)  Lee  t;.  Nixon,  Not.  &  Man.  441. 

(1)  M*Call  t.  Prioe,  1  M*Cord,82. 

Where  seyeral  are  indebted  for  labor,  and  a  third  pays  the  oreditor,  at  the  request  of  one  of 
them,  all  may  be  sued  for  money  paid.  Tradesman's  Bank  v.  Astor,  11  WendeU,  87.  In  Tcof 
nessee,  by  statute,  a  creditor  may  sue  any  one  or  more  joint-obligors,  or  partners;  and  such  8iil| 
is  no  luir  to  a  suit  subseauently  brought  against  the  remaining  partners  or  obligors.  Lovxyi  ~ 
Hardwiok,  4  Humph.  188. 

(2)  Where  a  severance  is  made  of  a  joint  oUdm,  by  a  party  liable  to  it,  l^  his  pa^g  to  c 
or  more  his  or  their  proportion  of  the  interest,  the  others  may  bring  their  separate  acdc 
against  him.    Beach  v.  Hotchkiss,  2  Conn.  697,  ante,  9,  in  note.    Bee  Baker  v.  Jewell,  6  Y 
460;  Austin  v.  Walsh,  2  Mass.  401.     But  an  agreement  by  Uie  plahitiflb  to  sever  will  not 
stitute  a  severance  without  the  defendants'  consent.     Peters  v.  I&vls,  7  liass.  257.    When 
person  contracted  in  writing  with  three  persons  to  give  a  bill  of  sale  of  two-thirds  of  a  vessel 
two  of  them,  and  of  one  third  to  the  other,  and,  in  pursuance  of  the  contract  does  convey 
thirds,  this  is  not  a  severance  of  the  cause  oC  action,  and  a  suit  may  be  sustained  fbr  the 
against  the  whole.     Marshall  v.  Smith,  16  Maine,  (8  Shepley,)  17. 

(8)  A  covenant  in  a  lease  to  two  persons,  as  tenants  in  common  that  the  lessees  shall  pay 
rent,  is  a  joint  covenant,  notwithstanding  their  several  interests,    Phillips  v.  Bonsall,  tumi 
ire,  2  Binn.  188.    If  a  partner  purchase  goods  for  the  partnership  account,  but  on  his  indi^' 
ual  credit,  he  may  be  sued  alone.     Sylvester  and  another  v»  Smith,  9  Mass.  119.    And ' 
partner  raise  money  by  way  of  discount,  on  a  bill  drawn  by  himself  individually,  the  k 
cannot  resort  to  the  partnership  either  in  an  action  on  the  bill,  or  an  implied  assumpsit,  althoi 
the  proceeds  of  the  bill  were  carried  to  the  partnership  account    £mly  and  others  v.  Lye, 
East,  7.    But  where  a  partner  raises  money  for  the  use  of  Uie  partnership  by  dravrbg  bills  | 
exchange  upon  the  firm,  although  the  partners  are  not  joinUy  liable  upon  an  unaccepted  biU, 
they  are  jointly  liable  as  for  money  lent,  or  money  had  and  received.  Denton  and  others  v.  ** 
and  another,  5  Campb.  498.  If  one  partner  make  a  warrantv  in  a  sale,  an  actum  may  be  ti 
against  him,  without  joining  his  co-partner.    Qarke  v.  Holmes,  8  Johns.  148. 
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Joiot  contrectors  must  all  be  sued,  although  one  has  become  bankrupt,       "• 
ind  obtained  his  certificate,  for  if  not  sued,  the  others  may  plead  in  abate-  ^"J^^' 
aeot  (r).    In  the  case  of  a  joint  contract,  if  one  of  the  parties  cannot  j  who  le- 
be  arrested  or  served  with  process,  and  a  plea  in   abatement  be  appro-  gaUj  lia- 
licndedjthe  only  safe  course  is  to  proceed  to  outlawry  against  him  (1)  ;  ^^ 
and  efea  then,  if  after  outlawry  and  interlocutory  judgment  against  the  ?«*»«■» 
defendant  who  was  served  with  process,  he   die,  no  proceedings  at  law  ei^hotiUSr. 
against  his  executors  are  sustainable,  the  debt  still  continuing  to  be  joint(5).  r  *4g  ] 

It  seems  that  mere  dormant  partners  (^  (2),  and  nominal  partners 
baring  no  interest  (u)  need  not  necessarily  be  joined  as  defendants  ;  more 
especially  if  the  right  or  interest  of  the  plaintiff  might  otherwise  be 
Tsried  or  affected  (3).  And  in  the  case  of  infants,  or  married  wo- 
men (aj),  contracting  jointly  with  other  persons  competent  to  enter  into 
agreements,  it  is  a  ground  of  nonsuit  to  sue  them  with  the  persons  who 
lie  l^ly  responsible.  Their  names  should  be  omitted,  and'if  the  de- 
fendant plead  the  nonjoinder  in  abatement,  the  plaintiff  may  reply  the 
ffi&ncy  or  coverture  (y).  If  one  or  more  of  several  partners  originally 
jointlj  liable  has  taken  the  case  out  of  the  statute  of  limitations  as  to 
faself  only,  by  promising  or  acknowledging  the  debt,  then  the  action 
flboold  be  only  against  Am,  and  not  against  him  and  his  co  partner,  who 
hsbeen  discharged  from  liability  (z). 

In  the  case  of  defendants^  if  one  of  the  parties  originally  bound  be         • 
^,  it  is  not  necessary  to  notice  him  in  the  declaration,  and  the  sur- 
TiTorsneed  not  be  declared  against  as  such,  but  may  be  sued  as  if  they 
ilflne  were  the  parties  primarily  liable  (a)  (4). 

Setmdlyij  Where  the  covenant  or  promise  is  so  framed  that  it  does  not  SeTcnl 
ttinfernpon  the  plaintiff  a  remedy  against  the  contractors  jointly,  but  each  oontptot 
vonlj separately  responsible  for  his  own  act,  it  is  essential  to  sue  them 
distinctly ;  but  where  it  appears  upon  an  instrument  that  a  promise  by  two 
ttotractors  was  intended  to  he  joints  it  may  be  treated  as  such,  although 
fte  promise  be  in  terms  several  only,  (b  (5). 

(0  2M.  &  8eL  28,  444;  6  Taunt.  178;  4  (u)  2  Campb.  802;  14  East,  210;  1  Stark, 

wt  S26;  iMff,  69.  26;  1  Marsh.  246.  See  as  to  plaintitib,  10  B. 

(<)  1  M.  &  M»  242,  $td  qtUBre.  &  C.  20,  and  ante,  12. 

(0  SPriee.  688;  1  Stark.  B.  272,  888;  8  (x)  8  Esp.  Kep.  76;  6  Id.  47;  4  Taunt. 

«•&;  Holt,  N.  P.  C.  268;  4  M.  &  SeL  476;  468;  1  Wils.  89. 

Iji^ilf.  88;  1  O.  &  B.  684;  4   Id,  240,  {y)  Id,  but  see  8  Taunt.  807. 

fS;  10  B.  &  C.   128,  288;  Demantort  «.  {z)  See  9  Oeo.  4,  c.  14,  s.  2. 

'n,i  Bar.  &  Adol.  398,  oTermles  6  {a)  1  B.  &  Aid.  29;  8  B.  &  B.  802. 


60{    As  to  a  dormant  partner  suing,  (b)  Lee  v.  Nixon  and  another,  8  NeT.  & 

*>«)i^,  12, 18;  and  10  B.  &  G.  20.  Mann.  441. 

(1)  la  FenniylTaiiia,  there  is  no  outlawry  in  oivil  cases — the  return  of  non  ett  inventtu  has, 
kflcnibg,  the  same  eSeet.    Dilman  v,  Shultz,  6  Serg.  &  Bawle,  86. 

(2)  The  New  York  Dry  Dock  Co.  v.  TreadweU,  19  Wend.  626;  Mitchell  v,  DaU,  2^Harr.  & 

^m 

(t)  Bat  vhsare  tbtire  are  dormant  partners  in  a  firm,  and  that  &ct  being  unknown  to  the 
yUifil^  lie  brings  his  action  against  the  ostensible  partner  or  partners,  upon  a  cause  of  action 
m  wtiA  the  whole  firm  are  liable,  and  recovers  a  judgment,  which  is  unsatisfied,  this  may  be 
|Mtd  m  bar  to  a  subsequent  suit  upon  the  same  cause  of  action,  in  which  he  joins  the  osten- 
iMe  tad  donnant  partners  as  defendants.  Robertson  v.  Smith,  18  Johns.  469;  Ward  v.  John- 
•a.  18  Mass.  148;  Smith  v.  Black,  9  Serg.  &  Rawl.  142;  Moale  v.  HoUins,  11  OiH.  &  Johns 
&;WilfiDgB  r.  Omsequa,  1  Peters  C.C.  806;  Anderson  v,  Levan,  1  Watts  &  Serg.  884; 
nns  %  Kcaniey,  6  Hill,  94.  But  see  Sheehy  v.  Mandeville,  6  Cranch,  263 ;  Dennett  v.  Chick, 
IQimbL  198, 194;  Ward  v,  Motter,  2  Bobm,  (Virg.)  666;  Watson  v.  Owens,  1  Richardson, 
|(G.)111;  Bitneev.  Poynti,  8  B.  Monroe,  178;  Scott  v.  Colmesnil,  7  J.  J.  Marsh.  416; 
olfv,  Ptot  (Pttrkins'a  ed.)  sect  676  in  note. 

^(4)  Mottv.  Fstrie,  15  Wend.  818;  but  it  is  more  formal  to  do  so.    H     ins  v.  Boekwell, 
*lWr.  (S.  T.)  6£0. 

(6)  Khnfy  9.  flhmbwfger,  7  Watt,  198. 
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tract  was  joint  (1),  and  that  fact  mast  also  be  proved  on  the  trial,    litoo 
^j^      many  persons  be  made  defendants,  and  the  objection  appear  on  the  plcad- 
2.  Who       ^^S^t  oither  of  the  defendants  may  demur,  move  in  arrest  of  judgment,  or 
•hould  be    Support  a  writ  of  error  (/?)  ;  and  even  if  the  objection  do  not  appear  upon 
Joinedor     the  pleadii)g9,  the  plaintiff  may  be  nonsuited  upon  the  trial,  if  he  fail  in 
om  ttod.     proving  a  joint  contract  (<7)(2).     Although  in  actions  for  torts  one  defend- 
ant may  be  found  guilty,  and  the  other  acquitted,  yet  in  actions  for  the 
breach  of  a  contract^  whether  it  be  framed  in  assumpsit,  covenant,  debt, 
or  case,  a  verdict  or  judgment  cannot  in  general  be  given,  in  a  joint  action 
against  one  defendant,  without  the  other  (r).     In  an  action  of  assumpsit 
against  three  persons,  two  only  of  whom  were  liable  to  be  sued,  the  party 
not  liable,^  together  with  one  of  those  who  were  liable,  suffered  judgment  bj 
default,  and  the  other  party  pleaded  the  general  issue,  and  a  verdict  was 
found  for  the  defendant  who  pleaded,  on  the  ground  that  the  plaintiff  hav- 
ing decIaTed  as  upon  a  promise  by  three  defendants,  to  entitle  himself  to 
[  MS  ]  recover,  he  should  have  proved  a  promise,  either  *express  or  implied, 
binding  upon  all  the  three  (5)  ;  and  where  the  plaintiff  declared  on  a  joint 
'  and  several  promissory  note,  against  all  the  makers  jointly,  and  one  of 
them,  by  his  plea,  admitted  his  hand-writing  to  the  note,  but  the  other  de- 
fendants pleaded  non-assumpsit,  the  plaintiff  was  nonsuited,  for  not  proving 
the  hand-writing  of  the  defendant,  who  by  his  plea  had  so  admitted  it  (t). 
And  though  a  contract  be  proved  to  have  been  in  fact  made  by  all  the  de- 
fendants, yet  if  in  point  of  law  it  was  not  obligatory  on  one  of  the  defend- 
ants, either  on  the  ground  of  infancy  or  coverture,  at  the  time  it  was  en* 
tered  into,  the  plaintiff  will  be  nonsuited,  and  in  this  instance  he  cannot 
avoid  the  objection  by  entering  a  noUe  prosequi  as  to  the  infant  or  feme 
covert  (t<)(3)  ;  but  must  discontinue  and  commence  a  fresh  action,  omit- 
ting such  parties  ;  in  which  case  should  the  defendants  plead  the  non-join- 
der of  the  infant  or  feme  covert  in  abatement,  the  plaintiff  may  reply  the 
infancy  or  coverture  (a;).    But  when  one  of  the  defendants  is  discharged 


(p)  7T,R.862. 

Iq)  1  £a8t,  62;  1  Ler.  68;  1  Esp.  Rep. 
868;  Bal.  N.  P.  129;  1  H.  Bla.  87;.2N:B. 
866,  464;  12  East,  94,  464;  2  Taant.  49;  2 
Campb.  808;  6  Car.  &  P.  646,  and  the  Court 
wm  not  permit  the  stril^ing  oat  the  names  pf 
one  or  more  defendants  to  oare  the  defect,  ib. 
ibid.  The  same  rale  prevails  under  a  joint 
commission  of  bankrnptojr.  Cooke's  Bank. 
Law,  6,  7. 


(r)  1  Lev.  68;  2  New  Rep.  866.  464;  IS 
East,  98,  464;  aliUr  in  case  against  a  carrisr; 
and  as  to  parties  to  actions  ex  delicto,  am 
pott. 

(t)  1  East,  62;  8  T.  R.  662;  1  Lev.  68. 

(0  1  Esp.  186. 

(tf)  jfnfe,  44. 

(x)  4  Taunt  468,  470;  8/(2.807;  14  East, 
214;  8  Esp.  Rep.  76;  Yin.  Ab.  AcUoos. 
Joinder,  D.  d.  pi.  8;  6  Esp.  Rep.  47. 


ment  was  recovered  against  A.,  one  of  two  joint  makers  of  a  promissory  note :  the  plaintifl 
brought  an  action  afterwards  against  A.  and  B.  the  other  maker,  on  the  same  note,  B.  plMd«d 
separately  the  recovery  against  A. ;  the  plea  was  held  bad.  Sheehy  v.  Mandevilleand  JamesoBi 
6  Cranch,  268.  See,  however,  the  remarks  of  Cb.  Justice  Spenoee  upon  the  case  of  Sheehy  « 
Mandeville,  18  Johns.  482. 

(1)  Waloott  V.  Canfield,  8  Conn.  198. 

(2)  Manahan  v.  Gibbons,  19  Johns.  109.  Vide  Jackson  «.  Woods,  6  Johns.  280,  281.  Tau 
V.  Goodrich,  2  Johns.  218.  Livingston  v,  Tremper,  11  Johns.  101.  Elmendorph  v,  Tappan.i 
Johns.  176.  Burnham  V.  Webster,  6  Mass.  270.  Where  a  suit  is  brought  against  severs 
joint  debtors,  a  recovery  must  be  had  against  all  or  none,  unless  one  or  more  of  the  defendant 
interpose  a  personal  defense,  such  as  infaLcy  or  bankruptcy,  Kimmel  v.  Shultz,  Breese,  12fl 
See  Blight  v,  Ashley,  Fetter,  C.  C.  16;  Ewin  v.  Divine,  2  Monroe,  124;  Jenkins  v.  Hunt,  2  Rand 
446;  Tuttle  v.  Cooper,  10  Pick.  281 ;  Browne  v.  Warner,  2  J.  J.  Marsh,  88. 

(8)  Vide  contra  Hartness  v,  Thompson,  6  Johns.  160;  Woodward  v.  NewhaU,  1  Pick.  60Q 
Niles  V.  Drake,  17  Pick.  616;  Cutti  v.  Gordon,  18  Maine,  474;  Judaon  o.  Gibbons,  6  Wenddi 
228,  229;  Collyer,  Partn.' ( Perkins's  ed.)  §  720,  and  notes;  Allen  v.  Butler,  9  Vermont.  12S 
8ee  20  Johns.  160, 161;  Robertson  v.  Smith,  18  Johns.  469;  Kimmel  «.  Shults,  1  Breese,  128 
Shields  v.  Perkins,  2  Bibb.  227;  Brown  v,  Warner,  2  J.  J.  Marshy  88;  Tuttle  «.  Coppw,  V 
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from  liability  by  matter  subsequent  to  the  making  of  the  contract,  and       n* 


▲NTS. 


rhich  operates  only  to  protect  him  individually,  leaving  the  contract  in 
oiher  respects  in  full  force,  ae  by  bankruptcy  and  ccrtiGcate,  or  by  the  2  who 
order  of  the  Insolvent  Court,  the  failure  on  the  trial  as  to  him  on  that  should  be 
ground  does  not  preclude  the  plaintiff  from  recovering  against  the  other  joined  or 
parties,  or  a  nolle  prosequi  as  to  him  may  be  entered,  upon  his  plea  of  his  <>*"'^**^ 
personal  discharge  (^).     And  by  virtue  of  the  late  statute  (2:),  the  suc- 
cess of  one  defendant  upon  the  Statute  of  Limitations  shall  not  defeat 
the  action  against  another  defendant  who  has  admitted  the  claim  within 
ni  years.     In  debt  on  a  penal  statute  at  the  suit  of  a  common  informer, 
or  of  the  party  aggrieved,  for  an  offence  which  may  be  committed  by  sev- 
eral jointly,  the  plaintiff  will  succeed  if  he  prove  either  of  the  defendants 
to  be  liable ;~  for  in  this  case  the  action,  though  in  form  ex  contractu^  is 
fimnded  upon  a  tort  (a)  (1).     So  against  executors,  though  the  plaintiff 
mj  fail  as  to  one,  on  the  plea  of  plene  administravit^  he  msTy  recover 
against  the  other,  and  the  defendant  who  is  acquitted  is  not  even  entitled 
to  costs  (6). 

As  the  consequences  of  the  joinder  of  too  many  defendants,  in  an  ac- 
tioa  foonded  on  a  contract  (c*),  are  in  general  so  important,  it  is  ^advisable  r  •43  1 
it  cases  where  it  is  doubtful  bow  many  parties  are  liable,  to  proceed  only 
against  those  defendants  who  are  certainly  liable,  in  which  case  we  shall 
ace  the  non-joinder  can  only  be  taken  advantage  of  by  a  plea  in  abate- 
ment (rf)  (2). 

Nonjoinder. — With  respect  to  the  mode  of  taking  advantage  of  the 
omiision  of  a  party  who  ought  to  be  made  a  co-defendant,  there  is  a  mar 
teiial  distinction  between  this  case,  and  that  of  co-plaintiffs.  We  have 
seen  diat  if  a  person  who  ought  to  join  as  plaintiff  be  omitted,  and  the 

(y)  1  Wj]8.  89;   1  Sannd.  207  a,  n.  2;  8  In  ea99  for  the  breach  of  a  oontraot,  the  d«- 

SifL  Bep.  77;  2  M.  &  Sel.  28,  444.    If  the  fbndant  oannot  plead  in  abatemedt  thdt  anb- 

« leienl  itsoe  also  be  pleaded  by  the  defend-  ther  person  was  liable,  nor  i4  it  a  ground  of 

■Bt^  who  KCf  np  lus  bankraptcj  or  insolven-  nonsuit  that  too  many  defendants  were  joined 

2t%neU9  proumti  oannot  be  entered.    For  in  the  action;  but  since  the  oases  in  2  New 

tmxrj  of  a  noiU  proitqui  against  one  de-  Bep.  865,  464,  and  12  East,  95,  454;  8  Bi  & 

iB^aat,  who  pleads  the  general  issue  in  an  B.  54, 171;  6  Moor,  141,  154,  158;  2  Chit 

aetk»  ex  coniraclu  against  several,  discharg-  Bep.  i,  it  should  seem  that  the  form  of  action 
«itn,ice']5dd,  9th  edit.  682,  896.                    .   oannot  vary  the  right  Of  defence;  and   that 

(z)  9  Geo.  4,  o.  14,  s.  1.  therefore  in  an  action  on   the  case  founded 

(a)  Ckrth.  861;  2  East,  569;  1  New  Bep.  merely  on  oontraot,  the  joinder  of  too  many 

2I£;  Z  Ent,  62.  would   be  as    fotal   as   in   assumpsit.      In 

{k)  Tidd's  Prae.  9th  edit  986 ;  1  Sannd.  an  action  upon  the  case  against  public  oar- 

207  a,  b  note.  riers  for  negligence « the  non-joinder  of  a  party 

(c)  Aoeording  to  the  case  of  GoTott  v.  Bad-  oannot  be  pleaded  in  abatement,  ib.j  2  Chit 

taigt^  Z  Best,  62»  when  the  plaintiff  declares  Bep.  1 ;  see  post.  (d)  Infra.  46. 

^— ^       I  I _lll  I  ■!  I__I.H  ■-  ■■■!        llB^fcll      !*■■]_  ■  ■  ^m   I  ■    r ' 

tkk,  291 ;  CoonoUy  o.  HnU,  8  BTCord,  6.  A  plea  in  abatement  that  the  defendant  made  the 
iraaiBe  jointly  with  another,  is  supported  by  evidence  that  the  promise  was  made  by  the  de- 
&Bdsat  jointly  with  an  iniknt  Gibbs  v,  Merrill.  8  Taunt.  307.  Burgess  v.  I^errill,  4  Taunt 
469,469.  In  an  action  in  a  joint  and  several  bond,  some  of  the  parties'  sureties  severed  in 
tfaeb  ftoriingi  from  their  priooipal,  and  a  trial  and  verdict  were  had  against  them;  afterwards 
the  priaeipsl  was  oalled  upon  to  plead,  and  did  so— judgment  was  then  entered  up  against  the 
I.  and  a  nolle  proitqui  as  to  the  principal — ^to  this  judgment,  or  the  proceedings,  no  ez- 
m  taken  in  the  court  below,  nor  was  a  new  trial  asked  by  the  sureties,  but  a  writ  of 
■i  taken.  The  Supreme  Court  of  the  United  States  affirmed  the  judgment;  holding  that 
WM  no  decision  exactly  in  point  to  such  a  case;  that  there  was  no  distinction  between  the 
My  of  a  molU pro§equi  before  and  after  judgment  as  applicable  to  such  a  case;  and  that  the 
teikueof  the  Courts  of  the  United  States  upon  this  proceeding  have  been  on  the  ground  that 
ib  <|a8iioo    is  matter  of  practice  and  convenience.    Minor  v.  Meoh.  Bank,  1  Peters  (S.  C.) 

(1)  WUtbeek  v.  Cook,  15  Johns.  588;  Beidman  v.  VandersHbe,  2  Bawls,  884. 
(3)  Vide  Barabam  v.  Webster,  5  Mass.  270. 
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objection  appear  upon  the  pleadings,  the  defendant  may  demur,  move  ill 

arrest  of  judgment,  or  bring  a  writ  of  error ;  or  if  the  objection  do  not 

2.  Who  appear  on  the  pleadings,  the  plaintiff,  except  in  the  case  of  co-ezecoton 
^»W  bd  OT  co-administrators,  will  be  nonsuited  (c).  But  in  the  case  of  defendants^ 
^2todL  ^^  ^  party  be  omitted,  whether  liable  to  be  jointly  sued  upon  personal  con- 
tract (1),  or  as  pernor  of  the  profits  of  a  real  estate,  as  in  debt  for  a  rent 
charge  (/),  or  as  one  of  the  assignees  of  a  term  (g^),  the  objection  can 
only  be  taken  by  plea  in  abatement  (2),  verified  by  affidavit  (A)  ;  and  the 
statute  3  &  4  W.  4,  ch.  42,  sect.  8,  requires  the  affidavit  to  state  the  resi* 
dence  in  England  of  the  omitted  defendant,  and  if  this  be  omitted,  the  de* 
fendant  will  be  chai^eable  with  the  whole  debt,  and  it  cannot  be  objected 
at  the  trial  upon  the  general  issue  as  a  variance,  that  a  bill  or  note  stated 
in  the  declaration  to  have  been  made  by  the  defendant,  was  in  fact  made  by 
him  and  others  ({}.  If,  however,  it  expressly  appear  on  the  face  of  the 
declaration,  or  some  other  pleading  of  the  plaintiff,  that  the  party  omitted 
is  still  livings  as  well  as  that  he  jointly  contracted ;  in  that  case  the  defend* 
ant  may  demur  (3),  or  move  in  arrest  of  judgment,  or  sustain  a  writ  of 
error  (Jc).  There  may,  however,  be  this  objection  in  the  case  of  a  joint 
contract,  to  the  non-joind6r  of  one  or  more  of  the  several  parties  liable, 
that  if  judgment  be  obtained  against  one,  and  in  a  separate  action  against 
hitn  on  such  contract,  the  plaintiff  may  have  difficulty  in  afterwards  pro- 

(c)  Ante,  8,  9, 18.  son  'w  presumed  to  be  liviog,  until  it  be  prond 

(/ )  1  Saund  284,  n.  4.  that  he  is  dead,  unless  seven  years  have  elisped 

{g)  5B.  &C.479.  8iDoehewssheardof,2£aBt,  818;  6£tst,86; 

{h)  Whelpdale's  case,  6  Co.  119  a;  2  Taunt.  1  Saund.  285  a,  n.  8;  but  this  seems  an  eiMp- 

J254;  1  Saund.  154,  n.  1,  291  b.  n.  4,  &o.;  5  tion.  tnf  fiMer«.     See  2  Taunt  256;  2  Aostr, 

T.  R.  651;  1  East,  20;  4  T.  B.  725;  2  BUi.  448;  8  Anstr.  811,  from  which  it  should 


947 ;  8  Campb.  50.  that  if  it  appea)r  in  a  declaration  or  in  a  ictM 

(t)  1  B.  &  Aid.  224;  Oow,  B.  161.  facias  at  the  suit  of  the  king,  on  a  bond,  tkst 

ijc)  1  Saund.  291  b.  &c.  n.  4,  154,  n.  1 ;  1  there  were  other  Joint  oon tractors,  though  it 

B.  &  P.  78 ;  7  T.  R.  596,  597 ;  2  Taunt  254.  be  not  averred  that  they  be  liying,  the  deeltfa* 

Suing  only  two  of  the  inhabitants  of  the  hun-  tion  and  fctre  faciat  wiU  be  deemed  insnffi* 

dred  under  the  black  act  is  &tal  in  arrest  of  cienL 

Judgment,  2  D.  &  B.  489.    In  general  a  per- 

(1)  Murphy  v.  Cress,  2  Whart.  88. 

(2)  Storey  V.  M'NdU,  Harper,  178;  Horton  v.  Cook,  2  Watts,  40;  Winslow  v.  Merrill,  2 
Fairf.  127;  Powers  v.  Spear,  8  N.  Hamp.  85;  Bobinson  r.  Robinson,  1  Fairt  240;  WiUiams  t. 
Allen,  7  Cowen,  816;  Barry  v.  Toyles,  1  Pet.  817;  Maokall  v.  Roberts,  8  Monro,  180;  M'Ar- 
(hur  9.  Ladd,  5  Ham.  517;  Conl^  v.  Good,  1  Breese,  96;  Allen  v,  Lucket,  8  J.  J.  Marsh.  165} 
Palmer  v,  Crosby,  1  Blackf.  189;  Claremont  Bank  v.  Wood,  12  Vermont,  252;  Nash  v.  Skmner, 
12  Vermont,  219;  Lurton  v.  Gilliam,  1  Scammon,  577;  Ives  v,  Hulett,  12  Vermont,  814;  Hickf 
V.  Cram,  17  Vermont,  449;  Burgess  v.  Abbott,  6  Hill,  185. 

(8)  Whitaker  v.  Young,  2  Cowen,  572.  In  the  second  edition,  the  passage  in  the  text  standi 
thus:  "There  is,  however,  this  objection  in  the  case  of  a  Joint  contract  to  the  non-Joinder  ol 
bne  or  more  of  the  several  parties  liable,  that  if  Judgment  be  obtained  against  one,  in  a  separate 
action  against  him  on  such  contract,  the  plaintiff  oanuot  afterwards  pn^eed  against  the  partial 
omitted,  and  consequently  loses  their  security;" — upon  which  it  has  been  well  remarked,  Ij 
Chief  Justice  Speroeb,  (18  Johns.  478.)  •'  that  by  reference  to  the  cases  cited  by  Chitty,  it  wia 
be  found  that  they  were  actions  in  tori;  and  even  in  those  actions  which  are,  in  their  natar»i 
joint  and  sereral,  it  has  been  held,  that  where  the  plaintiff  proceeded  to  judgment  against  one, 
the  others  might  plead  this  in  bar.  (Cro.  Jac.  78.  Telv.  67.  Com.  Dig.  Action,  k.  4.  6  Co.  75 ) 
These  cases  came  under  the  review  of  this  court  in  Livingston  v.  Bishop,  (1  Johns.  291,)  and  " 
was  decided,  that  a  Judgment  alone  would  be  no  bar,  without  satislWction.  In  Wilkes  r.  JacI 
ton,  (2  Hen.  &  Munf.  858,  861,)  It  was  decided  that  a  judgment  for  damages,  in  a  sepai 
action  against  one  of  several  joint  trespassers,  is  a  bar  to  an  action  against  the  rest.  There 
however,  a  wide  difference  between  a  judgment  against  one  of  several  tort  f tutor t^  and  one 
ftsveral  join<  debtort.  In  the  latter  case,  whatever  extingulihes  the  debt  as  to  one,  merges  it 
to  all.**  See  Robertson  v.  Smith,  18  Johns.  459;  Willings  v,  Consequa,  5  Peters,  801 ;  Peni 
to.  Martin,  4  Johns.  Ch.  566;  Smith  v.  Black,  9  Serg.  &  Rawie,  148;  Farmers*  Bank,  18  Seil 
&  Rawle,  288;  Ward  v.  Johnson,  18  Mass.  548.  See  also  Williams  v.  M*Fall,  2  Serg.  &  Raw] 
280;  Reed  v,  Garvin,  7  Serg.  &  Rawle,  854.  The  Sunreme  Court  of  Massachusetts,  howevci 
haTe  reoenUy  decided,  (two  judges  of  the  five  oomposing  the  court,  dUanting,)  that  after] 
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oeeding  'against  the  parties  omitted  (Z).  If  the  defendant  plead  in  abate-      "• 
■ent  the  noiKJoinder  of  a  party,  and  it  turns  out  there  are  other  joint*    ^^' 
coDtractors  not  named  in  the  plea,  the  defendant  will  not  succeed  there-  gdiy*  la 

W  (in)*  the  case  of 

In  general,  in  the  case  of  a  mere  personal  contract,  the  action  for  the  ^*>^- 
broach  of  it  cannot  be  brought  against  a  person  to  whom  the  contracting  ter^t^or'^' 
partj  has  assigned  his  interest,  and  the  original  party  alone  can  be  sued :  change   of 
thos  if  one  demise  cattle  or  goods,  and  the  lessee  covenant  for  himself  and  ^^^^  ^^ 
his  assigns,  at  the  end  of  the  term  to  deliver  such  cattle  or  goods,  and  the  naouT  run. 
lessee  assign  the  cattle,  &c.,  this  covenant  will  not  bind  the  assignee,  for  niog  with 
it  is  merely  a  thing  in  action  in  the  personalty,  and  wants  such  privity  as  ^  ^^* 
eiists  between  the  lessor  and  lessee  of  recU  property  in  respect  of  the  re- 
v«8i<m  (n);  and  if  two  parties  dissolve  the  partnership,  and  one  of  them 
covenant  with  the  other  that  he  will  pay  all  the  debts,  a  creditor  must 
nevertheless  sue  both.  (o). 

Iliere  may,  however,  in  some  cases,  be  a  change  of  credit^  by  agreement 
between  the  parties,  so  as  to  transfer  the  liability  from  the  original  con* 
traeting  party  to  another,  or  to  one  only  of  the  original  parties  (j)) :  thus 
where  the  plaintiffs  were  creditors  of  T.  and  the  defendants  were  debtors 
to  T.,  and  by  the  express  consent  of  all  parties  an  arrangement  was  made, 
that  die  defendant  should  pay  to  plaintiffs  the  debt  due  from  them  to  T. ;  it 
WIS  held,  that  the  plaintiffs  were  entitled  to  recover  (^).  But  unless  it 
was  agreed  that  T.  should  be  discharged  from  all  liability,  it  seems  that 
BO  such  action  could  be  supported  (r).  The  general  rule  of  the  law  is, 
that  a  debt  cannot  be  assigned.  The  exception  to  that  rule  is,  that  where 
there  is  a  defined  and  ascertained  debt  due  from  A.  to  B.  and  a  debt  to 
fte  same  or  a  larger  amount  due  from  0.  to  A.,  and  the  three  agree  that 
C.  diall  be  B.'s  debtor  instead  of  A.,  and  C.  promises  to  pay  B.,  the 
ktter  may  maintain  an  action  against  0.  But  in  such  action  it  is  in- 
embent  on  the  plaintiff  to  show,  that  at  the  time  when  C.  promised  to 
'  pay  B.  there  was  an  ascertained  debt  due  from  A.  to  B.  (5)  (1).  So  in  the 

(D  Com.  Dig.  Action,  K.  4,  L.  4;  1  Co.  Taunt  6S.    See  instances  of  a  new  firm  adopt- 

4S  a.  46  a. ;  Cro.  Jac  73,  74 ;  TeW.  67.  ing  a  debt  of  an  old  firm,  and  thereby  beoom- 

(m)  STmrnt  587;   2  Harsh.  852;  2  Dla.  ing  liable;  1  Mont  Bank.  Law.  619,  620;  4 

KL  Tannt  678;  2  B.  &  Aid.  89;  2  B.  &  C.  72. 

Ca)  awns.  27;  4T.B.780,  726;  eho$ein         {q)   5  B.  &  Aid.  228;  1  Hen.  Bla.  889; 

Bot  aasigiwble  at  law,  see  ante,  15, 16.  ante,  16. 


{0)  See  Ante,  11, 12.  (r)  8  B.  &  C.  855;  4  B.  &  C.  166;  5  B.  & 

(f)  1  Kew,  124. 181 ;  4  Esp.  01,92;  5Esp.  Aid.  228;  8  B.  &  C.  895,  896. 

122;  S  X  B.  451 ;  8  East,  147;  2  Gampb.  99;         (s)  8  B.  &  C.  895. 

12  &8t,  421;  2  Taunt  49;  18  Bast,  7;  4 

ia%BCDt  m  tretpasfl  dt  bonis  atportati$  agunst  a  deputy  sheriff,  and  fin  ezecation  levied  on 
lis  body,  M  noi  MoiMed^  no  action  lies  against  the  sheriff.  Campbell  v.  Phelps,  1  Pick.  62. 

CI)  Where  A.  held  a  claim  against  an  estate,  and  the  ezeoutor  caused  a  farm  belonging  to 
Cha  cMate  to  be  sold,  and  left  a  portion  of  the  purchase  money  in  the  hands  of  B.  the  purchaser, 
to  psy  A.  and  other  creditors  certain  debts,  which  B.  agreed  to  pay,  it  was  held  that  A.  could 
«M  B.,  A.  never  having  assented  to  this  arrangement  prior  to  the  suit,  or  agreed  in  any 
to  aoeept  B.  as  his  debtor,  and  extinguish  his  claim  against  the  executor.  Butterfield 
diom,  7  N.  Hamp.  845.  If  a  suit  can  be  brought  by  A.  against  B.  at  all  in  such  case, 
only  be  after  demand;  and  the  demand  in  such  case,  if  competent  to  sustain  the  suit, 
sm  be  to  01^  Ml  the  ground  of  its  being  an  assent  of  A.  to  the  arrangement  of  the  other  par- 
flMt  ^  vliieii  aaaeni  his  prior  debt  is  extinguished  and  a  new  debt  accrues  against  B.  lb ;  Hea- 
ta  «.  Aai^,  7  K.  Hamp.  897.    See  Gill  v.  Brown,  12  Johns.  885;  Beeoker  v.  Beecker,  7 


IQS;  Holley  v.  Rathbone,  8  Johns.  149;  Hall  v.  Marston,  17  Mass.  575;  De  Wolf  v. 
u  4  Pick.  59. 
being  indetrted  to  B.,  C.  without  authorily  fh>m  B.  obtains  from  A.  his  note  ^yable  to  C. 
ftr  As  dA4  dM  to  B.  bnt  dMS  notcall  on  A.  Ibr  payment  Ibr  Btv«ral  years,  and  in  tiie  mean 
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'^AKi^   case  of  a  tenancy  from  year  to  year,  if  the  landlord  accept  another  person 
8.  When    &s  tenant,  in  the  room  of  the  former  tenant,  \7ith0Qt  any  surrender  in  *writ* 
interest,     ing,  such  acceptance  will  be  a  dispensation  of  any  notice  to  quit,  and  the 
&o.  ossign-  original  tenant  will  bo  discharged  (t").    So  if  one  take  the  security  of  the 
agent  of  the  principal,  with  whom  he  dealt,  unknown  to  the  principal,  and 
give  the  agent  a  receipt  as  for  the  money  due  from  the  principal,  in  con^^ 
sequence  of  which  the  principal  deals  differently  with  his  agent  on  the 
faith  of  such  receipt,  the  principal  is  discharged,  although  the  security 
fail ;  but  if  the  principal  were  not  prejudiced  he  would  not  be  discharged (tf) 
Where  one  of  three  joint  covenantors  gave  a  bill  of  exchange  as  a  col* 
lateral  security,  not  expressly  accepted  in  satisfaction  of  the  debt,  the 
judgment  recovered  on  the  bill  was  decided  to  be  no  bar  to  an  action 
of  covenant  against  the  three  (a:)  ;  and  the  creditor  of  a  firm  does  not 
discharge  a  retiring  partner  by  agreeing  to  carry  the  debt  to  the  account 
of  the  remaining  partners,  and  by  taking  their  bill,  which  is  afterwards 
dishonored  (y^  (1)  ;  unless  it  clearly  appear  that  the  creditor  has  accepted 
the  substituted  credit  of  a  new  partnership  instead  of  the  liability  of  the  old 
firm,  and  not  merely  as  a  continuing  or  additional  security  (z).  But  takinga 
new  security  from  the  continuing  partner  may  discharge  the  retiring  one  if  so 
agreed  (a).  The  consignor  of  goods  may  be  primarily  liable  for  the  freight, 
but  the  consignee  or  purchaser,  if  he  accept  the  goods  in  pursuance  of  the 
usual  bill  of  lading,  may  be  sued  for  the  same,  unless  it  be  known  to  the 
master  of  the  ship  that  he  acted  only  as  agent  for  the  consignor  (6)  (2) .  And 
the  indorsee  of  a  bill  of  lading  requiring  the  delivery  to  order,  on  payment 
of  freight,  is  liable,  though  he  only  acted  as  broker  for  the  consignee  (c) 
(8)  But  where  there  is  a  charter-party  under  seal  providing  for  payment  of 
freight  by  the  freighter,  and  the  goods  are  received  under  an  indorsed  bill 
of  lading,  by  which  they  are  deliverable  to  the  freighter  or  order,  he  or 
they  paying  freight  as  per  charter-party,  there  is  no  implied  contract  on 
the  part  of  the  indorsee  of  the  bill  of  lading  to  pay  freight  to  the  owner 
of  the  ship  (rf)  (4). 
In  ease  of       Upon  a  covenant  running  with  the  land  which  must  concern  real  prop- 

coTenantB 

runmng  (<)  2  Esp.  505;  1  Camb.  818;  2  B.  &  AW.         (z)  Kirwan  v.  KSrwan.  2  Cr.  &  M.  C17p 

with  real     119;  Bat  see  2  Campb.  108;   5  Taunt  518.      627;  4  Tyr.  491,  S.  C. 


property.     See  cases  as  to  this  point,  2  Stark.  286;  4  Bar.         (a)  Thompson  v.  PercWal,  1  Not.  &  Man. 

_  Kirwan  v.  Kirwan,  tupra 
(u)  8  East,  147;  8T.  B.  451;  9  B.  &  C.  (6)  Abbott,  1st  edit.  119;  1  East,  607;^1 


&  Cress.  922,  928 ;  3  Bing.  462.  167 ;  citing  Kirwan  o.  Kirwan,  $upra. 


449;  see  observations  of  Ld.Hardwioke,Ambl.  Marsh.  248;   18  East,  899;  1  M.  &  S.  157; 

271,272.  2  M.  &  S.  803.  820. 

(x)  8  East,  251;  8  T.  R.  451;  2  B.  &  A.  (e)  1  Marsh.  146,  250;  1  M.  &  S.  157. 

210;  3  B.  &  A.  611.  '  {d)  2  M.  &  S.  308;  bnt  see  8  M.  &  &  218; 

iy)  5  B.  &  C.  196 .  8  Campb.  545. 


time  pays  B.  a  part  of  the  debt,  and  promises  to  pay  him  the  remainder.  B.  may  maintain  an 
tion  for  money  had  and  received  against  C.  although  the  note  from  A.  to  C.  remains  unpaid. 
Fairbanks  vi  Blackington.  9  Pick.  98. 

A  promise  by  a  debtor  to  pay  the  debt  to  a  third  person,  unless  the  creditor  has  released  tha 
debtor,  or  assigned  the  debt  to  such  third  person,  is  without  oonsideration  and  void.  Phalan  w. 
Stiles,  11  Vermont,  82.     See  Thompkins  v.  Smith,  8  Stew,  and  post,  54. 

(1)  See  Smith  i;.  Rogersi  17  Johns.  840.  But  the  bond,  or  obligation  under  seal,  of  one  of 
the  partners  ia  an  extinguishment  of  a  simple  contract  debt  from  the  partnership,  to  the  obligee. 
Clement  v.  Brush,  8  Johns^  Cas.  180.  Tom  v.  Goodrich  and  others,  2  Johns.  213.  The  princi- 
ple of  law  is,  that  a  security  of  a  higher  natiire  extinguishes  inftrior  securities,  but  not  seoozl- 
ties  of  an  equal  degree.    Andrews  v.  Smith,  9  Wend.  58. 

(2)  Abbott,  Shipping  (6th  Am.  ed.)  510,  511;  Trask  v.  DuvaU,  4  Waah.  C.  C.  181. 
(8)  Abbott,  Shipping  (6th  Am.  ed.)  511  et  seq. 

(4)  Abbott,  Shipping  (6th  Am.  ed.)  512  et  seq;  Barker  «.  Haven,  17  Johns.  284. 


DErSKD- 
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ertjr  or  the  estate  thereon  (g)  (1)  the  assignee  of  the  lessee  is  liable  to  an  ao-  ^  Jjf; 
tion  for  a  breach  of  covenant  after.the  assignment  of  the  estate  •to  him  (A)    """"* 
(2),  and  although  he  afterwards  re-assign  or  assign  to  a  third  party,  ho  con-  ^  ^. 
tinues  liable  for  all  breaches  accruing  whilst  the  term  was  legally  vested  in  interest, 
him  (i),and  though  ho  have  not  taken  possession  (&).     And  executors  or  &o.  m. 
administrators  of  a  lessee  may  be  sued  as  assifcnees  of  the  term  if  they  ao-  *^^^* 
cept  the  term,  though  if  one  of  two  executors  of  a  lessee  enter,  such  entry 
does  not  enure  as  the  entry  of  both  so  as  to  make  them  jointly  liable  to  an 
action  for  use  and  occupation  (Z).    But  his  liability  ceases  when  he  assigns 
his  interest,  though  even  purposely,  to  a  married  woman,  or  an  insolvent 
person  (m);  and  although  the  lease  contain  a  covenant  not  to  assign  ;  for 
the  assignment  destroys  the  privity  of  estate  (n).     The  same  rule  prevails 
in  equity  (o).     If  the  covenant  be  merely  collateral  and  personal^  an  as- 
signee is  not  in  any  case  liable,  and  the  lessee  alone  can  be  sued  (/?).     Upon 
a  covenant  running  with  the  land,  the  lessee  or  the  assignee  of  tho  lessee, 
may  sue  the  reversimier  for  a  breach  of  it  (9),  as  well  in  case  of  freehold  as 
copyhold  (r).     An  assignee  of  a  lease,  to  whom  an  assignment  has  been 
made  by  way  of  mortgage  security,  is  liable  for  the  rent,  although  he  has 
never  entered,  or  taken  actual  possession  (jf)  (3) .    Debt  cannot  be  support- 
ed against  the  assignee  of  part  of  tho  land  demised  by  a  lease,  but  only 
against  the  assignee  of  the  whole  (O9  though  covenant  is  sustainable  (u). 
When  there  is  an  express  covenant  in  a  lease  to  pay  renter  perform  any 
other  act,  the  original  lessee,  and  his  personal  representatives,  having  as- 
sets, are  liable  to  an  action  of  covenant  during  the  lease  for  non-perform- 
aoce  of  covenants ;  notwithstanding,  before  the  breach  complained  of,  the 
interest  in  his  lease  has  been  assigned,  and  rent  has  been  accepted  from 

(0  3  was.  29;  2  H.  Bla.  183;  10  East,  2  Bing.  N.  C.  16. 
188,189;  2  Manh,  1,4.    As  to  what  is  a         (t)  Hariey  i;.  King,  1  Gal6  R.   100;  2  Cr. 

emaant  ranning  with  tl^e  land,  see  5  B.  &  M.  &  Rob.  1^. 

A.  1;  4  B.  &  A.  266;  1   B.   &  C.  410;  3  (A:)  Wood&U,  L.   &  T.  7th  edit.  118;  7  T. 

Moore,  45;  2  Chit.  Bep.  482,  608;  anii^  17.  R.  812;  2  Sannd.   182;  1  Salk.  198;  1  Lord 

{k)  82  H.  8,  o.  84;  Bao.  Ab.  Covenant,  Baym.  322;  1  B.  &  B.  288;  3  Moore,  600,  S. 

B>  81;  8  Wils.  25;    2  Sannd.  804,  n.   12;  C.  ace.;  Dougl.  488,  cont 
PbttoQ  Cot.  489.     As  to  the  liability  of  the         {I)  Nation  v.  Tozer  and  another,  1  Crom. 


of  part  of  the  premises,  6  D.  &  C.  M.  &  Ros.  172. 

479,484;  8  D.  &  B.  261,  S.  C.    The  lead-  (m)  1  B.  &  P.  21;Bac.  Ab.  Covenant,  £.4; 

log  prinraples,  as  to  the  oonstmotion  of  coye-  2  Stra.  1 221 ;  Piatt  on  Cot.  803. 

Buti  of  this  description,  in  which    an  as-  (n)  8  B.  &  C.  486. 

iiSMeliM  or  has  not  a  right  to  sae,  are  laid  (o)  Onslow  v.  Carrie,  2  Mad.  880;  2  Atk. 

dovQ  in  6  Rep.  16.    An  assignee  of  a   lease  546;  1  Bro.  P.  C.  616. 

vnkr  oorenantto  npair,  without  qnalifica-  (p)  Bao.  Ab.  CoTenant,  R  8,  4;  8  Wils. 

tei  mittt  repair  the  premises  if  destroyed  25;  2Saand.  804,  n.  12.              ' 

^in,  2  Chit  Bep.  608.    The  assignee  of  '  {q)  4  B.  &  A.  266. 

the  leasee  is  bound  to  protect  the  latter  firom  (r)  1  Saund.  241  a;  ante,  18, 19. 

BiMlity,  although     the   assignment  oontoin  (t)  8  Moore,  500;  1  B.  &  P.,288,  S.  C. 

■oeorenant  so  to  do.    5  B.  &  C.  589;  8  D.  (0  Curtis  v.  Spitty,  1  Bing.  N.  C.  756. 

ft  B.  868, 8.  C  and  see  Flight  v.  Glossopp,  (u)  Conghart  v.  King,  Cro.  Car.  221. 


(1)  Neibii  V.  Nesbit,  Cam.  &  N.  824;  Norman  v.  Wells,  17  Wend.  186. 

(2)  Vide  Polland  v.  Shaefier,  1  Dall.  210.  Debt  for  rent  reserred  by  indenture  may  be  sns- 
JHaed  by  an  asaignee  of  the  lessor  against  an  assignee  of  the  lessee.  Howland  v.  Coffin,  12 
Aefc.  125;  8.  C.  9  PSdk.  52. 

(8)  In  PennsylTaota  one  who  owns  the  equitable  interest  in  land,  and  who  as  the  owner  of 
lioh  interftt  is  in  the  conMtruetive  possession,  and  may  reoeiTe  the  income  of  it,  is  liable  in 
^fwaat,  aa  aaaignea,  for  a  ground  rent  charged  thereon,  although  the  legal  title  is  in  another, 
f^Bo  tmst  appeal*  bf  tfaji  deed,    B«rry  v.  M*Mnllen,  17  Serg.  &  Rawle,  84. 
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II-  the  assignee  (v)  (1).     Bat  an  action  cannot,  it  seems,  be  supported 

^^T^  against  the  lessee,  or  his  personal  representatives,  for  a  breach  of  the 

8.  When  Covenant  merely  implied  by  law,  committed  after  *acceptance  of  rent 

interest,  from  tho  assignee  (a)  ;  nor  can  the  lessor,  after  sach  acceptance  of  the 

^%^  assignee,  maintain  an  action  of  clebt  against  the  lessee  or  his  repreaenta- 

Bigneo.  tiygg^  eygji  upQQ  an  express  covenant  (ir). 

An  under-lessee  (2),  not  having  the  whole  of  the  lessee's  interest  as- 
signed to  him,  cannot  be  sued  by  the  original  lessor  for  any  breach  of 
covenant  contained  in  the  original  lease  (x)  ;  though  for  voluntary  and 
not  mere  permissive  waste  he  would  be  liable  to  an  action  on  this  case  (y). 

4thly.  In  the  case  of  sl  joint  contract,  if  one  of  the  parties  die,  his  executor  or 

^t^^  **°5  administrator  is  at  law  discharged  from  liability,  and  the  survivor  alone 
obUgo«,  can  be  sued  (2:)  (8) ;  and  if  the  executor  be  sued,  he  may  either  plead  the 
survivorship  in  bar,  or  give  it  in  evidence  under  the  general  issue  (a)  (4); 
but  in  equity  the  executor  of  the  deceased  party  is  liable,  unless  in  some 
instances  of  a  surety  (fr)  (5).  If  the  contract  were  several  (6)  or  joint 
and  several,  the  executor  of  the  deceased  may  be  sued  at  law  in  a  separate 


&o.  is 
deMi 


(»)  4  Sannd.  241,  note  5;  1  T.  B.  92;  7T. 
R.  805;  1  Hon.  Bla.  448;  4  T.  R.  04,  100; 
Bac.  Ab.  Covenant,  £.  4;  8  East,  811.  Piatt 
on  Coy.  589.  See  6  Geo.  4,  c.  16,  s.  75,  as  to 
bankrupt  lessees,  &o. 

(a)  I  Saund.  241  b;  4  T.  R.  98;  1  Sid. 
447;  SirW.  Jones,  223;  Cro.  Jao.  623.  See 
Piatt  on  Coy.  Index,  **  Implied  CoTenants.  *'  6 
Blngh.  656.  * 

(to)  1  T.  R.  92;  1  Sannd.  241,  n.  5,  see 
post    5  Taunt.  452. 

(z)  Dougl.  188. 

iy)  2  Bl.  Rep.  1111;  1  MOore,  100;  6 
Taunt.  801;  1  New  Rep.  290;  post. 

(2)  2  Marsh.  Rep.  302;  6  Taunt.  587;  Bac 
Ab.  Obligation,  vol.  v.  D.  4 ;  Vin.  Ab.  Obli- 
gation, P.  20;  2  Burr.  1196;  1  Meriy.  562, 


666;  2MeriT.  80.  The  mle  is  so  (apon  a 
judgment  against  seteral)  as  to  the  personal^g 
but  not  as  to  realty, 2  Saund.  56,  n.  4;  Tidd, 
9th  edit  1121;  1  B.  &  A.  81;  see  47  Geo.  8» 
Bess.  2,  c.  74. 

(a)  5  East,  261. 

(6)  Bao.  Ab.  Obligation,  toI.  tU.  Addea^ 
da.  Obligation,  506;  2  Vem.  277,  292;  3  Ves. 
899.  2  Ves.  J.  106,  244,  265;  Lane  v.  WU- 
liams,  2  Vem.  277,  292;  Chittj  on  BHls,  6 
edit.  50;  Daniel  v.  Cross,  8  Ves.  277:  Ander- 
son 9.  Maltby,  Bro.  C.  C.  428;  2  Ves.  J.  244, 
S.  C;  Jaoomb  v.  Harwood,  2  Ves.  266;  De« 
Taynes,  v.  Noble,  1  Mer.  568.  Quaret  wl^ 
ther  equity  would  give  relief  against  the  eze» 
outer,  if  the  oreditor  oould  obtain  paymeat 
from  the  surriving  partner. 


(1)  Vide  Knuckle  v,  Wynick,  1  Dall.  805. 

(2)  A  declaration  in  covenant  for  rent,  against  the  assignee  of  a  lessee,  aTerring  that*th«  rent 
accrued  subsequent  to  the  assignment  to  the  defendant,  was  due  and  owing  to  the  plaintiff^ 
testator,  and  still  remains  wholly  in  arrear,  and  unpaid  to  the  defendant,  states  a  breaok  kk 
sufficient  terms ;  and  it  is  unnecessary  to  go  further  and  say  that  the  lessees  had  not  paid  ftp 
for  that  was  already  implied  in  the  aTermentthat  the  defendant  owed  it.  Dubois  v.  Van  OrdeB* 
6  Johns.  105. 

(8)  Vide  Foster  v.  Hooper,  2  Mass.  572, ante,  28,  n.  1;  Atwen  v,  Milton,  4  Hen.  &  Mun.SSft) 
Chandler  v.  Neil,  2  lien,  h  Munn.  124;  Braxton  v.  Hilya^,  2  Munn.  49;  Simonds  v.  Center,  6 
Mass.  18;  Ayer  v,  Wilson,  2  Con.  Ct.  819;  Bonoy  v.  WiUiams,  1  Root,  848;  Rowan  v.  Wood- 
ward, 2  Marsh.  140;  Lawrence  v.  Interest,  2  Penn.  724;  Poole  v.  M'Leod,  1  Smedes  &  ManW 
891.  In  Tennessee,  by  statute,  a  joint  action  wiU  lie  against  a  surriving  partner,  and  the  reptv* 
sentatiresof  the  deceased  partner.  Simpson  «.  Young,  2  Humph.  614;  Taylor  v.  Taylor,  C 
Humph.  110. 

(4)  Burgwin  v.  Hosterer,  Tayl.  124;  S.  C  2  Hayw.  154,  nom.  Bnrgwin  v,  — ;  Bowaa  «. 
Woodward,  2  Marsh.  140. 

(5)  Vide  Jenkins  v.  DeOroot,  1  Caines  Cas.  in  Err.  122;  Lang  v,  Eeppele,  1  Binn.  128. 

(6)  Vide  Harrison  v.  Field,  2  Wash.  186;  Weerer  v,  Shryock,  6  Serg.  &  Rawle,  262.  In 
the  case  of  a  joint  contract,  if  one  of  the  parties  die,  his  executor  is  at  law  discharged  tcomt 
liability,  and  the  survivor  alone  can  be  sued,  he  may  plead  the  survivorship  or  give  it  in  evi- 
dence under  the  general  issue.  Grout «.  Shurter,  1  Wend.  148.  The  doctrine  which  aRows  sua 
action  against  the  executor,  is  applicable  to  oases  where  the  contract,  by  the  express  asaeat  9i 
the  parties,  is  made  joint  and  several.  It  does  not  authorise  ft  oreditor  to  sue  Ute  exeoator  <» 
administrator  of  a  deceased  partner,  ib. 
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letioB  (c)  ;  bat  he  cannot  be  sued  jointly  with  the  survivor,  becaase  one      '^ 
is  to  be  charged  de  bonis  tesiatoris^  and  the  other  de  bonis  propriis  (d)  (1).  "^'^IJI^" 
WheQ  the  surviving  party  dies,  his  executor  or  administrator  is  to  be  4thjy, ' 
D&do  defendant  (e)  (2).    It  is  not  unusual  to  declare,  at  least  in  one  Wh^'an 
eount,  against  the  survivor  as  such,  noticing  the  death  of  his   co-obligee  ^^^^  ^ 
or  co-partner  (/) ;  but  the  survivor  or  his  executor  may  be  declared 
against,  without  noticing  the  first  deceased  party  (g*)  (3)  ;  and  in  an  ac- 
tion against  such  survivor,  a  debt  which  became  due  from  himself  sepa- 
rately, before  or  after  the  death  of  his  partner,  may  be  included  (Ji)  ; 
aod  when  the  survivor  is  sued  for  his  own  separate  debt,  he  may  set  off  a 
demand  due  to  him  as  surviving  partner  (i)  (4). 

•When  the  contracting  party  is  dead,  his  executor  or  administrator^  [   •£!  ] 
or,  in  case  of  a  joint  contract,  the  executor  or  administrator  of  the  sur-  ^thijr.    In 
wor,  is  the  party  to  be  made  defendant  (y  ),  and  is  liable  though  not  ^J^^^ 
expressly  named  in  the  covenant  (5)  or  contract.     But  no  action  lies  or  admin- 
igainst  executors  upon  a  covenant  to  be  performed  by  the  testator  in  per-  iBtraton, 
SDQ,  and  which  consequently  the  executor  cannot  perform  (k)  ;  or  for  ^^^J^** 
tbe  breach  of  a  personal  contract  where  the  breach  can  occasion  no  in- 
juy  to  the  personal  estate  of  the  testator,  or  intestate,  and  where  there- 
fore the  remedy  dies  with  the  person  as  a  breach  of  a  pron^ise  of  marri- 
age (0  (6)*     ^^^  executor  of  a  lessee  is  liable  as  such  upon  a  breach  of 
covenant  committed  after  the  testator's  death,  by  the  assignee  of  the 
lease  (m)  (7) .    In  a  recent  case,  the  .Court  of  Common  Pleas  held,  that 
the  executors  of  a  lessor,  who  was  tenant  for  life,  are  not  liable  to  the 
to  whom  a  term  of  years  was  granted,  for  the  breach  of  the  implied 


(c)  2  Burr.  1190,  {h)  2  T.  B.  476;  6  T.  B.  682.    See,  as  to 

(^  Cttrth.  171 ;  2  Ler.  228;  2  Vm.  Ab.  67»  joinder  of  actions,  po9U 

n.   Gilkn  V.  Penee,  4  Monroe,  805.  (t)  6  T.  R.  498;  1  Esp.  R.  47. 

(c)  SB.frB.802;  7  Go.  89  a;  IB.  &  A.  (t)  9  Go.  89a;  8  Bla.  Com.  802;  1  Com. 

H.  on  Contr.  258. 

(0  Vtr  Le  Blano,  J.  2  M.  k  Bel.  25;  6  {k)  8  Wils.  29;  Cro.  Elis.  558;  1  Bol.Bep 

t,a.<e8;  Vin.  Ab.  Obligation,  P.  20;  anU^  859. 

M.                                                 '  (/).2  M.  k  Sel.  408;  1  Com.  on  Coi^tr. 

U)  1  B.  fr  Aid.  29;  8  B.   fr  B.  802;  7  528;  anU,  19. 

UBon,  158;  anU.  44.  (m)  10  East,  818. 


(1)  Ib  North  CarolSna,  bj  statote,  an  administrator  of  a  deoeased  joint  obligor  may  be  sued 
vith  the  sarYiving  obligor.  Brown  «.  Clary,  1  Hayw.  107;  DaTis  v.  WUkinson,  ib.  884; 
fUrrv,  Piek.  414. 

<2)  The  execQtors  or  administrators  of  two  deceased  obligors  oannot  be  joined  in  the  same 
WaOdna  o.  Tate,  8  Call.  521,  Grymes  v.  Pendleton.  4  CaU.  180;  Head  o.  OliTer, 


TSaat, 


<S)  Baborgv.  The  Bank  of  Colambio,  1  Harr.  &  GilL  281.  Thus,  In  an  oUon  of  assumpsit 
Ihr  gnds,  wtSsh  were  sold  to  two  partners,  against  the  suryivor,  it  is  unnecessary  to  notice  the 
wiiininbip.  Godet  v,  M'Einstry,  1  Johns.  Cas.  405.  In  Harwood  v,  Boberts,  5  Greenl.  441,  it 
WM  Wd  that  in  an  action  against  two  of  four  joint  and  several  promisors,  if  it  is  stated  in  the 
writ  Ikat  ftor  promised*  it  is  material  also  to  allege,  that  the  other  two  are  dead,  or  otherwise 
i»ripiblu  of  bong  sued;  or  it  will  be  bad,  and  may  be  reyersed  on  error. 

(4)  Vide  Hogg's  Executors  v.  Ashe,  1  Hayw.  477. 

<d)  HarriM»  o.  Sampson,  2  Wash.  155;  Lee  v.  Cooke,  1  Wash.  806. . 

(6)  UttiaMre  v,  Bogers,  ISSerg.  &  Bawle,  188. 

<7)  Where  there  is  an  express  ooyenant  in  a  lease  in  tbe  ibr  the  payment  of  rent,  the  execu- 
tHsef  the  lessee  are  liable  for  the  rent  accruing  subsequent  to  the  testator's  death,  as  &r  as 
hate  asMts,  although  the  land  has  gone  into  the  hands  of  the  hdr.  Van  Bensselaer  v. 
IV,  2  Johns.  Gas.  17.  But  oovenant  does  not  in  such  case  lie  against  them  by  the  deviseef 
ttAtpsBtor.    Van  Rensselaer  0.  Platner,  Id.  24. 
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n*       covenant,  or  covenant  in  law,  for  qniet  enjo^ent  resulting  from  and 
"^""^   created  by,  the  word  demise^  the  lessee  having  been  evicted  by  the  re- 
^^      mainder-man  (n). 
h.  Vxmxim      If  a  person  intermeddle  as  executor  with  the  estate  of  the  deceased, 
tortr,  hdn,  j^^  j^^^y  j^  general  be  sued  as  executor  de  son  torty  although  there  be  a 
lawful  executor  (d)  ;  and  in  such  case  he  is  uniformly  declared  against  as 
if  he  were  a  lawful  executor,  though  the  party  died  intestate,  and  he 
may  be  joined  in  the  same  action  with  the  lawful  executor  (1),  though 
not  with  the  lawful  administrator  (p)  ;  and  if  the  husband  of  an  execu- 
trix  after  her  death  detain  part  of  the  goods  of  the  testator,  he  may  be 
sued  as  executor  de  son  tort  (jq):    So  if  a  stranger  take  away  the  goods 
of  the  deceased,  and  there  be  no  lawful  executor,  he  also  is  liable  to  be 
sued  as  executor  de  son  tort  (2)  though  he  claim  them  as  his  own  (jr) ; 
but  in  this  case  if  there  be  a  lawful  executor  or  administrator,  the  stranger 
cannot  be  sued  as  executor  de  son  tort  (js).    And  no  person  can  ever  be 
sued  as  administrator  de  son  tort  (3),  nor  can  an  executor  de  son  tftrt  of 
an  executor  de  son  tort  be  sued  as  such  at  law  Q)    The  8  &  4  W.  4,  c, 
42,  s.  14,  gives  an  action  of  debt  on  simple  contract  against  an  execator 
or  administrator  in  any  Court  of  law.     If  there  be  several  executors, 
they  should  all  be  sued,  in  case  they  have  all  administered  and  have  assets 
or  the  defendant  may  plead  the  non-joinder  in  abatement;  but  if  one  hath 
not  proved,  nor  administered,  he  may  be  omitted  (u).    A  plaintiff  who' 
r  *62  1  Bues  several  persons  '^as  executors,  shall  not  be  defeated  in  toto  upoa 
causes  of  action  stated  in  the  declaration  to  have  accrued  to  the  deceased, 
merely  on  the  ground  that  one  of  the  defendants  was  not  an  executor, 
and  succeeded  on  his  plea  to  that  effect ;  but  in  such  case  the  plaintiff 
cannot  recover  on  counts  laying  promises  by  the  defendants  as  execa* 
tors  (v).    So  if  several  executors  plQCid  plene  administravitj  the  plaintiff 
may  succeed  as  one  of  them  only  (4).    If  a  married  woman  be  execatriz, 
the  husband  must  be  joined  in  the  action  (tr) :  and  an  infant  cannot 
be  an  executor  till  he  be  of  full  age  (x) ;  nor  can  an  executor  be 

(n)  Adams  v,  Gibney,  6  Bing.  666.  R.  665.    Several  ezeoatoni,  though  of  diffsc^ 

(0)  6  Co.  84,  a.  ent  things,  and  though  not  jointly  appointed* 
(p)  1  Saund.  265,  n.  2;  Com.  IHg.  admin-      &c.  may  be  joined  in  an  action.'    1  Yin.  Abw 

Utrutor,  C.  8;  Toller,  869,  840.  189;  Cro.  Car.  293.    Aa  to  plaint^* i  exeoa- 

iq)  6  Cro.  Elis.  472.  tors,  see  anU,  19,  20. 

(r)  6  Co.  88  b.  (v)  1  M.  &  M.  146;  1  Sannd.  207  a. 

(1)  6  Co.  84  a.  (10)  Cro.  Car.  146,  619;  ToUer,  867;  po&U 
(i)  Mod.  298,  294;  Andr.  Rep.  262.  (z)  88  Geo.  8,  c.  87.8.  6;  Toller,  867. 

(«)  ToUer,  867;  1  Moo.  &  P.  668;  4  T. 


(1)  Though  a  person  who  is  sued  as  executor  de  ton  tort,  shall  not  defeat  the  suit  by  takias 
out  letters  of  administration  pending  the  suit,  because  the  suit  was  well  commenced;  yet  such  am 
administration  will  legitimate  all  intermediate  acts  ab  initio;  and  justify  a  retainer.  Vaughan  «. 
Brown,  Str.  1106;  S.  G.  Andr.  828;  Curtis  v.  Vernon,  8  Term.  687;  Rattoon  v,  Oteracker.  8 
Johns.  126. 

(2)  Glenn  v.  Smith,  2  GiU.  &  Johns.  494;  CampbeU  «.  Toussey,  7  Cowen,  64.  And  may  be 
sued  as  executor  generally.    Id, 

(8)  At  common  law  an  action  of  account  did  not  lie  against  an  executor  fbr  want  of  priTi^^ 
but  such  action  is  now  given  by  statute  4  &  6  Ann.  c.  16.  The  first  thirteen  sections  of  whidla 
are  in  force  in  Pennsylvania,  and  thd'20th  and  27th  sections.  Roberts'  Big.  48;  Griffith  v« 
Willing,  8  Binn.  817.  Laws  N.  T.  sess.  86,  c.  76,  s.  5.  1  R.  L.  811,  against  the  executors  o» 
administrators  of  every  guardian,  bailiff,  or  receiver .  Litt  sect.  126.  Co.  Litt  90  b,  F.  N.  S. 
117.  K  Com.  Dig,  Aooompt,  D. 

(4)  App.  V.  Driesbaoh,  2  Bawle,  287. 
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8Bed  as  such  for  money  lent  to  (y),  op  had  and  received  by  him  (4r),  or  ^^\ 
Qpoa  a  penal  statute  (srz).    By  the  Statute  against  Frauds  the  represen-  ^'^^T^ 
tadTes  of  a  deceased  person  are  not  personally  liable  without  a  written  5.  Bj^em- 
proouse,  and  even  such  promise  is  not  available  in  this  respect,  unless  there  tm*  ^^bf^ 
be  an  adequate  consideration  (a)  (1) ;  but  in  some  cases  executors  will  ^ 
render  themselves  personally  liable,  if  they  contract  as  principals,  and  on 
theu'  own  personal  liability  (ft).    If  a  creditor  appoint  his  debtor  to  bo 
his  e^cuior^  such  voluntary  act  is  deemed  a  release  at  law ;  but  when  n 
debtor  becomes  admitdstraior^  such  appointment  being  only  by  an  act  ^ 
Coart,  and  not  of  the  creditor  himself,  it  merely  suspends  the  right  (c). 

If  iJze  contract  be  under  seal,  (or  of  record),  the  heir  of  the  party  coil- 
tiacting  is  liable  to  an  action  for  the  breach  of  an  express  covenant  ther^ 
ia ;  provided  the  ancestor  expressly  bound  himself  ^^  and  his  heirs  "  by 
the  deed  or  obligation  ;  and  provided  the  heir  have  legcJ  assets  by  de^- 
seeat  from  the  obligor  (^d)  (2).  And  if  there  be  a  devisee^  (otherwise 
tluut  for  the  payment  of  debts,  or  in  pursuance  of  a  marriage  contract  en- 
tered int6  before  marriage,)  he  may  be  sued  in  an  action  of  debt  for  the 
breach  of  a  contract  of  the  testator  under  seal,  or  of  record  ;  but  the 
heir  must  be  joined  in  the  action  ;  and  an  agtion  of  covenant  cannot  ia 
iDf  case  be  supported  upon  a  personal  contract  against  a  devisee,  the 
statite  3  £  4  W.  &  M.  only  giving  an  action  of  debt  (e).  Though  the 
devisee  be  an  infant,  he  cannot  pray  the  parol  to  demur  by  reason  of  hii 
aoD-age  (3),  such  privilege  being  confined  to  an  infant  heir  (/).  But  an 
eq^y  of  redemption  is  not  assets  at  law,  in  respect  of  which  an  heir  or 
deTisae  is  chargeable,  and  the  creditor  must  proceed  *in  a  Court  of  JBquity  [  *59  1 
ig).  An  heir  or  devisee  having  a  legal  estate,  is  liable  to  an  action  for 
tbe  l«each  of  a  covenant  running  with  the  land  committed  in  his  own 
tine  (A).  If  there  be  several  heirs  as  in  the  case  of  gavel-kind,  or  of 
ptroeners,  they  should  all  be  joined,  or  the  defendant  may  plead  in  abate- 
Mat  (0  (4)  ;  and  a  devisee  must  be  sued  with  the  heir  jointly  at  law  as 


(f)  1  Hen.  Blft.  119;  2  Saood.  117  d;  4  T. 
K.  SI7.  Ab  to  sonig  him  as  sach,  ibr  fhoeral 
Wfomm^  MB  3  Campb.  298;  or  money  paid, 
Me7  B.  &  C.  444,  449;  1  BAao.  &  K.  180»  S. 
C;  aeocNuit  stated,  7  Taunt  680;  1  Moore» 
86, 8.  a 

{2)  7B.  &a  444;  1  Man.  &  R.  180,  S. 
C 

{tz)  Garth.  861;  Cro.  Eliz.  766;  Com. 
1%.  o^atiiiifrator,  B.  15. 

(a)  See  7  T.  &  860;  8  B.  &  B.460. 

ih)  2B.&  B.  460^  6  Moore,  282,  S.  0. 

(c)  flee  Went.  0£  Ex.  ohup.  2,  p.  76,  14 
«d.  Rcedbam*8  oase,  8  Coke  K.  186;  Wank- 
Afd  p.  Wankiyrd.  1  SaUc.  806;  Crosman'sease, 
1  Leonaid,  826. 


(d)  Bao.  Ab.  Btir  and  Anetitor,  f.;  2 
Saund.  186,  187,  n.  4;  Plowd.  489,  441| 
Wmes.  686;  2  B1&.  Com.  248;  Piatt  on  Cot. 
41  449. 

{€)  8  &  4  W.  &  M.  c.  14;  Bao.  Ab.  Htir 
and  Jinee$tor,  F.;  IP.  Wms.  99;  7  Bast^ 
128 

(/)  4  East,  486. 

(;)  2  Saund.  7,  n.  4.  8  d.  6th  ed. 

(A)  If  only  efuitabU  estate  deietndt  the 
heir  oannot  be  sued  at  law,  per  Lord  H^urd- 
wioke,  Plonkett  v.  Pearson,  2  Atk.  294. 

(t)  2  Vin.  Ab.  67;  Com.  Pig.  MaUfMnt^ 
F.  9. 


(1)  Sash  as  giTing  np  seouriUes  against  the  testator's  estate.  Stebbios  v.  Smith,  4  PioL 
v7.    SeeOarkr.  Herring,  6  Binn.  88. 

(2)  So,  the  heir  of  the  heir  is  liable  as  &r  as  he  has  assets  by  deseent  from  the  original  obligor, 
Vatter  «,  £ms,  2  Man.  88.  In  the  state  of  New  York,  heirs  are  liable  on  a  simple  oontraet  or 
fKial^,  whether  menticmed  therein  or  not,  in  oase  the  debtor  died  intestate  seised  of  landsi 
4i^  and  the  heirs  of  deriseea  in  ease  hemadeawUL  LawsofN.  Y.  sees.  86,  e.  98,8  1;  IB. 
Ik  816;  Ber.  Stat  462,  s.  82;  Etting  «.  Vanderlyn,  4  Johns.  284. 

(8)  In  the  State  of  New  York,  in  a  personal  action  against  either  heirs  or  derisees,  the  parol 
1^  net  demur;  bat  no  ezeoalfen  shall  issne  witUn  a  year  after  tendition  of  ja4gtiiflnt,  HfiSc 
^c  98.81 6, 1 B.  L.  818;  2B«t.  Stat.  464,  s.  42, 466,  s.  66. 

(4)  Hiln,  and  asMis  1^  deed,  «re  jointly  ohaigeable  txr  breaoh  of  a  ooreuMit  real  of  tinrit 
MoEpe  o.  Aldrigh,  1  MetoaU;  644. 
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n-  trell  as  in  equity  (k).  And  though  an  executor  cannot  in  sCfiy  caie  be 
sued  jointly  with  the  heir  (Z)  (1)  yet  the  executor  may  be  sued  at  the 
-  ^  same  time  as  the  heir,  and  if  the  heir  be  also  executor,  separate  actions 
ton,  heitti  ™^7  ^^  Sustained  against  him  in  both  capacities  (m).  If  assets  by  descent 
&e. '  '  vest  in  the  heir,  it  appears  that  the  charge  will  continue  to  run  against 
ethly.  In    At5  heir  taking  the  same  assets  (n). 

iJlw!l»^      When  the  contracting  party  has  become  bankrupt  and  has  obtained  his 
^.  certificate,  he  is  in  general  no  longer  liable  to  be  sued  in  respect  of  any 

debt  due  from  him  when  he  became  bankrupt,  ot  of  any  claim  or  demand 
which  the  creditor  might  have  proved  under  the  commission  (o)  (2). 
The  present  Bankrupt  Act  enables  creditors  to  prove  under  the  commis- 
sion in  respect  to  contingent  debts,  although  the  contingency  had  not  hap- 
pened at  the  time  of  the  proof  (p)  ;  consequently  such  debts  will  not  be 
barred  by  the  certificate  as  efiectually  as  other  debts.  In  cases  where  the 
plaintiff  has  an  election  to  sue  either  in  form  ex  contractu  or  in  tort  (3), 
though  the  bankruptcy  will  be  no  answer  to  the  latter  mode  of  proceeding 
(9)9  it  ^iU  ^  A  ^^i*  ^o  any  action  founded  oh  contract  if  the  amount  of 
the  plaintiff's  demand  was  capable  of  being  ascertained  at  the  time  of  the 
bankruptcy  (r),  and  might  have  been  proved  under  the  commission  (4). 

There  are  also  some  demands  which  are  barred  by  the  certificate  though 
they  were  not  provable  under  the  commission.    Thus,  where  an  action 
npon  a  contract  has  been  brought  against  a  party,  and  he  becomes  bank- 
rupt before  verdict,  the  costs  in  such  actions,  for  want  of  a  previous  ver* 
diet,  and  not  provable  under  the  commission,  but  they  are  notwithstand^ 
ing  considered  as  accessorial  to  the  original  debt  and  barred  together  with 
such  debt  by  the  certificate  (5)  (5). 
But  in  certain  cases  the  bankrupt  may  still  remain  liable  to  an  action 
04  J  in  respect  of  contracts  made  before  his  bankruptcy.    Leasehold  'property 
belonging  to  the  bankrupt  does  not  pass  to  the  assignees  unless  they  elect 
to  take  it.    By  the  6  Geo.  4,  c.  16,  s.  75,  the  bankrupt  is  enabled  to  free 
himself  from  fiiture  liability  upon  the  lease  by  delivering  it  up  to  the  les- 
sor within  fourteen  days  after  he  shall  have  had  notice  that  the  assignees 
have  declined  to  accept  the  same ;   but  unless  he  avail  himself  of  this 
privilege,  he  will  still  continue  subject  to  such  liability. 

(ft)  2  Sannd.  7  n.  4;  Boo.  Ab.  Hnr;  Yin.         (0)  6  Oeo.  4,  0. 16,  8. 121. 
Ab.  Heir,  Z.  d.    See  2  Atk.  125,  438,  why         (p)  IL  s.  66. 
preferable  to  proceed  in  equity.  (9)  Doug.  &&^\  6  T.  B.  695;   5  Bing.  68. 


(Z)   18  Edw.  8,4-   Com.  Dig.  AbaUimnt,  (r)  Doug.  767;  6T.  R.  699,  701;  and 

F.  10;  Yin.  Ab.  Aeiiom,  0.  d.  pL  8.  3  Madd.  61;  Buck,  158. 

(m)  Com.  Dig. />2ea;tfer,  2  £.  8.  (i)  8  M.  &  Sel.   826;   2  B.  &  B.   8;    sM 

(n)  Dyer,  868  a,  pi.  46;  Cxo.  Car.  151;  2  ako  8  B.  &  A.  18;  idea.  2d  edit.  136;  7  B. 

Ch.  Cas.  175;  Plowd.  441.  &  C.  486,  706;  1  Man.  &  E.  880,  S.  C. 


(1)  Under  the  Pennsylvania  act  of  1886,  deyisees  and  heirs  may  be  joined  in  an  aotioa 
against  the  executor,  and  if  the  writ  issue  directing  notice  generally,  notice  given  to  an  heir  or 
devisee  makes  him  party.  NorriB  v.  Johnston,  6  Barr.  287.  tieirS  and  assigns  by  deed  ar« 
Jointly  liable  for  a  breach  of  covenant  real  of  their  aAoestor.    Morse  v,  Aldrich,  1  Metcalf,  644^ 

(2)  80,  the  discharge  of  an  insolvent  is  no  bar  to  an  action,  on  an  express  covenant,  brought 
to  recover  rent  accruing  subsequent  to  the  insolvent's  disoharse.  Lansing  v.  Prendergast,  9 
Johns.  127.  See  Murray  «.  De  Bottenham,  6  Johns.  Cha.  68;  HamUton  v.  Afherton,  1  Ashiiu 
67. 

(8)  Denied  by  Livingston,  J.  Hatton  v.  Speyer,  1  Johns.  41.  42. 

(4)  See  Dufer  v,  Murgatroyd,  1  Wash.  C.  C.  15. 

(5)  Costs  on  a  judgment  obtained  before  the  discharge  of  an  insolvent,  although  not  taxed, 
bre  barred  by  the  discharge.    Wame  v.  Constant,  5  Johns.  185.    Sed  vide  cases  cited  in  note  b. 

•  Ibid.    See  the  oases  dted,  Ingraham's  Insolvent  Laws  of  Peuuylvania,  171,  note,  2d  edit. 
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The  bankrupt  may  also  revive  his  liability  upon  a  contract  made  before       it* 
his  bankroptcj,  by  a  sabseqnent  promise  to  pay  the  debt  (1)  ;  which  pro-  "'^ira ' 
mise,  it  appears,  will  in  general  be  equally  available  to  the  creditor,  whe-  -  ,>   ! 
ther  made  before  (2)  or  after  (3)  the  allowance  of  the  certificate  (<)  ^j^f^  " 
But  it  Bhoold  be  observed,  that  promises  and  contracts  made  with  the  cre^ 
ditar  expressly  in  consideration  of  his  signing  the  certificate;  and  also 
promises  made  before  the  signing  the  certificate  to  a  creditor  who  was  one 
of  the  commissioners,  and  who  subsequetitly  signed  the  certificate,  would 
be  void,  in  the  former  case,  under  the  express  provisions  of  the  Bankrupt 
Act  («),  and  in  the  latter,  as  being  against  public  policy  (rz;)  (4).     In 
(ffder  Aat  the  pre-existing  obligation  should  be  revived  by  a  subsequent 
I^omise,  the  promise  should  be  express,  distinct,  and  unequivocal  (^) ; 
and  by  the  provision  of  the  present  Bankrupt  Act,  such  promise  must  be 
in  writing,  signed  by  the  bankrupt,  or  by  some  person  thereto  lawfully 
authorized  in  writing  by  him  (2r).    When  the  subsequent  promise  is  effect^ 
aal,  it  is  sufiEicient  to  declare  upon  the  original  consideration  (a)  (5)  ;  un- 
less the  promise  be  conditional,  in  which  case  it  seems  to  be  necessary  for 
the  creditor  to  declare  specially  (6). 

In  cases  where  a  party  becomes  bankrupt  after  a  former  bankruptcy,  a 
prior  diachai^e  under  an  insolvent  act,  or  after  a  composition  with  his  cre^ 
ditors,  the  certificate  only  extends  to  protect  his  person^  and  his  future 
ifeeis  are  liable  to  the  claims  of  his  creditors,  unless  he  pay  155.  in  the 
poimd.  And  before  the  late  Bankrupt  Act,  the  bankropt  was  still  liable 
to  be  sued  in  respect  of  his  subsequently  acquired  effects  (c)  ;  but  by  the 
provisions  of  that  Act,  the  future  estate  and  effects  of  the  bankrupt  are 
declared  to  vest  in  the  assignment  under  the  second  commission  (d). 

Where  there  are  several  contracting  parties,  and  one  has  been  bankrupt, 
the  action  should  be  brought  jointly  against  the  solvent  partner  or  partners 
and  the  bankrupt,  and  if  the  latter  should  have  obtained  his  certificate, 
and  should  plead  it,  a  nolle  prosequi  may  be  entered  as  against  him  (e). 

*rbe  following  points,  relative  to  the  liability  of  the  assignees  of  a  bank-  [   *55  j 
rapt  to  actions  in  form  ex  contractUj  may  here  be  noticed.    No  action  can 
he  brought  by  any  creditor  against  the  assignees  for  the  recovery  of  any 

(0  Cowp.  5i4;  1  T.  B.  716;  1  Bing.  281.         (b)  4  Campb.  105. 

(»)  6  G«o.  4,  e.  16,  s.  125.  (c)  7  East,  164. 

(x)  5  B.  A.  758;  1  D.  B.  411,  S.  G.  (d)  6  Qeo.  4,  c.  16,  8.  127. 

(f)  1  Sterk.  870;  5  Esp.  19a  (e)  2  M.  &  Sel.  28,  444;  IWil  8.  99;  anii, 

{t)  6  Geo.  4,  e.  16, 8. 181.  42. 
U)  Peak,  B.  68;  2  Stark.  68$  2  Han.  Bla. 
116;4Caapb.  105. 

(1)  Shippej  V.  Hendanon,  14  Jobns.  178.  An  action  cannot  be  maintained  by  the  assignee 
■f  a  DOte  pajable  to  bearer  direotly  on  the  note,  vhen  the  negotiability  of  such  note  has  been 
tetvDyed  by  an  inaolTent  discharge  granted  the  maker.  Moore  v.  Viele,  4  Wend.  420.  Nor 
ca&  nA  assignee  ayaU  himself  of  a  new  promise  subsequent  to  that  discharge,  if  made  neither 
to  kiaedf  nor  hiaagent.    2b. 

(2)  Kn^rtoo  p.  Wharton,  2  Serg.  &  Bairle,  208. 

(5)  Uazxm  v.  Blorse,  8  Mass.  1^.  A  promise  by  a  debtor  after  the  execution  of  a  volun- 
barj  vdease  under  seal  by  the  creditor,  at  the  debtor's  request,  to  pay  the  balance  of  the  debt, 
kflmaded  on  a  sufficient  consideration,  and  is  binding.  Willing  v.  Peters,  12  Serg.  &  Bawl6, 
177.    Tbe  promise  must,  howerer,  l>e  exproi,  and  be  distinctly  proved.    Boff  v.  Boff,  1  Penn. 

S.  X.  41.0. 

(4)  8c«  Baker  v.Maflaoh,  1  Aihm.  68,  Tuzbury  v.  Miller,  19  Jehns.  811;  Wiggin  v.  Bushi 
12  Jekna.  806,  ai^  the  American  cases  there  dted. 

(6)  Bfaqppiy  «.  HcndenoD,  14  Johns.  178i 
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dividend  (1),  the  only  remedy  being  by  petition  to  the  Lord  Ohancellor  (/). 
Nor  are  the  assignees  liable  to  an  action  at  the  suit  of  the  bankrupt,  for 
his  allowance  in  respect  of  the  amount  of  dividends  paid  under  his  es- 
tate (g*),  unless  he  shall  have  obtained  his  certificate  before  the  declaration 
and  payment  of  the  dividend,  so  as  to  enable  the  assignees  to  take  such 
allowance  into  account,  and  to  retain  for  the  same  before  tbe  assets  are 
exhausted  (A).  It  has  been  previously  noticed,  that  assignees  of  a  bank- 
rupt lessee  will  not  be  liable  to  be  sued  in  respect  of  the  rent  and  covenant, 
unless  they  elect  to  take  to  the  premises  comprised  in  the  lease  (t).  And 
when  they  have  elected  to  take  possession,  they  may  nevertheless  discharge 
themselves  from  future  liability,  by  assigning  their  interest  in  the  premises 
even  to  a  pauper  (&).  The  assignees  are  not  liable  to  be  sued  by  the  mes- 
senger under  the  commission,  for  fees  due  to  him  before  the  choice  of*  as* 
signees,  the  petitioning  creditor  being  the  party  answerable  for  these  ex* 
penses  (l).  And  though  assignees  cannot  contract  debts  in  their  political 
capacity,  and  be  sued  therein  as  such  (m)  ;  yet  when  they  personally  con* 
tract,  or  when  they  receive  money  to  the  use  of  another  (»),  they  are  lia* 
ble  to  be  sued  in  their  individual  capacities.  An  assignee  who  has  beea 
removed,  and  has  assigned  his  interest  to  his  co-assignee,  may  be  sued  by 
them  (o). 

A  certificate  of  discharge  obtained  in  a  foreign  country,  is  a  bar  to  an 
action  upon  a' contract  made  in  such  country  before  the  certificate  (p)  (2), 
but  not  to  an  action  by  a  creditor,  a  subject  of  this  countiy,  for  a  debt  con* 
tracted  here  (g).  And  it  has  been  decided,  that  a  certificate  under  an 
Irish  Commission  of  bankruptcy,  though  it  be  since  the  Union,  is  no  dis- 
charge of  a  debt  contracted  in  England  (r)  ;  but  it  has  been  held,  that  a 
debt  contracted  in  this  country,  by  a  trader  resident  in  Scotland,  is  barred 
by  a  discharge  under  a  Scottish  sequestration,  issued  in  conformity  to  the 
Statute  54  Geo.  3,  c.  137  («)• 

tihlT.  In  ^7  ^^^  Insolvent  Act  (t)^  an  insolvent  complying  with  the  requisitions 
the  MM  of  of  the  Act  is  to  be  discharged  by  the  Court,  ^'  as  the  several  debts  and 
an  ifiMoi-  gmQs  of  money  due,  or  claimed  to  be  due,  at  the  time  of  *filing  his  peti* 
tion  from  such  prisoner,  to  the  several  persons  named  in  his  or  her  sche* 
dule  as  creditors,  or  claiming  to  be  creditors  for  the  same,  respectiyely, 
or  for  which  such  persons  shall  have  given  credit  to  such  prisoner,  before 
the  time  of  filing  such  petition,  and  which  were  then  not  payable ;  and  as 
to  the  claims  of  all  other  persons  not  known  to  such  prisoner  at  the  timA 


vent  Miar 

[•66  ] 


(/)  6  Geo.  4, 0.16,8.  111. 

( g)  I(L  8.  128. 

{h)  I  Atk.  207$  6  T.  R.  646;  anU,  26. 

(t)  JinU,  64.  And  8ee  Peak.  N.  P.  G. 
238;  7  £a8t,  886;  1  B.  &  A.  698.  The  pro- 
viiional  auiffnee  of  a  bankrupt  to  not  reapon- 
Bible  for  the  firand  of  an  agent  appointed  with 
dae  care>  9  Bing.  96. 

(At)  1  B.  &  p.  21;  ant€,  48, 49. 

(/)  8  B.  &  C.  48;  4  D.  &  R.  621,  B.  C; 
6  Geo.  4,  0. 16,  8. 14;  2  M.  &  Sel  488. 

(m)  Cowp.  184,  186. 


(n)  1  M.  &  Sel.  714. 

(0)  1  Peake,  N.  P.  218. 

(p)  6  East,  124. 

(9)  1  Eaat,  6. 

(r)  4  B.  &  Aid.  624;  and  see  2  H.  Bl 
668. 

(t)  8  B.  &  G.  12;   8  D.  &  R.  668,  8. 
see  1  Rose,  462;  Back,  67;  8  Moore,  628. 

(i)  7  Geo.  4,  0.  67,  s.  40  and  46;  eontini 
and  amended  by  1  Wm.  4,  o.  88.  A  dlsohi 
under  this  act  mnst  be  plnded  spedally, 
Bing.  11. 


(1)  Vide  Peok  v,  Randall,  1  Johns.  166. 

(2)  Vide  Hioks  v.  Brown,  12  Johns.  288,  m  b.     fimith  v.  BrowBt  2  Bbm.  201.     Wakh 
Farrandi  18  BCass.  19. 
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Aim. 


«r  such  adjudication,  who  may  be  indorsers  or  holders  of  any  negotiable 
seearity  sot  forth  in  sach  schedule"  (t*).  

And  by  section  50  it  is  provided,  that  the  discharge  shall  extend  to  all  .  ,  ' 
process  for  contempt  of  any  Court  for  non-payment  of  money  (1,)  and  to  venoy. 
all  costs  relative  thereto ;  also  to  all  costs  incurred  in  any  actions  brought 
against  the  insolvent  before  the  filing  of  his  schedule  for  any  debt  or  dam- 
ages; and  the  persons  bringing  actions  are  to  be  deemed  creditors  for  the 
amoont  of  such  costs  subject  to  taxation.  The  discharge  is  also  declared 
to  extend  to  sums  payable  by  way  of  annuity  (.r). 

It  has  been  decided  upon  the  1  Qeo.  4,  c.  119,  that  the  effect  of  the 
discharge  is  only  to  liberate  the  insolvent  to  the  extent  of  the  specific 
debts  deacribed  in  the  schedule ;  and  where  less  than  the  full  amount  due  is 
specified,  the  balance  in  favor  of  the  creditor  still  remains  as  a  debt  for 
vkich  the  insolvent  is  liable  (^).  But  by  the  7  Geo.  4,  c.  57,  s.  63,  it  is 
provided,  that  the  discharge  shall  protect  the  insolvent,  although  there  has 
been  an  error  in  the  amount  of  the  debt  specified  in  the  schedule,  where 
there  has  been  no  culpable  negligence,  fraud,  *or  evil  intention  on  the  part  [  *57  ] 
of  such  prisoner  (z).  Formerly  an  insolvent  was  only  considered  to  be  dis- 
charged as  to  his  person,  and  he  remained  liable  to  be  sued  as  to  his  subse- 
qaoitly  acquired  effects  by  the  creditors  named  in  the  schedule;  but  it  is 
warn  provided,  that  no  future  execution  shall  issue  against  the  goods  of  a 
prisoner  discharged,  upon  any  judgment  for  any  debt  in  respect  of  which 
8tth  prisoner  shall  have  become  entitled  to  the  benefit  of  the*  Act ;  nor  in 
aaj  action  upon  uny  new  contract  or  security  for  payment  thereof  except 
ipon  the  judgment  entered  up  against  such  prisoner,  in  the  name  of  the  as- 


(■)  See  as  to  holders  of  negotiable  eeouri- 
te^aadwhat  a  anffioient  description  of  the 
diibt,ftc.in  the  sehedale;  4  B.  &  C.  15;  6 
J>,kK  76,  8.  a;  4  B.  &  0.  214;  Rj.  & 
1Iol822;  2  Gar.  &  P.  122;  1  Mo.  &  MaL 
;  8  tStark.  &.  54;  8  Moore,  281.  Under 
87  Geo.  8, 0.  90,  8.  80,  it  iras  held  that  a 
ii  eoly  diaoharged  as  to  those  creditors 
Is  viiMa  be  baa  ipven  notioe  of  his  intention 
Ii  Sf^  te  his  discharge,  1  Chitty's  Rep. 
228;  bat  soeb  notioe  is  no  longer  essentis^ 
&»  S8  Geo.  8,  o.  102,  s.  10,  directed  that 
idsr  of  discharge  dioold  name  the  cred- 
is  to  whose  clidm  the  prisdner  should  be 
,  7  Taont  179;  bat  this  is  no  Ion- 
,  and  H  saffioes,  if  the  sdhedole 
tbe  erector  or  the  debt  as  distinctly  as 
tfcsdibCer  can  do,  which  is  stiU  necessary. 
WiA  Rspeet  to  the  necessity  of  naming  the 
•efilor  IB  the  aohedole,  it  is  obserrable  that 
^MDth  and  46th  sections  rcqaire  that  the 
utmt  of  the  creditor  be  named  if  possible,  bat 
the  ditficnl^  of  stating  such  creditor 
^  mm  ef  negotiable  seearity.  Under 
1  te.  4,  e.  119,  s.  50,  (nearly  corres- 
liag  ID  terms  with  the  above),  where  an 
vcat  eoatraotfld  ibr  goods  with  A.  the 
iv  a  CQHijpany,  and  after  giving  him 
pnainefy  notea  fl>r  the  debt,  amoant- 
te  £S2  20.  6d.  took  the  benefit  of  the 


Act,  without  describing  the  company  as  his 
creditors,  and  stating  the  debt  to  be  only 
£82;  it  was  held,  that  his  discharge  was  an 
answer  to  the  action  by  the  company  upon 
the  promissory  notes,  6  D.  &  R.  75;  4  B.  & 
G.  15;  S.  C.  So  where  an  insolvent  in  his 
schedule  stated  that  A.  held  his  acceptance, 
and  A.  had  in  fiict  indorsed  it  to  B.  but  un-» 
known  to  the  insolvent;  it  was  held,  that  the 
description  was  sufficient,  4  B.  &  G.  214,  2  G. 
&  P.  120;  1  R.  &  M.  822,  8.  G. 

And  if  an  insolvent  state  a  biU  in  his 
schedule,  as  drawn  by  himself  on  M.  where- 
as it  was  drawn  by  M.  on  him,  if  the  jury 
are  satisfied  that  tiie  same  bill  was  meant, 
and  the  description  was  by  mistake,  it  is  a 

fooddischarse,  2  C.  &  P.  120;  1  R.  &  M, 
22,  S.  G.  Where  a  creditor  authorizes  his 
debtor  to  omit  any  statement  of  his  debt  in 
the  schedule,  he  cannot  take  advantage  of 
snob  omission,  and  the  discharge  will  be  a  bar 
to  any  action,  8  Moore,  281.  See  further,  4 
Adol.  &  EU.  887 ;  4  T^.  180. 

(x)  Sect  61.  See,  as  to  the  construction 
of  the  former  Insolvent  Acts.  5  B.  ft  G.  881; 
1  M.  &  P.  91.  As  to  bastardy  bonds,  8  Bing. 
154. 

(y)  4  B.  &  G.  419;  6  D.  &  R.  491,  S.  G. 

(:»)  See  anlBf  56,  note  (u). 


(1)  Maag'B  Gase,  1  Aahm.  97. 
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signee,  or  provisional  assignee,  according  to  the  provisions  of  the  Insol- 
vent Act  in  that  behalf  (a). 

A  married  woman  may,  under  the  72d  section  of  the  Insolvent  Act, 
petition  and  obtain  her  discharge  from  debts  the  same  as  a  feme  sole,  on 
assigning  her  separate  property,  but  so  as  not  to  prejudice  any  rights 
of  her  husband  to  her  property  (6).  The  discharge  of  the  husband  un- 
der the  Insolvent  Act  does  not  preclude  a  creditor  from  taking  the  wife 
in  execution  for  her  debt  contracted  dum  sola^  unless  she  has  no  separate 
property  (c). 

When  a  prisoner  has  been  discharged  under  the  Lord^s  Act,  the  judg- 
ment  obtained  against  the  prisoner  remains  in  force,  and  execution  may 
at  any  time  be  taken  out  thereon  against  the  property  and  effects  of  the 
prisoner,  except  his  wearing  apparel,  bedding,  and  tools  of  trade,  to  the 
value  of  jCIO,  but  no  action  of  debt  can  be  supported  upon  such  judg- 
ment (d)  (1). 

8thiy.    In      ^^  general  a  feme  covert  cannot  be  sued  alone  at  law  (c)  ;  and  whea 
cftseof       &  feme  sole,  who  has  entered  into  a  contract,  marries  (/),  the  husband  and 
mftiriage.   wife  must  in  general  be  jointly  sued  (2),  though  the  husband  state  an  ac- 
count, and  expressly  promise  to  pay  the  debt  or  perform  the  contract  (^)|; 
and  where  the  wife  was  a  yearly  tenant  before  marriage,  at  a  rent  payable 


(a)'  Sect.  61.  See  G  Bing.  298.  As  to 
warrant  of  attorney  to  be  given  to  provisional 
assignee,  s.  67;  1  Wm.  4,  c.  87«  s.  3. 

(6)  7  Geo.  4,  c.  57,  s.  72.  That  claosewas 
introduced  in  consequence  of  the  decision  in 
ex  parte  Deacon,  6  B.  &  Aid.  759. 

(c)  8  B.  &  C.  1;  2  Man.  &  R.  124,  8.  C. 
But  see  5  Bar.  &  Adol.  803. 

id)  32  Geo.  2,  c.  28,  s.  20. 


(e)  2  B.  &  P.  105;  2  T.  B.  863;  Com.  Pig. 
Plead.  2  A.  1 ;  8  Campb.  123. 

(/)  A  marriage  in  fact,  though  not  strictiy 
legal,  is  sufficient  for  this  purpose.-  Andr* 
227,  228;  1  Campb.  245;  2£8p.  687. 

ig)  7T.  R.848;  Allejn,72;  1  Keb.  281; 
2  T.  B.  486;  8  Mod.  186;  Bao.  Ab.  Bar,  end 
Feme,  L.;  1  Taunt  217.  245;  Com.  Dig. 
Pleader,  2  A.  1. 


(1)  In  the  fourth  edition  the  passage  in  the  text  was  followed  by  this  remark— «•  If.  however, 
in  either  of  these  cases,  the  debtor,  af&r  his  discharge,  expressly  and  indefinitely  promise  to  pay 
the  debt,  he  may  be  sued  and  taken  in  execution  upon  such  new  contract,  as  in  the  case  of  ft 
bankrupt,"  and  referring  to  the  following  authorities— 8  M.  &  S.  895.-2  Stra.  1288.— 2  BL 
1217.— 2  Campb.  448,-8  B.  &  P.  894;  ace.  sed  vide  6  Taunt  568,  to  which  the  foUowing  note 
was  added  by  the  Editor, — *•  But  see  0)uch  v.  Ash,  and  Herbert  v,  Williams,  5  Cow.  265,  527» 
contra.  See  also  the  views  taken  of  the  text,  the  authorities  referred  to  by  Mr.  Chitty  in  sup- 
port of  it,  and  the  reasons  for  a  different  doctrine,  Ingraham's  Insolvent  Laws  of  Penii8ylTaiili» 
202  to  214,  2d  edit'* 

The  Supreme  Court  in  New  Tork  decided  that  an  action  could  not  be  maintained  against  the 
maker  of  a  promissory  note  payable  to  bearer,  by  a  person  to  whom  the  same  has  been  trasi» 
fbrred,  where  the  maker  has  obtained  a  discharge  Arom  all  his  debts  as  an  insolvent  debtor,  pre- 
vious to  the  transfer;  although  after  the  discharge,  but  before  the  transfer,  the  maker  niakes  % 
new  promiee  to  the  payee  to  pay  the  debt,  and  such  new  promise  is  set  up  by  way  of  replicatlcsn 
to  the  plea  of  discharge.  Depuy  v.  Swart,  8  Wend.  185.  Insolvent  discharges  reach  to  the  con- 
tract iUelf  and  impair  its  obligation.  Sturges  v.  Crowningshield,  4  Wheat  122.  The  note  is 
fundus  officio^  and  can  have  no  negotiable  qualiUes,  because  it  has  no  legal  existence.  Baker  «. 
Wheaton,  5  Mass.  509.  Although  the  insolvent  is  legally  exonerated  from  the  payment  of  his 
antecedent  debts,  the  moral  obligation  remains;  and  this  obligation  is  a  sufficient  oonsideratioft 
for  a  new  promise.    M'Nair  v.  Gilbert,  8  Wend.  844. 

(2)  Vide  Angel  v.  Felton,  8  Johns.  149.  But  if  a  feme  sole  marries  pending  a  suit  against 
her  the  marriage  need  not  be  noticed  in  the  subsequent  proceedings.  It  does  not  afieot  the  fbrm 
of  the  proceedings.  The  suit  goes  on  as  if  no  marriage  had  taken  place.  Booseveltv.  Dale,) 
Cowen,  581.  The  husband,  howerer,  though  not  a  party  on  the  record,  is  so  for  as  his  interest 
is  ooncemed,  a  party  with  his  wife;  and  he  is  to  be  received  to  make  an  affidavit  of  merits  undei 
the  rule  which  requires  this  to  be  done  by  the  party.  He  is  substantially  a  party;  and  on  t^- 
covering  Judgment  against  her  he  may  be  made  an  aotual  party  by  a  eeirt  faeiae,  and  in  fhii 
manner  be  subjected  to  execution.    Do. 
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qoartorlj,  and  she  married  before  a  quarter's  rent  became  payable,  it  was       "■ 
keld,  that  in  an  action  to  recover  such  quarter's  rent,  the  wife  should  be    "J^ 
joined  (A).    But  if  the  husband,  in  respect  of  some  new  consideration,  8.  Muy 
as  for  forbearance,  &c.  expressly  undertake  in  writing  to  pay  the  debt,  ^^^c^ 
or  perform  the  contract  of  the  feme,  he  may  be  sued  alone  on  such  under- 
taking (0. 

*^nien  rent  becomes  due  after  the  marriage,  upon  a  lease  to  the  feme  [  *68  1 
whilst  sole,  or  any  other  breach  of  the  covenants  contained  in  such  lease 
is  committed  during  the  coverture  (1),  the  action  may  be  against  both,  or 
against  the  husband  alone  (ft).  But  the  feme  can  in  no  case  be  sued  upon 
a  mere  personal  contract  made  during  coverture  (Z),  although  she  live 
apart  from  her  husband,  and  have  a  separate  maintenance  secured  to  her 
bj  deed  (m),  or  be  separated  under  a  sentence  of  divorce  a  mensa  et 
Aoro  (n).  But  it  seems  that  she  is  liable  upon  such  a  contract,  if,  being 
under  a  moral  obligation  in  regard  to  the  nature  of  the  contract,  she, 
after  the  death  of  the  husband  expressly  promise  to  perform  it  (o).  And 
an  action  on  the  assumpsit  of  husband  a^d  wife,  against  both,  is  bad,  for 
fioad  the  wife  the  promise  is  void  (p).  But  an  action  of  covenant  on 
tte  warranty  in  a  fine,  or  on  a  covenant  running  with  the  land  of  the 
wife,  demised  by  her  pursuant  to  the  statute,  during  the  coverture,  may 
be  sapported  against  her  (g)  ;  and  it  is  said  that  upon  a  lease  to  the  hus* 
baad  and  wife  for  her  benefit,  the  action  may  be  against  both  (r).  If  the 
hrtand  be  civUUer  mortuuSj  or  even  transported  for  a  term  of  years,  or 
bas  been  abroad  seven  years  and  not  heard  of  (s),  though  he  voluntarily 
y&  the  kingdom  (jf)  (2),  the  wife  may  be  sued  alone  upon  a  contract 
Bade  by  her  daring  that  time  (u)  ;  but  a  woman  by  birth  an  alien,  and 
tbe  wife  of  an  alien,  cannot  be  sued  as  a  feme  sole,  if  her  husband  hat 
lifed  with  her  in  this  country,  although  he  has  left  her  here,  and  entere4 
into  the  service  of  a  foreign  state  (x)  (1).    In  the  case  of  a  feme  covert 

a)ailaott.807;  IB.  &B.60,a  C.  Qow.  R  10. 

(i)  iO^jD.  78;  7  T.  B.  849.  (oj  See  6  Taunt  86;  1  Stra.  94. 

[k)  eUod.  289;  1  BoU.  Ab.  848,  pL  46,  (p)  PaIco.  818;  1  Taont.  217.  See  7Taimt 

A;  riMinp.  Eot.  117;  Com.  Big.  Baron  and  482;  2  Moore,  126. 

lbii,T;  6T.  BL  176;  1  New  B.  174.  (9)  2  Saand.  180,  n.  9. 

(0  8  T.  B.  545;  2  B.  &  P.  105;  Palm.  812;  '       (r)  1  BoU.  Ab.  848,  850;  Bao.  Ab.  Baron 

lluit  217;  4  Prioe,  48.  and  Feme,  L. 

(a)  8  T.  &  645;  2  New  B.  148.     How  (t)  2  Campb.  118, 278. 

■i  vWa  liable  in  canity  on  a  biU  or  note,  8  (0  Id. 

Bid.  K7.  (u)  1  B.  &  P.  858,  n.  (/)  Co.  Ut  188  as 

(•)  6  M.  &  Sel.  78;  8  B.  &  C.  291.    Mi-  2  B.  &  P.  105;  4  Esp.  Bep.  27, 28. 

iVMtea  diTone  a  vinculo  matrimonii,  1  (x)  8  Campb.  128. 

(1)  VideGraner  V.  Eohart,  1  Binn.  575;  Robinson  v.  Reynolds,  1  Aiken's  (Vermont)  125. 
Or  vtet  die  baabaad  being  an  alien,  and  never  within  the  United  States,  lias  deserted  liii  wife, 
^hpry  9.  Pud,  15  Mass.  81.    See  ante,  28,  note. 

(2)  8ee  ante,  28,  note.  See  Rhea  «.  Rhenner,  I  Peters'  Sap.  Ct  105.  In  Pennsylvania,  ff 
ftWibiad  desert  bis  infe,  and  oetses  to  perform  his  marital  duties,  the  aoqnisitions  of  property 
■sds  hj  the  wife  during  snoh  desertion,  are  her  separate  estate,  and  she  may  dispose  of  them 
^viil  or  otherwise.  Starrett  v.  Wynn,  17  Serg.  and  Rawle,  280.  So,  if  a  hosband,  by  deed 
•f  sqwuiao  withoiit  trustees,  relinqaish  to  his  wife  all  his  right  to  her  land,  reserring  the 
msiist  of  aa  annual  Sttm,  the  land  is  not  liable  to  the  ezeoatkm  of  a  oreditor  of  the  hosbandt 
lis  ebtsias  jodgoMBt  against  him,  after  he  and  his  wife  have  been  notorioosly  separated  fer 
ifesjent.  Bouslangh  «.  Booslaogh,  18  Serg.  &  Bawle,  861.  A  fether  plaoed  the  preeeeds 
tf  Indi  nader  the  control  of  a  son,  fer  the  benefit  of  a  danghter  who  was  a  feme  eovert;  lield, 
festaosedoQ  eonld  be  maintained  at  law,  in  the  name  of  &e  hosband  and  wife;  the  r— sdy 
^ii«  in  equity*    Buval «,  CoTenhoren,  4  Wend.  561* 
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execntriz  or  administratrix,  she  must  be  joined  with  the  husband  in  an 
action  on  any  pergonal  contract  of  the  deceased  (y)(l)  ;  and  if  a  man 
marry  an  administratrix  to  her  former  husband,  who  had  wasted  the  assets 
during  herwidowhood,  they  may  be  jointly  sued  for  such  devastavil{z) ; 
but  for  rcntdue  during  the  coverture  ou  a  lease  which  the  wife  has  as  ex< 
eculrix,  the  husband  may  be  sued  alone  (a). 

When  the  husband  survives^  he  is  not  liable  to  be  sued  in  that  charac* 
tcr  for  any  contract  of  the  ieme  made  before  the  coverture,  unless  judg- 
ment had  been  obtained  against  him  and  his  wife  before  her  death  (2^ ; 
and  if  she  die  before  judgment,  the  suit  will  abate  (b)  (3).  But  if  too 
husband  neglect,  during  her  life,  to  reduce  her  choses  in  action^  into  pos- 
session, the  creditor  may  sue  the  person  who  administers  thereto,  for 
debts  due  before  her  marriage  (c);  and  for  rent  accruing  during  the  co- 
verture, or  for  money  due  upon  a  judgment  obtained  against  husbaad  and 
wife,  he  may  be  sued  alone  as  the  survivor  (rf). 

In  case  the  wife  survive^  she  may  be  sued  upon  all  her  unsatisfied  con- 
tracts made  before  coverture  (e).  But  the  bankruptcy  and  certificate  of 
the  husband  will  discharge  her  from  all  liability  to  satisfy  debts  which 
could  have  been  proved  under  the  commission  ;  and  if  the  husband  and 
wife  be  sued  jointly,  his  bankruptcy  may  be  pleaded  in  bar  (/)  (4), 

However,  we  have  seen  that  the  discharge  of  her  husband  under  the 
Insolvent  Act  does  not  preclude  a  creditor  ftom  taking  a  married  woman, 
having  separate  property,  in  execution  for  a  debt,  contracted  by  \lqv  dum 
sola  (jg). 

If  the  husband  be  sued  alone  upon  the  contract  of  his  wife  before  cov- 
erture, and  the  objection  appear  upon  the  face  of  the  declaration,  the  de- 
fendant may  demur,  move  in  arrest  of  judgment,  or  bring  a  writ  of  error 
(//)(5).  If  the  contract  were  misdescribed  as  being  that  of  the  husband, 
the  plaintiff  would  be  nonsuited  under  the  general  issue  at  the  trial,  upon 
the  ground  of  variance  between  the  contract  stated  in  the  declaration 
and  that  proved.  But  if  the  wife  be  sued  alone  upcm  her  contract  be- 
fore marriage,  she  must  plead  her  coverture  in  abatement,  or  a  writ  of 


(y)  Cro.  Car.  155,  519;  anU,  52. 

(2)  Cro.  Car.  608. 

(a)  Com.  Dig.  Bar,  and  Fem€»T.;  Thomp. 
Ent.  117. 

(6)  7  T.  R.  850;  Com.  Dig.  Baron  and 
Feme^  2  C;  Bep.  temp.  Talb.  173;  8  P.  W. 
410. 

(c)  8  P.  W.  409;  Bep.  temp.  Talb.  178. 


(d)  3  Mod.  189,  n.  {k) ;  6  Mod,  289;  Com. 
Dig.  Baron  and  Feme^  2  B. 

(e)  7  T.  R.  850;  1  Campb.  189. 

(/)  1  P.  W.  249;  2  Vea.  181;  CaUea,  802. 
(O  -^'ttt,  57;  8  B.  &  C.  1;  2  Man.  &  R. 
124  8  C 
(A)  7  f.  B.  849;  2  Chit.  Bep.  697. 


(1)  In  an  notion  against  hoaband  and  wife,  for  the  debts  of  the  wife  eontraeted  by  her  while 
sole,  a  plea  that  the  husband  is  an  infdnt  is  no  bar  to  a  recovery.  Boaoh  v.  Qaick,  9  Wendell, 
288. 

(2)  Bookner  v.  Smith,  4  Desan.  Ch.  871;  Beach  v.  Lee,  2  DaU,  257. 
(8)  WiUtams  v,  Keut,  15  Wend.  C60. 

(4 )  In  an  action  agninst  husband  and  wife  for  the  debt  of  the  wife,  contracted  hy  her  while 
sole,  a  plea  thut  the  husband  is  an  infant  is  uo  bar  to  a  recovery.  Boaoh  v.  Quick,  9  Wen<)eU, 
288.  Prior  tu  her  marriage,  the  wife  was  responsible  for  sach  debts,  and  unless  the  liability 
to  pay  them  attached  to  the  husband,  her  creditors  would  be  remediless,  as  she  cannot  be  nued 
alone  separate  from  her  husband;  and  if  she  could,  a  Judgment  against  her  would  be  fruit l«as, 
as  all  her  estate  is  absolutely  or  quallfiedly  Tested  in  her  husband.  Beeve's  Dom.  BeL  2S4| 
Barnes,  95. 

(5)  Carl  V.  Wonder,  5  Watts,  97. 
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error  coram  nobis  mnst  be  brought;  and  the  covcrtnre  in  snch  case  can*       n. 
not  be  pleaded  in  bar,  or  given  in  evidence  upon  the  trial  as  a  ground  of  dt^  md* 
Bonsait(i);  and  if  she  marry  pending  an  action  against  her,  it  will  not    *"■• 
abate,  but  the  plaintiflf  may  proceed  to  execution    without  noticing  the®:*^*'* 
husband  (A)  (1).     But  if  a  feme  covert  be  sued  upon  her  supposed   con- 
tract  made  during  coverture,  she  may  in  general  plead  the  coverture  in 
bar,  or  give  it  in  evidence  under  the  general  issue,  or  under  non  est  fac" 
Um/m  die  case  of  a  deed  (/).    And  if  the  husband  and  wife  be  improp- 
eriy  sued  jointly  on  a  contract  after  marriage,  the  action  will  fail  as  to 
both  («)  (2). 


•m    IN  ACTIONS  IN  FORM  EX  DELICTO.  [  •60  ] 

The  rales  which  direct  who  are  to  be  the  parties  to  an  action  in  form  001-* aii 
ex  delicto^  whether  as  plaintiffs  or  defendants,  may,  as  in  actions  in  form 
ex  cofUracli^,  be  considered  with  reference,  1st,  to  the  interest  of  the 
pUiatiff  in  the  matter  affected,  and  the  liability  of  the  defendant;  2dly, 
the  number  of  t£e  parties,  and  who  must  or  may  sue  or  be  sued  ;  Sdly^ 
where  there  has  been  an  assignmerU  of  interest,  <fi;c. ;  4thly,  in  the  case 
fA iurvivorship  ;  5thly,  where  the  party  injured,  or  committing  the  injury^ 
is  dead;  6thly,  in  the  case  of  bankruptcy;  7thly,  insolvency;  and  8thlyi 
ia  that  of  nuurria^e* 


The  action  for  a  tort  must  in  general  be  brought  in  the  name  of  the  per-  ftAiinwn 
son  whose  legal  right  has  been  affected,  and  who  was  legally  interested  igt.  Wbo 
ia  the  property  at  the  time  the  injury  thereto  was  committed  (n)  ;  for  he  is  to  sue, 
hnpliedly  the  party  injured  by  the  tort,  and  whoever  has  sustained  the  loss  j^^'^ 
is  the  proper  person  to  call  for  compensation  from  the  wrong-doer.    A  thetwtertif 
cfsfiii  ^ii€  <ni«^  or  other  person  having  only  an  equitable  interest,  cannot  of  the 
in  general  sue  in  the  Courts  of  conunon  law  against  his  trustee  (3,)  or  even  pMatUl 

■ 

(0  ST.  B.  681;  2  EolL  Bep.  68;  Sty.  280;  Bal.  N.  P.  172;  2  Stra.  1104. 

mt.  Abu  Bar.  andFtau^  L.  (m)  Pftlm.  812;  anU^  68. 

(ir)  2  8t».  811;  4  East,  621;  Gro.  Jao.  (n)  Ptr  Lord  Kenyoni  8  T.  B.,  882;  8 

I2S;  Bse.  Ab.  jSbaUmgnt^  Q.  Campb.  417. 

(2)  12  Hod.  101;  1  SaUe.  7;  8  Keb.  228; 


CI)  See  'WnUBiM  v,  Krai.  16  Wooden,  860;  Johnson  v.  Parmely,  17  Johns.  271. 

(2)  A  oodat  ehargtng  man  and  wife  upon  a  Joint  assumption  in  consideration  of  money  had 
ifBd  maved  by  them  tothe  plainUfT's  use  is  bad.  Orasser  and  wife  9.  Eolcart  and  wife,  2 
Vmm.  676. 

(3)  It  ii  otherwise  in  PennsylTania,  for  the  reason  stated  in  the  next  note.  Resse  v.  Roth, 
U  Serj.  A  B^wle,  481.  MartzeU  v.  Stauffer,  8  Penns.  898.  Bat  since  the  paBS(«ge  of  the 
4els  ef  14cb  Jnne,  1886,  entitled  *•  An  act  relating  to  assignees  for  the  bene6t  of  creditors. 
«d  ether  Trustees,**  (Pard.  Dig.  76,  Edit.  18870  «n<i  that  of  the  16th  June,  1886,  entitled 
*Ak  Kft  leiatiTe  to  the  jurisdiction  and  powers  of  the  Courts."  (Purd.  Dig.  218,)  by  which 
Vrtaoi  Eq[Qtt7  powers  are  giTento  the  Courts,  it  is  questionable  whether  an  action  at  law 
veaUwbesastidiied  by  the  courts.  See  Rush  v.  Good,  14  Scrg.  A  Rawle,  226.  It  ii 
■•vfte  nitled  law  of  the  state  of  New  York,  that  a  mortgagor  has  the  legal  estate  and 
*>"b  of  the  land  until  Ibreelosure  or  entry  by  the  moi^tgagee.  Sedgwick  v*  Hollenbaoh,  7 
^■hai.  880;  Statmtfd  «.  Eldridge.  16  Johns.  264.  Sm  also,  tar  the  doctrine  in  Pennsyltm- 
i%8alqiikaiirsv.  Oo.  v.  Tbobam,  7  8a«i  A  Bawle,  41L;   And  his  wift  may  support  a  wctt 
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_»-„__  a  third  person  (o)  (1)  ; 
nuwxan  ^^^^^  wrong  doer,  and  fc 


LWkoto 
iM,  At. 


mw  injii* 


unless  in  cases  where  the  action  is  against  a 

for  an  injury  to  the  actual  possession  of  the  cestui 

que  trust  {p).    Many  of  the  rules  and  instances  which  have  been  stated 

in  respect  to  the  person  to  be  made  the  plaintiff  in  actions  in  form  ex 

contractu,  here  also  govern  and  are  applicable  {q). 

Actions  in  form  ex  delicto  are  for  injuries  to  the  absolute  or  reUUive 
rights  of  persons  to  personal  or  real  property. 
The  action  for  an  injury  to  the  absolute  rights  o{  persons  as  for  assaults, 

rks  to'tht  batteries,  wounding,  injuries  to  the  health,  liberty,  and  reputation,  can 
only  be  brought  in  the  name  of  the  party  immediately  injared,  and  if  be 
die,  the  remedy  determines.  With  respect  to  injuries  to  the  relative 
rights  of  persons,  the  inst^ces  in  which  a  husband  may  sue  alone,  or 
should  join  his  wife  in  an  action  for  injuries  to  the  person  of  his  wife,  will 
be  hereafter  noticed  {r\  In  the  case  of  master  and  servant,  the  master 
may  sue  alone  for  the  oattery  of  (2),  or  for  debauching  his  servant,  sl- 

{  ^1  3  though  they  are  not  related,  when  there  *is  evidence  to  prove  a  conse- 
quent loss  of  service  (^);  and  a  father  may  sue  for  the  seduction  of  his 
daughter,  although  she  was  married,  provided  some  loss  of  service  can  be 
proved  {t\  But  if  there  be  no  evidence  of  such  loss,  an  action  cannot  be 
supportea  in  the  name  of  the  master  (u).  A  parent  cannot,  it  should 
seem,  sue  in  that  character,  even  for  taking  away  his  child,  unless  i^  be 
his  son  and  heir,  or  unless  a  loss  of  service  be  sustained  {x)  ;  clearly  he 
cannot  support  an  action  for  debauching  his  daughter,  or  beating  his  child^ 
tmlcss  there  be  evidence  to  support  the  allegation  per  quod  servitium 
omisit  (j/)  (8).    And  if,  from  its  extreme  youth,  no  service  could  be  ren- 


(o)  1  Sanders  on  Uses  and  Trasts,  222, 
1223;  7  T.  B.  47.  See  Holt,  C.  N.  P.  641;  8 
Xaant  268,  &  C;  2  Moore,  240,  S.  0. 

ip)  1  East.  244;  2  Sannd.  47  d. 

(9)  AntB,  2 1«  8. 

<r)  Past,  78. 

(t)  Peake,  C.  N.  P.  65.  288;  6  Satt,  45, 
47;  8  Bla.  Com.  142;  11  East,  28;  9  0>. 
118;  10  €0.  889;  2  New  Bi^  476. 

(0  7  B.  fc  0. 887;  1  Haa.  &  R.  166.  B.  0. 

(it)  Id.;  8  Bla.  Com.  142; 9  Co.  118;  10 


Co.  880. 

(«)  Cro.  Slis.  55.  770:  8  Bla.  Com.  141. 
Per  Holroyd,  J.  4  B.  &  C.  662;  7  D.  &  &. 
188  8  C 

(y)  '5  fiftit,  46.  See  Holt.  C.  N.  P.  458. 
VeiT  slight  eridenoeof  ser^ioe  is  snffioient,  2 
T.R.  168;  5  lY.  860;  Peake,  C.  N.P.  66^ 
288;  Sir  T.  Baym.  259.  A.  with  intoDt  «» 
sedttoe  B*a  serrant,  hires  her  as  his  serrmaiy 
then  seduoes  her.  B.  may  sue  A.  tar  the  aa-*  ' 
dnotion.  2  Stark.  Bep.  498. 


of  deWer  to  be  endowed  of  the  equity  of  redemption.  Hltoheook  and  wife  i;.  HaninghM,  6^-- 
Johns,  296;  ColUns  v.  Torrey,  7  Johns.  278;  T^bele  v.  Tabele,  1  Johns.  Cha.  45.  See  also  tft 
Hassachosetts,  Snow  v.  Stevens,  16  Mass.  279.  And  although  the  mortgage  is  a  snfficicnt  tStla 
to  enable  the  mortga^^  to  reoover  in  ejectment,  Jackson  d.  Ferris  0.  Faller,  4  Johns.  215;  Les- 
see of  SimfMoa  v.  Amnums,  1  Bian.  176.  Tet  the  mortgagor  may  maintain  trespass  agaizuifc'" 
'the  mortgrtgee,  and  to  a  plea  of  libemm  tenementom  by  the  latter  may  rej^y  that  the  fine^dlit 
was  in  hiokselfl    Banyan  v.  Mersereau,  11  Johns.  584. 

(1)  It  was  otherwise  in  PennsyWania,  the  courts  in  that  state  not  possessing,  until  reoent^« 
any  general  equitjy  powers.  Ksnnedy  v.  Fcuy,  1  Dall.  72;  Lessee  of  Simpson  v,  AmmoiiB^  1 
Binn.  l77. 

(2)  This  WIS  law  at  the  time  of  Braoton.    7  Beere's  Hist  E.  L,  45. 

(8)  Contra  Biartin  v.  Payne,  9  Johns.  887;  Hmnketh  v,  Barr,  8  Serg.  &  Bawle,  86;  Vana* 
hem  «.  Freeman,  1  Halst  822.    Where  it  was  held  that  the  right  of  &  parent  to  the  aerw 
vices  of  his  daughter,  under  the  age  cf  tweniy^ne^  was  sufficient  to  maintain  the  actSd^ 
without  proof  of  aa  actual  senrioe.    But  where  the  daughter  is  s^to  that  age,  she  mngf^ 
be  in  her  Ikfcher's  serYioe,  so  as  to  oonstitute  in  law  and  ui  &ot,  the  relation  of  master  attft^' 
serrant,  in  order  to  entitle  her  &thsr  to  a  auit  for  seducing  her.     Niokleson  9.  Stiykoe^^  ' 
10  Johns.  115;  Mercer  o.  Walmes^y,  5  Har.  k  Johnu  27;  6  Serg.  &  Bawle,  177,  ace    1^' 
WnasylTania  an  action  oaonot  be  maintained  by  a  mother  for  debauching  her  dadghfao^-*' 
pur  fmodwirwHum  ami$ii  where  the  sednotion  wee  during  the  lift  of  Sie  fttbei^,  -"^ 
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derod  by  the  ddld,  the  parent  cannot  sue  for  a  personal  injary  inflicted       '» 
vpoQ  the  child  ;  the  father  not  having  necessarily  incurred  any  expense  ^'^**™* 
upon  the  occasion  (z).    In  case  of  the  battery  of  the  wife  or  servant,  if  ^^^  ^ 
there  bo  any  evidence  sufficient  to  support  an  action  in  the  name  of  the' 
husband  or  master,  it  is  frequently  most  advisable  to  proceed  accordingly, 
because  in  such  action,  if  the  plaintiff  recover  less  than  40$.  damages,  he 
will  be  entitled  to  full  costs  (a).    The  wife,  the  child,  and  the  servant, 
hariog  DO  legal  interest  in  the  person  or  property  of  the  husband,  the  pa- 
not,  or  master,  cannot  support  an  action  for  any  injury  to  them  (^)(1). 

In  treating  of  the  action  of  trover ^  it  is  not  proposed  to  consider  the  ^?^  '^^i^' 
ubuc  and  extent  of  the  property  in  or  right  to  personal  property,  neces-  ^^y^" 
mpf  to  support  an  action  against  a  wrong  doer,  but  it  may  be  expedient 
to  notice  in  this  place  some  of  the  general  rules  upon  the  subject. 

The  absobUe  or  getieral  owner  o{  personal  property,  having  also  the 
ri(^t  of  immediate  possession,  may  in  general  support  an  action  for  any 
iijiiry  thereto,  although  he  never  had  the  actual  possession  (c)(2). 

Ab  action  for  an  injury  to  personalty  may  also  be  brought  in  the  name 
of  tha  person  having  only  a  special  property  or  interest  of  a  limited  or 
tKBporarj  nature  therein  {i).  But  in  this  case  the  general  rule  seems 
to  In  that  the  party  should  haye  had  the  actual  possession  (e). 

I]iere  are  cases  in  which  a  party  having  the  bojre  possession  of  goods, 
vUch  iajmina/iuTte  evidence  of  property,  may  sue  a  mere  wrong  doer 
who  ttkes  or  injorea  them,  although  it  should  appear  that  the  plaintiff  has 
not  the  strict  legal  title  (8^ ;  there  being  no  claim  *by  the  real  owner,  and  [  *62  ] 
Ae  defendant  having  no  right  or  aathority  from  him  (/). 


(s)4B.Jc€.660;  7  D.  &  R.  188.  B.  0.  (c)  2  SftUid.  47  a,  note  1. 

(•)  I W38.  819;  1  SaUL  216;  2Ld.  Bi^  (A)  2  Saund.  47  b,  o.  d. 

ttl.  («)  1  B.  &  P.  47  d. 

(0  8  Blk  Cool  148;  1  Salk.  119.  (/)  2  Saund.  47  o.  d. 


iha  daa^ler  mided  at  tke  time;  althoagh  altar  the  ftther's  death  she  remained  with  the 
■W  who  waa  at  the  azpenae  of  her  ljri]ig4n,  and  who  aapported  her  and  her  ohild,  Logan  «. 
IhnV.fiSerg.  &  Bawk,  176 ;  AliUr  m  New  Jera^,  Coon  v.  Moffit  2  Penn.  588;  The 
aola  of  aerTioe  are  aoifioieDt.  Idoraa  v.  Dawes,  4  Cowen,  412.  Thus,  where  a  bound 
I  soduoed;  the  iodeotmw  being  sabseqnentljoanceUed  when  she  returned  and  waa 
bA  her  widowed  mother's  house,  flergeant  o.  — ^.  6  ib.  106.  A  female  under  age  is 
'  to  he  80  under  the  oontvel  of  the  parent  as  to  entitle  the  latter  to  maintain  the  aotion. 
•u  Mfllsr,  1  Wend.  447.  iOihonc^  the  daughter  be  a  senrant  de  facto  of  another. 
Itthsr  haa  relinquished  all  dhdm  to  her  serrioeSy  still  the  latter  may  nuiintain  the  action, 
Bahle  Anr  tfaa  afMMct  of  her  ^g-iu.  Clark  o.  Pitoh,  2  ib.  But  if  the  daughter  be 
as  yean  of  age,  it  is  different  In  snoh  case,  there  must  be  aetual  service.  Stewart  v. 
^|W  1  ib.  876.  And  a  parlj  in  2oco  jMrcnftt  may  maintain  an  aotion  on  the  ease  ptr  qvod 
mwkimm  amuU  for  an  abdmetmn  of  his  daughter's  illegitimata  olbmring.  Merits  ▼.  Oamhart, 
7Watti,8(e.  o  — o  r-    o 

(1)  This  2  Beefe*fl  Hist  B.  L.  45, 46. 

(2)  Tide  Thorp  v.  BurUng,  11  Johns.  285;  Smith  v.  Plomer,  15  East,  607;  Bird  v.  Qark,  8 
t^,tn\  Williams  v.  Lewis,  ibid.  498;  Caiy  v,  Hotailmg,  1  Hill,  811.  An  action  for  injui^ 
to  jnninHil  piopOftj  is  tightly  brou^t  in  the  name  of  the  owner  at  the  time  of  the  injary,  although 
B  ii  aald  st  the  time  of  tfaa  aedon  brought,  or  although  It  was  in  the  possession  of  his  actor  who 
Ind  n  fin  therein.    fioUy  v.  Huggelbrd,  8  Pick.  78;  Boynton  v.  Willard,  10  Pick.  166. 

^  Set,  possession  of  a  ship  under  a  transibr  Yoid  for  non-compliance  with  the  registry  sots, 
^  '       itk  agafaist  a  stranger.    Satten  t.  Buck,  8  Taunt  802.    An  officer  who  has  seis- 
r  an  execution  may  bring  trtspsss  or  troter  against  a  stranger  for  taking  thorn 
/•    Bnker  and  Knapp  v.  Miller,  6  Johns.  195;  Oibbs  v.  Chase,  10  Mass.  125;  7  Cow. 
■"— j  liaylor  v.  Manderson,  1  Ashm.  180;  but  a  mere  servant,  hating  only  the  custody  of 
^M^  nad  onl^  responsibto  orer,  oaonot  in gsneralane.    Dillenhaok  a.  Jerome* 7  Cow.  294;  Sea 
MilM  «u  Laavitt,  9  Haw.  104. 
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I*  Although  in  the  above  instances  the  action  may  be  bronght  by  the  gen* 

l"whoto  ^^  ^^  special  owner  of  goods,  against  a  stranger  (1),  yet  a  judgment 
•ue,  &o.     obtained  by  one  in  an  action  against  a  8|;ranger  for  a  conversion,  is  a  bar 
to  an  action  by  the  other  (g*). 

When  the  general  owner  has  not  the  right  of  •immediate  possession,  as 
where  he  has  demised  the  goods,  or  let  them  for  a  term  unexpired,  he 
cannot  maintain  trespass  or  trover,  which  are  forms  of  action  founded  on 
possession,  even  against  a  stranger  (A)  ;  although  if  the  injury  were  suffi- 
cient to  affect  his  reversionary  interest,  he  may  support  a  special  action 
on  the  case  to  recover  damages  to  the  extent  of  the  injury  he  has  sustsuned 
(t)  ;  and  a  recovery  in  an  action  by  a  party  having  the  possessory  title  for 
the  damage  he  has  sustained,  would  be  no  bar  to  an  action  for  an  injury 
to  the  reversionary  interest  (A). 
For  Inja-  The  person  in  possession  of  real  property  corporeal^  whether  lawfully 
ries  to  rca/  or  not,  may  sue  for  an  injury  committed  by  a  stranger,  or  by  any  person 
properly,  ^i^q  cannot  establish  a  better  title  (Z)  (2)  ;  and  in  trespass  to  land,  the 
person  actually  in  possession,  though  he  be  only  a  cestui  que  trusty  should 
be  the  plaintiff,  and  not  the  trustee.  But  the  rule  is  otherwise  in  ejectmenti 
which  is  an  action  to  try  the  right ;  and  the  fictitious  demise  must  be  in 
the  name  of  the  party  legally  entitled  to  the  possession,  although  the  bene* 
ficial  interest  may  be  in  another  (m)  (3),  and  according  to  the  strict  nature 
of  the  right ;  thus  tenants  in  common  cannot  join,  but  must  sever,,  in  sep* 
arate  demises,  in  a  declaration  in  ejectment  (n).  Nor  should  tenants  in 
common  join  in  debt  for  double  rent  (o).  The  party  however,  must  be 
in  the  actual  possession^  or  he  must  have  the  general  property,  in  respect 
of  which  possession  imtnediately  follows,  (as  in  the  instance  of  the  pos» 
session  of  his  mere  servant)  (/?),  or  he  cannot  maintain  an  action  of  tr^ 
pass ;  a  mere  right  to  enter  is  not  sufficient  {q)  (4).    In  the  case  of  real 


(g)  2  SaancL  47  e.;  IBolst.  68$  2  Vin. 
Ab.  49  pi.  6. 

(A)  7  T.  R.  9;  8  Campb.  417;  1  R.  &  M. 
99;  1  Prioe,  68;  pott.  See  an  muBtrative 
case,  BloxaiQ  o.  Sandersi  4  Bar.  &  Cres*  941. 
7  D.  &  R.  896,  S.  G. 

(i)  7  T.  B.  9;  8  Lev.  209;  \  Taont.  190, 
191. 

{k)  8  Lev.  209 1  1  T^ant.  190, 191,  194; 
2  Cruise,  468. 

(0  1  East,  244;  Wmee,  221;  SBarr.  1668; 
2  Stra.  123;  Cro.  Car.  686;  Peake,  67; 
1  Taunt  83,  190, 191, 194;  SEast,  894;  6 B. 
&  Aid.  600;  1  D  &  R.  226,  8.  C. 

(w)  7  T.  R.  47»  60. 

(n)  Doev.  Brrington,  8  Nev.  &  Man.  616. 


(o)  WUkinson  v,  HaU,  1  Bing.  N.  C.  718. 

ip)  6  B.  &  C.  708. 

(9)  6  B.  &  Aid.  600;  1  D.  &  R.  225,  8. 
C.;  2  Moore,  666.  Commiasionera  ofaewcov 
oannot  maintain  an  action  against  the  ooia* 
missioners  of  a  harbor,  ibr  breaking  down  ft 
dam  erected  by  the  (brmer  as  such  commis* 
sioners,  across  a  navigable  river,  as  the  aa- 
tbority  to  be  exercised  hy  them  on  behalf  of 
the  public  does  not  vest  in  them  such  a  propertgf 
or  possessing  interest  as  wiU  enable  then 
to  maintain  such  action.  8  Moore,  666.  Baft 
the  contractors  ibr  maldng  a  navigable  oa> 
nal  having,  with  the  permission  of  tbe 
owner  of  the  soil,  ereotea  a  dam  of  eartk 
and  wood  upon  his  dose  across   a  stream 


(1)  Vide  Putnam  v,  Wylie,  8  Johns.  482;  7  Conn.  286. 

(2)  A  guardian  in  socage  may  maintain  trespass  for  an  injury  to  the  land  of  the  ward* 
Byroe  v.  Van  Hoesen,  6  Johns.  66.  But  a  person  occupying  liuid  merdy  as  a  servant  of  the- 
owner,  and  not  as  a  tenant,  cannot  maintain  an  action.    Bertie  «.  Beaumont,  16  East,  83. 

(3)  See  ante,  p«  60. 

(4)  See,  however,  Bulkley  v.  Dolybeare,*  7  Conn.  232.  The  owner  of  a  brick  yard^  who  hm 
authorized  a  third  person  to  enter  and  make  briolcs  at  will,  may  sUU  maintain  an  action  fbr  nft) 
ixOory  to  the  possession  merely.    Shaw  v.  Canui^bkey»  7  Pick.  76. 
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propertjr,  tbeTe  is  not  *that  coDStractive  possession  which  maj  exist  in  the  ^ 
case  of  personalty,  and  the  party  entitled  to  possession  cannot  maintain  J^^™ 
trespass,  unless  he  has  had  actual  possession  by  himself  or  his  servant,  sae,  &c. 
though  he  have  the  freehold  in  law  (r)  and  after  a  fcoflFment  with  livery 
of  seisin,  the  feoffee  may,  maintain  trespass,  notwithstanding  a  tenant  at 
irill  was  in  possession  at  the  time  of  such  feoffnient,  and  did  not  assent  to 
the  same  (x).  These  rules  will  be  more  fully  considered  in  the  next  chap- 
ter, when  considering  the  cases  in  which  an  action  of  trespass  is  sustaina- 
Ue  (/).  A  person  having  the  immediate  reversion  or  remainder  in  fee  or 
in  tail,  or  for  a  less  estate,  may  support  an  action  on  the  case  for  waste  (1), 
or  any  nuisance  of  a  permanent  nature,  or  which  affects,  litigates,  and 
iajares  the  riffhtSj  and  which  is  injurious  to  his  reversionary  interest  (fi)  ; 
bathe  cannot  sue  in  trespass  when  the  possession  is  lawfully  in  his  tenant 
or  other  person  (x)  (2). — ^The  tenant  may  support  trespass  against  a  stran- 
ger for  an  injory  to  his  possession;  and  the  immediate  reversioner  may,. at 
the  same  time,  support  an  action  on  the  case^  if  the  injury  were  sufficient 
to  prejudice  his  right  and  interest ;  and  a  recovery  by  one  will  be  no  bar 
to  an  action  by  the  other  {p).  But  the  reversioner,  when  he  sues,  must 
lUe^re  and  prove  such  a  permanent  injury  as  necessarily  affects  his  inter- 
€8t  {zy  When  trees  are  excepted  in  a  lease,  the  lessee  has  no  interest 
tbereio,  and  cannot  sue  even  a  stranger  for  cutting  them  down,  though  he 
nigfit  for  the  trespass  to  the  land ;  and  in  such  case  the  lessor  may  support 
trespass  against  the  lessee  or  a  stranger,  if  he  either  fell  or  damage  them ; 
bt  if  there  be  no  exception  of  the  trees  in  the  lease,  the  lessee  has  a  par- 
ficalar  interest  therein,  and  may  support  trespass  against  the  lessor  or  a 
stranger  for  an  injury  to  them  during  the. term;  but  the  interest  in  the 
lK»dr  of  the  trees  remains  in  the  lessor  as  part  of  his  inheritance,  and  he 


f 


support  an  action  on  the  case  against  a  lessee  or  a  stranger  for  an  in- 


tec,  ftr  tbe  pnipoM  of  completing  their 
VKk,  hftve  a  poaauMJoB  sufficient  to  entitle 
Amk  to  BunUin  treapoaa  ag&inst  a  wrong 
iMT.  5B.  &  Aid.  600;  1  D.  &  R.  255,  S.  C. 
is  other  easea  in  Barn,  J.  tit.  Poor,  as  to  the 
WbkSaitj  of  misea,  &c 

(r)  Coa.  Dig.  Trupan,  B.  3. 

(«}  BaU  «.  CaUlmoio  and  another,  1  Gale, 

(0  PctL 

(a)  1  Saand.  828  b.;  2  Sannd.  252  b.;  8 
lav.  209«  860;  4  Barr.  2141;  Com.  Dig. 
•^^taaa.  Com,  AitiMmct;  1  Taunt.  183, 190, 


191, 194;  1  M.  &  Sel.  234;  Ancient  Lights, 
4  Barr.  2141;  3  Can*.  &  Paj.  617.  The  re- 
medy for  wasU  IB  fullj  considered  under  the 
hmd  of  Cate,  poit, 

(x)  Id,  ibid.;  1  Tannt.  190;  7  T.  R.  9. 

(y)  4  Burr.  2141;  3  Lev.  209,  859,  360; 
Com.  Pig.  Action^  Case,  jYuUance,  B.;  1 
Taant.  183, 190,  191,  194.  As  to  remedy 
by  reversioner,  also  by  tenant,  on  9  Geo.  1, 
c.  22,  against  the  hundred  in  case  of  a  mali- 
cious fire,  9  B.  &  C.  134,  142;  4  Man.  &  By. 
130,  S.  C. 

(X)  1  M.  &  Sel.  284;  1  Taunt.  202. 


CI )  Vide  ProToet  and  Scholars  of  Queen's  College  v,  Hallet,  14  East,  489 ;  Attersol  v,  Steyens, 
ITaoat  190, 194, 195,  202,  203,  ante,  33,  n.  1. 

(2)  Vide  Campbdl  v.  Arnold,  1  Johns.  511.  So,  the  lessor  cannot  maintain  trespass  against 
tfbe  aob-lBuuit  at  wiU  of  his  lessee.  Toby  v.  Webster,  3  Johns.  468.  At  common  law  an  action 
«r  v«flteeoaVi  not  be  maintained  against  a  tenant  for  life,  except  by  him  who  had  the  immediate 
tnate  of  iiibcrituioe  expectant  on  the  determination  of  the  estate  for  life;  but  a  statute  of  the 
«Bfe  of  Ntv.Tork  giTea  an  action  of  waste  for  trespass  to  any  person  seised  in  remainder  or 
^sevenion,  br  an  iojary  to  the  inheritance,  notwithstanding  any  intervening  estate  for  life  or  for 

Sea-  86,  ©.  66,  a.  88;  1  R.  L.  627;  1  Rev.  Stat.*  750,  s.  8.    As  to  the  construction  of  this 

of  tlM  tct/or  ih9  (tmendmentof  the  law^  Vide  Livingston  v,  Haywood,  11  Johns.  429; 

If.  Freeman,  12  Johns.  188.    A  reversioner  cannot  maintain  trespass  for  an  injury  to 

-itaace,  committed  by  a  person  who  acts  onder  the  authority  or  by  the  permission  of  the 

fcr  lite;  aoch  p«so&  not  being  a  atranger  within  the  meaning  of  the  statute  authoring 

VfT^nakmn,    U^aaigiUm  v,  Mott,  2  VlTe&d.  606» 
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'-  jury  thereto,  or  even  trover,  if  they  be  cut  down  and  carried  away  (a)  (IV 
X^WhlTto  ^^^  ^^  sustain  a  count  for  an  injury  to  an  alleged  reversionary  interest  su^ 
sae,  4o.  ject  to  a  demise,  the  written  lease  or  agreement  must  be  proved  (6). 
After  a  recovery  in  an  action  of  ejectment,  trespass  for  mesne  profits  may 
be  brought  in  the  name  of  the  lessor  of  plainti^  or  of  the  nominal  plain- 
tiff (c),  and  after  an  escape  in  *the  latter  action^  the  sheriff  may  bo 
sued  for  it  in  the  same  of  the  nominal  plaintiff  (d). 

Many  of  these  rules  prevail  also  in  the  case  of  an  injury  to  real  prope^ 
ty  incarporealy  and  if  there  be  any  injury  to  such  right,  an  action  may  be 
supported,  however  small  the  damage;  and  therefore  a  commoner  may 
maintain  an  action  on  the  case  for  an  injury  done  to  the  common,  thoogh 
his  proportion  of  the  damage  be  found  to  amount  only  to  a  farthing  («). 

2diy.  Who  When  two  or  more  persons  are  jointly  entitled  or  have  b,  joint  legal 
to  join  or  interest  in  the  property  affected,  they  must  in  general  join  in  the  action^ 
TCfmnce  or  the  defendant  may  plead  in  abatement  (/)  (2)  ;  and  though  the  inte^ 
totbeRttm-est  be  several,  yet  if  the  wrong  complained  or  caused  an  entire  joint 
^{'^^'fik  ^*^°^^8®i  ^^^  parties  may  join  or  sever  in  the  action  (8)  ;  but  as  the  Courts 
p  iDU  .  ^j^  ^^^  1^  ^^^  g^.^  ^^^  cognizance  of  distinct  and  separate  claims  of 

different  persons  where  the  damage  as  well  as  the  interest  is  several,  eash 
party  injured  must,  in  that  case,  sue  separately  (g*).  If  a  third  person 
coUade  with  one  paHner  in  a  firm  to  injure  the  other  partners,  the  latter 
may  separately  maintain  an  action  on  the  case  against  the  third  person  so 
colluding  (A). 

Therefore,  several  parties  cannot  in  general,  sue  jointly  for  injuries  to 
the  person  as  for  slander,  battery,  or  false  imprisonment  of  both,  and  each 
must  bring  a  separate  action  (i)  (4).  In  these  cases  the  wrong  done  to 
one  person  cannot  in  law  be  to  the  prejudice  of  the  other;  nor  is  ihera 
any  criterion  by  which  an  entire  sum  can  be  awarded  to  them  for  damar 
ges.    But  partners  in  trade  may  join  in  an  action  for  slanderous  words 

(a)  1  Saund.  822,  note;  7  T.  R.  18;  Com.  (e)  2  East,  154. 

Dig.  Biens;  1  Taunt.  190,  191,  194;  2  M.  &  (/)  Post,  66,  66. 

Sel.498,499;  ante,  62.  (g)  Antt,  9;  1  Saund.  291  g;  2  8«an4« 

(6)  CotteriU  v.  Hobby,  4  Bar.  &  Ores.  465.  116,  n.  2;  Bac.  Ab.  Action,  C;  2  Wito.  42ft. 

(c)  2  M.  &  Sel.  428;  Adams  on  Ejeot.  888.  (A)  Longman  v.  Pole,  1  Mood.  &  MaL  22S. 

See  5  M.  &  Sel.  64;  2  Chit.  Rep.  410.    See  (t)  2  Saund.  117  a.;  10  Moore.  446,  461. 
pott^  as  to  the  action  for  mesne  profits. 

W  2  M.  &  Sel  478. 


(1)  See  Bulkley  v,  Dolybeare,  7  Conn.  282. 

(2)  Where  two  or  more  are  deoeived  and  injured  in  the  purchase  of  real  estate  for 
ship  purposes,  bj  fiilseand  fraudulent  affirmations  of  a  third  person,  which  are  aotioni^le,  tlMQ 
may  Join  in  an  action  against  him  to  recover  damages  Ibr  the  deceit  and  injury.  Medbar^n 
Watson,  6  Metoalf,  246.  If  a  hill  of  sale  of  goods  be  made  to  one,  who  purchases  for  himad 
and  a  dormant  partner,  both  may  Join  in  an  action  of  trespass  for  taking  evey  the  eoods 
Bobinson  v.  Mansfield,  18  Pick.  189;  RusseU  v. Stocking,  8  Coon.  287;  Sweigartv.Berk,8S«f| 
&  Rawle,  808;  Glover  v.  Austin,  6  Pick.  209;  Silmore  v.  Wilbur,  12  Pick.  120.  Tiro  Inone 
porated  companies  may  unite  in  an  action  of  assumpsit  to  recover  a  sum  of  money  deposiledl 
a  bank  in  their  Joint  names.  The  N.  Y.  and  Sharon  Canal  Company  v.  The  Fulton  Bfuik, 
Wend.  412. 

(8)  In  an  action  of  ejectment  against  one  defendant  for  an  entire  lot  of  land,  it  was  fatdi 
that  separate  demises  from  several  lessors,  might  be  laid  in  the  declaration,  who  might  glr^  | 
evidence  their  titles  to  distinct  parts  of  the  premises,  in  severalty,  and  veoover  aooor&i^ 
Jackson  v.  Sidney,  12  Johns.  185. 

(4 )  But  in  favor  of  Uberty  the  law  pemdts  firo  to  loin  in  toiBg  fl|e  writ  da  homin* 
ando.    P.N.  B.  66,  P.  ' 
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ipoken,  or  aHbel  pablished  concerning  them  in  the  way  of  their  joint  basio 
ies8,  without  showing  the  proportion  of  their  respective  shares  (/p)(l). 
So  joint-tenanis  or  coparceners  may  join  in  an  action  for  slander  (/)(2)  2.J^^to 
#f  their  title  to  the  estate  (/).  And  hnsband  and  wife  may  sue  jomtly^wTi^ 
for  a  malicions  prosecution  and  imprisonment  of  both,  or  the  husband  may 
eae  alone  (m).  And  two  persons  may  jointly  sue  for  a  malicious  arrest  of 
both,  in  an  action  brought  without  reasonable  cause,  if  it  be  laid  as  special 
damage  that  they  jointly  incurred  an  expense  in  procuring  their  libera- 
tion (ii)(8).  For  in  these  instances  there  is  an  entirety  of  interest,  or  a 
joint  dami^  resulting  from  the  tort.  Where  an  action  was  brought,  and 
a  verdict  obtained  by  two  plaintiffs  against  a  defendant  for  a  malicioacf 
anest,  and  the  declaration  alleged  as  a  special  damage,  not  only  a  joint 
'  «ipeiiae  incurred,  *but  also  the  false  imprisonment  of  both ;  the  Oourt  or*  [  *65  ] 
dared  the  judgment  to  be  arrested,  but  as  the  verdict  confined  the  dama* 
gm  to  the  joint  expense  incurred  by  the  plaintiffs  in  obtaining  their  libera- 
tion, an  amendment  of  the  postea  was  allowed  (o). 

h  aetioDs  for  injuries  to  personal  property  joint4enant8  and  tenants  m 
oomnion  most  join,  or  the  defendant  may  plead  in  abatement  Cp)i^)  but 
parties  having  several  and  distinct  interests,  cannot  in  general  join.  Thus, 
if  goods  of  A.  and  B.,  the  separate  property  of  each,  be  unlawfully  disr 
Miied,  they  cannot  jpin  in  the  replevin  (9)  ;  and  an  audUa  querela  in  the 
joint  Dames  of  the  conusors  of  a  statute  staple,  for  levying  several  execft^ 
tioas  on  their  lands  respectively,  cannot  be  supported  (r)  ;  nor  could  per- 
sons robbed  on  the  highway  join  in  an  action  against  the  hundred,  unless 
they  were  jointly  interested  in  the  property  (s). 

Bat  though  Hie  interests  of  the  {mrties  be  distinct,  yet  if  the  injury  occUr 
BOQ  an  entire  joint  damage  to  them,  they  may  in  some  cases  join  (<)  ;  af 
vnere  two  persons  were  severally  seised  of  two  ancient  mills,  at  one  or 
fte  other  of  which  the  defendant  onght  to  have  ground  his  com,  but  neg- 

(l()  t  B.  &  p.  160;  a  EMt,  426;  and  Ma         (p)  Bao.  Ab.  Joiot-teiiaiiti,  E.  7  T..B. 

t^y  Foster   9.  XAWBcm,  ^  Biog.  462;  1}     $rr9;  6  East,  407;  Co.  ]Lit.  198  a. 

%mt,  360,  S.  C.  (9)  Co.  145  b. 

0)  2  SaaiuL  117  a.  (r)  Cro.  ElU.  478;  Noy,  1. 

(a)  Cro.  Car.  553.    Ssa  afdt,  60.  («)  Dyer,  870;  2  Saand.  116  a  876  a. 

(t)  10  Moore,  446.  (0  2  Saaod.  115. 

(s)  10  Moore,  446. 

(1)  So  an  action  lies  fbr  oo-pmipen  in  trade  against  two  or  more,  also  oo-partners,  Ibr 
mdyaod  firaadnlently  reoommending  an  Insolvent  person  as  worthy  of  oredit,  whereby  tfafi 
phiatift  were  indaoed  to  triist  him  with  goods.    Patten  v.  Onm^,  17  Mass.  182. 

(2)  Two  purchasers  of  an  estate  cannot  nuuntain  a  Joint  action  for  a  fiUse  and  flrandalont 
siraation  by  the  seUer.  Baker  v.  Jewell,  6 .  Biass.  460.  Go-partners,  however,  may  Join  in  a 
«it  agiiiiat  other  co-partners,  for  falsely  and  fraadnlently  reoommending  an  insolvent  person  as 
VHihy  of  cre^t,  whereby  th^  plaiatiffii  incurred  a  loss  by  trusting  |iim  with  goods.  Patten  v. 
««Mj,  17  Mass.  182. 

(I)  See  peat,  66,  note. 

(4)  TMe  Bradkh  v.  Sohenok,  8  John^.  161 ;  Pickering  v.  Pickering,  11  N.  Hamp.  141 ;  Bmoot 

WilbeB,  8  Missouri,  522.    Joint  owners  of  goods  must  join  in  replevin  to  recover  them^ 


JTlitfaar  «.  Use,  15  Maine.  245;  Ellis  v.  Culver.  2  Harrington,  129.  But  several  persons, 
Wii^  ae|wrafte  and  distinct  interests  in  a  chattel,  were  held  not  entitled  to  join  in  replevin,  ip 
thastes  V.  Hunt,  8  Harr.  389. 

Bat  where  the  sheriff  seized  on  execution  and  sold  a  chattel  owned  by  the  judgment  debtor 
iii  iDothcr  in  common,  and  paid  the  whole  proceeds  over  to  the  judgment  creditor,  it  was  holden, 
aithoui^  be  might  lawAilly  seiie  the  whole,  he  should  have  sold  but  the  share  of  the  jod»r 
debtor;  and  the  abuse  of  his  authority  made  him  a  trespasser  ah  inUio^  and  he  was  liable 
J  oOier  pert  owner  of  the  chattel,  in  trover  or  trespass  at  his  election.    Melville  v.  Brown, 
11  Xiaa.  82L    tlmaata  in  common  must  all  join  in  an  i^tton  of  assun^^^it  for  a  tort  that  i^ 
'     Gilmare  v.  Wilbur,  12  PU^.  120. 

YOL.  I.  11 
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lected  to  grind  at  either,  it  was  decided  that  both  might  join  (u)  ;  and  op 
«i^     the  same  principle  it  was  holden,  that  the  dippers  at  Tanbridge  Wells 
fcinOT  ***  might  join  in  an  action  against  a  person  who  exercised  the  business  of  a 
■tT«r,  &0.  dipper,  not  being  duly  appointed  ((c).    And  where  goods  are  bailed  to 
two,  and  only  one  has  the  possession  in  fact,  and  a  stranger  carries  them 
away,  both  may  have  detinue  or  trespass,  or  the  one  who  had  actual  pos- 
session may  sue  alone  (^). 
ForlDjo-        In  actions  for  injuries  to  real  property,  joint-tenants  (z),  and  paroen- 
2j*^^J^  ers  (a)(1),  must  join  real  as  well  as  personal  actions,  or  the  nonjoinder 
****** '^'    may  be  pleaded  in  abatement  (2)  ;  and  if  one  of  several  joint  tenants  die 
pending  a  real  action,  it  will  abate,  as  the  survivor  is  entitled  to  a  different 
estate ;  but  it  is  otherwise  in  personal  and  mixed  actions  (l»)(8).  Tenants 
in  common  mnst  in  general  sever  in  real  actions,  unless  in  a  qii^re  impedil^ 
and  in  ejectment  a  joint  demise  wonld  be  improper  (4)  ;  but  in  personal 
actions,  as  for  a  trespass  or  nuisance  to  their  land,  they  may  join  (5)  be- 
cause in  these  actions,  though  these  estates  are  several,  yet  the  damages 
iorvive  to  all ;  and  it  would  be  unreasonable  when  the  damage  is  thus  entire 
to  bring  several  actions  for  a  single  trespass  (c)(6).  A  tenant  in  common 
[  *66  1  m&7  ^however  in  general  sue  separately ;  as  in  ejectment  for  his  undivided 
share,  or  in  trespass  for  the  mesne  profits,  or  in  debt  for  double  value 
against  a  person  who  has  held  over  after  the  expiration  of  his  tenan- 
cy (d).    But  a  joint  action  for  mesne  profits  may  bo  supported  by  several 

(tt)  2  Sannd.  116, 116.  (b)  Bep,  Temp.  Hudir.  898;  Co.  Ut.  188, 

(x)  2  Wil8.  428;  2  Saund.  116,  note  2.  197. 

(y)  2Vin.  Ab.  69;  Com.  Dig.  Abatement,  '  (c)  Bao.  Ab.    Joint-tenants,  K.;   2  Bla. 

E.  12.  Hep.  1077;  6  T.  R.  247;  Yelv.  161;  Cro.  Jae. 

{z)  2  Vin.  Ab.  69;  Bae,  Ab.  Jdni-tenantt,  221 ;  2  H.  Bk.  886;  6  Mod.  161. 

K.;  Moore,  466.    Bat  tee  12  East,  61,  221.  {d)  6T.  R.  248;  2  Bl.  Rep.  1077.    In  some 

See  7  Moore,  29,  eases  be  may  sue  in  ejectment  ibr  the  whdlft 

(<i)  Yin.  Ab.  Pareeners;  Moore,  466;  12  premises,  8  Moore,  229. 
East,  61,  221. 

In  Brixendine  v.  Franktbrt  Bridge  Co.  2  B.  Monroe,  82,  It  was  held,  that  one  joint  owner  of  a 
ebattel  may  recoiper  his  proportion  of  t)ie  value  thereof,  altlioagh  another  part-owner  may  have 
reooTered,  or  saed  for  and  foiled  to  recover  the  yalne  of  his  interest,  and  judgment  in  bar  ba 
entered. 

(1)  Vide  contra  Doe  v.  Lonsdale,  12  East,  89,  and  in  Connecticut,  one,  or  any  number  of 
them  may  bring  an  action  against  a  person  who  has  no  title.  Bosh  v.  Bradl^,  4  Day,  298; 
Sanlbrd  v.  Button,  4  Day,  810;  Vide  Litt  sec.  818.  A  person  having  an  equitable  title  to  land 
may  be  joined  with  one  having  the  legal  title,  !n  an  action  to  recover  fbr  damages  done  to  % 
building  erected  thereon  at  the  expense  of  both.  SchuylkiU  Navigation  Co.  v.  Farr,  4  Watts  k 
Serg.  862. 

(2)  If  four  joint-tenants  jointly  demise  from  year  to  year,  such  of  them  as  give  nodce  to  qidl 
may  recover  their  several  shares  in  ejectment  on  their  several  demises.  Doe  d.  Wayman  «• 
Chaplin,  8  Taunt  120. 

(8)  Vide  Litt  sec.  811,  812,  818.    Carter  v.  Carr.  Gilm.  146;  Drago  v.  Stead,  2  Rand.  454. 

(4)  It  has  been  held  by  the  Supreme  Court  of  theState  of  New-Tork,  that  tenants  in  oomnuui 
might  declare  on  a  joint  demise.  Jackson  v,  Bradt,  2  Caines,  169.  The  law  is  the  same  in  Yeir- 
mont  Hicks  v.  Rogers,  4  Cranch,  166.  In  Kentucky,  several  persons  doming  distinct  parcels 
of  land  under  the  same  entry,  may  join  against  the  holders  of  an  adverse  title.  &nith  v,  Harrow. 
1  Bibb.  97.  * 

(6)  In  an  action  fbr  a  nuisance  to  land,  all  the  co-tenants  must  join  as  plaintiffs.  Low  «l 
Mnmfbrd,  14  Johns.  426.  So  tenants  in  common  may  join  in  an  action  of  waste.  Greenly  «. 
Hall,  8  Harrington.  9.  Where  fiye  were  seised  of  a  mill  as  tenants  in  oommon,  and  the  mlH 
was  burned  through  the  negligence  of  some  of  them,  it  was  held  the  other  four  might  maiptakt 
$ak  action  on  the  case  against  him.  Chelsey  v.  Thompson,  8  New  Hamp.  1.  See  Daniels  •• 
Daniels,  7  Mass.  186. 

(6)  Tenants  in  common  should  join  in  detinue  of  charters.  Co.  Lit.  197  b.  post  And 
in  cate  for  the  destruction  of  their  charters  or  title  deeds.  Daniels  v,  Daniels,  7  Mass.  ISfi. 
Tide  Litt  see.  816,  816.  Bradish  «.  Sohenck,  8  Johns.  161.  That  tenanU  in  commctt 
mnst  join  in  trespass  ^iMrre   elatuum  fregiu  eee  Austin  and  others  «.  Hall,  18   Jdhna. 


IN  TOBM  EX  DEUCTO. — ^PLAINTIFFS. 

t 

ksflon  of  the  plaintiff  in  ejectment  after  recoterj  therein,  although  there 
were  only  separate  demises  by  each  {e). 

Inactions  in  form  ex  delicto  and  which  are  not  for  the  breach  of  a  con-  2.  Who  to 
tract,  if  a  party  who  ought  to  join  be  omitted,  the  objection  can  only  be  Jj!^'^ 
taken  by  plea  in  abatement,  or  by  way  of  apportionment  of  the  damages  conse- 
<m  the  trial  (1)  ;  and  the  defendant  cannot^  as  in  actions  in  form  ex  con-  qnoDoeo  of 
tradUj  give  in  evidence  the  non-rejoinder,  as  a  ground  of  nonsuit  on  the  «*»/^«^ 
plea  of  the  general  issue  (2)  ;  or  demur ;  or  move  in  arrest  of  judgment 
(3) ;  or  support  a  writ  of  error ;  although  it  appear  upon  the  face  of  the 
declaration  or  other  pleading  of  the  plaintiff,  that  there  is  another  party 
vho  oQght  to  have  joined  (/)  (4).    And  if  one  of  the  several  part-owners 
of  a  ehattel  sue  alone  for  a  tort,  and  the  defendant  do  not  pload  in  abate- 
neot,  the  other  part-owners  may  afterwards  sue  alone  for  the  injury  to 
their  undivided  shares,  and  the  defendant  cannot  plead  in  abatement  of 
aacb  actions  (ff). 

If  however  too  many  persons  be  made  co-plaintiffs,  the  objection,  if  it  oooio. 
appear  on  the  record,  may  be  taken  advantage  of  either  by  demurrer,  m  qoo&ecs  of 
arrest  of  judgment  (AS  ;  or  by  writ  of  error  (i) ;  or  if  the  objection  do  not  *H/**"*'' 
appear  on  the  face  oi  the  pleadings,  it  would  be  a  ground  of  nonsuit  on 
the  trial  (Jc)  (5)  though  if  two  tenants  in  common  join  in  detinue  of  char- 
ten,  it  is  said  if  one  be  nonsuit  the  other  shall  recover  (Z)  (6). 

We  have  already  seen  that  choses  in  action  ex  contractu  are  not  in  gen-  sdlj. 
eial  assignable  at  law,  so  as  to  enable  the  assignee  to  sue  in  his  own  ^^^^^^  tM 
uoe  (ffi) ;  the  same  rule  prevails  in  case  of  injuries  ex  delicto  either  ^^^^^ 

ertyhoa 
(0  6  M.  ft  M.  64;  2  Chit  Bq>.  410.  (•)  8  B.  &  P.  160;  2  Samid.  116  a.:  Cro.  been  m-» 

(/)  ISumd.  291  g;  6  T.  R.  766;  7  T.  R.  EUs.  478.  tigood. 

t79i  2Suiid.  117,  47  g;  1  B.  &  P.  76;  2  Id,         (Ac)  Cro.  Elii.  148. 

Ut;  5  Eat,  407,  420.  (0  Co.  Lit  197  b.;  8  East,  62|  12  But, 

(f)  7  f  .R.  279;  8  Keb,  244;  6  East,407.  462;  2  New  Rep.  464.  866. 
U)  10 Moore, 446.  (m)  AnU,lb, 

Si  8ee,hoireTer,  14  Serg.  k  Rawle,  870.  See  Becker  «.  Liyingston,  16  Johns.  479^  If  one* 
ibhM  A  good  ouioe  of  eotlon  join  in  treeiMM,  qmn  elautumfregiit  with  one  who  has  no  oaaM 
If  mHob,  the  toit  oumot  be  enetained.    Marray  v.  Webeter,  6  N.  Hamp.  891. 

(1)  8ee  Fiaaer  «.  Spear,  2  BU)b,  886;  GUbert  v.  BiokerMn ,  7  WendeU,  449 ;  Wheelwright  o. 
^hn^Ur,  1  Johns.  471;  Pickering  v,  Pickering,  11  N.  Hamp.  141.  Bat  in  an  action  of  re« 
^nm  bioaght  bj  one  peri-owner  of  a  ohattel,  after  verdict  fbr  the  plaintiff,  the  judgment  wee 
*"«M:  and  the  court  took  a  diitinetion  between  this  case,  in  which  the  judgment  wonld  be 
fc  e  ehattd,  not  capable  in  law  of  leveranoe,  as  weU  •■  fbr  damages,  and  thoee  actions  in  which 
kmufja  onlr  can  be  reoovered.    Hart  v»  Fit^^erald,  2  Mass.  609. 

(2)  BattoSoKWtv.  Waihen,  8  MiMoari,  622,  in  which  a  difBarent  role  is  adopted;  and  see 
Bi«.CiaTer,  2  Harrington,  129. 

9)  Vide  Whedwright  v.  Bepejster,  1  Johns.  471;  Brotherson  v.  Hodges,  6  Johns.  108; 
^>^  r.  Sdhenek,  8  Johns.  161.  If  the  husband  distrains  and  avows  for  rent  arising  from 
livwift'slaiid,  wiUioat  Joining  her,  he  most  show  affinnatiTely,  that  the  rent  aoomed  after  the 
a*■*iie^  far  sodi  fikot  cannot  be  intended;  and  if  it  is  not  shown,  the  olneodon  maj  be  taksa 
atttelmL   Decker  V.  LiTingiton,  16  Johns.  479.  ^ 

(4)  ThsBiason  v,  HooUns,  11  Blass.  419;  Bradish  v.  Sohenok.  8  Johns.  161 ;  Hall  i/.  Adams» 
I  ilk.  166;  Bdl  v.  Layman,  1  Monro,'40;  Rich  v.  Benfield,  1  Wend.  880;  WUson  v*  Gamble,  9 
I,Hanip.74. 

(6)  6i«f  er  v.  HonneweU,  6  Pick.  222.  So  where  two  or  more  join  in  a  ^iii  tarn  or  popvikr 
Mmb  Co  leoorer  a  poialty, — ss  there  can  be  no  joint  interest  in  a  penalty,  unless  expressly  so 
#M» Iqr  Statete.  Vmton  v.  Welsh,  9  Pick.  87;  Hill  v.  Bayis,  4  Mass.  187.  So  where  two  or 
■m  SOS  fir  amaUdoQS  prosecution  of  a  suit  against  them  jointly,  their  injury  being  inlaw 
«NnL   Amsworth  «.  Allen,  Kirby,  146.    See  LesTitt  «.  Sherman,  1  Boot,  169. 

f<)  ff  the  deftsidant,  in  an  action  for  a  tort,  settle  with  one  of  the  pkintifb ,  he  is  stUl  answera- 
litstkeodMn.  Baker  «.  Jewell,  6  ICsss.  460.  That  the  rule  is  the  same  in  actions  ex  doo^. 
^Ms,  vids  sate,  8.  But  if  one  of  the  co-plaintift  release  the  defbndant,  it  is  a  complete  bar 
^Assetisn.    AwtiB9.HaU,18  Johas.286. 
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to  the  person,  or  to  personal  (1)  or  real  property.  Therefore  an  heir  oaiF 
not  maintain  an  action  for  waste  committed  in  the  time  of  his  ancestor ;  nor 
f.  m^  to  the  grantee  of  a  reversion  for  waste  committed  before  the  grant  (n)  ;  though 
•ft^fcl'*'^  we  hare  already  seen  that  if  a  person  have  the  immediate  reversion  or  r^ 
tnaiuder  in  fee,  in  tail,  or  for  life,  or  years,  vested  in  him  at  the  time  of 
the  waste  committed,  he  may  maintain  an  action  on  the  case  for  such  iDJucy 
to  his  estate  (o).  And  a  devisee  may  support  an  action  for  the  continnanee 
[  *67  ]  <^f  a  nuisance  erected  in  the  *life-time  of  the  testator,  for  every  comtiniiaiioe 
of  a  nuisance  makes  it  a  fresh  one  (p.)  So  a  remainder  man  may  support 
an  action  for  undermining  a  wall  during  the  tenancy  for  life,  if  the  excavi^ 
tion  should  be  continued,  and  the  wall  fall  down  during  his  own  time  (g). 
And  if  the  owner  of  an  estate  deliver  the  title  deeds  to  a  bailee,  and  after* 
wards  convey  away  the  estate,  the  new  proprietor  must  be  the  plaintiff  if 
tiie  bailee  wrongfully  detain  the  deeds  after  the  purchase  (r).  And  the 
assignee  of  a  copyright,  or  the  purchaser  of  any  personal  chattel,  may  sue 
for  an  iigury  after  he  became  the  proprietor  ($).  So  it  seems  that  a 
wrongful  seizure  of  goods  by  a  sheriff,  under  a  fi.  fa.  against  B.,  does  not 
)»reclude  G.  the  real  owner,  from  afterwards,  and  whilst  the  goods  remaa 
in  the  possession  of  the  sheriff,  selling  and  assigning  his  property  in  tiis 
goods  to  D/,  and  if  the  sheriff  afterwards  sell  the  goods,  D.  may  soppoti 
trover  against  him  (0* 

^^  When  one  or  more  of  several  parties  jointly  interested  in  the  property 

^  Wt^  at  the  time  the  injury  was  committed  is  dead,  the  action  should  be  in  tin 
parte  in-  name  of  the  survivor,  and  the  executor  or  administrator  of  the  deceased 
tainted  U  cannot  be  joined,  nor  can  he  sue  separately ;  and  therefore  to  an  action  of 
^  trover  brought  by  the  survivor  of  three  partners  in  trade,  it  cannot  be  ob- 

jected that  the  two  deceased  partners  and  the  plaintiff  were  joint  merchants, 
and  that  in  respect  of  the  lex  mercatoria  the  right  of  survivorship  did  not 
exist,  for  the  legal  right  of  acticm  survives,  though  the  beneficial  interest 
may  not  (u.^  But  if  the  pai'ties  had  separate  interests,  in  respect  of  which 
they  might  have  severed  in  suing,  the  personal  representative  of  the  de* 
ceased  may  maintain  a  separate  action,  provided  the  tort  was  not  of  sadi 
a  nature  that  it  died  with  tiie  person.  At  common  law,  when  an  action 
had  been  commenced  in  the  name  of  tiiro  or  more  persons,  and  one  of 
them  died  pending  thio  Suit,  it  abated ;  bnt  by  the  8  &  9  W.  3,  c.  11,  s. 
T^re),  it  was  enacted,  ^^  that  if  there  be  two  or  more  plaintiffs  or  defendants 
and  one  or  more  of  them  should  die,  if  the  (^useof  such  action  shall  sur- 

(fl)-2  Sftirnd.  262  a.  note  ^7;  2  Inst.  805.  afterwards  decided  in  E.  B.  on  notion  Kyra 

(0)  AnU,  68;  2  Saund.  662  b.  new  trial,  N.  B.    Osbaldestone  and  Mnmj, 
(p)  Cro.  Jao.  281.                                          attomeja,    M& 

^    (9)  1  R.  &  Moo.  C.  N.  P.  162;  6  B.  &  0-         (it)   1  Show.  188';  Cartli.  170;  2  11  ^& 

268,  268;  2  Dow.  k  &.  14,  8.  C.  22;  anU,  19. 
(r)  4  Bing.  106.  («)  See  theoaaes  2  Sannd.  72  i. ;  Rep.  tem^ 

<•)  See  6  M.  &  8el.  106.  Hardw.  d96;  Bao.  Ab.  Joint-tenan.9,  K. 

(1)  Friday  «.  Hart,  tried  at  Maidstoiie  and 


(l)  But  It  bas  h^tai  held,  ihiit  ihe  assignee  of  a  boiid  might  maintain  trot«r  for  It  in  fab 
hrn  name,  against  the  obligor,  who  had  got  it  into  his  possession,  and  oonTerted  it.  Cbwlea  y* 
Hawley,  12  Johns.  484.  The  grantee  of  demised  premises  eannot  sue  in  his  own  Aame,  upon  k 
guaranty  as  to  the  rent  reserred  In  the  lease,  gitenbja  third  person  to  his  grantor;  the  aotion, 
notwlthitandl^  the  Berised  Stttbtes,  mnst  be  sned  in  the  name  xii  the  grantor.  Harbeok^ 
iBylmttfr,  \Z  wend.  668. 
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tire  to  the  BvrviTmg  plaintiff  or  plaintiffs,  or  against  the  surviying  de-       >• 
iadaDt  or  defendants,  the  writ  of  action  shall  not  be  thereby  abated,  but  ^^^ 
Buch  death  being  suggested  upon  the  record,  the  action  shall  proceed  at  ^f^^^ 
flie  suit  of  the  sarviving  plaintiff  or  plaintiffs  against  the  surviving  defen-  parties  ia* 
dant  or  d^endants  (1) ;  and  consequently,  since  that  statute,  if  one  of  ter«8ted  is 
aereral  pbdntiffii  die  pending  a  suit,  and  the  canscfof  action  would  survive  ^^^ 
to  tfad  snrviyor,  he  may  proceed  in  the  action.    But  if  the  cause  of  action 
do  not  survive,  ihen.  the  action  would  abate ;  as  if  *the  husband  and  wife  L    ^^  J 
ma  for  the  slander  of  the  wife,  if  d»  die  pending  fhe  suit,  the  husband 
OBffliot  proceed  fiirther  (^). 

We  have  seen  that  the  right  of  acticm  for  the  breach  of  a  caniract  upon  ethiy.  in 
He  death  of  eitiier  parly  in  general  survives  to  and  against  the  executor  ?^^}^ 
«  administrator  of  each  (j?)  ;  but  in  the  case  of  tarts,  when  the  action  the  party 
imstbe  in  form  ex  deUcto,  for  the  recovery  of  damages,  and  the  plea  not  injorecL 
gBihf,ifae  role  atoommon  law  was  otherwise ;  it  being  amasim  that  (tctio 
pemnaHs  fmarUur  cum  persona  (a)  (2).    And  we  shall  find  that  the 
Mute  4  Ed.  8,  c.  7  (8),  has  altered  this  rule  only  in  its  relation  to  personal 
propertigy  and  in  favor  of  the  personal  representative  of  the  party  injured; 
kil  if  tiie  action  can  be  framed  in  form  ex  contractu,  this  rule  does  not 
tpplj  (h)  (4).    We  will  now  consider  the  rule  as  it  affects  actions  for 
ogories  to  the  person,  and  personal  and  real  property. 

h  the  case  of  injuries  to  the  person,  whether  by  assault,  battery,  (5),  injuries  to 
U»  imprisonment,  slander,  or  otherwise^  if  either  the  party  who  received  ^^  p^»on. 
or  oommitted  the  injury,  die,  no  action  can  be  supported  either  by  or 
•gainst  the  executors  or  other  personal  representatives  (c) ;  for  the 
Estate  4  Ed.  8,  c.  7,  has  made  no  alteration  in  the  common  law  in  that 
lespect  (d)  ;  and  the  statute  8  A  4  W.  4,  c.  42,  s.  3,  only  gives  executors 
aad  adnunistrators  an  action  for  torts  to  the  personal  or  real  estate  of  the 
partf  injured,  and  not  for  mere  injuries  to  the  person ;  and  a  promise  to 
mnry  is  considered  of  so  personal  a  nature,  that  although  the  action  for 
its  breach  is  in  form  ex  contractu,  yet  the  executor  of  the  party  to  whom 
fte  promise  was  made  cannot  sue  (e). 

At  common  law,  in  the  case  of  injuries  to  personal  property,  if  either  party 
fied,  in  general  no  action  oould  be  supported,  either  by  or  against  the  per* 
atmal  representatives  of  the  parties,  where  the  action  must  have  been  in 
furm  ex  delicto  and  the  plea  notguilty  (/)  (6)  ;  but  if  any  contract  could  be 

ii)  4  tavnt.  884.  Administrator,  B.  18. 

U)  jf Hie,  19.  (6)  Bee  8  Woodes.  Leot  78, 79 ;  Hanh.  14. 

(s)  Bee  the  obserratioDS  on  tlib  rale  !n  (c)  8  Bla.  Com.  208;  2  M.  &  Sel.  408. 

8  Bla.  Com.  802;  1  Baond.  216,  217,  {d)  1  Saond.  217,  d.  1;  Sir  W.  Jones,  174. 


1;  SCovp.  871  to  87f ;  8  Woodes.     Lect.         (e)  AnU^  19. 
71;  Tm.  Ab.  Ezecntors,  12S;   Com.  Big.         (/)  Cowp.  871  to  877. 

(1)  Tide  Lftm  of  New  York.  Act  &r  amendment  of  the  law,  s.  6, 1  R.  1  619;  2  Roy.  Stat 
888. 1.    See  also  8  Smith's  laws  of  Pennsylvania,  p.  80. 

(2)  See  P^  Morten*  J.  in  Wilbor  «.  Qilmore,  21  Pick.  262. 

(8)  In  fiivoe  In  Pennsrlvania,  Bobert's  Dig.  248.  Report  of  ihe  Judgu,  8  Binn.  610.  In 
HHsaefaasetto,  sea  Per  Morton,'  J.  in  Wilbur  i^.  Oilmore,  21  Pick.  262. 

(4)  Middlelon  v.  Bobinson,  1  Bay.  68;  Pitts  v.  Hale,  8  Mass.  821;  Stetson  v.  Eempton«  18 
378;  M*ETen  v.  Pitidn,  1  Boot,  216;  Jones  v.  Hoar,  6  Piok.  286;  Cooper  v.  Cralne,  4 
■M..  ITS;  Troop  v.  Smith,  20  Johns.  48. 

(6)  IfiHer  V.  Umbehower,  10  Serg.  &  Rawle,  81. 

C$)  JkmA  of  the  plaintiff  in  replevin  does  not  abate  the  suit;  his  representatiTes  may 
IMMStaii.  nhsr  v.  Beall,  1  Ear.  &  Johns.  81;  Pitts  v.  Hale,  8  Mass.  821;  Jean^ 
%  hanKj^  14  MsM.  282;  Btfst  v.  HeflbreiuMr,  11  Serg.  k  B.  181.      Contra^  Miller  v. 
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» 

'•  implied,  as  if  the  wrong-doer  converted  the  property  into  money,  or  if  the 
"'^"''"*  goods  remained  in  specie  in  the  hands  of  the  executor  of  the  wrong-doer, 
6.  Death  assumpsit  for  money  had  and  received  might  be  supported  at  common  law 
jiuSdr^"^  by  or  against  the  executors  in  the  former  case,  and  trover  against  the  exe- 
cutors in  the  latter  (g)  (1).  By  the  statute  3  Ed.  3,  c.  8,  intituled 
"  Executors  shall  have  an  action  of  trespass  for  a  wrong  done  to  the 
testator,"  and  reciting  ^^  that  in  times  past  executors  have  not  had  actions 
[  *69  1  ^^^  ^  trespass  done  to  their  testators,  *as  of  the  goods  and  chattels  of 
the  same  testators  chrried  away  in  their  life,  and  so  such  trespasses  have 
hitherto  remained  unpunished,''  it  is  enacted,  ^Hhat  the  executors  in 
such  cases  shall  have  an  action  against  the  trespassers,  and  recorer 
their  damages  in  like  manner  as  they,  whose  executors  they  be,  should 
have  had  if  they  were  in  life  (2)  ;"  and  this  remedy  is  further  extended 
to  the  executors  of  executors  (A),  and  to  administrators  (t).  It  has 
been  observed,  that  the  taking  of  goods  and  chattels  was  put  in  the 
statute  merely  as  an  instance,  and  not  as  restrictive  to  such  injuries  only, 
and  that  the  term  ^^  trespass"  must,  with  reference  to  the  language 
of  the  times  when  the  statute  was  passed,  signify  any  wrong  (Je)  ;  and 
accordingly  the  statute  has  been  construed  to  extend  to  every  descriptioa 
of  injury  to  personal  property,  by  which  it  has  been  rendered  less  ben^ 
fidal  to  the  executor,  whatever  the  form  of  action  may  be  (Z)  ;  so  that 
an  executor  may  support  trespass  or  trover  (m)  (3),  case  for  a  false 
return  to  final  process  (n),  and  case  or  debt  for  an  escape  (4), 
<fi;c.  on  final  process  (o)   (5).     And  although   it  has  been  donbted 

{g)  Gowp.  874;  Latoh.  168;  2  M.  &  SeL  ({)  2M.  «(  SeL  416« 
416,  416.  (m)  Latoh.  168;  6  Co.  27  a;  Sir  W«  JoDfli» 

(A)  85  Edw.  8,  0.  6.  474. 

(t)  81  Edw. 8,  0. 11.  (n)  4  Mod.  404;  12  Mod.  71. 

(ik)  Owen,  99;  7  East,  184,  186;  11  Yin.  (o)  Lord  Baym.  978. 
Ab.  125;  Latch.  167. 


Langton,  Harper,  1812.  Death  of  one  of  eereral  plaintifiiB,  in  an  action  of  trespaeB,  ou.  cUfr» 
does  not  abate  the  suit;  Haven  v.  Brown,  7  GreenL-481;  Boynton  v.  Bees,  9  Piok.  528;  Wflaoii 
«.  Slaughter*  8  J.  J.  Marsh.  695. 

Death  of  one  of  the  plaintiffii  in  a  jui  iam  aotion  does  not  abate  the  soil  Wright «.  £ldi«d» 
2  Chip.  87. 

A  petition  for  review  abates  by  petitioner's  death.  Woodward  v.  Skolfleld»  4  Mass.  875.  8» 
of  a  motion  for  a  new  trial.    Turner  v.  Booker,  2  Dana,  886. 

Action  of  debt  for  a  statute  poialty  abates  by  a  single  pluntiff 's  death.  Littie  v.  Consnl^ 
2  Pick.  527;  Estis  «.  Lennox,  Cam.  &  Nor.  72*  8o  of  an  action  on  the  ease  for  diverting  » 
water  course.    Holmes  v.  Moore,  5  Piok.  257. 

Action  by  fhther,  for  seduction  of  his  daughter,  abates  by  his  death.  M'Clure  «.  Miller* 
4  Hawks.  188.    See  Miller  «.  Umbehower,  10  &rg.  &  R.  81 ;  Morris  v,  Corson,  7  Cowen,  281. 

Whenerer  a  party  dies  during  a  term,  judgment  may  be  entered  as  of  a  day  before  his  <i*^th. 
Griswold  v.  Hill,  Paine,  488.    See  also  Goddard  v.  Bolster,  6  GreenL427. 

(1)  Middleton  v.  Robinson,  1  Bay.  58;  Jones  v.  Hoar,  5  Pick.  285;  Cooper  «.  Crane,  4  EUst. 
178;  Wilbur  v.  GUmore,  12  Pick.  1 20;  WUbur  v.  Gilmore,  21  Piok.  250.      ' 

(2)  Vide  Law9  of  J^Tew  York,  sess.  86,  c.  71,  s.  6,  7;  1  R.  L.  811,  812. 

(8)  Netties  «.  D*Orley,  2  Brevard,  27.  Or  replevin,  Rdst  v.  Heilbrenner,  U  Serg.  Sl  Bm-wlm^ 
181.  And  an  executor  need  not  desoribe  himself  as  such,  in  an  action  of  trover  to  recover  WE^ 
perty  of  the  testator,  wrongftiUy  converted  by  a  stranger.  Trash  v,  Donahue,  Aiken's  (Vecki 
moot)  870.    Vide  Toule  v.  Lovet,  6  Mass.  894;  Sndder  v.  Croy,  2  Johns.  227. 

(4)  The  executor  of  a  sheriflf  cannot  maintain  an  action  on  ih»  case  against  the  gaoler,  for  4i| 
escape  of  a  prisoner  committed  to  his  custody  by  the  testator.    Eain  v.  Obtrander,  8  Jcdms.  207. 

(5)  So,  case  against  a  sheriff  for  the  de&olt  of  his  deputy  in  not  returning  an  ezectttiiNai 
Paine  v,  Ulmer,  7  Mass.  817.  And  an  executor  may  maintain  an  aotion  for  an  ^ 
Jury  done  to  goods  of  his  testator,  before  probate  or  seisure;  and  in  his  individual  xi^bH 
wiUiout  declaring  at  executor.    So  aa  administrator  may  sue  in  trover  in  his  own  name  itai 


IN  VOBM  SX  DELIOTO.-^PLAINTIFFS. 


69 


vkeflier  an  executor  could  sue  for  an  escape  on  mesne  process  in  the  life-  6*  Death  of 

tiod  of  his  testator  (p)  ;  it  seems  that  on  principle  ho  might  (9)  ;  and  he  F,]^/^' 

my  sopport  debt  for  not  setting  out  tithes  (r)  ;  or  against  a  tenant  for 

doable  valae  for  holding  over  («)  ;  or  against  an  attorney  for  negligence 

(0 ;  or  debt  againfit  an  executor^  suggesting  a  devastavit  in  the  life-time 

of  the  phuQtiff's  testator  (u) ;  crease  against  the  sheriff  for  removing 

goods  taken  in  execution,  without  paying  the  testator  a  year's  rent  (x)  ; 

or  an  action  of  ejectment  or  quare  impedit^  for  the  disturbance  of  the  tes- 

tiior  (y).    We  will  presently  state  the  extension  of  remedy  by  3  &  4 

W.  4,  c.  42,  s.  2. 

With  respect  to  injuries  to  real  property,  if  either  party  die,  no  action  InjariM  to 
in  form  ex  delicto  could  be  supported  either  by  or  against  his  personal  ^^^^  P'^P" 
lepresentatiTes  before  the  3  &  4,  c.  42,  s.  2 ;  and  although  the  statute  4  ^^^' 
Id.  3,  c.  7,  mif^ht  bear  a  more  liberal  construction,  the  decisions  confined 
iii  operation  to  injuries  to  personal  property  (2;)  ;  and  therefore  an  exe- 
ciior  ooald  not  support  an  action  of  trespass  giuire  clausum  /regit  (1), 
ormerely  for  cutting  down  trees  or  other  waste  in  the  life-time  of  the  tes- 
tto(a)  (2):  and  though  in  Emerson  v.  Emerson  (6),  *it  was  holden  [  *70  ] 
^  a  declaration  by  an  executor  for  mowing,  cutting  down,  taking  and 
cuiying  away  00m,  might  be  supported,  the  allegation  of  the  cutting 
down  being  considered  merely  as  a  description  of  the  manner  of  taking 
tny  the  com,  for  which  an  action  is  sustainable  by  virtue  of  the  statute ; 
jelit  was  decided  that  if  the  declaration  had  been  quare  clausum  f  regit , 
K  Ukb  asportavUj  it  would  have  been  insufficient ;  and  that  if  the  do* 
fcodant  had  merely  cut  the  com  and  let  it  lie,  or  if  the  grass  of  the  tes- 
tator had  been  cut  and  carried  away  at  the  same  time,  no  action  could 
^  been  supported  by  the  executor.  We  have  seen,  however,  that  an 
tctioQ  isay  be  supported  by  a  devisee  for  the  continuance  of  a  nuisance 
cneted  in  the  life-time  of  the  testator  (c)  (3).  And  a  bill  in  equity,  for 
IB  tecoant  of  equitable  waste  committed  by  a  tenant  for  life  may  be  main- 
Uaed  against  his  personal  representatives  (jt). 

The  3  ifc  4  W.  4,  c.  42,  s.  2,  has  introduced  a  material  alteration  in  the  Alten- 
•BBnon  law  doctrine,  actio  personalis  moritur  cum  persona^  as  well  in  2**J*JS7  \ 

^MlTtttr.Sl;  1  Rol.  Ab.  912;  Lftioh. 
»;  Bar  W.  Joms,  178;  4  Mod.  404;  Cro. 
w.  297;  Vni.  Ab.  Execatora,  P.  pi.  2  ace, ; 
U-lUjm.  973;  12  Mod.  72;    1  SaUc.  12, 

(9)  Ora,  99;  7  ^Mt,  184, 186, 
(r)  1  Sid.  88,  407, 181 ;  1  Eagle  &  ToQDg 
•  Ikte,  4S7. 440,  480;  2  Eagle  on  Tith«, 

(<)  4  to.  2,  c.  28. 
(<)2B.&B.108. 
(«)  1 8alk.  814. 
U)  1  Sua.  212. 


(y)  Vin.  Ab.  Execnton,  P.  pi.  7;  Lntob. 
168,  169;  Sir  W.  Jones,  176;  Poph.  190;  1 
Vent  80. 

{z)  1  Sannd.  207,  n.  1;  Sir  W.  Jones, 
174;  Latoh.  169;  Yin.  Ab.  Exeoators,  P.  22, 
&c.;  Toiler,  168;  1  Vent.  187. 

(a)  Sir  W.  Jones,  174;  1  B.  &  P.  830,  n. 
a. 

(6)  1  Vent.  187;  2Eeb.874;  Sir  W.Jones, 
177,174;  IB.  &  P.  829. 

(c)  AnU^  66. 

id)  Lansdown  v,  Lansdown,  1  Madd.  116; 
1  Chit  £q.  Dig.  896. 


.  ^  o —  ft  lot  itttaatate  oooTerted  befbre  the  granting  of  administration,  and  need  not  deolare 
•te  npnmtatiTe  oharacter.    Valentine  v.  Jaokson,  9  Wend.  802.    The  right  of  the  former 

■wisuuii  npoo  the  death  of  the  testator;  the  latter  aocmes  npon  the  grant  of  letters  of  ad- 

taiilbu,  and  exiatB  when  the  wrong  is  done  only  by  relation,  lb. 

|1)  VrieeootTA  Oiiawold  v.  Brown,  1  Day,  180. 
^CO  lor  eaa  an  action  on  the  case,  for  overflowing  and  drownins  the  land  of  the  testator  in 
ppUb-tiae,  be  sapported  by  an  execator.    Langhlin  v.  Dors^r,  1  Harr.  &  M'Hen.  224. 
:.9)  Bat  in  an  aetioii  for  a  niusanoe  to  land  aU  the  co-tenants  most  join  as  plaintiffii*    Low 
lAnML  U  Johns.  426. 
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0 

\.      fem&r  of  exeoutors  and  administrators  of  the  party  injured,  as  against  tha 
^"'^*^*"''*—  personal  representative  of  the  party  injured,  but  respects  only  injuries  to 
0. 42,  in    personal  and  real  property ^  and  subject  to  certain  restrictions  as  regards 
the  role     the  commencement  of  an  action  for  such  injury  within  a  short  time  after 
aeiioper-  ^^^  deoth^  and  declaring  that  the  damages  to  be  recovered  from  an  exeoct- 
&c.andac-  tor  or  administrator  shall  be  ranked  or  classed  with  simple  contract  debts. 
cioDB  for     The  act  recites,  that  there  is  no  remedy  provided  by  law  for  injuries  to 
^j^"^^  the  real  estate  of  any  person  deceased  committed  in  his  life-time,  nor  for 
^dreal     Certain  wrongs  done  by  a  person  deceased  in  his  life-time  to  another, in 
property,    respect  of  his  property,  real  or  personal:  for  remedy  thereof  it  enacts, 
^[^^      that  an  action  of  trespass,  or  trespass  on  the  case,  as  the  case  may  be, 
•ootonu^  may  be  maintained  by  the  executors  or  administrators  of  any  person  de- 
admini0«-    ccased,  for  an  injury  to  the  real  estate  of  such  person,  committed  in  his 
trator8,are  life-time,  for  which  an  action  might  have  been  maintained  by  such  person; 
uiDikbie.     so  as  such  injury  shall  have  been  committed  within  six  calendar  months 
before  the  death  of  such  deceased  person,  and  provided  such  action  shall 
be  brought  within  one  year  after  the  death  of  such  person,  and  the  damsr 
ges,  when  recovered  shall  be  part  of  the  personal  estate  of  such  perscm; 
and  further,  that  an  action  of  trespass,  or  trespass  on  the  case,  as  the  case 
may  be,  may  be  maintained  against  the  executors  or  administrators  of  any 
person  deceased,  for  any  wrong  committed  by  him  in  his  life-time  to 
another,  in  respect  of  his  property  real  or  personal,  so  as  such  injory 
shall  have  been  committed  within  six  calendar  months  before  such  person's 
death,  and  so  as  such  action  ^all  be  brought  within  six  calendar  months 
after  such  executors  or  administrators  shall  have  taken  upon  themselves 
r  •  7]^  1  the  administration  of  the  *estate  and  ^fects  of  such  person ;  and  the  daoh 
^  ages  to  be  recovered  in  such  action  shall  be  payable  in  like  order  of  ad* 
mifiietration  as  the  simple  contract  debts  of  such  persons  (1). 

ethiy.  In  We  have  before  considered  what  rights  of  action  pass  to  the  assigneea 
^l^^pt-  ^^  ^  bankrupt,  where  the  cause  of  action  is  founded  on  the  couira^  of  the 
oj.  bankrupt  {e).    When  the  cause  of  acticNi  is  founded  on  a  tort,  the  ques- 

tion whether  a  right  to  sue  will  pass  to  the  assignees  will  depend  npoa 
the  nature  of  the  right  that  has  been  injured.  All  the  bankrupt's  proper- 
ty  real  and  personal,  passes  to  the  assignees,  and  all  powers  to  turn  such 
property  to  profit  (/),  and  consequently  when  the  injury  complained  of 
consists  in  the  unlawful  detention  of  any  part  of  such  property,  the  aak 
signees  may  bring  actions  for  the  purpose  of  recovering  the  possession  or 
value  thereof.  Thus  they  may  bring  a  real  action  to  recover  .any  part  of 
the  bankrupt's  estate  {g),  or  an  action  of  ejectment ;  they  may  sue  in  tro* 
ver  for  any  of  his  goods  upon  a  conversion  either  before  or  after  the  bank- 
ruptcy  (A)  ;  or  in  debt  to  recover  from  the  winner  money  lost  at  play  by  the 
bankrupt  before  his  bankruptcy  (t).  But  for  mere  personal  torts  to  the 
bankrupt,  such  as  assault  or  slander  (2),  it  seems  no  right  of  action  passes, 

(«)  JBLnU,  22.  (A)  CnUen,  418,  410;  6  Ettt,  407;  Hgll, 

(/)  See  8  Tannt.  751.  N.  P.  C.  172. 

(f )  2  Hen.  filo.  444.  (i)  2  Hen.  BU.  808,  and  see  10  East*  418^ 

(1)  Under  Statute  of  MauaohusettB,  1828,0. 112,  whioh  proTides  that  aotUnis  for  injorlet 
done  to  real  estate  shall  snrrive,  treepass  qu.  cl,  BurriveB  to  the  eoceoator  or  to  oo-tenanls. 
Wilbur  V.  Gilmore,  21  Pick.  260.  This  statute  applies  to  actions  commenoed  after,  as  well  M 
before,  the  death,    Qoodiidge  v.  Rogen,  22  Pick.  496. 

(2)  Deodt  in  the  sale  of  goods,  (Shoemaker  v.  Keelty,  2  DalL  218;  1  Teates,  245,)  auOi 
dons  abuse  of  legal  process,    (Sommer  v,  Wilt,  4  8erg«  &  Bawls,  19,)  libel,  (Sbrang  « 
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to  the  assignee  (A?) ;  such  rights  are  not  considered  in  law  as  the  sub-       ^ 
ject  of  property,  and  there  are  no  expressions  in  the  bankrupt  laws  which  r^™*** 
direct  Uiat  thej  shall  pass  by  the  assignment.    It  has  been  made  a  sab-  ^f  ^ank- 
ject  of  some  discussion  among  writers  on  the  bankrupt  laws,  whether  any  mptoy. 
right  of  action  passes  to  the  assignees  in  respect  of  mere  torls,  not  con- 
sistiDg  in  the  detention  or  conversion  of  any  property  legally  belonging  to 
the  bankrupt,  but  which  have  only  had  the  effect  of  deteriorating'  the  value 
of  some  part  of  the  bankrupt's  estate  before  the  title  of  the  assignees 
accrued  (/).     It  doea  not  appear  that  there  has  been  any  express  determi- 
jiatioD  of  ^e  Courts  on  this  subject,  but  it  seems  reasonable  and  consist- 
ent with  the  spirit  of  the  bankrupt  laws,  that  the  assignees  should  be  en- 
titled to  recover  satisfaction  for  injuries  of  this  description. 

When  the  right  of  action  does  not  pass  to  the  assignees,  the  bankrupt 
nay,  it  should  seem,  sue,  notwithstanding  his  bankruptcy  (m)  ;  and  even 
vfaere  the  assignees  are  entitled  to  sue  in  respect  of  injuries  to  property 
acqnired  by  the  bankrupt  after  his  bankruptcy,  and  before  certificate,  it 
followB,  from  the  principle  before  noticed  (n),  (viz.  that  the  bankrupt  has  a 
right  against  all  other  persons  when  his  assignees  *do  not  interpose,)  that  L  '  ^  J 
the  bankrupt  will,  on  the  non-intervention  of  his  assignees,  be  entitled  to 
naintaia  actions  of  tort  for  all  such  injuries.  Thus  he  may  sue  in  tro- 
VBri^inst  a  stranger  for  goods  acquired  by  him  after  his  bankruptcy  (o), 
(Aoogh  not  for  goods  acquired  before^  (p)  ;  and  an  actioii  of  trespass  is 
maiotainable  by  a  tenant  from  year  to  year,  who  had  become  bankrupt  af- 
tisr  the  conunitting  the  trespass,  and  before  the  commencement  of  the 
nit,  and  the  right  of  such  action  does  not  pass  to  the  assignees  by  the 
ttsignment,  unless  they  interfere,  as  the  bankrupt  *  may  sue  as  a  trustee 
ibr,and  has  a  good  title  against  all  persons  but  them  (9).  But  an  uncerti- 
ficated bankrupt  cannot  maintain  an  action  of  trespass  against  subse- 
quent creditors  for  breaking  open  his  house,  and  seizing  his  after-acquir- 
ed properly,  his  assignees  having  assented  to  the  seizure ;  though  they 
vere  unknown  to  the  defendants  until  after  the  commencement  of  the 
acdon  (r).  A  party  may  support  trover  or  trespass  against  his  assignees 
if  he  were  not  liable  to  ike  commission  («). 

The  general  provisions  of  the  Insolvent  Act(09with  regard  to  the  transfer  Tthly.  In 
to  the  assignees  of  the  insolvent's  right  and  property,  have  been  already  ^  ^  ^" 
mentioned  (tt).    Certain  articles  are  to  be  excepted  from  the  assignment,  ^  ^*'^' 
lamdy,  ^  wearing  apparel,  bedding,  and  other  such  necessaries  (p^  of  the 


{k\  ^  W.  JooeB,  216;  Cutten,  177;  Eden's 
B.  L.  2i  edit  885. 

(0  See  4  Etui's  Stat  829»  2d  edit ;  see 
ptr  Cur.  8  Tannt  761,762;  CoUen,  418; 
Sdcft,  225,  2d  edit 

(•)  JmU,  25. 

(o)  7T.R.891;  CaUea,  414. 
C^)  1  Gbr.  ftp.  147;  4  B.  ft  C.  419;  6 
]>ofr.  ft  Bj.  491, 8.  0. ;  8  Moore,  612;  infra. 


9» 


(f )  3  Hoore,  96;  8  Taant.  742;  8.  G.     See 


anU,  28, 29;  but  see  1  Car.  ft  P.  147. 

(r)  8  Moore,  612;  8  B.  ft  Aid.  225. 

(«)  2  Wils.  882;  1  Atk.  102;  Callen,  412. 
When  not,  see  9  East,  21;  1  M.  ft  Sel.  128  ; 
1  New  Rep.  862.  This  action  lies,  though  the 
oommission  be  not  superseded,  2  Wils.  888, 
884.     8ed  quart  vide  7  Taunt  400. 

(0  7  Geo.  4,  c.  67. 

(ii)  Jinte,  26. 

(x)  That  is,  ejnadtm  fftturit,  and  it  seems 
these  words  would  not  oouiprehend  plate,  1 
C.  ft  P.  147. 


Vlite,  9  Johns.  161,)  carelessness  or  nnskilfiilneBB  of  the  master  of  a  yessel,  by  which  goods 
■cdaaaged.  (Pumo  v,  Murgatrojd,  1  Wash.  C.  C.  18,)  are  cases  not  afiiwted  by  the  discharge 
«f a  fsstj  as  an  insolrent  de^or  or  bankrupt) 
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<•       iiisolvetit  and  his  family,  and  his  working;  tools  atid  implemeiits,  not  ex- 
^™""''  deeding  in  the  whole  the  value  of  £20."    As  to  the  excepted  articles, 
of  M^*  the  insolvent  retains  his  right  and  retnedies  (1).     It  seems  that  an  insol- 
Tene^v       Tent  may  maintain  an  action  for  injury  to,  or  conversion  of,  Chattels  which 
be  acquires  after  the  petition,  though  before  his  discharge,  and  which  are 
in  his  possession ;  provided  the  assignees  do  not  interfere  (y).     But  with 
regard  to  property  acquired  before  the  petition,  and  which  passes  by  the  as- 
signment, it  appears  tiiat  the  insolvent  cannot  sue ;  although  the  assignees 
do  not  interpose  (2:).    The  rules  upon  this  subject  appear  to  be  analogoufi . 
to  those  which  prevail  in  the  case  of  bankruptcy  (a).     With*  regard  to 
remedies  for  personal  torts,  as  they  do  not  appear  to  pass  to  the  insolvent's 
assignee,  it  would  seem  he  retains  the  right  of  action. 

Stilly.  In        The  wife  having  no  legal  interest  in  the  person  or  property  of  her  hus- 
eMo<^^       band,  cannot  in  general  join  with  him  in  any  action  for  an  injury  *to 

r^*7?'l  ^^^^  ^^^'  ^^^^P^  ^^  ^^  action  for  a  joint  malicious  prosecution  of  both,  in 
■-  "*  which  they  may  join  in  respect  of  an  injury  to  both,  or  the  husband  may 

sue  alone  for  the  injury  to  himself  and  expenses  of  defense  (e;). 
As  regarda     For  injuries  to  the  person,  or  to  the  personal  or  real  property  of  the 
i^Jaries  to  ^jfej  committed  before  the  marriage,  when  the  cause  of  action  would  sur* 
thip*r§on,  ^j^^  ^  ^j^^  mte,  she  miLst  join  in  the  action,  and  if  she  die  before  judg- 
ment therein  it  will  abate  ((/)(2).    But  in  detinue  to  recover  personal  chat* 
tels  of  the  wife,  in  the  possession  of  the  defendant  before  the  marriage, 
perhaps  the  husband  must  sue  alone,  because  the  law  transfers  the  proper- 
I7  to  him,  and  the  wife  has  no  interest  (e).    In  detinue  for  charters  or  the 
wife's  inheritance,  they  may  join,  on  account  of  the  continuing  interest  of 
the  wife  in  the  estate  to  which  they  relate  (/). 

When  an  injury  is  committed  to  the  person  of  the  wife  dwtif^  coverture^ 
by  battery,  slander,  &c.  (3),  the  wife  cannot  sue  alone  in  any  case  (^);  and 
the  husband  and  wife  must  join  if  the  action  be  brought  for  the  personal 
suffering  or  injury  to  the  wife,  and  in  such  case  the  declaration  ought  to 


(y)  1  C.  &  P.  146,  147;  4  B.  &  0.  419) 
6  Dow.  &  B.  491,  S.  0.  Interference  by  as- 
signees after  action  brought,  itmble  sufficient, 
8  Moore,  612» 

(«)  IC.  &P.147. 

(a)  See  id,  and  unUt  26. 

(5)  8  Bla.  Com.  148;  Lord  Baym.  1208; 
2  Wils.  424;  1  Lev.  140;  1  Salic.  119»  n.  b.; 
ffir  W.  Jones,  440. 

(c)  Cro.  Jao.  668;  Com.  IMg.  Bar.  k 
Feme,  X. ;  antet  64.  Where  wife  may  mi^e 
use  of  husband's  name  against  his  irilli  see  9 
East,  171. 


id)  8  T.  a  627,  681;  7  T.  B.  848,  84ft; 
Com.  Dig.  Bar.  &  Feme,  V.;  Bol.  Ab.  847,  B. 
pi.  8;  anU^  28,  29;  4  Taunt.  884. 

(e)  Bao.  Ab.  Detinue,  A.;  Bul.N.P.  60;  1 
Balk.  114.    ^ed  Vidi  Bw  temp.  Hardw.  12a 

(/)  1  Bol.  Ab.  847,  R.  pi.  1;  Bao.  Ab. 
Detinue,  B. 

ig)  11  Batot,  201  \  9  Bast,  471 .  A  marrbisi 
de  facto  is  sufficient,  unless  it  be  TOid  ab  initio^ 
as  in  tiie  case  of  polygamy,  1  Stra.  79,  480  ; 
Andr.  227,  228;  Dougl.  174;  ante^  67. 


(1)  Although  the  assignment  of  an  msolyent  debtor  passes  the  legal  estate  in  his  lands,  y  el  a 
trust  results  by  operation  of  law,  which,  as  soon  as  the  debts  are  satisfied,  entitles  him  to  thfl 
possession  against  his  assignees,  e{  a  multojbrtiari  against «  stranget  against  whom  he  ^aaj 
maintain  ejectment  in  his  own  name^    Ross  v\  M'jTunkin,  14  Serg.  &  BaWle,  866. 

(2)  Stroop  V.  Swarts,  12  Serg.  &  Eawle,  76. 

(8)  An  action  cannot  be  sustained  by  tne  husband  and  wife  for  words  spoken  of  the  latter, 
whieh  are  not  tustionable  per  u  ;  the  suit  should  be  in  the  name  of  the  husband  alone.  It  ii 
otherwise,  howeTer>  where  the  words  are  aotieBaMe  per  we.  Beach  v,  Banney ,  2  Hill,  809.  13i4 
iraUii  theaamek  tboo^  the  hesbaadaikd  wift  UVe-hptflrt  tuidwe  deed^of  sepuation^  ib. 


IN  SOSm  EX  OESUICTO. — ^PtAIMTIFFS. 


n 


eoBclode  to  their  damage,  and  not  to  that  of  the  hasband  alone  ;  for  the  ^* 
damages  ivill  sarvive  to  the  wife  if  the  husband  die  before  they  «re  J^-  g  r 
eavered(A)  (1).  Care  must  be  taken  not  to  include  in  the  declaration  by  ©f  Maift**** 
jiie  hiisbaad  and  wife  any  statement  of  a  cause  of  action  for  which  the  riage. 
kflshand  alone  ought  to  sue  (2)  ;  therefore,  after  stating  the  injury  to  the 
wife,  the  declaration  ought  not  to  proceed  to  state  any  loss  of  assistance, 
or  expenses  sastained  in  curing  her.  (t).  If  the  battery,  iioprisonment,  or 
BalicioQS  {)rosecution  of  the  wife,  deprive  ithe  husband  for  any  time  of  her 
eompaay  or  assistance,  or  occasion  him  expense,  he  may  and  ought  to  sue 
aeparately  for  such  consequential  injuries  (A:)  ;  and  he  may  in  the  same 
actioa  proceed  for  a  battery  or  other  injury  to  himself  (/).  Of  course  the 
hasband  mast  sue  alone  for  criminal  conversation  with  his  wife.  -For 
words  spoken  of  the  wife  not  actionable  of  themselves,  but  which  ocoar 
nm  some  special  damage  to  the  husband,  he  must  sue  alone  (m). 

•With  respect  to  personal  property  when  the  cause  of  action  had  only  [  •74  ] 
its  inception  before  the  marriage  but  its  completion  afterwards ;  as  in  the  As  to  per- 
ease  of  trover  before  marriage,  and  conversion  during  it,  or  of  rent  due  wn«ipwp* 
before  marriage,  and  a  rescue  afterwards,  the  husband  and  wife  may  join,  ^^' 
or  they  may  sever  in  trover  or  trespass  (n).  it  seems  that  in  detinue  the 
bslNuid  should  sue  alone  (o).  When  the  cause  of  action  has  its  inception 
as  Yell  as  completion  after  the  marriage,  the  husband  must  sue  alone,  the 
legal  interest  in  personalty  being  vested  by  the  marriage  in  him  (p)  ;  and 
therefore  a  declaration  in  trover  at  the  suit  of  husband  and  wife,  should 
itate  that  the  wife  was  possessed  before  the  marriage,  or  held  the  goods 
with  him  in  her  character  of  executrix  ;  and  if  it  be  merely  stated  that  the 
huband  and  wife  were  possessed,  the  defendant  may  demur ;  for  the  poa* 
8^0D  of  the  wife  is  in  law  the  possession  of  the  husband,  and  the  proper- 
fy  vests  in  him  exolnsively  (.q).  The  same  rule  prevails  in  replevin  ;  but 
tf  the  husband  and  wife  join  as  plaintiffs  in  that  action,  although  the  dec- 
knlionis  bad  on  demurrer,  if  no  special  cause  for  joining  her  be  speoiS- 
eally  shown  therein  (r);  yet,  if  the  defendant,  instead  of  demurring,  avow 
die  taking,  it  will,  after  verdict j  be  intended,  (if  the  declaration  show  noth- 
Bg  to  the  contrary,)  that  the  taking  was  before  the  coverture,  and  that 
the  plaintiffs  then  had  a  just  property ;  or  that  the  wife  held  the  goods 
as  executrix ;  in  either  of  which  cases  she  might  be  joined  (5).  Though 
file  wife  may  join  in  trespass  for  cutting  down  com  upon  her  land,  yet 


{k)  1  Sid.  346, 886;  Ld.  Baym.  1208;  Com. 
]%.  Bar.  fc  Feme,  V. ;  Pleader,  2  A.  9;  8  Bl. 
Cqa.110;  I  Salk.  Ill;  Telv.  89;  2  Keb. 
»7.  pL  6S;  Fraenu  224. 

(0  1  &ilk.  119;  Com.  Dig.  Pleader,  2  A.  1. 

{k)  %  Ka.  Com.  140;  Cro.  Jae.  688;  1 
8tra.  61;  2  Stra.  977;  Com.   Dig.  Bar.   & 


(0  Gte.  Jae.  601;  1  S^k.  119;  Selw.  N. 
P.  »a,Medit.;  Year  Book,  9  Edw.  4,  61. 

(«)  I  Sid.  846;  2  Keb.  887,  pi.  68;  1  Lw, 
140;  2llbll25;  1  Salk.  119. 

in)  2  Saaiid.  47  h.;  1  SoJk.  114;  2  Ler. 
107;  Oom.  Dig.  Bar.  &  Feme,  X;  Bao.  Ab. 


Bar.  &  Feme,  K. 

(o)  xinUf  78;  Bao.  Ab.  Detinue;  BoL  N.  P. 
68. 

(p)  2Saand.  47  h.  1.;  SaUc.  114, 117;  2 
Bla.  Rep.  1286;  2  C.  &  P.  84. 

iq)  2  Saund.  47  1.  1  Salk.  114;  Com.  Digi 
Pleader,  2  A.  1. 

(r)  2  New  Rep.  406;  tee  7  Taunt  72,  re- 
plevla  by  the  wifB  only. 

(f)  Bourn  and  wife  v.  llCattaire,  BulN. 
P.  68;  Selw.  N.  P.  Bar.  &  Feme,  IQ.  6tii 
edit.  298;  Com.  Dig.  Pleader,  8  K.  10  ;  we  2 
New  Rep.  407. 


(1)  Bat  if  the  wife  die  after  Jadgment*  the  judgment  turriTeB  to  the  huiband.    Bttoopi^ 
*nm,  12  Svg.  &  Bawle,  76. 
C2>  Levii  •.  B«bmk»  18  JohM.  448. 
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^  she  cannot  for  carrying  it  away  (^).  However,  a  feme  covert  executrii 
r^"^*'"  may  and  ought  to  join  with  her  husband  ;  the  declaration  stating  the  in- 
of  ma^***  .terest,  and  showing  that  she  sues  in  atUre  droit  (w).  And  there  are  some 
riage.  cases  in  which,  though  the  produce  of  the  wife's  labor  be  the  property  of 
^^J^  the  husband,  yet  in  respect  of  her  being  the  meritorious  cause  of  action, 
f«a/ prop,  she  may  be  joined,  as  in  the  case  of  the  dippers  at  Tunbridge  Wells  {x). 
er^.  In  real  actions  for  the  recovery  of  the  land  of  the  wife,  and  in  a  writ 

of  waste  thereto,  the  husband  and  wife  must  join  (t/^.  But  where  the  ac- 
tion is  merely  for  the  recovery  of  dam&ges  to  the  land  or  other  real  pro- 
perty of  the  wife  during  the  coverture  ;  or  for  a  tort^  which  prejudices  a 
i  ^^  ]  remedy  by  husband  and  wife,  as  in  the  case^  of  quare  impedit^  •a  rescue, 
&c.  the  husband  may  sue  &lone  (jzr)  (1),  or  the  wife  may  be  joined  (a) ; 
her  interest  in  the  land  being  stated  in  the  declaration.  But  a  demand 
for  removal  of  personal  property,  as  corn  or  grass  when  severed  from  the 
land,  ought  not,  in  the  latter  case,  to  be  included,  because,  as  we  have 
seen,  the  entire  interest  in  personalty  is  vested  in  the  husband  (6)  (2). 

If  the  husband  survive^  he  may  maintain  an  action  of  trespass,  &c.  for 
any  injury  in  regard  to  the^person  or  property  of  the  wife,  for  which  he 
might  have  sued  alone  during  the  coverture.  Thus,  he  might  maintain  an 
action  after  his  wife's  death  for  any  battery  or  personal  tort  to  her,  which 
occasioned  him  particular  injury ;  as  the  loss  of  her  society  and  assistance 
in  his  domestic  affairs  ;  or  a  pecuniary  expense  (c)  ;  or  for  any  injury  to 
the  land  of  the  wife  when  living  ((2).  If  the  wife  die  pending  an  action 
by  her  husband  and  herself  for  any  tort  committed  either  before  or  during, 
coverture,  and  to  which  action  she  is  a  necessary  party^  the  suit  will 
abate  (e). 

If  the  wife  survive^  any  action  for  a  tort  committed  to  her  personally, 
or  to  her  goods  or  real  property  before  marriage  or  to  her  personal  or 
real  property  during  coverture,  will  survive  to  her  (/)  ;  and  she  may  in- 
clude in  the  declaration  in  such  action  counts  for  wrongs  conmiitted  after 
her  husband's'death  (g-). 

CoiiM.  The  conseqtiences  of  a  mistake  in  the  proper  parties  in  the  case  of  hu^ 

^^^V^f  hand  and  wife,  may  be  collected  from  the  preceding  observations,  and  seem 
wim^  to  be  nearly  the  same  in  action  in  form  ex  delicto  as  in  those  ex  cotUrac- 
iaiwUr.     tu  (A).    If  the  wife  be  improperly  joined  in  the  action,  and  the  objection 
appear  from  the  declaration,  the  defendant  may  in  general  demur,  move  in 
arrest  of  judgment,  or  support  a  writ  of  error  (t) ;  though  we  have 


(0  WUs.  424;  Cro.  Eliz.  18S;  Salk.  119. 

(«)  ISalk.  114;  Wentw.  Ezeo.  207;  Bro. 
Bar.  &  Feme,  pi.  85.  Bourne  v.  Mattaire» 
anUt  note  {$). 

(x).2WUs.  414,  424;  Com.  Dig.  Bar.  & 
Feme,  X. ;  anU,  75. 

(y)  1  Bulst.  21;  7 H.  4,  15  a.;  8  H.  6, 
58;  Com.  Dig.  Bar.  k  Feme,  V.  Wife  most 
join  in  an  ejectione  firmtBt  though  qeetion 
after  marriage,  Plowd.  418. 

(«)  Bro.  Bar.  &  Feme,  pL  15,  128,  4; 
Selw.  N.  P.  291,  5th  ed. ;  295,  6th  ed. ;  Com. 
Dig.  Bar.  &  Feme,  X. 

(a)  Com.  Dig.  Bar.  &  Feme,  X.;  2  Wils. 


428,424;  2  Bla.  Rep.  1236;  Cro.  Car.  418, 
487:  Com.  Dig.  Bar.  &  Feme,  V.  X.;  Plead- 
er, 2  A.  1. 

(6)  Jtnte,  72,  78;  1  Salk.  119,  note  (b). 

(c)  Jinte,  78. 

Id)  Com.  Dig.  Bar.  &  Feme,  Z., 

(e)  FTeem.225;  YeW.  89;  4  Taunt.  884. 

(/)  Rep.  temp.  Hardw.  898,899;  Freem. 
224;  Palm.  818. 

ig)  Palm.  818;  Com.  Dig.  Bar.  &  Feme* 
2  A. 

{h)  Jinie,  88, 59;  3  T.  R.  631. 

(i)  1  Salk.  114,  110;  2  Sla.  Rep.  1236; 
2  Chit.  Rep.  697. 


(1)  Jaekaon  v.  Hopkina,  19  Wend.  889. 

(2)  Husband  and  wift  cannot  maintain  a  jdnt  action  ftnr  a  penalty  given  by  atatate. 
{Stmblt.)    HUl  and  wUb  v.  Davis,  4  Maes.  187. 
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neD  that  after  verdict  the  mistake  may  sometimes  be  aided  by  intend-        ^ 
meDt  (A)  (1).    If  the  husband  sue  alone  when  the  wife  ought  to  be  joined  ^°"^"" 
either  in  her  own  right  or  in  autre  droit,  he  will  be  non-suited ;  for  though  ^  mar!^ 
in  general  the  non-joinder  of  the  party  as  co-plaintiff  in  an  action  for  a  tort  rUge. 
eaa  ooly  be  pleaded  in  abatement ;  yet  that  rule  only  applies  in  those  cases 
in  which  the  party  suing  had  some  legal  interest  in  his  own  right  in  the  pro- 
perty affected.    A  husband  has,  independently  of  his  wife,  no  legal  interest 
or  caose  of  action  whatever  for  injuries  to  her,  or  her  property,  in  those 
instances  in  which  it  is  necessary  to  join  her  as  a  plaintiff  in  an  action. 


▲MTB. 

1st  As  be'' 


•U  DEPENDANTS.  [■  •75  ] 

h  personal  or  mixed  actions,  in  form  ex  delicto,  the  person  committing       n. 
tke  injury,  either  by  himself  or  his  agent,  is  in  general  to  be  made  the  de- 
fendant; but  real  actions  can  only  b6  supported  against  the  claimant  of 
the  freehold  (Q.     The  general  rule  is,  that  all  persons  are  liable  to  be  tweea'the 
Med  for  their  own  tortious  acts,  unconnected  with,  or  in  disaffirmance  orif^nat 
rf,  a  contract.     Therefore,  although  an  infant  cannot  in  general  be  sued  in  ^^Jj^^^jj 
tt  action  in  form  ex  contractu,  except  for  necessaries,  he  is  liable  for  all  reference 
Ms  committed  by  him,  as  for  slander ;  assaults,  and  batteries,  &c.  (m)  ;  to  HabUity 
aid  also  in  detinue  for  goods  delivered  to  him  for  a  purpose  which  he  has  ^'^^*"* 
Med  to  perform,  and  which  goods  he  refuses  to  return  (n)  (2).     But  a 
jUntiff  cannot  in  general,  by  changing  his  form  of  action,  charge  an 
in&nt  for  a  breach  of  contract ;  as  for  the  negligent  or  immoderate  use 
tf  a  horse,  &c.  (p)  (3),  nor  can  he  be  a  trespasser  by  prior  or  subse- 
^t  assent,  but  only  by  his  own  act  (p).    A  married  woman  is  liable  Biwried 
te  iofts  actually  committed  by  her,  though  she  cannot  bo  a  trespasser  ^©""^ 
^{nor  or  sinbsequent  assent  (9).    And  although  a  lunatic  is  not  punish-^ 

« 

(i)  Jfllr,  83, 59;  Ashton's  Eatr.  61.  (n)  1  New  Bep.  140. 

(D  Booth,  8  28,  29;  8  Ley.  880.  (o)  8  T.  R.  886. 

(a)  ST.  B.  836,  887;  Bao.  Abr.  In&iiay  (p)  Co.  Lit.  180  b.  n.  4. 

A  (g)  Id.;  po9t^  80,  n.  (p). 

—  ...  ■■  .  ,     , , 

(1)  Levk  V.  Baboock,  18  Johns.  443. 

(2)  Pto  Curiam,  3  ^ck.  984.  So  an  infant  Ib  liable  in  trover.  Vaase  v.  Smith,  6  Craneh^ 
9i.  But  by  electing  to  bring  trover,  the  plaintiff  oannot  convert  a  case  founded  on  oontraot, 
sti  npOB  wbich  an  infant  wonld  not  be  liable,  into  a  tort  bo  as  to  charge  him.  Cartin  v.  Patton« 
11 8c^  k  Bawle,  310;  WUt  v.  Welsh,  6  Watts,  1.    See  Schenok  v.  Strong,  1  South,  87. 

I  (')  But  an  in&nt  who  hires  a  horse  to  go  to  a  place  agreed  on,  but  goes  to  another  place 
m  a  diflerent  direction,  is  liable  in  trover  for  an  unlawful  conversion  of  the  horse.  Homer 
%  Th«iBg,3  Pick.  492.  Contra  Schenckv.  Strong,  1  South,  87.  The  court  of  errors  in 
lev  Yoik  Wded,  that  if  an  infimt  having  a  horse  on  hire,  does  a  wilful  and  positive  act, 
iMintiag  to  in  election,  on  his  part,  to  disaffirm  the  contract  of  hiring,  the  owner  was  entitled 
^  "  imoiediate  possession.  And  where  an  in&nt  drove  a  mare,  which  he  had  on  hire,  with 
violence  as  tk^  she  died  of  his  cruel  treatment ;  held,  that  though  case  would  not  lie,  <r€«- 
■%kt  be  maintained  against  him.  CampbeU  9.  Stakes,  2  Wend.  187.  Independent  of  the 
t  of  Idringf  trespass  would  be  the  proper  remedy.  If  the  plaintiff  orders  in  case,  he 
the  eontract  of  hiring,  and  the  plea  of  infiuicy  is  a  good  defence  to  such  an  action;  for 
affirm  the  contract,  and  at  the  same  time,  by  alleging  a  tortious  breach  thereof,  deprive 
t  of  his  pica  of  infim^,  ib. 
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aible  criminallyy  he  is  liable  to  a  civil  action  for  any  tort  he  may  oooi!« 
^.    mit(r)(l). 

able.  With  regard  to  the  liability  of  corporations,  it  is  a  clear  general  rule 

LoDatios.    that  they  are  liable  to  be  saed  as  suc^  in  case  or  trover  for  any  torts  they 

^rpqra-    may  cause  to  be  committed  (^)  (2).    It  has  been  laid  down  that  a  corpora* 

^'        tion  cannot  be  sued  in  its  corporate  capacity  in  trespass  (t)  ;  but  this  posi« 

tion  appears  to  be  incorrect,  for  although  a  corporation  cannot,  as  a  cop* 

porate  body,  actually  commit  a  trespass,  yet  they  may  ord^  it  to  be  daae, 

and  ought  therefore  to  be  responsible  for  the  consequences  (u).    In  these 

cases  it  is  often  very  material  to  fix  the  corporation  with  liability,  and  to 

be  entitled  to  redress  from  the  corporate  funds,  rather  than  to  be  driv^i 

to  a  remedy  agaihst  servants  of  the  corporation.     It  seems  that  a  corporsr 

tion  may  be  sued  for  a  false  return  (x)  (3). 

The  inhabitants  of  a  county  are  not  a  corporation,  and  therefore  can- 
not be  sued  by  that  description  for  an  injury  occasioned  by  the  neglect  to 
build  a  public  bridge,  or  for  any  other  injury  arisiog  from  the  neglect  of 
the  county  at  large  (jf). 

L*77  ]  It  is  a  general  rule  that  corponitions  and  incorporated  companies  *may 
^.^P^  be  sued  in  that  character,  for  damages  arising  from  the  breach  by  them  of 
""  a  duty  imposed  upon  them  by  law  (4).    An  individual  who  has  suffered 

loss  in  consequence  of  the  decay  of  sea  walls,  which  a  corporation  is  di- 
rected to  repair,  under  the  terms  of  a  grant  for  the  erown^  conveying  a 

(r)  Hob.  184;  2  East,  104;  Bao.  Abr.  Tres*  (tt)  See  16  Easlu  7,  ^,,  per  Xiocd  Eltai* 

pass,  Q.,  Idiot,  E.;  2  RoU.  Ab.  647,  pL  4,  E.  borough. 

(«)  16  East,  6;  Smith  o.  BirmiDgham  Gas  (x)  Id. 

Iiight  Company,  1  Adol.  &  EL  626.  (y )  2  T.  B.  667 ;  ifMe  11  East,  847,  865. 

(0   Bro.   Corporation,  pL  48;  Bac.  Abr. 
Trespass,  £.  2;  8  East,  280. 

I.  II  ■  ■  ■!.  III.  .«llll»l  11  I  III  I  I  ■ll.aill  III Ill.l-l 

(1)  Ez  parte  Ldghton,  14  Mais«  207.  Tiie  institation  of  a  auit  agidnst  a  lanaUo  pending  m 
{Hrooeeding  In  chancery  and  after  lunacy  found  is  improper.  6  Puge  Ch.  489.  An  action  at  law 
cannot  be  sustained  against  a  person  in  the  character  of  guardian  of  a  lunatic,  without  joining 
the  non  compoi  in  the  action  as  a  party  defendant.  He  must  be  a  party  plaintiff  irhen  soing^ 
and  a  party  defendant  when  sued.    Rogers  v.  Ellison,  1  Meigs,  88. 

(2)  Trespass  on  the  case  lies  against  a  oorporaUon  aggregate  for  a  tort.  Chestnut  Hill  Tump. 
Co.  V,  Rutter,  4  Serg.  &  Rawle,  6.  See  the  early  English  cases  cited  by  Ch.  Justice  Tzlgkam* 
in  his  opinion.    See  also  Gray  v.  The  Portland  Bank,  8  Mass.  864. 

(8)  Corporations  are  liable,  by  the  common  Uw,  in  the  actions  of  trespass,  trover,  trespass 
on  the  case  ex  deliciOt  &c.  for  torts  commanded  or  authorized  by  them,  and  for  this  purpose  tha 
acts  of  their  agents  are  regarded  as  the  acts  of  the  corporation.  Hawkins  v.  Dutchess.  &a. 
Steamboat  Co.,  2  Wend.  462;  M*Cready  v.  Guardians  of  the  Poor,  9  Serg.  &  R.  94;  Lym&n  v* 
White  River  Bridge  Co.,  2  Aik.  266;  2  Hill,  678;  Goodlowe  v.  City  of  Cincinnati,  4  Haw.  508, 
614;  Hamilton  Co.  v.  Cincinnati,  &c,  Wright,  608;  Kneass  v,  SchuylklU  Bank,  4  Wash.  C.  G» 
106;  Beach  v..  Fulton  Bank,  7  Cowen,  487;  Edwards  v.  Union  Bank,  1  Branch,  186. 

An  action  cannot  be  maintained  against  a  corporation  aggregate  for  an  assault  and  batteiy, 
Orr  V.  Bank  of  United  States,  1  Ham.  86. 

(4)  An  action  on  the  case  will  lie  against  a  corporation  for  the  neglect  of  a  oorporate  dn^^ 
as  for  not  repairing  a  creek  as  from  time  immemorial  they  had  been  used.  Mayor  of  Linn  «. 
Turner,  Cowp.  86;  Riddle  v.  Proprietors,  &c.,  7  Mass.  169;  Townsend  v.  Susquehannah  Tom^ 
pike  Company,  6  Johns.  90;  Steele  v.  W.  Lock  Company  2  Johns.  288.  So  it  wiU  lie  againat 
them  for  the  negligence  of  tbur  subordinate  agents,  although  not  immediately  employed  by  them. 
Matthews  v.  West  London  Water  Works  Company,  8  Campb,  ^8.  Corporations  created  Ibr 
their  own  benefit  stand  on  the  same  ground  in  this  respect  as  individuals,  but  quan  oorporatioms 
created  by  the  legislature  ibr  purposes  of  public  policy,  are  subject,  by  the  common  law,  to  ac 
indictment  for  the  neglect  of  duty  enjoined  on  them,  but  are  not  liable  to  an  action  for  ang 
neglect  unless  the  action  be  given  by  some  statute.    Mower  9.  Jnhab.  of  Moestec*  9  M«H.  247 
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I,  and  pier,  or  qnay,  with  tolls,  to  the  corporation,  may  sue  the       "* 
itioii  for  the  recoYery  of  damages  (r)  (1).    The  Bank  of  England  ^^]^' 
liable  to  an  action  if  they  improperly  refuse  to  transfer  stock  (a)  ;  or  ^  wiij,ii^ 
gdltj  of  unreasonable  delay  in  the  passing  of  a  power  of  attorney  to  able. 

it  (b) ;  but  they  are  not  liable  for  refusing  to  pay  dividends  due 
stock  if  they  have  not  received  the  dividends  from  government  (c). 
|lle  London  Dock  Company  is  liable  in  case  for  the  carelessness  of 
semmts  in  unloading  goods,  although  the  company  derive  no  profit 
tke  labor  (d)  ;  and  an  action  lies  against  an  unincorporated  water- 
oompany,  if  workmen  employed  by  the  persons  contracting  with 
eoDpaoy  to  lay  down  pipes  for  conducting  water  through  a  public 
ire  guilty  of  negligence  in  performing  the  work,  in  consequence  of 
a  passenger  is  injured  (e). 

trustees  and  commissioners  acting  gratuitously  in  the  execution  of  Commis- 
f  parliament  for  the  benefit  of  the  public,  and  entrusted  with  the  »»on«r«  or 

of  public  works,  are  not  liable  in  damages  for  an  injury  occasion-  under  a 
the  negligence  or  unskilfulness  of  workmen  and  contractors  neces-  statute, 
^f  eoployed  by  them  in  the  execution  of  the  works  (/).  Upon  this 
),  where  the  defendant,  as  a  trustee  under  a  turnpike  act,  being 
to  cat  a  drain,  had  ordered  it  to  be  cut  in  an  improper  manner^ 
decided  that  he  was  not  liable  for  a  resulting  injury,  as  it  appeared 
be  aeted  bona  fide  according  to  the  best  of  his  judgment,  and  under 
advice  he  could  obtain  (^).  And  in  another  case  (A),  the  clerk 
imissioners  for  making  a  road  under  an  act  which  contained  a  clause 
actions  to  be  brought  against  such'  clerk  for  acts  done  by  the 
was  holden  not  to  be  liable  to  an  action  for  an  injury  sustained 
laenoe  of  heaps  of  dirt  being  left  by  the  laborers  employed  by 
of  the  road,  and  no  lights  being  placed  to  enable  persons  to  avoid 
heaps.  And  if  a  statute  enable  trustees  to  do  an  act,  and  do  not 
I  compensation,  they  are  not  liable  for  a  consequential  injury  resulting 
iBdividaal  fk-om  the  act  done  in  pursuance  of  the  statute  (t). 
if  conmiissioners  or  trustees  under  an  act  of  parliament  order 
ig  to  be  done  which  is  not  within  the  scope  of  their  authority  (Jc)  ; 
^emselves  guilty  of  negligence  in  doing  that  which  they  are  em-  [  78*  ] 
1  to  do ;  or  are  guilty  of  arbitrary,  wanton,  or  oppressive  conduct 
tiiey  render  themselves  liable  to  an  action,  although  they  are  not  an- 
te for  the  misconduct  of  persons  they  are  obliged  to  employ  in  the 
of  orders  properly  given  (m).  Therefore,  an  action  was  held 
maintainable  against  commissioners  of  the  lottery,  who  were  com- 
~  for  their  services,  for  their  negligence,  &c.  in  not  adjudging  a 
the  holder  of  a  ticket  entitled  to  receive  it  (n).  And  persons 
itly  or  unskilfully  perform  work,  or  omit  proper  precautions 

2  Bing.  162. 

(^)  4  M.  &  Sel.  27.    See  2  Bing.  162. 

(i)  2B.  &  0.  703;  4  D.  &  B.  195,  S.  G. 

{k)  8  Wils.  461;  2  Bla.  Hep.  924;  2  B.  & 
G.  710;  4  D.  &  B.  196,  S.  C. 

(/)  2  B.  &  C.  707.  id.  &c. 

(m)  2  Bing.  159,  ptr  Best,  G.  J.;  2  B.  & 
C.  707,  &o. 

(fi)  6  T.  E.  646;  2  Bing.  161. 


|lCv.tB.  19a. 

^&  ftp.  186;  7  D.  &  B.  828,  a  G. 

C2BiBg.898. 

l4Guiph.72. 

Cbiqib.408.    See  jmif. 

2BflM.  156i. 
|l]lttih.429seTbttnt  20,  S.  C.  See 


1  Goehen  T.  Co.  «.  Setn,  7  Gomi.  87. 
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«•       in  the  coarse  of  the  necessary  repair  of  a  sewer,  under  the  authorily  of 
^  AiSs!*'  the  commissioner  of  sewers^  are  liable  to  an  action  for  the  consequential 
1  Wh  K  ^^3^^y  sustained  by  an  individual  (o.) 

able.  ^  ?  An  action  cannot  be  maintained  against  a  civil  or  ecclesiastical  judge  or 
Jadicial  justice  of  the  peace,  2L0ting  judicially  in  a  matter  within  the  scope  of  his 
and  othcr^  jurisdiction,  although  he  may  decide  erroneously  in  the  particular  case 

K'"&o"^(p)(i)- 

Nor  can  an  action  be  maintained  against  a  juryman  (g),  or  the  attorney- 
.  general  (r\  or  a  superior  military  or  naval  officer  (2),  for  an  act  done  in 
the  execution  of  his  office,  and  within  the  purview  of  his  general  authority. 
And  commissioners  of  bankrupts  are  not  liable  to  an  action  of  trespass  for 
committing  a  person  who  does  not  answer  to  their  satisfaction  when  exam- 
ined before  them  touching  the  bankrupt's  estate  and  effects  (J). 

But  if  a  public  officer  have  no  jurisdiction  whatever  over  the  subject- 
matter,  and  his  proceedings  are  altogether  coram  nonjudice^  he  is  responsi- 
ble (u).  And  it  was  held,  that  if  a  justice  of  the  peace  acting  ministe- 
rially refuse  an  examination  upon  the  Statute  of  Hue  and  Cry,  he  is  liable 
to  an  action  (x).  And  it  has  been  observed  with  regard  to  the  liability  of 
ministerial  officers  not  acting  gratuitously,  that  ^'  if  a  man  take  a  reward ; 
whatever  may  be  the  nature  of  that  reward,  for  the  discharge  of  a  public 
duty,  that  instant  he  becomes  a  public  officer ;  and  if  by  an  act  of  negli- 
gence, or  any  abuse  of  his  office,  any  individual  sustain  an  injury,  that  in- 
dividual is  entitled  to  redress  in  a  civil  action"  (y).  But  magistrates  can- 
not  be  affected  as  trespassers,  if  facts  stated  to  them  on  oath  by  a  com- 

L  *  ^  J  plainant  were  such  whereof  Ihey  had  jurisdiction  to  inquire,  and  *nothmg 
appeared  in  answer  to  contradict  the  first  statement  (z).  And  before 
any  action  can  be  brought  against  a  magistrate  for  any  thing  done  in  the 
discharge  of  his  duty,  it  must  appear  that  his  attention  was  drawn  to  all 
the  fact-s  necessary  to  enable  him  to  form  a  judgment  as  to  the  course  he 
ought  to  have  pursued  (a). 

Tenant!  in  With  regard  to  joint-tenants  and  tenants  in  common  ot  realty, the  general 
rule  appears  to  be  that  ejectment  will  lie  by  one  against  the  other  only  in 

(o)  6  B.  &  A.  887;  1  D.  &  R.  497,  S.  C;         (0  16.  &  C.  168;  2D.&  B.  858.  S.  C.   Sea 

2B.  &  C.   710,  711;  4D.  &  B.  201,  202,  Eden,  2d  edit.  97,  98. 
S.  C.  (v)  3  M.  &  Sel.  426;  1  B.  &  0.  168;  2  D. 

(p)  1  Salk.  806;  Vaugh,  188;  12  Co.  24;  &B.  850,  S.  C. 
Ld.  Baym.  466;  6  T.  B.  186;  6  Id.  449;  8  M.         (x)  1  Leon.  828.    The  Statute  of  Hae  and 

&  Sel.  411.    As  to  justicei  in  general,  pott.  Cry  was  repealed  by  7  &  8  Geo.  4,  o.  27,  and 


••  Trespass."  other  provisions  snbstitated  by  chap.  81. 

*  '   -  T.  B.  518, 514,  585.  («)  Per  Best  C.  "      "  " 

T.  B.  514,  535.  (g)  8  East,  113. 

T.  B.   "^^  '~^'  "^ 

2  C.  &  r.  146. 


iq)  1  T.  B.  518,  514,  585.  (y)  Per  Best  C.  J.  5  Bing,  108. 

(r)  1  T.  B.  514,  535.  (z)  8  East,  113. 

(0  1  T.  B.  498,  520,  784;  4  Taunt  67;         (a)  8  Bing.  78. 


(1)  Vide  Tates  v.  Lansing,  5  Johns.  282,  S.  C.  9  Johns.  865.  Briggs  v.  Wardwell,  10  Mass. 
856.  Phelps  v.  Sill,  1  Day,  815.  The  folbwing  additional  oases  were  here  cited  by  Day  in  ihm 
former  edition;  Book  of  Assise,  27  Ed.  8  pi.  18.  21  Ed.  8  Hil.  pi.  16.  9  Hen.  6.  60.  pL  9.  9 
Ed.  4.  8.  pi.  10.  21  Ed.  4. 67.  pi.  49.  Standf.  P.  C.  178.  Aire  r.  Sedgwick,  2  Bo.  199.  Ham^ 
mond  t;.  HoweU,  1  Mod.  184.  8.  C.  2  Mod.  218,  Miller  «.  Scarle,  2  Bla.  1146,  Moetyn  v. 
Fabrigas,  Cowp.  172.  Vide  Brodie  v.  Batledge,  2- Bay,  69.  Moore  v.  Ames,  8  Caines,  170; 
Young  t>.  Herbert,  2  Nott  &  M.  168;  Ely  v,  Thompson,  8  Marsh.  76;  Little  v.  Moore,  1  South. 
74;  Tracy  v.  Williams,  2  Conn.  118;  Tomplrins  v.  Sands,  8  Wend.  468;  Evans  v.  Poster,  1  N. 
Hamp.  874;  Cunningham  v,  Bucklin.  8  Cowen,  178. 

(2)  Vanderheyden  v,  Toung,  11  Johns.  158. 
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the  case  of  an  actual  onster  (b)  (1)  ;  and  after  a  recovery  in  such  ao-        "• 
tioQ,  trespass  for  mesne  profits  may  be  brought  (c).     So  trespass  will  lie    ^^J^ 
where  there  has  been  a  total  destruction  of  the  subject  matter  of  the  ten-  -  -«.    „ 
ancy  in  common ;  or  if  one  tenant  in  common  destroy  the  whole  flight  of  able, 
a  dove-cote,  or  all  the  deer  in  their  park  (jt)  ;  or  if  one  grub  up  a  hedge 
(0,  or  destroy  a  wall  (/),  holden  in  common.    But  if  the  wall,  being 
old,  be  palled  down  by  one  tenant  in  common  with  the  intention  of  re- 
baildiag  it,  and  a  new  wall  be  accordingly  erected,  this  is  not  such  a  to- 
tal destruction  of  the  wall  as  will  enable  his  co-tenant  to  maintain  tres- 
pass (^).     And  in  other  cases  where  there  has  not  been  a  total  destruc- 
tioQ  of  the  subject-matter  of  the  tenancy  in  common,  but  only  a  partial 
injary  to  it,  waste,  or  an  action  upon  the  case,  will  lie  by  one  tenant  in 
common  gainst  the  other ;  as  if  one  tenant  in  common  of  a  wood  or  pis- 
cary does  waste  against  the  will  of  the  other,  he  shall  have  waste ;  or  if 
one  corrupt  the  water,  the  other  shall  have  an  action  upon  the  case. 
There  are  other  cases  where  the  only  remedy  is  to  retake  the  property  (A). 

With  respect  to  a  tenancy  in  common  of  a  chattel^  the  rule  is,  that  one 
tenant  in  common  cannot  sue  his  co-tenant  if  he  merely  take  the  chattel 
away ;  for  in  law  the  possession  of  one  is  the  possession  of  both,  and  each 
bs  equally  a  right  to  take  and  retain  such  possession  (t)  (2).  But  if 
one  of  the  tenants  in  common  destroy  (S),  misuse,  or  spoil  the  chattel, 
tlie  other  may  maintain  an  action  at  law  (Jc)  (4). 

If  a  third  person  collude  with  one  partner  in  a  firm  to  injure  the  other  Agftinst  a 
partners  in  their  joint  trade,  the  latter  may  maintain  a  joint  action  against  j^^*'  ^^ 
the  person  so  colluding  (Z).  son  ooffad- 

Ail  persons  who  direct  or  order  the  commission  of  a  trespass,  or  the  ing  with 
eoDTersion  of  personal  property,  or  assist  upon  the  occasion,  are  in  general  ^' 
liable  as  principals,  though  not  benefited  by  the  act  (m)  (5)  ;  and  there-  uabu  at 
fiire  trorer  may  be  supported  against  a  person  who  illegally  *makes  a  pHneipaU, 

{b)  SeeSaUL  285;  1  East.  568;  Adams  on  (A)  Per  Littledale,  J.  8  B.  &  C.  268;  2 

^Mteent,  2d  edit.  52,  53,  81,  89.  M.  &  R.  272,  S.  C;  4  East,  117,  121;  Co. 

(c)  8  Wils.  118.  Lit.  200  a,  8  T.  R.  145;  2  Saund.  47  h;  1  T. 

(d)  Com.  Dig.  Estates,  K.  8;   8  B.  &  C  B.  658. 

aSS;  2  Bfaa.  &  Bj.  272,  S.  C.  (t)  Id.  ibid. 

(e)  Gow.  201.    As  to  the  property  in  trees         {k)  Id.  ibid. 

p'oviiig  in  a  bedge  dividing  two  estates,  1  M.         (0  Longman  and  others  v.  Pole  and  others, 

t  X.  112.  1  Mood.  &  Mai.  223. 

(/)  2TaQnt  20;  8  B.  &  C.  257;  2  Man.  &         (m)  1  Sannd.  47  i;  Bal.  N.  P.  41;  6  T.  B.    ' 

Br-  267,  S.  C.  800;  1  B.  &  P.  869;  2  £sp.  R.  558;  1  Campb. 

(f )  8  B.  4  C.  257;  2  M.  &  R.  267,  8.  C.  187. 

■         ■        ■       1  ■  1  IM  - 

• 

(1)  Erwin  v.  Olmsteftd,  7  Cow.  229.  So  he  may  though  there  has  been  no  actual  q^iter 
pnved.  PerSpBVGK^  C.  J.  Sheppard  v.  Ryers,  15  Johns.  501.  See  the  oases  oited  in  note  (a) 
bj  the  Reporter. 

(2)  Cowan  v.  Bayers,  Cooke,  53.    2  Caines,  167.    Oriatt  v.  Sage,  7  Conn.  95. 

(3)  2  Gaines,  167.    See  Lowthorp  v.  Smith,  1  Hayw.  255.    Vide  Webb  v.  Danforth,  1  Day, 
SOI.    Lilt  see.  823. 

(4)  Yide  St.  Johns  o.  Standring,  2  Johns.  468.  So,  if  one  co-tenant  sell  the  thing  holden  in 
eommoo,  the  other  may  bring  trorer  against  him.  Wilson  and  Qibbs  v.  Reed,  8  Johns.  175. 
Aompson  r.  Cook,  2  South.  580.  Heath  v.  Hubbard,  4  East,  110.  SembU  contra.  Oae  ten- 
et ia  common  may  oonvert  the  chattel  to  its  general  and  profitable  use,  although  it  change  the  • 
IB  or  the  substance,  as  wheat  into  flour,  a  whale  into  oil,  &o.  without  subjecting  himself  to 
action  by  the  otiier.  Fennlngs  v.  Lord  ^renrille,  1  Taunt  241.  One  tenant  in  common  of 
*  property  cannot  sue  the  othe1^  to  reoorer  possession  of  the  documents  relative  to  their  joint 

ie.    Qowes  r.  Hawley,  12  Johns.  481.    But  he  may  sustain  an  action  on  the  case  against 
for  destroying  them.    Daniels  v.  Daniels,  7  Miss.  10;  and  for  negligence,  in  consequence  of 
ii  a  mill  of  which  they  were  seized  iu  common  was  burned.    Chelsey  v.  Thompson,  8  Ne^ 
Haapshire,  1. 

(5)  Tide  Thorp  v.  Burling,  11  Johns  285. 
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distress  or  seizes  goods,  though  the  same  were  taken  by  him  in  the  char- 
acter of  bailiff  for  another,  or  as  a  custom-hoase  officer,  &c.  (n)  (1). 
And  where  several  are  coDcemed,  they  may  be  jointly  sued  (2),  whether 
ibl^  ^  *^^y  assented  .to  the  act  before  or  after  it  was  committed  (o),  unless  the 
party  be  an  infant  or  a  feme  covert,  who,  we  have  seen,  cannot  be  saed  in 
respect  of  a  subsequent  assent  (p),  and  no  person  can  be  guilty  of  a  for- 
cible entry  by  such  assent  (^).  And  it  may  appear  unnecessary  to  say, 
that  if  a  person  does  not  assist  in  a  trespass  either  in  Word  or  deed  he  is 
not  liable,  though  it  may  have  been  done  by  a  person  assuming  to  act  on 
his  behalf  (r).  Nor  can  a  pound-keeper  be  sued,  merely  for  receiving  in 
the  pound  a  distress  illegally  taken  (5) .  If,  however,  a  person  sue  oat 
execution,  and  give  a  bond  of  indemnity  to  the  sheriff  to  induce  him  to 
sell  the  goods  of  another,  this  is  a  sufficient  interference  to  subject  hioDi  to 
an  action  (/)  :  so  if  he  be  in  company  with  the  sheriff's  officer  at  the  time 
of  the  execution  (u) ;  or  he  adopt  his  acts  by  receiving  the  goods  or 
money  (2;)  ;  but  the  mere  act  of  making  an  inventory  or  drawing  a  no- 
*tice  of  distress  by  a  stranger,  is  not  such  an  interference  as  will  SQl:]gect 
him  to  an  action  (y).  Although  trespass  may  be  supported  against  a 
sheriff  for  the  act  of  his  bailiff  in  taking  the  goods  of  A.  tmder  an  execiir 
tion  against  B.  (z),  it  cannot  be  brought  against  the  plaintiff  in  the  ao- 
tion,  unless  he  actually  interfered  or  assented  to  the  levy  (a).  And  in 
general  where  goods  are  sold  under  the  authority  of  a  sheriff  in  the  exer- 
cise of  his  official  duty,  he  is  the  proper  party  to  be  made  defendant  in 
aa  action  by  the  owner  for  selling  his  goods,  and  a  bond  fide  purchaser 
without  notice  at  the  sale  cannot  be  sued  (6) ;  but  the  purchaser  of  the 
goods  of  B.  illegally  taken  by  the  sheriff  under  an  exeqution  against  O. 
is  liable  to  be  sued  in  trover  by  B. ;  because  in  that  case  the  seizure  and 
sale  are  wholly  unauthorized  by  the  writ  (c). 

In  some  ca^s  a  party  may  be  liable  to  be  sued  for  a  totiy  though  in  teuct 
he  neither  committed  the  act,  nor  assented  to  the  commission  of  it.  Thus 
a  master  or  principcU  is  liable  (8)  to  be  sued  for  ii^uries  (4)  occasioned 


(m)  JinU^  79,  n.  (m);  1  Campb.  848;  post, 

(0)  2Blft.  Rep.  1065;  1  Salk.  409;  2BoL 
1,  7»  855;  Com.  Pig.  Trespass,  G.  1;  Co.  Lit. 
180  b.  11.4;  Cowp.  478;  3  Wils.  377;  Laae, 
90. 

(p)  Co.  Lit.  180  b.  note  4;  anU,  76. 

(f )  Id.  ibid. 

(r)  Timothy  v.  Simpson,  6  Car.  &  P.  499. 

(•)  Cowp.  476;  1  T.  R.  60,  62;  Sir  T. 
^9W,  214.     S£d  vide  8  Campb.  86. 

(0  Bui.  N.  P.  41. 

(tt)  1  B.  &  P.  869. 


(x)  1  M.  &  Sel.  588,  699;  Btra.  996. 

(y)  2  Esp.  Bep.  658. 

{z)  3  Wils.  809. 

(a)  Id.  ibid.  See  a  qumre  whether  reo^pt 
of  the  monej  is  an  inteifntnoe,  1  Mont.  B. 
L.  476;  1  M.  &  Sel.  68^,  699. 

(6)  6  Bol.  Ab.  666,  pL  60;  Bro.  Ab.  Tres- 
pass, pi.  48;  1  M.  &  Sel.  426;  8  Co.  R«p. 
191 ;  TelY.  179;  1  Ld.  Baym.  724.  Bst  lud- 
lord  may  sne  parohaeer  d  fixture  from  tonAat. 
id.;  2  D.  &  B.  1. 

(c)  8  Stark.  185;  2  D.  B.  1. 


(1)  Vide  Hoyt  v.  Gelston,  18  Johns.  141. 

(2)  Vide  Bishop  v.  Ely,  9  Johns.  294;  Thorp  v.  BorUng,  11  Johns.  286.  A  demand  upon 
and  refusal  by  a  person,  who  claimed  property,  and  his  sendee,  who  together  had  possesoioa, 
was  held  to  prove  a  joint  oonTerabn.    Chamberlin  v.  Shaw,  18  Pick.  278. 

The  removal  and  reten'tion  of  the  personal  property  of  a  stranger,  by  an  officer  acting  by  di- 
reotk>n  of  the  party,  is  a  conversion  by  both,  aside  from  any  demand  and  refusal.  fii^iHim  v. 
Lockwood,  17  Conn.  164. 

Where  the  plaintiff,  in  an  action  of  trover  against  B.  &  C.  introdueed  evidence  proving  a  con- 
vtnion  by  B.  only,  without  the  participation  or  knowledge  tf  C,  it  was  held,  that  it  was  not 
then  competent  to  the  pUdntiff  to  prove  a  distinct  conversion  by  C.  Forbes  9.  Marsh,  16  Conn. 
S84. 

(8)  And  although  the  master  derive  no  advantage  ftom  the  labor  of  the  servant    Gibson  v. 
Ingles,  4  Campb.  72. 
(4)  Therefore  where  the  defendant  was  possessed  of  1^  leaded  gi|n,  s&d  a^  ft  youn^ 
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bj  the  negligfsnce  or  umskUfiUness  of  his  servant  or  agent  whilst  in  the 
oouree  of  his  employ  though  the  act  was  obviously  tortious ;  as  if  he  laid  lime 
in  the  street  without  any  directions  for  that  ^purpose  from  the  principal(c{);  ^^  ^^i^ 
so  for  the  negligent  driving  of  a  carriage  (1)  or  navigating  a  ship  (6)(2)|  i&Mt* 
(even  whilst  the  servant  was  driving  out  of  the  direct  road,  and  for  his 
own  porpose  (/)  ;  or  for  a  libel  inserted  in  a  newspaper  of  which  the  den 
fendut  was  the  proprietor  (g-)  ;  and  the  party  in  a  cause  is  liable  for  any 
irregularity  in  the  proceedings  of  his  attorney  (A),  or  his  attorney's  agent(i)< 
The  principal  is  also  liable  not  only  for  the  acts  of  those  immediately  enn 
ployed  by  him  and  by  his  steward  or  general  agent,  but  even  for  th^  act  of 
a  sab-agent,  however  remote,  if  committed  in  the  course  of  his  service  {k) ; 
and  a  corporate  company,  acting  for  its  own  benefit,  is  liable  to  be  sued 
for  the  negligence  of  its  servants  (/).  But  a  party  is  not  liable  for  the 
act  of  another,  unless  the  latter  acted  as  his  servant  at  the  time  when  ihii 
u^ury  was  committed  {m)  ;  and  therefore  a  person  who  hires  a  postK^baisv 
is  not  liable  for  the  negligence  of  the  driver,  but  the  action  must,  it  seens 
be  against  the  driver  or  the  owner  of  the  chaise  and  horses  (n)(8).  Where 
the  owner  of  a  carriage  hired  of  a  stable-keeper  a  pair  of  horses,  to  draw 
it  fior  a  day,  and  the  owaer  of  the  horses  provided  a  driver,  through  whose 
ne^igent  driving  an  injury  was  done  to  a  horse  belonging  to  a  third  person, 
the  eovrt  were  equally  divided  in  opinion  upon  the  question,  whether  thai 
owner  of  a  carriage  was  liable  to  be  sued  for  such  injury  (c^)(4).    If  a 


(4  1  JSaaU  106;  2  Hen.  Bla.  442;  8  Wils. 
n7;  1  Bos.  &  Pal.  404;  1  BU.  Com.  481; 
2Lw.  172;  Ld.  Kaym.  789;  Dyer.  288^  8 


(f )  1  BMt,  105;  anU^  80,  B.  (<r).  But  the 
evmtr  qf  a  9hip  is  not  liable  for  the  neglect  of 
a  pSoi  he  was  obliged  to  take  on  board.  6  B. 
k  a  6fr7;  7  D.  ft  B.  788,  S.  C;  2  Bing.  219. 

(/)  Jod«.liorri«iii,&Gaap.  &P.  601. 

U  >  1  B.  4  P.  409. 

(ft)  2  Bla.  Bep.  846;  8  Wilfl.  841,  868; 
nto,80. 


(i)  6  B.  &  C.  88;  9  D.  &  B.  44,  S.  a 

{k)  1  B.  &  P.  404;  6  T.  R.  411;  4  M.  & 
Bel.  27. 

(Z)  8  Campb.  408.  When  not»  see  4  M. 
&Sel.  27;  anU,  77. 

(m)  1  £ast»  106;  Bep.  temp.  Hardw.  87. 

(n)  5  Esp.  Bep.  85;  1  B.  &  P.  409,  iembti 
contra ;  and  it  woald  perhaps  be  otherwise  if 
the  party  hired  aearrii^se,  bat  farished  the 
coaohman  and  horses.     4  B  &  Aid.  690. 

(o)  6  B.  &  C.  547;  8  D.  &  R.  556, 8.  C. 


flil  Is  hbBk  it,  with  directions  to  another  person  to  take  the  priming  oat,  whioh  was  aooording« 
7  done,  and  a  damage  oooozred  to  the  plainti£f  *s  son,  in  consequence  of  the  girl's  presefitiag 
the  gon  at  him,  and  drawmg  the  trigger,  by  which  the  gan  went  ofif,  it  was  held  that  the  defuid- 
aat  was  liable  to  damage  in  an  action  npon  the  case.  Dixon  v.  Bell,  5  Man.  &  Selw.  198.  So» 
if  a  nan's  serrant,  in  the  ordinary  coarse  of  his  business,  obstruct  the  highway,  from  whi<di  a 
tBavdler  reeeiTes  an  injoiy,  the  master  is  liable.    Harlow  v,  Humiston,  6  (S>wen,  189. 

(1)  So  if  one  of  three  Joint  proprietors  of  a  stage  coach  be  driving  when  an  accident  happens 
in  eoaeeqnenee  of  his  negligence,  the  others,  though  not  present,  are  liable  in  an  action  on  the 
eaae,  aUhoogh  trespate  mij^t  perhaps  be  maintaiiMd  against  the  one  who  was  driYing,  in  whioh 
latter  form  oi  action  aU  could  not  be  Joined.    Moreton  v.  Harding,  6  Dowl.  &  Ryl.  276. 

(2)  Bat  an  notion  wiU  not  Ue  against  the  master  of  a  ship  fbr  negligence  of  the  pilot;  eteA, 
Si  it  weald  seem,  if  the  master  were  on  board  at  the  time  of  the  accident,  for  the  pilot  is  master 
pre  hoc  Het,  SneU  and  others  v.  Rich,  1  Johns.  805.  Bilt  the  owner  of  a  ship  is  in  such  case 
fiable,  ilthoogfa  the  pUot  be  appointed  by  public  authority.  Buss^  v.  Donaldson,  4  t^all.  206. 
Pfeldier  9.  Braddick,  2  New,  lo2.  The  captain  of  a  public  vessel  is  not  liable  for  the  act  of  one 
«f  his  inferior  oflieers.  done  at  a  time  when  he  was  not  engaged  in  the  direction  and  management 
eCtfie  nad,  as  soch  inferior  officer  is  not  the  servant  of  the  captain.  Nicholson  and  another  v. 
Moansey  and  Symmes,  15  East,  884. 

(8)  ^shop  V.  Ely,  9  Johns.  294. 

(4)  Reported  abo,  8  Dowl.  &  Byl.  656.    The  defendant  was  held  not  liable  by  AsBOTt.  C.  7. 

d  LmiBDiXB;  aliitr  per  l&AXuei  and  Holbotb,  Justices.    In  Bcstwick  v.  Champon,  Bissel, 

and  Dodge,  11  Wend.  571,  where  the  defendant  run  a  line  of  stages  from  Utica  to  Rooheft- 

,Jhe  Toate  being  diTided  into  sections;  one  section  being  by  I>odge;  another  by  Ewers  and 

;  and  the  remainder  of  the  route  by  Champion  and  BissiriL    The  occupant  of  ea<sh  seo- 

fbtniihlDg  his  <nni  oaniages  and  hoNM,  hiring  driveni  and  paying  the  ezpenscis  of  his  own 


Md 


81  a  OF  THB  PABTIliS  TO  ACtlONB. 


D 


g-        servant  or  agent  wilfuUp  commit  an  injury  to  another,  though  he  be  at  the 


^        time  engaged  in  the  business  of  the  principal,  yet  the  principal  is  not  in 
1.  Who      general  liable  ;  as  if  a  servant. f£^t^f/%  drive  his  master's  carriage  against 
liaUtL         another's  (1),  or  ride  or  beat  a  distress  taken  damage  feasant  (p).     The 
rule  was  thus  explained  in  a  recent  case  ;  ^^  if  a  servant  driving  a  car- 
riage, in  order  to  effect  some  purpose  of  his  own,  wantonly  strikes  the 
horses  of  another  person,  and  produce  the  accident,  his  master  will  not  be 
liable.     But  if  in  order  to  perform  his  master's  orders,  he  strikes,  but  in- 
judiciously, and  in  order  to  extricate  himself  from  a  supposed  difficulty, 
that  will  be  negligent  and  careless  conduct,  for  which  the  master  will  be 
liable,  being  an  act  done  in  pursuance  of  the  servant's  employment"  (9^. 
So  if  a  servant  take  out  his  master's  cart  at  the  time  when  it  is  not  wanted 
[  *82   ]  *for  the  purpose  of  his  master's  business,  and  drive  it  about  for  his  own 
purposes,  the  master  will  not  be  responsible  for  any  injury  arising  whilst 
so  doing  (r).    Though  if  a  servant,  driving  his  master's  cart  on  his  master*8 
business,  make  a  detour  from  the  direct  road  for  some  purpose  of  his  ovns, 
his  master  will  be  answerable  in  damages  for  any  injury  occasioned  by  his 
careless  driving  whilst  so  out  of  his  road  (r). 
ISMdtjot     On  principles  of  fpublic  policy  a  sheriff  is  liable  civilly  for  the  tortious 
the  sheriff  act,  default,  extortion,  or  other  misconduct,  whether  it  be  willful  or  inad- 
*"^^**^  vertent,  of  his  under-sheriff  or  bailiff,  in  the  course  of  the  execution  of 
their  duties  («)(2).    But  if  the  wrong  complained  of  be  neither  expressly 
sanctioned  by  the  sheriff,  nor  impliedly  committed  by  his  authority ;  if  it  be 
an  act  not  within  the  scope  of  the  authority,  given ;  the  sheriff  is  not  re- 
sponsible Q),    And  if  the  plaintiff  in  an  action,  or  an  execution  creditor , 
induce  the  bailiff  to  depart  from  the  ordinary  course  of  his  duty  without 
the  sheriff's  knowledge,  it  is  not  competent  to  such  plaintiff  or  execution 
creditor  to  fix  the  sheriff  for  the  consequences  (u). 
UaXXiatj  of     The  distinctions  with  regard  to  the  liabilities  of  the  owners  of  aninuUs 
owneits  of   are  important,  particularly  as  they  affect  the  form  of  the  action.  The  own- 
ammaii.    ^j.  ^^  domestic  or  other  animals  not  naturally  inclined  to  commit  mischief, 
as  dogs,  (3)  horses^  and  oxen,  is  not  liable  for  any  injury  eonmiitted  by 

(p)  1  East,  106;  Rep.  temp.  Hardw.  87;     R.  20,a  C. 
8  Wila,217;  1  Balk.  282;  2  Bol.  Ab.  668;         (0  6  B.  &  C.  739;  7  D.  &  R  788,8.  C; 
1  Bla.  Com.  481.  8  B.  &  C.  698;  8  M.  &  R.  7  8.  C;  and 


(c)  4  B.  &  Aid.  690;  see  9  B.  &  C.  691;  further  infra,  84, 86;  9  Price,  287;  6  Moore. 

4  M.  &  8.  600,  8.  C.  188;  1  R.  &  M.  810. 

(r)  Joel  V,  Morrison,  6  Car.  &  P.  601.  (u)  6  B.  &  C.  789;  9  D.  &  R.  728,  8.  C; 

(ff)  2  T.   R.  121,  712;  7  Id.   267;  Dongl.  8  B.  &  C.  698;  8  M.  &  K  7,  8.  C.  and  see 

40;  11  East,  26;  8  B.  &  C.  602;  8  M.  &  further  infra,  84,86. 


ieotion;,and  the  money  reoeiTed  as  the  fiure  of  passengers  Wng  divided  among  the  parties  in 
proportion  to  the  number  of  miks  of  the  ronte  ran  by  each;  and  an  injury  happening  tlirongh 
the  negligence  of  a  driver  on  one  of  the  sections;  it  was  held,  that  all  the  defendants  were  joint- 
ly liable  in  an  action  on  the  ease  at  the  suit  of  the  party  injured. 

(1 )  Wright  17.  WUcox,  19  Wend.  846.  And  an  action  on  the  cage  does  not  lie  against  a  master 
and  a  servant  I'oin^,  for  a  toilful  injury  done  by  the  urvant  whilst  driving  the  carriage  of  the 
master,  if  such  carriage  be  not  employed  in  the  conveyance  of  passengers,  and  the  master  be  noi 
present  when  the  injury  occurs.    Ibid, 

(2)  OrinneU  v.  Phillips,  1  Mass.  680.  CampbeU  v.  Phelps,  17  Mass.  246.  Yide  Hazard  v. 
brad,  1  Binn.  240.  M*InWr«  v,  TrumbuU,  7  Johns.  86.  Blake  v.  Shaw,  7  Mass.  606.  Par- 
rot  V.  Mnmford,  2  £sp.  686.  White  v.  Johnson,  1  Wash.  169.  Moore  v.  Downey,  8  Hen.  Sl 
Mun.  127.    Gorham  v.  Gale,  7  Cowen,  789. 

(8)  Where  in  an  action  of  trespass,  upon  Blass.  Revised  Stat  c.  68,  §  18,  the  injury 
was  done  by  two  dogn  together,  belonging  to  several  owners,  it  was  held,  that  each  owner 
was  liable  only  for  the  damages  done  by  his  own  dog,  and  not  for  the  whole  damage  done 
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tbem  to  the  person  or  personal  property ;  unless  it  can  be  shown  that  he  ''* 
prenoQsIy  had  notice  of  the  animal's  mischievous  propensity  (1),  or  that  '^'™^' 
the  injury  was  attribatable  to  some  other  neglect  on  his  part ;  it  being  in  i,  who  li^ 
general  necessary  in  an  fiction  for  an  injury  committed  by  such  animals  to  able, 
allege  and  prove  the  scienter ;  and  though  notice  can  be  proved,  yet  the 
iction  must  be  C£ue,  and  not  trespass  (v)  {2).  But  if  the  owner  himself 
acted  illegally,  he  may  be  liable  even  as  a  trespasser ;  as  where  a  person 
in  company  with  his  dog  trespassed  in  a  close  through  which  there  was  no 
foo^di,  and  the  dog,  without  his  concurrence,  killed  the  plaintiff's 
deer  (z) ;  and  if  a  person  let  loose 'or  permit  a  dangerous  animal  to  go  at 
lai^,  and  mischief  ensue,  he  is  liable  as  a  trespasser  ;  the  law  in  such  cases 
presaming  notice  to  the  defendant  of  the  mischievious  propensity  of  such 
animal  (y).  When  respect  to  animals  mansuetce  natures^  as  cows  and 
sheep,  as  their  propensity  to  rove  is  notorious,  the  owner  is  bound  at  all 
events  to  confine  them  on  his  own  land ;  and  if  they  escape,  and  *commit  a 
trespass  on  the  land  of  another,  unless  through  the  defect  of  fences  which 
the  latter  ought  to  repair  (3),  the  owner  is  liable  to  an  action  for  tres- 
pass (4),  though  he  had  no  notice  in  fact  of  such  propensity  (t).  But  for 
damage  by  animals,  &c.^  ferte  natures^  escaping  from  the  land  of  one  per- 
son to  that  of  another,  as  by  rabbits,  pigeons,  &c.  no  action  can  in  general 
be  supported ;  because  the  instant  they  escaped  from  the  land  of  the  ow- 
ner bis  property  in  them  was  determined  (a).  And  a  person  cannot  be 
liable  for  the  act  of  cattle,  unless  he  were  the  general  owner,  or  he  actu- 
ally put  them  into  the  place  where  the  injury  was  committed  (6)  ;  nor  is 
he  liable  for  trespass  committed  by  his  dog  {c)  ;  and  if  a  servant  or  a 
Etranger,  without  the  concurrence  of  the  owner,  chase  or  put  his  cattle 
into  another's  land,  such  owner  is  not  liable ;  but  the  action  must  be  against 
the  servant  or  stranger,  who,  as  it  has  been  said,  gains  a  special  property 
ia  the  cattle  for  the  time  (rf). 

The  liability  to  an  action  in  respect  of  real  property  may  be  for  misfeas"  injarieB  to 
net  or  malfeasance  as  for  obstructing  ancient  lights :  or  for  nonfeasance^  '«»"'• 
Bs  for  not  ts^ing  care  of  premises,  so  as  to  prevent  the  consequence 
of  a  public  nuisance,  as  for  leaving  open   an  area  door,  or  coal  plate 
(c);  or  for  not  repairing  fences  (/),  private  ways  (§•),  or  water  courses, 


(v)  12  Hod.  888;  Salk.  662;  Ld.  Raym. 

8,M9;  Dyer,  26,  pi.  162;  Cro.  Car.  264; 
2  aOk.  6(i2;  Bac  Ab,  Action,  Case,  F.; 
}ftw.  90;  Peake's  Law  of  Evid.  291,  292; 
£Tideiee  of  $cunUr,  2  Esp.  482;  4  Campb. 
1^  The  omiflBion  of  the  aTerment  in  the 
'•ekntion  rendera  it  bad  in  arrest  of  judg- 
■CBt.6aIk.662;  2  M.  &  Sel.  288. 

(x)  Burr.  2092;  2  Lev.  172;  1  Car.  &  P. 

m»8.p. 

^  (9)  8  EMt,  695,  696;  12  Mod.  888;  Lord 
^jn.1588;  Ba«.  Ab.  Action,  Case,  F. 
{*)  12lAod.  886;  Lord  Raym.  606,1688; 


Dyer,  26,  pi.  162;  Vin.  Ab.  Fences,  Trespass, 
B.  vol.  XX.  MS.  424;  Poph.  161;  Sir  W.  Jones, 
181;  Latch.  119;  Salk.  662. 

(a)  6  Co.  104  b;  Cro.  Car.  387;  1  Burr, 
269; Bac.  Ab.  Game;  Cro.  Eliz.  647.     > 

(A)  ISaund.  27;  1  Car.  &P.  119. 

(c)  1  Car.  &  P.  119. 

Id)  Bro.  Ab.  Trespass,  pi.  436;  2  Bol.  Ab. 
662;  1  East  107. 

(e)  8  Campb.  888,  403.  When  not,  see  4 
M.  &  Sel.  27. 

(/)  4T.  R.  318. 

ig)  8  T.  R.  766. 


^  the  two  do$s,    Bnddington  v.  Shearer,  20  Pick.  477 ;  S.  C.  22  Pick.  427 ;  Van  Steenbnrg  v. 
^E«Mis,  17  Wcndfln,  662. 

(1)  Vide  Yrooman  v.  Lawyer,  18  Johns.  889. 

(2)  What  is  sufficient  notice  to  the  owner  of  a  dog  accustomed  to  bite,  see  Smith  v.  Pelab, 
«r.  1264;  Peck  w.  Dyson,  4  Campb.  198. 

(I)  Tide  »ieplierd  V.  Hees,  12  Johns.  488. 
(4)  10  Serg.  &  Bawle,  896. 
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DEFra)-    ^^*  ^^)'     ^^  these  oases  the  action  should  ia  general   be  against  ihe 
Ains.     party  who  did  the  act  complained  of^  or  against  the  occupier  (t)  (1)  ;  and 
1.  Who  11-  not  against  the   owner,  if  the   premises   were  in  the  possession  of  his 
able.         tenant,  unless  he  be  covenanted  to  repair  (A)  (2).    But  if  the  owner  of 
land,  having  erected  a  nuisance  thereon,  demise  me  land,  an  action  may 
be  supported  against  him,  though  out  of  possession,  for  the  continuance 
of  it ;  for  by  the  demise  he  affirmed  such  continuance  (/)  ;  and  every  oc- 
cupier is  liable  for  the  continuance  of  the  nuisance  on  his  land,  &c. 
though  erected  by  another,  if  he  refuse  to  remove  the  same  after  notice  (ni)^ 
When  there  are  several  owners  or  persons  chargeable  as  joint-tenants  or 
tenants  in  common  in  respect  to  their  real  property,  though  the  acticMi  bo 
in  form  ex  delicto^  they  should  be  made  defendants,  or  the  party  who  is 
sued  alone  may  plead  in  abatement  (n). 
LiabUity        An  agent  or  servant,  though  acting  bona  fide  under  the  directions  and 
of  agents,  for  the  benefit  of  his  employer,  is  personally  liable  to  third  *persons  for 
aad  attor-  ^^J  ^^^^  ^^  trespass  he  may  commit  in  the  execution  of  the  orders  he  has 
niee.         received  (o).     If  the  master  has  not  the  right  or  power  to  do  the  act 
[  *84  ]  complained  of,  he  cannot  delegate  an  authority  to  the  servant,  which  will 
protect  the  latter  from  responsibility.    Therefore  a  servant  may  be  charg- 
ed in  trover,  although  the  act  of  conversion  be  done  by  him  for  his  mas- 
ter's benefit  (p)  (3).    And  a  bailiff  who  distrains  is  liable,  if  the  princi- 
pal has  no  right  of  distress  (g).    And  a  custom-house  officer  may  bo 
sued  for  a  wrongful  seizure  made  by  him  in  that  character  (r)  (4).  There 
is  no  injustice  in  this  doctrine  as  regards  the  servant ;  for  if  the  act  were 
not  manifestly  illegal,  the  indemnity  of  the  principal  to  the  servant  against 
the  consequences  is  not  illegal,  and  will,  in  many  instances,  be  implied  (s^. 
And  where  a  servant  received  a  bill  of  exchange,  which  he  promised  to 
the  deliverer  that  his  master  should  discount,  but  which  the  latter  refused 
to  do  and  insisted  on  retaining  the  same  as  a  security  for  a  previous  debt 
from  the  deliverer,  it  was  held  that  such  deliverer  might  support  troTor 
against  the  servant  (ty. 

» 

(h)  6  Taunt  44.  ty  to  an  action,  an/e,  79»  80. 

(t)4T.  R.  818.  ip)  Id. 

{k)  1  Hen.  Bla.  850.  iq)  2  Bol.  Ab.  481. 

(0  1  Salk.  460;  4  T.  B.  820;  1  B.  &  P.  (r)  5  Burr.  2687;  7  Prioe,  800;    8  Wik. 

409.  146. 

{my  Com.  Big.  Action,  Case,  Nnisanoe.  B.  (s)  8.  T.  B.  186;  BoL  N.  P.  146. 

(n)  1  Saand.  291;  6T.  R.  651;  potl,  86.  (0  Cranch  v.    White,  1  Hodges'  R«p.61s 

(0)  4  M.  &  Sel.  259.    What  ia  considered  1  Bing.  N.  C.  414,  8.  C 
an  interferenoe  which  wUl  sutgect   the  par- 


(1)  aVide  Compton  v.  Kchards,  1  Price's  Ex.  27.  An  action  does  not  Ue  for  carelessly  loar- 
ing  a  maple  syrup  in  one's  uninclosed  wood,  whereby  the  plaintiff's  cow  being  suffered  to  mn  asK 
large,  and  having  strayed  there,  is  killed  by  drinking  it.  Bush  v.  Brainard,  1  Cowen,  78.  So» 
where  A.  seta  fire  to  his  own  &llow  ground, as  he  may  lawfully  do,  which  communicates  to  and. 
fires  the  wood  land  of  his  neighbor,  no  action  lies  against  A.  unless  there  be  some  n^ligeno*  or 
misconduct  in  him  or  his  servants.     Clark  v.  Foot,  8  Johns.  421. 

(2)  The  defendant  was  lessor  of  a  house  which  the  lessee  had  ceased  to  inhabit,  for  thepvur* 
pose  of  having  it  thoroughly  repaired,  which  was  done  at  the  expense  of  the  lessee,  but  under 
the  superintendence  of  the  defendant's  lessor;  it  was  held  that  an  action  on  the  case  was  i»R>p^ 
erly  brought  against  the  lessor,  for  the  negligence  of  his  workmen,  in  leaving  open  theeell«» 
door,  whereby  the  plaintiff  in  the  night  fell  in  and*  hurt  himselfl  Leslie  v.  Pounds,  3  Tannt* 
649. 

(8)  See,  however,  Berry  v.  Vantries,  12  Serg.  &  Bawls,  89,  where  MiMfl  v.  Solebay^  2  MddU 
242,  was  held  to  be  law. 
(4)  Vide  Hoyt  v.  Oilstoov  18  Johns.  141. 
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Bnt  in  order  to  sue  a  servant  in  trover,  an  actual,  not  a  constructive, 
eoDversion  should  be  shown  ;  and  the  servant's  reasonable  and  qualified  re- 
Ihsal  to  deliver  up  the  goods  until  he  had  consulted  his  master,  and  obtain-  ^  """  „ 
ed  his  sanction,  does  not  amount  to  a  conversion  (u).  And  in  cases  in  ^bie. 
▼hich  a  contract,  express  or  implied,  with  the  master,  is  the  ground  of  ac- 
tion, the  servant  seems  not  to  be  liable  for  any  neglect  or  nonfeasance 
which,  as  such  servant,  he  is  guilty  of  in  the  execution  of  or  with  relation 
to  the  contract  (x).  If  a  coachman  lose  a  parcel,  the  master,  not  the 
coachman  should  be  sued  ;  and  it  seems  that  a  servant  is  not  liable  for  his 
lalae  warranty,  or  deceit,  or  the  sale  of  goods  by  his  master's  orders  (y). 

An  attorney  acting  bona  fide,  and  professionally,  may  not  be  personally 
liable  in  cases  where  he  does  not  exceed  the  line  of  his  duty.  Thus,  it 
seems,  that  he  is  not  liable  in  case  for  a  malicious  and  unfounded  arrest 
(regnkr  in  form),  which  may  be  considered  the  tort  of  his  client  only(z). 
Bat  if  an  attorney  by  himself  or  his  agent,  issue  any  illegal  or  irregular 
process  or  execution  in  a  cause,  he,  equally  with  the  client,  is  liable  as  a 
trespasser  (a). 

In  general,  an  action  for  the  breach  of  duty  in  execution  of  the  office  Sheriflb. 
*of  sheriff  must  be  brought  against  the  high  sheriff  (1),  although  the  un-  [  *84  ] 
der  sheriff  or  the  bailiff  of  the  sheriff  were  the  party  actually  in  default 
(i).  The  under-sheriff  or  bailiff,  cannot  in  general  be  sued ;  but  there 
are  some  instances  of  misfeasance  and  malfeasance  in  which  they  may  be 
Sable  to  the  party  aggrieved  \  as  if  they  voluntarily  permit  an  escape,  or 
are  personally  guilty  of  extortion,  or  any  act  of  trespass  in  executing  pro- 
cess, for  in  such  cases  the  under-sheriff  or  officer  becomes  an  active 
personal  wrong-doer  (c).  So  a  sheriff  is  liable  in  trover  if  he  seize  and 
sell  goods  after  an  act  of  bankruptcy,  although  unknown  to  him  and  be- 
fore fiat  {d).  But  an  action  is  sustainable  against  the  sheriff  for  the  act 
of  a  bailiff  in  taking  the  goods  of  a  party  under  an  execution  of  the 
Gomifty  Court  against  aihird  person,  because  there  the  sheriff  9i.s  judge  of 
that  Court  acted  judicially  (e)  and  a  steward  of  a  Court  Baron  has  the 
same  privilege  and  protection  ( /). 

It  is  a  general  rule  that  an  action  does  not  lie  against  a  steward,  mana-  intennedi- 
ger,  or  agent,  for  damage  done  by  the  negligence  of  those  employed  by  •^  •g«nt»- 
him  in  the  service  of  his  principal,  but  the  principal,  or  those  actually 
employed  alone  can  be  sued.  This  was  decided  in  Stone  i;.  Cartwright  (g*) 


(«)  5  B.  ft  A.  247;  1  Hodges,  61;  1  Bing. 
H.  C.  414. 

(X)  See  ante,  34, 86;  12  Mod.  488;  Say. 
41;  Bm.  Ab.  Action  on  the  Gkue,  B. 

(f)  U.;  BoL  Abr.  95  T.;  Com.  Dig.  Ao- 
iStom.  vpon  the  Gim  fot  Deceit,  B.;  8  P.  Wma. 
STSi. 

(x)  1  Mod.  209,  cited  per  eur,,  8  Wils.  878, 
S^  It  was  there  laid  the  attorney  was  not 
fiahlc,  aUhongh  he  knew  the  demand  was  un^ 
tended.    Bed  qtutre. 

(a)  8  WDs.  868;  6  B.  &  C.  88.  In  8  Esp. 
902,  208,  Lord  Kenyon  is  stated  to  have  been 
•f  epiiijQBi,  that  an  attorn^  acting  bona  fide^ 
ead  pmfljBsionally,  is  not  liable  in  trespass  for 


causing  a  suspected  party  to  be  taken  on  a 
warrant. 

(b)  AnU^  80,  81;  Gowp.  408. 

(c)  See  12  Mod.  488;  1  Mod.  209;  1  Salk. 
18;  i  Lord  Baym.  655.  The  statutes  against 
extortion  expressly  render  liable  the  bailiff  or 
officer  committing  it. 

{d)  Garland  v.  Carlisle,  2  Cr.  k  M.  81. 

(e)  Tinsley  v.  Nassau,  1  Mood.  &  Malk.  52; 
and  see  1  Bar.  &  Cres.  256;  2  D.  &  B.  407, 
S.  C;  and  Holroyd  v.  Breare,  2  Bar.  &  Aid. 
478. 

(/)  Holroyd  v.  Breare,  2  B.  &  Aid.  478. 

(^)  6  T.  R.  411. 


,  (1>  Vide  White  «.  Johnson,  1  Wash.  160, 161 ;  Armistead  v,  Marks,  1  Wash.  825.  For  an 
miiy  done  bj  a  deputy  or  under-sheriff  to  the  person  or  property  of  another,  the  action  must 
Vttte  iBiBe,  whether  brought  against  the  deputy  or  the  sheriff.     GampbeU  «,  Phelps,  17  Moss. 
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n.  and  Lord  Eenyon  observed,  "that  the  action  most,  in  these  cases,  be  brought 
Mm'  ^S^^^'ist  the  hand  committing  the  injury,  or  against  the  owner,  for  whom 
'^ihe  act  was  done."  The  first  principal  is  liable  on  the  gronnd  that  the 
able.  ^  "  original  authority  flows  from  him  and  the  tort  occurs  in  the  course  of  the 
execution  of  work  done  for  his  benefit  (A).  But  in  these  cases  if  the  in- 
termediate agent  personally  interfere,  and  particularly  order  those  acts  to 
be  done  from  whence  the  damage  ensues,  he  is  responsible  (t) ;  and  it 
was  therefore  held,  in  an  action  on  the  case  for  obstructing  the  plaintiff's 
lights,  that  a  clerk  who  superintended  the  erection  of  the  building  by 
which  they  were  darkened,  and  who  alone  directed  the  workmen,  might 
be  joined  as  a  co-defendant  with  the  original  contractor,  by  whom  he  was 
employed  (7  ) 

The  liability  of  government  and  other  public  officers  has  been  before 
adverted  to  (&) . 

2dly.  With     There  are  some  torts  which  in  legal  consideration  may  be  committed 
reference    by  several,  and  for  which  ^  joint  action  may  be  supported  against  all  the 
number  of  P*^^^®^'    Thus  dk  joint  action  may  be  brought  against  several  for  a  mali- 
the  defend-  cious  prosecution,  or  an  assault  and  battery ;  or  for  composing,  ^publish- 
antB.         ing  or  signing  a  libel  (Jc)  (1)  ;  or  for  not  setting  out  tithe  (A  ;  or  for 
[  *  86  ]  keeping  a  dog  to  kill  game,  not  being  qualified  {m).     But  if  in  legal  con- 
sideration the  act  complained  of  could  not  have  been  committed  by  seve^ 
ral  persons^  and  can  only  be  considered  the  tort  of  the  actual  aggressor, 
or  the  distinct  tort  of  each,  a  separate  action  against  the  actual  wrong- 
doer only,  or  against  each,  must  be  brought.  Therefore  a  joint  action  can- 
not be  supported  against  two  for  verbal  slander  (n)  (2)  ;  nor  will  debt  on 
a  penal  statute  lie  against  several  for  what  in  law  is  a  separate  offence  ia 
each;    as  against  two   proctors  for  not  obtaining  and    entering    their 
certificates  {o)  (3)  ;  or  against  several  persons  for  bribery  (p).     In  an 
action  of  debt  to  recover  money  lost  at  play,  the  defendant  cannot  plaad 
a  non-joinder  in  abatement  (^).    And  if  a  joint  action  of  trespass  be 
brought  against  several  persons,  the  plaintiff,  cannot  declare  for  an  as- 
sault and  battery  by  one,  and  for  the  taking  away  of  goods  by  the  others, 
because  these  trespasses  are  of  several  natures  (r).     And  in   trover 
against  several  defendants,  all  cannot  be  found  guilty  on  the  same  count, 
without  proof  of  a  joint  conversion  by  all  («)•    These  rules,  however,  do 

ih)  1  E.  &  p.  404;  8  Carap.  408.  Ab.  781 ;  2  Vin.  Ab.  64,  pi.  27. 

(i)  Per  Lawrence,  J.  6  T.  R.  418.  (o)  1  New  Rep.  246;  8  East,  674. 

O)  6  Moore,  47;  2  D.  &  R.  83.  (p)  Griffiths  v.  Stratton  and  others,  jadg- 

(k)  Jtnte,  87,  42.  xnent  in  error  in  the  House  of  Lords  from 

f  {k)  2  Saund.  117  a;  Latch.  262;  2  Burr,  the  Exchequer  in  Ireland,  17th  April,  ▲.  d. 

985;  Bac.  Ab.  Actions  in  General,  C.  1806. 

(0  Garth.  861;  2  Vin.  Ab.  70,  pi.  21.  {q)  28  MSS.  Ashurst  Paper  Books,  288. 

(ffi)  2  East,  678.  Sed  Vide  7  T.  R.  267. 

in)  Id.  Ibid,;  2  Wils.  227;  Dyer,  19  a;         (r)  2  Saund.  117  a,  Sty.  168,  164;  8  Eap. 

Palm.  818;  Cro.  Jac.  647;  1  Bulst.  16;  1  Rol.  Rep.  202,  204. 

(1)  Vide  Thomas  v.  Rumsey,  6  Johns.  26.  An  action  for  a  libel  wiU  Ue  against  two  op 
more,  if  it  bo  a  joint  act  by  all.     Harris  v.  Huntington,  2  Tyler,  129. 

Two  towns  may  be  sued  jointly  for  damages  sustained  by  the  insufficiency  of  a  bridge  be-* 
tween  them.    Peckham  v.  Burlington,  Brayt.  184. 

(2)  Vide  Thomas  v.  Ramsey,  6  Johns.  82;  17  Ma^.  186. 

(3)  If  debt  qui  lam  be  sued  against  several,  demanding  a  joint  forfeiture,  on  a  plea  of  n€E 
debei^  all  the  defendants  ought  to  be  found  indebted,  because  the  form  of  the  action  and  plea  is 
on  a  joint  contract,  although  the  debt  arises  firom  a  tort.  Bumham  v.  Webster,  6  Mass.  270l 
See  Hill  v.  Dayis,  4  Mass.  187;  Boutelle  v.  Nourse,  4  Mass.  481. 


IN  FORM  EX  DEUCTO — DEFEKDANTS.  86 

.  not(i)  prevail  in  criminal  proceedings,  so  as  neceSbarily  to  defeat  an  indict-        a* 
inent  against  several  for  distinct  offences  in  separate  counts,  though  the    "^J5^ 
Court  have  a  discretionary  power  to  qaash  the  indictment,  where  incon-  Who  to  be 
venience  might  arise  from  the  joinder  of  many  persons  for  different  of-  joined  or 
fences  (0-  ^^ 

If  several  persons  be  made  defendants  jointly,  where  the  tort  could  tiot  qaenoes  of 
in  point  of  law  be  joint,  they  may  demur,  and  if  a  verdict  be  taken  against  misioiiider 
all,  the  judgment  may  be  arrested  or  reversed  on  a  writ  of  error  (w)  (1)  ;  ?Ji,J^' 
bot  the  objection  may  be  aided  by  the  plaintiff's  taking  a  verdict  against 
ooly  one  (x) ;  or  if  several  damages  be  assessed  against  each,  by  enter- 
ing a  nolle  prosequi  as  to  one  after  the  verdict  and  before  judgment  (^). 
In  other  cases  (2),  where  in  point  of  fact  and  of  law  several  persons 
night  have  been  joinlly  guilty  of  the  same  offence^  the  joinder  of  more 
persons  than  were  liable  in  a  personal  or  mixed  action  inform  ex  delicto, 
o(Histitutes  no  objection  to  a  partial  recovery,  and  one  of  them  may  be  ac- 
quitted, and  a  vei-dict  taken  against  the  others  {z)  (8).  On  the  other 
hand,  if  several  persons  jointly  commit  a  tort,  the  plaintiff  in  general  has 
his  election  to  sue  all  or  some  of  the  *parties  jointly,  or  one  of  them  sep-  [  *87  ] 
arately  (4),  because  a  tort  is  in  its  nature  a  separate  act  of  each  individ- 
ual (a)  (5).  Therefore  in  actions  inform  ex  delicto^  as  trespass,  trover 
or  case  for  malfeasance,  against  one  only  for  a  tort  committed  by  several, 
be  cannot  plead  the  non-joinder  of  the  others  in  abatement  or  in  bar,  or 
gire  it  in  evidence  under  the  general  issue ;  for  a  plea  in  abatement  can 
only  be  adopted  in  those  cases  where  regularly  all  the  parties  must  be 
joined,  and  not  where  the  plaintiff  may  join  them  all,  or  not,  at  his  elec- 
tion {b).  And  even  if  it  appear  from  the  declaration  or  other  pleadings 
that  the  tort  was  jointly  committed  by  the  defendant  and  another  person, 
no  objection  can  be  taken  (c)  (6).    This  rule  applies  only  in  actions  for 

(t)  1  M.  &  SeL  688.  after  jadgment,  Tidd*B  Prao.  9th  ed.  896;  2 

(0  8  East,  46, 47;  1  Chitty  on  Grim.  Law,  East,  674;  1  M.  &  Sel.  688;  Bac.  Ab.  Action 

270. 271,  Istedit.  of  Qut  Tarn,  D.;  2  Bol.  Ab.  707;  Lane,  19, 

(a)  1  New  Rep.  246;  1  Sannd.  117,  b.  n. ;  69;  Cowp.  610. 

Bee.  Ab.  AetiooB  hi  General,  C;  1  BoL  Ab.  (a)  6  Taunt.  29,  86,  42. 

781;  SC7.  849.  {b)  Id,  ibid.;  1  Saand.  291  d.  e;  6T.  R. 

(X)  Jd.  Aid.  649;  6  Taont.  29,  86,  42. 

(9)  1  Saund.  207  a.  (c)  1  Saand.  291. 

(r)  8  East,  62;  1  M.  &  Sel.  689.  Cannot 

(1)  See  Rnasell  v,  Tomlinson,  2  Conn.  206;  Peters  v.  England,  1  M'Cord,  14;  M'Keoron  v. 
MaeoB.  I  M'Cord,  678;  Franklin  Fire  Ins.  Co.  v.  Jenkins,  8  WendeU,  180;  Orr  v.  Bank  of 
U.  States,  1  Ham.  46. 

(2 1  An  action  of  ejectment  was  brought  agiunst  five  defendants,  who  entered  into  the  oonsent 
nle  joldtly,  and  pleaded  jointly.  They  seTeraUjr  possessed  the  premises  in  separafce  parts;  and 
tke  jorj  haTing  found  each  defendant  separately  guilty  as  to  the  part  in  his  possession,  and  not 
gnility  ts  to  the  residue,  judgment  was  rendered  aooordingly.    Jackson  v.  Woods,  6  Johns.  278. 

(8)  Vide  Lansing  v.  Montgomery,  2  Johns.  882;  Cooper  and  another  v.  South  and  others, 
4  Tkost  802;  Jackson  v.  Woods,  6  Johns.  280, 281.  Cunningham  v.  I>jrer,  2  Monroe,  61 ;  Wright 
V.  Cooper,  1  Tyler,  426;  Chewet  v,  Parker,  1  Rep.  Con.  Ct.  888;  Lookwood  v,  BnU,  1  Cowen, 
822;  Ptomon  v.  Stroman,  1  Nott  and  M*C.  864;  Hayden  v,  Nott,  9  Conn.  867. 

(4)  Vide  Thomas  v.  Rnmsey,  6  Johns.  91;  Bumhamv.  Webster,  6  Mass.  269,  270;  Johnson 
•L  Bfftnni,  1  Wash.  187. 

(6)  A  joint  actioa  does  not  lie  against  separate  oumen  <f  Dogi,  by  which  dogs  the  sheep  of 
a  tidri  person  haye  been  worried  and  kffled.  Van  Skenburgh  v.  Tobias,  17  Wend.  662;  l^u^ 
•41 V.  Tomlinaon,  2  Conn.  206;  Adams  v.  HaU,  2  Verm.  9. 

W  Vide  Rose  v.  OliTcr,  2  Johns.  866.  ' 
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torts,  strictly  uncoDnect<;d  with  contract ;  for  where  an  action  on  the  case  . 
is  brought  merely  for  the  non-feasance  of  a  contract,  and  in  order  to  sap- 
port  the  action  a  contract  must  be  proved,  and  is  the  basis  of  the  suit,  (as 
tobe°jSii-i^  case  for  a  breach  of  a  warranty  on  a.  sale,  Ac.)  the  joinder  of  too 
•dotomiu  many  defendants  will  be  a  ground  of  nonsuit;  and  it  should  seem,  that  if 
^^  a  joint  contractor  be  not  included,  the  defendant  may  plead  his  non-join- 

der in  abatement ;  for  it  is' not  competent  to  the  plaintiff  in  such  an  in- 
stance to  alter  or  obviate  the  rules  of  law  with  regard  to  the  parties  to  be 
sued  upon  the  contract,  merely  by  varying  thoform  of  his  action,  where 
in  substance  it  is  founded  on  the  agreement  (^d)  (1).  But  it  must  appear 
from  the  declaration,  that  the  gist  of  the  action  is  for  a  breach  of  contract 
(<?).  And  with  regard  to  carriers  and  inn-keepers,  as  their  liabiUtj  is 
founded  on  the  breach  of  an  implied  common-law  dtUi/  in  respect  of  their 
particular  capacities,  if  they  be  sued  in  case  for  negligence,  no  valid  ob^ 
jection  can  be  made  in  respect  to  the  non-joinder  of  a  party ;  although 
they  may  be  sued  in  assumpsit,  in  which  event  the  objection  would  be 
tenable  (/).  There  is  a  settled  distinction  in  this  respect  between  mere 
personal  actions  of  tort,  and  such  as  concern  real  property ;  for  if  only 
one  tenant  in  common  of  reaUy  be  sued  in  trespass,  trover,  or  case,  for 
any  thing  respecting  the  land  held  in  common,  as  for  not  setting  out  tithe, 
&c.,  he  may  plead  the  tenancy  in  common  in  abatement  {ff)  (2) .  And  in 
an  action  of  debt  for  money  lost  at  play,  the  defendant  may  plead  in  abate- 
ment, that  the  money  was  due  from  others  as  well  as  from  himself;  such 
action,  though  given  by  statute,  being  founded  on  contract  (A)  (3).  These 
distinctions  between  the  effect  of  too  many  or  too  few  persons  being  made 
r  •gg  1  defendants  in  actions  in  form  ex  contractu  *and  in  those  ex  delicto,  may 
in  some  cases  render  it  advisable  to  adopt,  if  practicable,  the  latter  form 
of  action,  when  it  is  doubtful  who  should  be  made  the  defendants. 
^^*»  J'oj'  In  an  action  on  the  case,  and  in  trover  or  replevin,  if  one  of  the  defend* 
J2[i^to  *^^  ^^  acquitted,  he  was  not  entitled  to  costs  (i),  but  in  trespass  it  w^as 
an  aoqnit-  Otherwise,  unless  the  judge  certified  that  there  was  reasonable  cause  for 
ted  defend-  making  the  acquitted  person  a  defendant  (j)  (4).    And  now,  by  8  A  4  W. 

(d)  12  East,  454;  2  New  Rep.  454;  12  {g)  1  Saund.  291  e.;  5  T.  R.  651;  7  T.  B. 
East,  89,  S.  G.  and  see  2  New  Rep.  365;  1  257;  Bac.  Ab.  Joint-tenants,  K.;  2  East,  674. 
Wils.  281;  6  Moore,  141;  8  B.  &  B.  54;  9  {h)  7  T.  R.  257.  Sed  quare,  see  28  Anh- 
Price,  408,  S.  C. ;  1  Saund.  891  e,  and  note  (e).  hurst.  J.  's  MSS.  Paper  Books,  288. 

(e)  Id,  ibid.;  2  New  Rep.  869;  G  Moore,  (t)  2  Stra.  1005;  Tidd,  9th  ed.  986. 

168.  (j)  8  &  9  W.  8  c.  11 ;  Tidd's  Prac.  9th  edit. 

(/)  8  East,  62;  2  Chit.  R.  1;  8  B.  &  B.  986.     If,  however,  aU  the  defendants  joined 

64,  171;  6  Moore,  141,  154,  158;  9  Price,  in  pleading,  the  acquitted  defendant  was  only 

408,  S.C.    But  the  declaration  must  be  framed  entitled  to  forty  shillings  costs.     Id.  ibid;  2 

accordingly,  6  Moore,  154;  2  Glut.  ^Rep.  1 ;  9  M.  &  SeL  172;  4  B.  &  Aid.  48, 700. 
Price,  408,  S.  G.                              ' 

(1)  In  an  action  of  tort  against  two  for  misfeasance  in  the  performance  of  a  joint  contract. 
the  plaintiff  cannot  recover  against  either  defendant  without  proving  a  joint  contract.  Wright 
«.  uear,  6  Vermont,  151.  Where  the  duty  is  one  imposed  by  law,  and  a  contract  is  not  neees- 
sary  to  be  stated,  and  the  declaration  is  in  tort,  and  the  gravamen  a  misfeasance,  it  seems  the 
plaintiff  may  recover  against  one  defendant  witliout  the  other,  ib. 

(2)  Per  Curiam^  4  Pick,  808.  But  in  case  against  three  for  erecting  a  dam  by  meuis 
whereof  plaintiff's  mills  were  obstructed,  two  of  the  defendants  pleaded  in  abatement  the  death 
of  the  third  pending  the  suit;  but  upon  demurrer  the  plea  was  held  ill,  for  that  it  did  not  w- 
pear  by  the  pleadings  that  the  defendants  were  charged  by  reason  of  their  holding  real  estate 
M  jomt-tenants  or  tenants  in  common.    Summer  v,  Tilooton,  4  Pick.  308.  ^^ 

(8)  ^de  Hm  V.  Dayis,  4  Mass.  187;  Bumham  v.  Webster,  5  Mass.  270. 

(4)  Aoc.  Laws  N.  Y.  sees.  86.  o.  96  s.  10;  1  R,  L.  845;  2  Rev.  Stat.  616  s.  19. 
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4, 0.  42,  8.  82y  one  of  several  defendants  acqaitted  in  an  action  on  the 
casCj  or  for  a  tort,  may  recover  his  costs  (A)  ;  and  this  constitutes  a  very 
important  consideration  in  commencing  an  action ;  and  although  it  might  ^^ 
be  desirable  to  include  a  party  as  a  defendant  in  order  to  exclude  his  evi-  u^  JSL*" 
denoe,  yet  unless  it  be  certain  that  a  verdict  will  be  obtained  against  him,  or  omittadi 
it  will  be  imprudent  to  join  him ;  because,  if  acquitted,  he  would  probably 
recover  his  costs,  and  they  may  be  set  off  or  deducted  from  the  damages 
and  costs  recovered  by  the  plaintiff  against  another  defendant  or  defend- 
ants, and  may  be  nearly  equal  to,  if  not  exceed,  the  sum  payable  to  the 
plaintiff  (/).  And  it  is  now  the  course,  in  an  action  on  the  case  or  tro* 
Tcr  against  several  persons,  at  the  close  oHho  plaintiff^  s  case  and  evidence 
if  there  be  no  proof  against  one  of  the  defendants,  immediately  to  acquii 
Um,  so  that  he  may  thereupon  instantly  be  enabled  to  give  evidence  for 
Ae  remaining  defendants  (m).  And  as  well  before  as  since  the  3  A  4 
W.  4,  c.  42,  s.  32,  it  was  and  is  considered  improper  to  join  all  the  pa]> 
ties  present  at  the  time  of  an  irregular  distress  or  other  tort,  with  a  view 
merely  to  exclude  evidence  {/i)  ;  and  the  fair  way  is  to  bring  the  action 
tgainst  the  landlord,  or  at  most  against  the  landlord  and  broker,  and  not  , 
to  inclade  the  appraisers  or  the  man  in  possession  (o) ;  and  where  a 
potice-m&n  joined  as  a  defendant  with  others,  obtained  a  verdict,  it  was 
keld  that  he  was  absolutely  entitled  to  costs  under  10  Geo.  4,  c.  44,  in- 
dependently of  the  enactment  in  3  &  4  W.  4,  c.  42,  s.  82  (/?). 

Where  separate  actions  have  been  brpught  against  several  defendants 
for  the  same  act  of  trespass  committed  by  them  concurrently,  the  'party  £  89*  ] 
•gainst  whom  the  last  action  was  commenced  may  plead  the  pendency  of 
the  first  in  abatement  (9)  (1).  A  recovery  against  one  of  several  par- 
ties who  jointly  committed  a  tort,  precludes  the  plaintiff  from  proceeding 
igainst  any  other  party  not  included  in  such  action  (r)  (2).  Thus  in  an 
action  against  one  for  a  battery,  or  for  taking  away  the  plaintiff's  posts, 
or  destroying  grass  in  a  field  where  several  persons  are  concerned,  the 


(Jk)  The  8  &  4  W.  4,  0.  42,  8.  82,  enaots, 
^mi  where  eeTeral  persons  shall  be  made  de- 
'  '  in  any  penonal  action,  and  any  one 
of  them  shall  have  a  nolle  prosequi 
18  to  him  or  them,  or  upon  the  trial  of 
sadi  aetioQ  shan  have  a  Terdiot  pass  for  him 
or  them,  ererjr  sach  person  shall  have  judg- 
Bent  §ae  and  reooTer  his  reasonable  costs,  un- 
ksB  in  the  ease  of  a  trial  the  judge  before  whom 
sneh  cause  shaUbe  tried  tkall  certify  upon  the 
record  nader  his  hand,  that  there  was  a  rea- 
inu^k  eanae  Ibr  making  sach  person  a  defend- 
ant in  sach  action. 

(/)  George  v.  Elston  and  others,  1  Bing.  N. 
C  513;  1  Hodges,  63;  8  Dowl.  419.  3.  C. 
Whoa  in  an  action  against  three  for  an  ir- 


regular distress )  plaintiff  recovered  damages 
and  costs  £45  against  one«  but  the  other  two 
defendants  obtained  verdicts,  and  their  costs 
were  i&87,  and  were  set  off  against  the  plains 
tiff's  claim. 

(m)  Child  V.  Chamberlain,  6  Car.  &  P; 
215;  1  Mood.  &  B.  318,  S.  C;  3  Chitty's 
Gen.  Prao.  002. 

(n)  Child  V.  Chamberlain,  6  Car.  &  P.  218^ 

(0)  Per  Parke,  J.,  Id,  ibid, 

{p)  Hamphrey  9.  Wodehouse  and  others,  1 
Bmg.  N.  C.  506. 

(9)  1  Campb.  60,  61. 

(r)  Cro.  Jao.  74;  Com.  Dig.  Action,  K.  4, 
L.;  2  B.  &  P.  70,  71;  1  Saund.  207  a;  4 
Tannt.  88.      * 


(1)  Contra  Idvingston  v.  Bishop,  1  Johns.  290. 

(2)  Vide  Warden  v.  Bailey,  4  Taunt  87,  88,  aoo«    Where  Lawbiucb,  J.,  says,  that  two  sev- 
al  aelioBS  could  sot  be  sustained  agidnst  several  for  the  same  act  of  imprisonment    And  sea 

GaaapbeD  v.  Phelpa,  1  Pick.  290.  But  in  Livingston  v.  Bishop,  1  Johns.  290,  it  was  held  that 
•rate  actions  might  be  brought  against  several  joint  trespassers,  in  each  of  which  the  plain- 
'  anriit  inrooeed  to  judgment,  and  then  should  elect  de  meliorUnu  damnie,  and  issue  his  exe- 


•atioB  aguist  one  of  the  defendants,  which  was  a  determination  of  his  election,  and  precluded 
liai  from  piooeedisg  against  the  others,  except  for  the  costs  in  their  respective  suits.  It  seems, 
if  a  piaiatiff  £adiargo  the  aotion  against  one  iofi  fea»or  on  reodvii^  satisfbetion,  that  it  is  • 
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n.       recovery  against  one  will  be  a  bar  to  an  action  against  the  others   (5) ; 
"^2Sr  *^^  where  the  plaintiff  had  previously  recovered  in  an  action  against  his 
wiiA      servant  for  quitting  his  service,  it  was  decided  that  he  could  not  also  sup- 
be  joined^  P^^*  an  action  against  the  person  for  seducing  away  such  servant  (^).    In 
or  omitied.  these  cases  the  Court  will  in  general  on  a  summary  application  stay  the 
proceedings  in  the  second  action,  where  it  is  manifest  that  the  entire  dam- 
ages have  been  recovered  in  the  first  (u).     But  where  the  evidence  and 
the  daAiages  in  the  two  actions  might  bo  different,  as  where  two  persons 
on  different  occasions  have  published  the  same  libel,  separate  actions  may 
be  supported  against  each  (z)  (1).    So  the  recovery  against  one  party 
in  an  action  for  criminal  conversation,  is  no  bar  to  an  action  against 
another  party  for  a  similar  injury  {y^k 

Sdly.  8.    As  in  tho  case  of  a  breach  of  a  covenant,  so  in  that  of  torts,  the 

h!t^  *^*  assignee  of  the  estate  is  not  liable  for  an  injury  resulting  from  any 
ii^hf^    nuisance,  or  wrongful  act,  committed  thereon  before  he  came  to  the  es- 
anigmd,   tate ;  but  if  he  continue  the  nuisance  he  may  be  sued  for  such  continuance 
^       ,    (z).    In  some  cases  it  is  necessary,  and  in  all  cases  it  is  judicious,  prior 
to  the  commencement  of  the  action,  to  require  the  defendant  to  abate  the 
nuisance  (a).    If  a  tenant  for  years  erect  a  nuisance,  and  make  an  un^ 
der-lcase  to  B.,  an  action  lies  against  either  {b) ;  and  if  A.  takes  the 
goods  of  C,  and  B.  take  them  from  A.,  G.  may  havo  his  action  against 
A.  or  B.  at  his  election  (c). 
.1 
4thly.    In     4.    At  common  law  upon  the  death  of  the  wrong-doer,  the  remedy  for 
cue  of  the  torts  unconnected  with  contract  in  general  determines  ;  and  as  the  statute 
dtej^fthe^  Edw.  8,  c.  7,  (d)  before  referred  to  (e),  does  not  give  any  remedy 
doer.         against  personal  representatives,  we  shall  find  that  few  actions  in  form  ez 
delicto^  and  in  which  the  plea  would  be  not  guilty,  could,  before  the  8  & 
4  W.  4,  c.  42,  s.  2,  be  supported  against  the  executor  or  administrator  of 
r  •7ft  1  ^^  P^rty  who  committed  the  injury  (/)  (2).     Many  *of  the  preceding 
L     •  ^  J  observations  on  the  rule  oc^fo  personalis  moritur  cum  persona  in  its  re- 
lation to  the  death  of  plaintiffs  are  equally  applicable  to  the  case  of  the 
death  of  the  wrongdoer  (g*). 

(1)  YelT.  68;  2  B.  &  P.  71 J  Bui.  N.  P.  (d)  Wme8,588{  Cro.  Jac.  665;  5  Co.  100, 

20.  101. 

(0  8  Burr.  1846: 1  Bla.  Bep.  887,  878,  S.  G.  (6)2  Salk.  460 ;  1  B.  &  P.  409. 

(u)  2  B.  &  P.  7l.  <c)  Bao.  Ab.  Actions,  B. 

(X)  2  B.  &  P.  69.  (d)  4  Bdw.  8,  c.  7. 

(y)  1  Cam|)b.  415.  (€)  JnU,  68. 

(z)  Com,  Dig.  Action  on  the  case,  Nuisanoe,  (/)  Cowp.  874,  877;  1  Saund.  216,  notel. 

B.;  Dyer,  820;  2  Salk.  460;  1  B.  &  P.  409;  ig)  See  anUy  68,  69. 
ante,  47,  48. 


diaoharge  of  the  others.    Dufresne  v.  Hutchinson,  8  Taunt.  117.    See  Knox  v.  Work,  1  P.  A. 
Browne,  101. 

(1)  Where  B.  &  C,  printers  in  partnership,  publish  jointly  a  libel,  and  separate  suits  arc 
brought  agunst  eaoh,  and  a  judgment  is  first  obtained  in  the  suit  against  C.  which  is  satisfiedr 
that  judgment  and  satisfiftction  may  be  pleaded  in  bar  of  the  suit  against  B.  Thomas  v.  Bum- 
sey,  6  Johns.  26.  In  this  case  the  doctrine  in  Liyingiton  v.  Bishop,  1  Johns.  290,  was  con- 
firmed, and  applied  to  actions  fi>r  libels. 

(2)  Vide  Franklin  v.  Low,  1  Johns.  896.  In  Virginia,  trespass  for  the  mesne  profits  of  land 
reooTered  in  ejectment  against  A.  lies  against  his  executor.  The  64  sec.  ch.  104,  Bey.  Code,  is 
an  eztenaiOQ  of  the  4th  £dw.  IIL  oh.  7,  de  bonis  asportatis.    Lee  v.  Cooke,  Gibn.  881. 
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For  iDJories  to  the  person,  if  the  wrong-doer  die  before  judgment,  the       i'- 
remedy  determines,  and  there  is  no  instance  of  an  action  having  been  sup-    ^^^^i^^ 
ported  for  such  injuries  against  his  personal  representatives  (A)  ;  and  cer- 
tainly neither  of  the  statutes  afford  any  remedy.  ^^th  of 

Li  general  also  no  action  in  form  ex  delicto^  as  trover,  (1),  case  (2)  or  vn>Dg  do^ 
trespass  (3),  could,  before  the  3  &  4  W.  4,  c  .42,  s.  2,  be  supported  against  «r. 
an  executor  for  an  injury  to  personal  property,  committed  by  his  testator 
(k)  (4).  If,  however,  the  testator  converted  the  property  into  money, 
assnmpeit  was  sustainable  against  his  executor  (5),  or  if  the  property  came 
in  specie  to  the  possession  of  the  latter,  trover  would  be  sustainable  against 
him  (6) ;  but  then  he  was  not  to  be  sued  in  the  character  of  executor,  but  as 
for  his  own  tortious  conversion  (/).  It  is  said  that  an  action  is  sustainable 
against  the  executor  of  a  carrier  for  the  loss  of  goods,  but  then  the  action 
shoold  he  framed  in  assumpsit  (m).  And  an  action  of  assumpsit  might  at 
amunon  law  be  maintained  against  the  executor  of  an  attorney  for  unskil- 
fbhess  or  carelessness  in  the  conduct  of  a  cause,  or  other  professional  busi- 
ness in  which  the  testator  was  employed,  being  the  breach  of  an  express 
Of  implied  contract  (n).  We  have  seen  that  debt  may  be  supported  bp 
an  executor  for  an  escape  on  final  process,  but  it  could  not  be  maintained 
against  the  executor  of  a  sheriff  or  gaoler ;  for  though  the  action  is  not 
in  form  ex  delicto,  it  was  considered  founded  on  a  tort,  namely,  the  negli-^  , 
g^noe  and  breach  of  duty  of  the  deceased  sheriff  or  gaoler  (o)  (7),  but  where 
adieriff  had  levied  money  under  an  execution,  and  died  before  he  had  paid 

U)  Cowp.  875;  1  Sannd  216  n;  Com.  Dig.  (m)  2  New  Bep.  870. 

idaiustratkm,  B.  16;  2  M.  &  S.  408.  (n)  8  Stark<  R.  164. 

{k)  Cowp.  871;  1  Saimd.216  a;  Com.  Dig.  (o)  AnU,  68,  9;  Dyer,  822  a;  Lord  Bajm. 

Adninistratioii,  6.  15.  978;  Com.  Dig,  AdminiBtration,  B.  16;  Tin. 

(/)  Cowp.  871,  874;  1  Sannd^  216  a.  Ab.  Bxeoutor,  H^  a«  pi.  1,  7»  20. 

(1)  Heoch  V.  Metier*  6Serg.  &  Bawle,  272;  16  Mass.  898;  Barnard  o.  Harrington,  8  Mass. 
288L  The  statate  of  Alabama,  whicb  declares  that  the  action  of  trover  shall  sarviYe  ibr  and 
aBunst  an  czecator  or  administrator,  was  intended  to  subject  them  to  that  form  of  action  in 
tkcir  icpnsentatiTe  eapaottjr,  where  a  coifrersion  had  taken  place  in  the  life-time  of  the  testator 
or  iatestate.    Nations  v.  Hawkins,  11  Alabama,  869. 

<2)  An  action  fax  brcAoh  of  promise  of  marriage  is  within  the  rale.  Lattimore  Vi  Simmons, 
188ag.  and  Bawle,  188;  Btebbins  v.  Palmer,  1  Pick.  71.  So  an  action  of  slander.  Long  v. 
fiilekwk,  3  Haw.  274.     « 

(8)  Riehobon  v.  Elton,  18  Serg.  &  Bawle,  415;  Harris  v.  Creashaw,  8  Rand.  14;  Perry  v, 
WilHii.  7  Mass.  895. 

(4)  Sed  Tide  Powell  v,  Layton,  2  New,  870,  where  Mansfield,  C.  J.,  seems  to  be  of  the  opin-> 
im  tiiat  ease  would  lie  against  the  executor  of  a  carrier,  the  foundation  of  the  action  being 
<McBtiaUj  eootraet.  Death  of  defendant  abates  an  action  of  Replevin.  Mellen  v.  Baldwin , 
^M— .480;  Herritt  v.  Lambert,  8  Greenl.  128.  So  an  action  of  debt,  whether  qui  tarn  or 
otkuHjie.  Benson  v.  ^rton.  Brajt.  21 ;  Smith  v.  Walker,  2  Car.  Law  Repos.  246.  See  also 
ToiBpkioi  r.  Walters,  6  Coll.  44;  Turner  v.  Booker,  2  Dana,  886;  M'AUister  v.  Spiller,  Cam.  & 
^r.  95.  Many  actions,  or  causes  of  action,  are  now  made  to  survive,  by  statutes  in  some  of  the 
stitei*  which  &  not  survive  at  common  law.    To  these  statutes  the  reader  is  referred. 

(&)  See  ante,  67,  note  (8).    U.  States  v.  Daniel,  6  Howard,  (U.  S.)  11. 

(6)  8es  Alien  v.  Harlan,  6  Ldgh,42;  Catlett  v^  Russell,  ib.  344. 

(7>  Tide  Martin  v.  Bradley,  1  Caines,  124;  Logan  v.  Barclay,  8  Alabama;  861 ;  Cunningham 
^^qoa,  4  Harr.  42.  So  an  action  will  not  lie  against  the  executors  of  a  sheriff  for  the  de- 
^"^  of  hii  deputy  in  returning  process,  for  tiie  omission  to  return  which  an  action  is  given  by 
The  People  v.  Oibbs,  9  Wend.  29;  Cravath  v.  Plympton,  18  Mass.  464. 
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u.       it  over,  his  ezecators  might  be  sued  either  in  debt  or  scire  fadasj  ttpoa 

^AH»f"    ^^®  return  oi fieri  feci^  or  by  action  of  assumpsit,  as  for  money  had  and  re- 

4thw         ceived  (p).    It  was  held  that  an  action  cannot  be  supported  against  an 

Death  of     executor  for  a  penalty  forfeited  by  the  testator  under  a  penal  statute  (jq) ; 

wrong-       and  that  debt  is  not  sustainable  against  an  executor  for  treble  the  value  of 

^^''         tithes  which  his  testator  ought  to  have  set  out  (r).    At  common  law  no 

executor  was  answerable  for*a  devastavit  by  his  testator,  on  the  principle 

that  it  is  a  personal  tort,  which  dies  with  the  person ;  but  by  the  statute  30 

Car.  2,  c.  7,  (explained  and  made  perpetual  by  4  <fe  6  W.  &  M.  c.  24,  s. 

13,)  ^^  the  executors  or  administrators  of  any  executor  or  administrator, 

[   *Q\  ]  whether  *rightful  or  of  his  own  wrong,  who  shall  waste  or  convert  to  his 

own  use  the  estate  of  his  testator  or  intestate,  shall  be  liable  and  charge** 

able  in  the  same  manner  as  their  testator  or  intestate  would  have  be^i  if 

they  had  been  living"  (1).     So  that  since  these  statutes,  if  a  judgmeat  be 

obtained  against  an  executor  who  afterwards  dies,  an  action  may  be 

brought  against  his  executor  or  administrator  upon  the  judgment,  sag* 

gesting  a  devastavit  by  the  first  executor  (s).    But  it  would  seem  that  an 

executor  de  son  tort  of  an  executor  de  9on  tort  cannot  be  declared  against 

CLS  such  upon  the  statutes  (f). 

For  injuries  to  real  property  no  action  in  form  ex  delicto  could  in  gene* 
ral  be  supported  against  the  personal  representatives  of  the  wrong-doer  (u). 
If,  however,  trees,  &c.  were  taken  away  and  sold  by  the  testator,  assump* 
sit  for  money  had  and  received  lies  against  his  executor  (x)  ;  and  the  latter 
is  personally  liable  in  trover  if  the  trees,  <&c.  remain  in  specie,  and  the 
executor  refuse  to  restore  them  (jf)  (2).  A  Court  of  Equity  will  ft«* 
quently  afford  relief  against  the  executor  of  the  wrong-doer,  though  at 
law  the  action  moritur  cum  persona  (z^ ;  and,  therefore,  where  a  tenant 
for  life  cut  down  timber  and  died,  relief  was  decreed  against  his  exeo« 
utors  in  favor  of  the  remainder-man  (a).  There  is  an  exception  to  the  com* 
mon  law  rule  in  the  case  of  the  executors  of  a  deceased  rector  or  vicar,  ifeo. 
against  whom,  upon  the  custom  of  the  realm,  the  successor  may  support  aa 

(p)  Cro.  Car.  689;  2  Show.  79,  281;  GUb.  Samfd.  252  a.  n.  7. 

Execator,  25;  2  Saand.  848.  (x)  8  T*  E.  549;  Cowp.  878,  874. 

(9)  Com.  Dig.  Administration,  B.  15.  (y)  Cowp.  878,  874;  7  T.  B.  18;  1  Saand. 

(r)  1  Sid.  88,  181,407;  2  Keb.  502;  1  E.  216  a. 

&  T.  487, 440,  480;  2  Eagle  on  Tithes,  808.  {z)  8  Atk.  757;  ;2  Yes.  560;  2  Vent.  dGO| 

(f)  1  Saand.  219  d.  Lansdown  v,  Lansdown,  1    Madd.    146;   6 

(0  Andr.  252,  254;  2  Vent.    860;  see  10  Madd.  869. 

East,  815.  (a)  7  T.  B.  782;  Lansdown  9.  Lansdown. 

(tt)  7  T.  B.  782;  1  Saund.  216,  n.  1;  2  IJao.  &  W.  522;  Chit.  £q.  Pig.  Wsate. 


(1)  Vide  Laws  of  N.  T.  sees.  86,  c.  75,  s.  8;  1 B.  L.  812;  2  Bot.  Stat.  448, 448,  s.  1,  2.    1!b» 
English  statute  is  in  foroe  in  Pennsylvania,  Boberts*  Dig.  258;  8  Binn.  624. 

(2)  In  CraTath  v^  Plympton,  18  Mass.  454,  the  principle  was  stated  to  be,  that  where  th« 
deceased  by  a  tortious  act  acquired  the  property  of  the  plaintiff,  as  by  cutting  his  trees  and 
converting  them  to  his  own  use,  although  trover  does  not  lie,  yet  the  plaintiff  may  recover  the 
value  of  his  trees  in  some  other  form  of  action;  but  where  by  the  act  complained  of.  the  deeeaaed 
acquired  no  gain,  although  the  pluntiff  may  have  suffered  great  loss,  then  the  rule  applies,  actia 
per 80f talis  moritur  cum  peraona*  The  case  of  Cutler  and  Hay  v,  Brcywn,  2  Haywood,  122; 
Crane  v.  Crane,  4  Halstead,  178,  do  not  establish  a  different  doctrine,  nor  are  they  at  all  at 
rianoe  with  the  other  oases  referred  to. 
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aetion  on  the  case  for  waste  and  dilapidations  permitted  or  committed  by       i* 
tbedeceased  (6).  /^     "^"^ 

In  many  cases  of  injury  to  personal  or  real  property,  m  the  event  of  the  4thiy. 
death  of  the  wrong^er^  it  will  be  essential  well  to  consider  whether  the  i^eath  of 
8  4  4  W.  4,  c.  42,  s,  2,  does  not  aflford  redress  against  his  personal  repre-  dow?^" 
tentative  (c). 

The  Bankrupt  Act  (cT)  does  not  contain  any  provision,  enabling  a  person  5thiy.    In 
iDJured  by  any  personal  tort,  committed  by  the  bankrupt  before  his  bank-  *j^«  ^  ^^ 
niptcy ;  as  an  assault  or  battery  (e),  false  imprisonment,  slander  (/),  ^^^   ^^^ 
libel,  seduction,  criminal  conversation,  and  the  like ;  or  by  any  trespass 
or  wrong  to  real  (§•)  or  personal  property  (A)  (1),  of  which  the  bank- 
rupt may  be  guilty  ;  to  obtain  remuneration  from  the  funds  of  the  bank- 
rapt,  which  become  vested  in  the  assignees  for  the  benefit  of  the  creditors. 
As  a  party  thus  injured  cannot  prove  the  ^damages  he  has  sustained  against 
tke  estate  of  the  bankrupt,  the  only  redress  which  is  left  to  him  is  in  an  [  *92  ] 
action  i^rainst  the  bankrupt ;  and  this  remedy  is  not  therefore  affected*  by 
the  certLficate  of  the  latter  (t). 

There  are  many  instances  in  which  the  law  reserves  to  a  party  the  elec- 
tion to  sue  upon  a  contract,  or  in  tort,  for  some  wrong  having  relation  to 
a  contract  express  or  implied  between  the  parties  (A;).  It  is  evident  that 
hf  selecting  the  latter  form  of  proceeding,  the  advantage  which  the  defend- 
ant might  otherwise  derive  from  his  certificate  may  be  obviated.  Thus,  if 
llie  plaintiff  has  an  election  to  sue  for  money  had  and  received,  or  in  trover, 
be  may  maintain  the  latter,  notwithstanding  the  bankruptcy  of  the  debtor 
after  the  debt  accrued  (/)  And  bankruptcy  and  certificate  are  no  bar  to 
in  action  in  tort  against  a  broker  for  selling  out  stock  contrary  to  orders  (m) . 

The  same  rules  hold  in  the  case  of  an  insolvent  as  in  the  instance  of  a  cthly.  In- 
bankrupt  with  regard  to  a  claim  for  damages  for  a  tort  committed  by  the  solvency. 
iDsolvent.  The  Insolvent  Act  (w),  as  before  observed  (o),  only  discharges 
tike  party  as  against  those  who  are  creditors^  and  who  are  described  as  such 
in  his  schedule.  He  remains  liable  for  torts ;  and  the  discharge  has  no 
operation  even  against  a  claim  for  mesne  profits  accruing  before,  if  unli- 
qoidated  at  the  time  of,  the  discharge  (p).  And  even  where  there  has 
been,  prior  to  the  petition,  a  judgment  in  an  action  for  damages,  the  Court 
may  remand  the  insolvent  for  a  period  not  exceeding  two  years  in  the 
whole,  at  the  suit  of  the  plaintiff  in  such  action,  provided  the  damages 
were  recovered  for  criminal  conversation,  seduction,  breach  of  promise  of 
marriage,  malicious  prosecution,  libel  or  slander,  or  for  any  malicious  in- 
jury, or  "  in  any  action  of  trespass  or  tort  to  the  person  or  property  of 

(h)  4  M.  &  8€L  183;  WUles,  421.    But  Eden,  2d  ed.  129.    As  to  proof  of  damages 

Ae  veasons  g^ren  in  WiUes  are  not  satisfiiotoTy.  where  there  has  been  a  Terdict  or  jadgment. 

See  1  Saand.  216  %,  note  (a),  5th  ed.  id,  181,132, 185,  186;  7  B,  &  C,  486,  705. 

(c)  See  the  enactment  Terbatim,  ante,  70.  (Ac)  See  anU^  58 ;  pott, 

{d)  6  Cko.  4,  e.  16.  (0  6  T.  R.  695. 

(e)   3  Wils.  272.  (m)  5  Bingh,  68;  see  Eden,  2d  edit.  180. 

(/)  1  Hen.  Bla.  29.  (n)  7  Geo.  4,  o.  57. 

iff)  Bovgl.  562;  2  T.  B.  261.  (o)  Jinte,  55. 

(i)  6  T.  R.  695;  Dongl.  167;  5  Bingh.  68.  (i?)  3  B.  &  A.  407;  2  Chit,  Rep.  222. 

(t)  As  to  pioof  of  damages  in  general. 


(1)  See  Bird  v.  Clazk,  3  Bay,  272;  Shoemaker  v.  Keely,  2  Ball.  213;  Sommer  v.  Wilt,  4 
•erg.  ^  Bawle,  28;  Kennedy  v.  Strong,  10  Johns.  289;  Bosar  «.  Mnrgatipyd,  1  Wash.  G.  C.  18. 
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n.        the  plaintiff  therein,  where  it  shall  appear  to  the  satisfaction  of  the  said 
DBPDn>-    Q^^Yt  that  the  injury  complained  of  was  malicious*^  (g). 

^Jj^^^'  Action  for  torts  committed  by  a  woman  before  her  marriage,  must  be 
7thi  I  brought  against  the  husband  and  wife  jointly  (r)  (1).  For  torts  committed 
the  ^"of  by  the  wife  during  coverture,  as  for  slander,  assault,  Ac,  or  for  any  for- 
Marriage.  feituro  under  a  penal  statute,  they  must  also  be  jointly  sued  (s)  (2)  ;  and 
the  plaintiff  cannot  in  the  same  action  proceed  also  for  slander,  assault, 
or  other  tort  committed  by  the  husband  alone  (C)  ;  nor  can  the  husband 
[  *93  ]  and  wife  be  sued  jointly  for  slander  by  both  (u).  *Por  assaults  or  tres- 
passes, which  may  in  legal  contemplation  be  committed  by  two  persons 
conjointly,  and  for  which  several  persons  may  be  jointly  sued  (x),  the  hus- 
band and  wife  may  be  sued  jointly  for  the  joint  act  of  both  (j/).  Detinue, 
it  seems,  can  only  be  supported  against  the  husband,  if  the  detention  be 
of  goods  delivered  to  the  husband  and  wife  during  the  coverture  (sr).  If 
a  woman  convert  goods  before  her  marriage,  or  during  it,  without  her  hus- 
band, trover  may  be  supported  against  her  and  her  husband  (a).  For  a 
conversion  by  husband  and  wife  jointly,  during  coverture,  the  action  of 
trover  should  perhaps  in  strictness  be  against  him  alone ;  but  a  declaration 
in  trover  against  husband  and  wife,  charging  that  ^'  they  converted  the 
property  to  their  own  use  "  is  at  all  events  good  after  verdict  (6).  A  feme 
covert  can  only  be  sued  for  her  own  actual  wrong  or  trespass,  and  cannot 
become  a  trespasser  merely  by  her  previous  or  subsequent  assent  during 
coverture  (c)  ;  but  she  may  be  jointly  sued  with  her  husband  for  her 
enticing  away  or  harboring  the  servant  of  another  {d).  A  person  may 
sue  husband  and  wife  jointly  for  her  libel  or  slander,  though  she  have 
committed  adultery,  and  they  live  separate,  but  have  not  been  divorced  a 
vinculo  matrimonii  {e).  In  an  action  of  trespass  against  husband  and 
wife  for  her  tort  before  coverture,  or  a  wrong  committed  by  her  alone  dur- 
ing the  coverture,  if  she  die  before  judgment,  the  suit  will  abate ;  but  if 
the  husband  die  or  become  bankrupt,  her  liability  will  continue  (/)- 
Conse-  If  the  wife  be  sued  alone  for  her  tort  before  or  after  marriage,  she  must 

2?!5I?-?'   plead  her  coverture  in  abatement,  and  cannot  otherwise  take  advantage 
*-'-*      ^^  jj.  ^^  .  jj^|.  jf  ^^  husband  and  wife  be  sued  jointly  for  torts  of  which 

they  could  not  in  law  be  jointly  guilty,  as  for  slander  by  both,  if  the  objec- 
tion appear  on  the  face  of  the  declaration,  the  defendant  may  demur, 
move  in  arrest  of  judgment,  or  support  a  writ  of  error  (A). 


mistake. 


{q)  7  Geo.  4,  o.  67,  s.  49. 

(r)  Bac.  Ab.  Bar.  &  Feme,  L.;  Co.  Lit. 
851  b.;  Com.  Dig.  Bar.  &  Feme»  T. 

(t)  Id.  ibid. ;  1  Hawk.  P.  C.  3,  4;  Bao.  Ab. 
Bar.  &  Feme,  L. 

(/)  2  Wils.  227;  Dyer,  19  a.  pL  112;  Com. 
Big.  Bar.  &  Feme,  Y. 

(u)  Id,  ibid.;  Bao.  Ab.  Bar.  &  Feme.  L. 

{x)  See  ante,  85. 

(y)  1  Vent.  93;  3  B.  k  Aid.  68^  687; 
Com.  Dig.  Pleader,  2  A.  2. 

{z)  4  LeoD.  312;  Bao.  Ab.  Detinae;  2 
Bulst.  808;  3  B.  &  Aid.  689;  Com.  Dig.  Bar. 


&  Feme,  T. 

(i*)  1  Leon.  312;  YeW.  165;  Selw.  N.  P. 
Bar.  &  Feme. 

(6)  8  B.  A  Aid.  685;  see  Com.  Dig.  Bar. 
&  Feme,  Y. ;  and  Pleader,  2  A.  2. 

(c)  2  Wils. 227;  Co.  Lit.  180  b.  n.  4;  867  b. 

(d)  2  Lot.  68. 

(e)  Head  v.  Brisooe  and  wife,  C.  P.  Monday, 
11th  Febmaiy,  1883,  before  Tlndal,  C.  J.  aiid 
speoial  jury. 

(/)  Rep-  temp.  Hard.  899;  Onllen,  8%. 

{g)  jflnfo,59. 

{h)  2  Wils.  227;  Dyer,  19  a. 


(1)  So  an  action  for  slander  by  the  wife  dum  tola  wiU  lie^against  husband  and  wift.    Hank  «. 
Human,  5  Binn.  43, 

(2)  The  husband  was  sned  alone  iu  Hasbronok  «.  Weaver,  10  Johns.  247,  and  the  jodgmeat 
was  affirmed  by  the  Sapreme  Court. 


[  *94  ] 


♦CHAPTER  IL 

Of  the  Fobms  of  Actions. 

It  was  a  general  rule  or  maxim  of  law,  that  the  sanction  of  the  king's  » 
original  writ  issued  out  of  Chancery,  was  an  essential  preliminary  form  to  ***"'"'^^ 
the  iDstitation  of  a  suit  in  the  Common  Law  Courts.  Non  potest  quis  sine 
bnvi  ag'ere{d);  this  was  the  prevailing  doctrine.  The  practice  of  ^ 
prooeeding  by  bill  without  the  original  writ  from  Chancery,  in  personal  ac- 
tions and  in  ejectment,  formed  an  exception  to  the  rule.  The  practice  of 
oommencing  an  action  by  bill  only  obtained  in  each  of  the  superior  Courts 
in  the  case  of  certain  persons,  privileged  in  regard  to  their  official  charac- 
ters, or  as  officers  of  the  Courts,  to  be  sued  as  being  already  present  in 
Court.  And  in  the  King's  Bench  and  Exchequer  the  proceedings  by  bill 
in  other  cases  was  introduced  by  fictions,  and  afterwards  sanctioned  and 
legfthzed  by  usage.  But  the  great  variety  of  writs  and  bills  led  to  so  much 
intricacy  and  confusion,  that,  as  regards  personal  actions,  the  former  writs, 
bilb,  and  proceedings  were  abolished,  and  the  present  writs  of  summons, 
capias,  and  detainer  were  introduced  by  2  W.  4,  c.  89,  and  which  writs 
WW  do  not,  as  formerly,  sot  out  the  whole  form  and  cause  of  action,  but 
are  only  adopted  as  modes  of  bringing  the  defendant  into  Court,  and  then 
iod  not  before,  the  declaration,  stating  the  full  form  and  cause  of  action, 
ia  ddivered. 

But  although  it  is  no  longer  necessary,  as  formerly,  to  state  the  whole 
ciase  of  action  and  form  of  complaint  in  the  writ,  yet  it  is  still  necessary 
lor  the  practitioner,  before  he  issues  any  process  under  the  Uniformity  of 
ftooew  Act,  2  W.  4,  c.  39,  to  decide  on  the  proper  form  of  action  to 
be  adopted,  and  to  state  it,  though  very  concisely,  in  the  writ,  as  by  re- 
qniring  the  defendant  to  answer,  '^  in  an  action  upon  promises,^^  or  ^^  in 
«  action  of  debt,^^  or  "in  an  action  of  covenant,^^  or  "  in  an  action  of 
trespass  on  the  case,^  &c.,  and  which  form  of  action  must  afterwards  be 
adhered  to  in  the  declaration,  or  the  latter  may  be  set  aside  for  irregulari- 
ty. Hence  it  is  necessary  for  every  practitioner  to  have  a  competent 
bujwiedffe  of  every  form  of  adion,  and  its  application,  before  he  even 
oommenees  the  action.  In  this  chapter  we  will  give  the  forms  of  action 
Ml  consideration. 

In  considering  the  forms  of  action,  it  was  always  important  to  advert  to  9^^!JJ[5 
the  general  principle  that  the  original  writ,  issued  from  the  Chancery,  was  ^ty2m« 
the  foundation  of  the  suit,  and  essential  to  give  *the  Court  of  Common  Law  of  aetion. 
authority  to  entertain  it.    The  writ,  whether  actually  or  presumptively  is-  [  •95  1 
ned,  had  a  double  purpose  and  object.    It*gave  the  Court  in  which  the 
defendant  was  directed  to  appear  cc^izance  of  the  suit,  and  it  enjoined 
w  enforced  his  appearance.    With  these  views,  the  form  and  nature  of 
the  intended  suit,  and  the  ground  of  complaint,  were  formerly /ft%  or 

(a)  BnM^k  413  b;  8  BIa.  Com.  278;  GUb.     foundation  of  a  suit,  see  Stopheo,  2d  ed.  A|h 
Q«.  C.  P.  2;  8teph.  on  PI.  2d  od.  6,  6.    As     pendix.  ii,  n.  (2). 
to  the  ori^  of  the  teoing  of  irriti  ai  thf 
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»  speciftcally  shown  ia  the  writ.  The  original  writ,  from  the  most  ancient 
'''**^  times,  defined  and  determined  concisely  the  form  of  the  action  (ft).  At  a 
very  early  period,  specific  forms  of  actions  were  provided  for  such  injuries 
as  had  then  most  usually  occurred  ;  and  Bracton,  observing  on  the  origi- 
nal writs  on  which  our  actions  were  founded,  declared  them  to  be  fixed 
and  immutable,  unless  by  authority  of  parliament  (c).  These  ancient  forms, 
which  had  from  time  to  time  been  collected  and  preserved  in  Chancery, 
in  a  book  called  The  Register  of  WHtSy  were,  in  the  reign  of  Henry  the 
eighth,  first  printed  and  published  in  the  book  termed  Registrum  Breoi- 

^0^^  At  common  law  also,  though  no  form  could  be  found  in  the  Register, 

gJJ|*y^^  adapted  to  the  nature  of  the  plalntifi'^s  case,  yet  he  was  at  liberty  to  bring 

2.  thatlt   a  special  action  on  his  own  case^  and  writs  were  framed  accordingly,  which 

new  inju-  ^ere  termed  magistralia  (e)  ;  but  as  the  officers  of  the  Court  of  Chancery, 

nw  writo  ^^^^  ^^^7  it  ^^  ^  frame  the  writs  for  the  solicitor,  were  found  reluctaat 

to  be        in  new  cases  to  frame  the  pix)per  remedy,  or  doubted  their  authority  to  do 

*•»•*•     so(/),  the  legislature  thought  fit  to  enforce  the  duty  to  issue  a  proper  -writ ; 

and  it  was  enacted  by  Statute  Westminster  2d  (g*)/*  that  if  it  shall  fortune 

in  Chancery,  that  in  one  case  a  writ  is  found,  ana  in  like  case  Qcansifnili 

casu)  falling  under  like  law,  (t.  e.  principal)  and^-requiring  like  remedy,  ia 

found  none,  the  clerks  of  the  Chancery  shall  agree  in  making  the  writ,  or 

adjourn  the  plaintiffs  until  the  next  Parliament,  and  that  the  cases  be  ^nrrit- 

ten  in  which  they  cannot  agree,  and  that  they  shall  refer  such  cases  C^^, 

(or  complaint)  until  the  next  Parliament ;  and  by  consent  of  men  learned 

in  the  law,  a  writ  shall  be  made,  lest  it  might  happen  after  that  the  Court 

should  long  time  fail  to  minister  justioe  unto  complainant8"(l).    To  this 

[  *98  ]  statute  the  copious  production  of  new  forms  of  writs,  and  ^e  *great   en- 

couragment  and  firequency  of  actions  on  the  case  so  infimtely  various  is  to 

be  atttibuted  (i). 

Tfaeoir-         Kotwithstanding  these  provisions,  it  was  oncd  thought  that  the  cuv 

^"■■'^^'iM  cumstance  of  an  action  being  of  the  first  impression,  and  unprecedented^ 

dj  M^  conj^tituted  a  conclusive  objection  against  it ;  and  it  is  observable,  that 

new         the  Statute  Westminster  2d,  does  not  recognize  or  confer  any  right  to 

*»J*"*     frame  writs  in  cases  entirely  new  (Jc) ;  it  merely  gives  or  enforces  the 

sWe^Mto  P^^^i*  to  frame  new  writs  by  analogy  to  and  upon  the  principle  of  sach  as 

itfiaad. 

nteU             {h)  tt  tohy  ttlflo  Im  obserred  of  tb«  blU  ao-  are  tnui^f  vnrito  in  the  Register  not  aocordattt 

bUity,         tmly  filed  or  exhibited,  or  wesiimed  to  be  to  law,  R.  198,astrespa8ejwr  baron  and  fofla^, 

•0,  instead  of  the  proceeding  by  original,  that  for  assanlting  the  wife,  and  taking  the  ^oods 

it  always  disclosed  and  gave  ftiuy  the  form  and  of  the  hosband ,  2  SaUc.  687. 

toature  of  the  aeiion,  and    in  that  relpeet  (/)  2ReeTes,208;  2Bla.  Com.  60. 

was  parallel  with  the  declaration  npon  the  \g)  18  Edw.  1.  stat.  l»o.  24.    SeeobaerrA. 

original  writ,  and  which  declaration  was  oon-  tions  on  this  statute,  8  Bla.  Com.  123  ,  18S» 

fined  to  the  form  of  action  prescribed  by  the  184;  8  Woodd.  168}  and  Webb's  oase,  8  Got. 

mrit.  46  b  to  49  b;  4  Beeves,  480. 

{t)  8  BUu  Com,  117.  {k)  There  appears  a  mistake  in  the  St&titft» 

(4)  4  Beeves,  426. 482;  8  Bla.  Com.  188;  Book  in  the  translation,  which  is  here  oosr- 

Gilb.  C.  ^.  4;  Fitzherbert's  Natura  previum  rected. 

b  a  comment  upon  these  ancient  ibirms,  which  (i)  4  Beeves,  480;   8    Bla.  Gom^  61;     s^ 

trere  called  breviaformaia.  Woedd.  168. 

ie)  8  Co.  47  b,  48  a;  2  Bla.  Bep.  1118;  8  {k)  Stephen  on  Plead.  2d  edit  7,  8. 
16&    It  has  been  observed,  that  there 


Wo^d, 


(1)  As  to  the  origin  snd  history  of  the  action  on  the  ease,  see  farther,  8  &eiv«s*s  Hiat.  S, 
e9.  98,  248,  244,  891,  897. 
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had  previously  existed,  (i.  e.  in  consimili  casu.)  It  has  hovever,  been 
obserredy  that  it  by  no  means  follows,  that  because  in  cases  unprovided 
for  by  the  Register,  the  statute  directs  aa  action  upon  the  case  to  be  framed, 
Aat  the  action  upon  the  case  or  a  remedy  for  every  new  injury  in  general 
did  not  subsist  at  common  law  (/).  There  is  also  the  authority  of  Lord 
KeuyoD  for  the  doctrine,  that  whenever  the  common  law  recognizes  or 
creates  a  legal  right,  it  will  also  confer  a  remedy  by  action  (jn)  (1)  ;  and 
Lord  Chief  Justice  Pratt,  in  answer  to  the  objection  of  novelty,  said,  th^t 
he  wished  never  to  hear  it  urged  again,  for  torts  are  infinitely  various,  not 
limited  or  confined,  and  there  is  nothing  in  nature  that  may  not  be  an  instru- 
ment of  mischief,  and  the  special  action  on  the  case  was  introduced,  because 
the  law  will  not  suffer  an  injury  without  affording  a  remedy,  and  there  must 
be  new  focts  in  every  special  action  on  the  case  (n).  In  the  case  of  Paa-  . 
Iqr  f'-  Freeman  (o),  Mr.  J.  Ashurst  observed,  that  where  cases  are  new 
in  their  |irtiu:^/e,  it  is  necessary  to  have  recourse  to  legislative  interpo- 
Ation  in  order  to  remedy  the  grievance  ;  but  where  the  case  is  only  new  ia 
the  imUmce,  and  the  only  question  is  upon  the  application  of  a  principle 
loeognised  by  law  to  such  new  cases,  it  will  be  just  as  competent  to  Courts 
of  Justice  to  apply  the  acknowledged  principle  to  any  case  which  may 
arise  two  oenturies  hence  as  it  was  two  centuries  ago.  However,  the 
Bovdtf  of  an  action  may  frequently  be  fairly  urged  as  a  strong  presump- 
tuf€  argnmeat  against  it  (p)  (2). 

When  the  prescribed  form  of  action  is  to  be  found  in  the  Begistert  the  Anoint 
pooeeding  dionld  not  materially  vary  from  it  (9),  unless  in  those  cases  prmrlbad 
whereanother  form  of  action  has  long  been  sanctioned  by  usage  (r);  and  the  ^l^^^f^ 
Courts  will  not  permit  parties,  even  by  agreement,  to  depart  from  the  appro-  jM^t^d 


tare  of  each  particnlar  case,  but  also  in  order  that  causes  may  not  be 
brought  into  Court  confusedly,  and  immethodically,  and  that  the  record  may 
at  QBce  clearly  ascertain  the  matter  in  dispute ;  a  regulation  which,  sioQO 
the  different  legislative  provisions  respecting  costs,  (the  right  to  whick 
viries  in  different  forms  of  action),  has  become  of  still  greater  import 
iB&ee  (I).   Henoe  we  find  that  even  the  ^lightest  alterations  in  the  form  pf 


(I)  Ptr  Wacfcttoae,  J.,  2  Bla.  Rep.  1118; 
Mi^DaibB,  C.  J.p  8  B.  &  B.  62,  68. 

(m)  lEMt,  226. 

(s)  WiUm,  681;  BoL  N.  P.  79. 

(0)  8T.R.  68. 

{p)  Co.  LiL  81  b;  2  T.  R.  678;  1  T.  IL 
617;  Do^  602;  Cn>.  EHi.  770;  1  Bing.  848; 
SImbC  620,  621;  8  Bing.  266. 

(f)  Bm.  AK  Abatameiit,  H.,  tnd  this  be- 
M>«»  nOttl  simul  invenium  eat  it  perfictum» 
■ad«hft  loDg  •doptiggipd  qm  of  a  form  iB 

InHykYor. 


(r)  Id.  ibid,;  4  Co.  01  b;8  WooM.  160^ 
4  Beeret,  482. 

(s)  0  East,  881 ;  15  East,  809;  1  Ld.  Bam^ 
188.  Peaka,128. 

(0  1  Ld.  Raym.  188.  Thus,  in  6  T.  Bl 
129, 180,  Lord  Kenyon,  C.  J.,  said,  "•  It  is 
of  importanoe  that  the  boundarie*  bthomm 
Uu  different  actions  thetUd  be  prearved,  and 
partioularly  in  eases  of  this  kind;  fSM*  if  in 
an  action  of  trespass  the  plaintiff  recover 
less  than  40i.,  he  Is  entioed  to  no  men 
costs  than  damages,  wheteas  a  ^erdiet  with 


0)  Vide  Tatas  v.  Joice,  11  Johm.  140. 

(2)  FanraU  v.  BoMon  &  Wor.  BaU  B.  Co.,  4  Metoai;  66;  Wniiama  v.  Coont^  oSmMUmmt 
IMilmlf,  78;  Hayden  «.  (kbot,  17  Mass.  169, 172. 

(8)  ride  YaiL  «.  Lewis,  4  Johns.  457, 45& 

If  a  party  has  a  remfl^y  •*  oommea  law»  a^d  a  remedy  ii  given  hi  the  affirmative  hw 
vnlhoai  a  Begstivt  ewem  or  implied  of  tha  aotion  at  owuaon  law*  ha  may  atsQ 
of  eithar.    Shuf  v.  llairii, .(»  Mim.  175|  Famssia*  TompaBs  Co. «.  Cannot 
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action  or  of  plea  are  usually  introduced  by  express  enaclment  and  ndt  by 
mere  rule  of  Court,  as  in  3  &  4  W.  4,  c.  42,  s.  14,  which  declares,  that 
an  action  of 'debt  on  simple  contract  shall  be  maintainable  in  any  .Court  of 
Common  Law  against  an  executor  or  administrator. 
Actions  are,  from  their  subjectrmatter  distinguished  into  real,  personal^ 
vnJmai*  ^^^  mixed.     Real  actions  are  for  the  specific  recovery  of  real  property 
mmixid,  only,  and  in  which  the  plaintiff,  then  called  the  demandant,  claims  title 
to  lands,  tenements,  or  hereditaments,  in  fee^simple,  fee-tale  or  term  for 
life,  such  as  writs  of  right,  formedon,  dower,  &c.     Personal  actions  are 
for  the  recovery  of  a  debt  or  damages  for  the  breach  of  a  contract  or  a 
specific  personal  chattel,  or  a  satisfaction  in  damages  for  some  injury  to 
the  person,  personal,  or  real  property.    In  Mixed  actions,  which  partake 
of  the  nature  of  the  other  two,  the  plaintiff  proceeds  for  the  specific    re- 
covery of  some  real  property,  and  also  for  damages  for  an  injury  thereto, 
as  in  the  instance  of  an  action  of  ejectment  or  of  waste  or  quare   impe-- 
dit  (tt).     We  will  confine  our  observations  to  such  personal  and  mixed 
actions  as  most  frequently  occur  in  practice. 
Aedoni         Personal  actions  are  in  form  ex  contractu  or  ex  delicto,  or,  in  other 
aare inform  ^ords,  are  for  breach  of  contract,  or  for  wrongs  unconnected  with  con* 
^or«*"''  tract.     *Those  upon  contracts  are  principally  assumpsit,  debt,  covenant, 
Micto.      and  detinue  (x)  ;  and  those  for  wrongs  are  case,  trover,  replevin,  and  tres* 
[  *88  ]  pass  vi  et  armis.    We  will  take  a  concise  view  of  the  nature  and  partic* 
ular  applicability  of  each  of  these  respective  remedies,  and  of  the  action 
of  ejectment,  and  that  of  trespass  for  mesne  profit ;  in  effect  a  branch 
of  trespass  quare  clausum  fregit. 

In  arranging  the  law  upon  the/brm^  of  action,  and  their  applicability, 
care  must  be  observed  only  to  notice  such  decisions  as  elucidate  the  rales 
JJVjJjS  or  create  exceptions  or  distinctions  upon  this  particular  subject,  and  to 
ering  and  avoid  crowding  the  context  with  an  accumulation  of  instances.  Thns, 
unoging  after  stating  that  assumpsit  is  the  proper  form  of  action  on  all  simple  con- 

tlMBIlb- 
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nominal  damages  only,  in  an  action  on  the 
ease,  carries  fiiU  costs.'*  And  in  1  Hen. 
Bla.  248,  Mr.  J.  Wilson  sud,  «« It  is  highly 
necessary  that  the  fortiu  rf  acHotu  BhouM  6< 
k$pt  digtinct.'*  And  in  1  B.  &  B.  476,  Eyre, 
G.  J.,  observed,  tliat  *'  ondonbtedly  we  ought 
to  9nd€avor  to  preurve  the  dutinction  of  ac- 
tiom;  and  if  it  appear  upon  the  pleadings  that 
actions  of  a  diffiuent natore  harebeen mixed, 
that  is  a  snfficient  ground  for  arresting  the 
judgment."  And  in  1  Stra.  685,  the  Chief 
Jostice  obeerred,  **  We  most  keep  up  the 
boundarie$  of  actions,  otherwise  we  shall  in- 
troduce the  utmost  confiision."  So  in  6  B. 
&  A.  654;  1  D.  &  R.  286,  S.  C.  Abbott,  C. 
J,,  observes,  **  The  law  has  proTided  certain 
apecific  forms  of  action  fbr  particular  cases, 
and  it  19  tf  importance  that  they  should  bepre-- 
eerved.**  See  also  11  Mod.  180;  2  Burr. 
1114;  2  Saund.  47  b;  2  Inst.  484;  Fitig. 
85;  and  see.  the  obserrations  of  Park,  J.,  in 


Deane  v.  Clayton,  1  J.  B.  Moore,  Bep.  228. 

(u)  Bract  101  b;  8  Bla.  Com.  117;  Sto. 
phen  on  PI.  2d  ed.  8.  As  to  the  various  real 
actions,  see  Go.  Lit  289,  n.  1 ;  1  Bla.  Coib« 
ch.  10;  Bao.  Ab.  Actions  in  General.  A« 
Now  in  general  abolished  by  8  &  4  W.  4»  e. 

27,  8.  86.  Mr.  Serjeant  Stephen  cousideni 
that  ejectment  should  be  ranked  as  a  peraotuil 
rather  than  a  mixed  action,  Stephen,  2d  edit*. 

28,  Appendix,  viii.  56,  n.  (y).  But  the  stat* 
utes  relative  to  writs  of  error,  and  the  Uni. 
formity  of  Process  Act,  2  W.  4,  c.  89,  seem  to 
import  that  ejectment  is  not  a  personal  t>ut  a 
mised  action. 

(x)  Detinue  may  in  some  respects  be  oon* 
sidered  an  action  ex  delicto.  As,  however,  ft 
may  be  joined  wit^i|bt,  I  have  classed  %!t 
with  actions  ex  con/^^Hi  see  post.  Hie  «e^ 
tions  of  account  a^^^Bulty,  though  &oido-> 
times  adopted,  do  9^^Kn  occur  in  praotloe^ 
and  therefore  I  hav4^^Bobserved  upon  then^. 


10  Johns.  890;  Goxe  v.  Bobbins,  4  Halst  884;  Golden  v.  JBIdred, 
Biv.  Go.  v.  Woodman,  2  Greenl.  404;  Fryeburg  Ganal  v,  Frye, 
Nichols,  8  Day,  16;  Booker  e.  M'Robert,  1   Gall.  248;  Mayor, 
6  Har.  &  Johns.  888;  Miles  v,  0*Hara,  1  Serg.  &  R.  82;  Boas  v. 
where  the  remedy  in  the  case  is  given  by  statute,  and  does  n( 
laration  must  be  spedal  in  the  statnte.    Smith  v.  Woodman,  8  F| 


Fohns.  220;  BearoaiiftT> 

!enl.   888;  Edwarda  ^ 

>f  Baltimore  o.  Howarci. " 

ber,  6  Serg.  &  R.20.     B«&% 

ist  at  common  law.  the 

N.  H.  620. 
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tracfc,  and  consequently  on  a  bill  of  exchange  or  promissory  note,  it  ^^ 
irould  be  improper  to  introduce  numerous  decisions  on  the  requisites  of  "***" 
bills  of  exchange  or  promissory  notes,  which  would  throw  no  light  on  the 
appUccUion  of  the  form  of  action^  but  extend  the  inquiry  to  the  whole 
law  respecting  bills  of  exchange.  So  after  stating  that  covenant  is  the 
proper  remedy  on  a  lease,  cases  respecting  the  construction  of  particular 
coTenants  ought  not  to  be  introduced.  It  will  be  found,  that  notwith^ 
standing  the  Tory  extensive  alterations  of  late  introduced  respecting  writs 
or  process  to  bring  a  defendant  into  Court,  in  personal  actions,  by  the 
Uniformity  of  Process  Act,  2  W.  4,  c.  39,  and  generally  throughout 
the  practical  mode  of  conducting  an  action  by  numerous  modem  rules, 
and  in  the  pleading's  in  an  action  by  Reg.  Gen.  Hilary  Term,  4  W.  4, 
yet  there  have  been  very  few  alterations  respecting  the  forms  of  actions^ 
and  which  will  principally  be  found  in  3  &  4  W.  4,  c.  42,  such  as  the 
enactments  authorizing  actions  of  debt  on  simple  contract  against  exec- 
ntors  or  administrators,  and  allowing  actions  for  torts  to  personal  or  real 
property  to  be  sustained  by  and  against  executors. 


I.    ASSUMPSIT. 

This  action  is  so  called  from  the  word  Assumpsit^  which  when  the .      t. 
pleadings  were  in  Latin,  was  always  inserted  in  the  declaration,  as  de-  -a"""""** 
•criptiTe  of  the  defendant's  undertaJdng  (if).    It  may  be  defined  to  be  an 
action  for  the  recovery  of  damages  for  the  non-performance  of  a  parol  or 
wmpU  contract,  or,  in  other  words,  a  contract  not  under  seal  *nor  of  re-  [  *  ®®  3 
eord  (z)^  circumstances  which  distinguish  this  remedy  from  others ;  for 
tiie  action  of  debt  is,  in  legal  consideration,  for  the  recovery  of  a  debt  eo 
womxney  and  in  numeroj  and  is  most  frequently  brought  upon  a  deed  (a) ; 
and  the  action  of  covenant^  although  in  form  for  the  recovery  of  dama^ 
geSf  can  only  be  supported  upon  a  contract  under  seal.    Assumpsit,  how- 
ever, is  not  sustainable,  unless  there  have  been  an  express  contracty  or 
miless  the  law  will  imply  a  contract  (1^.    Though  founded  upon  contract^ 
this  action,  as  distinguishable  from  the  orevia  formata,  and  falling  within 
tiie  provision  of  the  Statute  of  Westminstf^  may  be  termed  an  action 
on  the  case  (6). 


(f)  Tlie  iford  ^* undertook^'*  was  alvwys         {z)  SDtraots  are,  1.  of  Record;   2  by 
proper  to  be  inserted  in  the  decla-      SpeciaUw;  or  8  by  Parol.    The  term  Parol^ 


thoDjgh  the  promise  be  founded  on  a  or  <tin|?/e  contract,  signifies  every  contract  hot 

bplliafaility^and  thooghineTidenoeitwonld  under  seal  or  of  record,  whether  verbal  or 

be  jm^ed.  Baa  Ab.  Assumpsit,  F.    But  it  is  written.  7  T.  B.  851. 

to  aTer  that  the  del^dant  promised.         (a)  1  Hen.  Bla.  651 »  554,  656  ^  Bal.  N.  P. 


Aad  the  forma  of  declaration  prescribed  by     167. 

Trin.  Term.  1  W.  4,  adopt  only  the         (6)  Bao.  Ab.  Assumpsit;  Qilb.  0.  P.  6;  2 


vsvl  **promiM€y'*  and  are  in  other  respects     Bla.  Rep.  850. 
eooeisethaa  heretofore. 


(1)  m»  Tnamtain  assampsH  there  must  be  a  privity  between  the  parties,  but  it  may  be  a  priv^* 
1^  m  fact  or  in  law.  Between  each  portr  to  a  biU  or  n^otiable  note,  and  every  other  party* 
' — is  a  ■nffiaisnt  privity  in  law  to  tostaia  tha  MtUm.    fiaier  «.  Carpenter,  2  BfoLean,  287. 
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It  is  now,  however,  called  aa  action  of  assumpsit,  and  when  the  term 
^'  ^^  case  "  is  adopted  in  the  statute,  or  otherwise,  an  action  for  a  tort  a&d 
in  form  ex  delicto,  is  usually  intended,  and  not  an  action  in  form  ez  am* 
tractu{c^. 

A  minute  inquiry  into  the  history  of  this  action  would  at  this  time  be 
matter  of  curiosity  rather  than  of  practical  utility.  The  origin  and  pro« 
gress  of  it  may  be  collected  from  the  reports  and  works  referred  to  in  the 
note  {d) ;  and  from  which  it  appears,  that  till  Slade's  case  (e),  a  notion  pre* 
vailed,  that  on  a  simple  contract  for  a  sum  certain,  or  for  any  money  de* 
mand,  the  action  must  be  in  debt ;  but  it  was  holden  in  that  case,  that  the 
plaintiff  had  his  election  either  to  bring  assumpsit  or  debt.  From  the  peu^ 
ning  of  the  statute  3  Jas.  1  (/  )  it  is  probable  the  action  of  assumpsit  was 
not  then  much  in  use ;  but  afterwards  it  became  very  general  (^ ),  audit  ii 
now  more  frequentiy  adopted  for  the  recovery  of  money  due  on  a  simple  coih 
tract,  than  the  action  of  debt.  From  these  cases  it  also  appears  (A),  that 
though,  before  Slade's  case  an  action  on  the  case  might  be  supported,  as  well 
for  the  non-feasance  of  a  contract,  as  for  misfeasance  or  malfeasance  in  the 
performance  of  it,  yet  from  the  form  of  the  writ  in  Fitzherbert  (t),  it  may 
be  collected  that  the  remedy  was  not  similar  to  our  present  action  of  as* 
sumpsit,  but  rather  resembled  the  present  form  of  a  declaration  in  case 
for  a  tort  (Jc). 

The  breach  of  all  parol  or  simple  contracts,  whether  verbal  or  written, 
or  express  or  implied  (/),  or  for  the  payment  of  money,  or  for  the  per* 
[  *100  ]  formance  or  omission  of  any  other  act,  is  remediable  by  action  of  as* 
sumpsit  (1).  Thus  it  lies  to  recover  money  lent  by  the  plaintiff  to  the  *de- 
fendant,  or  paid  by  the  plaintiff  on  the  account  of  the  defendant  at  hit 
request,  or  had  and  received  by  the  defendant  to  the  use  of  the  plaintiff. 
In  some  cases,  though  money  may  have  been  received  by  the  defendant 
tortiously,  or  by  dui*ess  of  the  person  or  goods,  it  may  be  recovered  in 
this  form  of  action  (2),  the  law  implying  a  contract  in  &vor  of  the  party 

(c)   7  T.  B.  86.    The  declaration  in  as-  (/)  8  James  l,o.  8. 

sumpsit  describes  the  plea  to  be  '*  trespass  on  {g)  Per  Bailer,  J.,  Don^I*  6. 

the  case  upon  promises.**  (A)  Bro.  Ab.  Actions  sur  le  Case,  pi.  7»  SSi 

id)  Rudder  v.  Price.  1  Hen.  Bla.  660  to  72;  Fits.  N.  B.  94.  A.  146,  G.;  Bae.  Ab.  As- 

665;  Doug.  6,7;  Slade's  case,  4  Co.  91  to  sumpsit,  C. 

96;  8  Woodd.  168,  169,  n  (c);  Beeyes,  Tols.  (i)  N.  B.  94,  A.;  8  Woodd.  166;  2  Bb. 

ill.  and  iv.;  1  Yin.  Ab.  276;  Bro.  Ab.  Action  Bep.  860. 

sur  le  case,  pi.  7,  69,  72;  Fits.  N.  a  94,  A.  ijc)  1  Hen.  Bla.  660^  661. 

n.  (a),  146,  6.;  1  New  Bep.  296;  2  Bla.  Bep.  (i)  4  M.  &  SeL  276(  8  M.  &  S«L  191;  1 

860.  T^unt  112. 

(e)  4  Co.  91  to  96, 44  Elis. 


(1)  The  action  of  assumpsit  is  founded  on  a  promise  express  or  implied.    Metcalf  e. 
son,  2  McLean,  864. 

(2)  So,  an  action  for  money  had  and  recdTcd  lies  against  a  oonector,  fbr  monegf  unlawftdly 
demanded,  and  paid  by  the  plaintiflf  to  obtain  a  clearance  for  his  Tcssel,  which  was  refiiaed  vn« 
til  the  money  was  paid.  Bipley  v.  Gelston,  9  Johns.  201.  So,  it  lies  agunst  a  clerk  of  the  Dis- 
trict Court  to  recover  money  exacted  eolort  officii  from  the  plaintiff,  as  a  oonditioa  of  the  li^ 
deliYery  of  property  which  had  been  liberated  from  seisure*  Clintoe  «.  Strong,  9  Johns.  8T0t 
So,  it  has  been  held  to  lie  against  a  deputy  postmaster,  to  reooTer  the  excess  of  postage  on  • 
letter,  beyond  what  was  aUowed  by  law.  Williams  v.  Dodd,  Superior  Court  of  Connectieiit, 
cited  2  Day's  Esp.  164,  n.  1.  Against  a  magistrate  to  recoTer  fees  iUegaUy  taken,  ^rior  «. 
Craig,  6  Serg.  &  Rawle,  48.  But  in  the  case  of  a  Toluntary  payment  of  money  which  the  par^ 
ty  could  not  have  been  compelled  to  pay,  no  action  wiU  lie  to  reooTer  it  bade.  Hall  t».  Sohnltit 
4  Johns.  240,  and  n.  a.  2d  ed.  Ibid.  1  Bsp.  Dig.  119.  And  to  teoaver  nonegp  obtaineii  thsondk 
fraud  and  misrepTssttitalion.    Dana  «.  KenUs,  17  Fkk.  646. 
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entitled  (m)  (1)  as  against  a  person  ^o  has  usurped  an  office,  and  re* 
oeired  the  mown  and  accustomed  fees  of  office,  (2)  but  mere  gratuitous 
donations  cannot  be  recovered  in  assumpsit  (n).  So  assumpsit  lies  for 
fhe  yalae  of  goods  which  the  defendant  by  fraud  induced  the  plaintiff  to 
sell  to  an  insolvent  person,  and  afterwards  Obtained  for  his  own  benefit  (o). 
And  where  the  goods  of  a  trader,  after  his  act  of  bankruptcy,  are  taken  in 
execution,  or  otherwise  tortiously  disposed  of  without  the  concurrence  of 
the  issignees,  they  may  waive*  the  tort,  and  declare  in  assumpsit  for 
nonej  had  and  received,  if  the  goods  have  been  sold  (A),  but  they  must 
adopt  the  latter  form  of  action  if  they  have  affirmed  and  recognized  the 
▼nmgfal  sale  and  waived  the  original  tort  (9).  Assumpsit  also  ties  to  re- 
•eorer  money  paid  or  goods  delivered  by  a  bankrupt  by  the  way  of  fraudu- 
lent preference  (r) ;  and  there  are  many  other  instances  in  which  a  party 
mj  waive  the  tort,  and  sue  for  money  had  and  received  {s)  (8).  But  in 
th^  cases  it  is  sometimes  most  advisable  to  declare  in  case  or  trover,  in 
order  to  avoid  a  set-off,  or  the  effect  of  the  law  of  mutual  credit  (4)^  in  the 
ease  of  bankruptcy  (f).  So  a  master  may  sue  a  person  who  has  enticed 
away  or  harbored  his  apprentice  in  assumpsit,  for  the  work  and  labor  of  such 
apprentice  (u)  (5)  ;  and  it  lies  to  recover  back  rents  tortiously  received 
(z).  In  some  cases  also  where  money  has  been  extorted  by  duress  of  goods, 
it  may  be  recovered  back  in  assumpsit  (^V  But  the  proprietor  of  cattle 
wrongfhily  distrained  damage  feasafU^  wno  has  paid  money  for  the  pur- 
pose of  having  them  re-delivered  to  him  cannot  recover  back  that  money 
in  this  action,  because  such  mode  of  proceeding  would  impose  great  diffi- 
edties  on  the  defendant,  by  not  apprizing  him  of  what  he  was  to  defend ; 
and  the  law  has  provided  specific  remedies  for  trying  the  legality  of  a  dis- 


I. 


(■)  8  Wins.  S04 ;  2  T.  B.  144;  Gowp.  419; 
BiLN.  P.  181;  6MooTe,  535;  1  B.  &  C.  418; 
SB.  ft  B.  668;  S.  C;  2Bttr.  &  Cm.  129,4D. 
kBk283  8  C 

(r)  6T.*R.'681;  STikimt  264;  1  Gftmp. 
12i 

(•)  STannt  274;  5  Moore,  98;  1  B.  &  C. 
fi8;2I>.&&.568;8.  C. 

if)  9upra^  note  (»). 

(9)  7  B.  &  G.  810;  1  H.  &  E.  2  S.  C. 

(r)  S«B  4T.  B.  211;  2D.  &  B.  668;  1  B. 
ft  CL  418  8l  C 

(1)  4 Bar.  &'Crew.  211,  6  D.  &  R.  266,  & 
CL;PEttt  V.  ITisard,  6  &  &  Adol.  808. 

(0  4  T.  B  211;  fee  10  Eart,  878,  418( 


16  East,  180.  Where  the  ground  of  action  is 
assnmpait,  declaring  in  tort  will  not  render  ft 
person  liable  who  would  not  have  been  so  on 
his  promise,  2  Marsh.  486;  8  B.  &  B.  62;  1 
B.  &  C.  94;  2  D.  &  B.  198,  S.  C;  nor  will  it 
in  general  avoid  the  oonseqaeoces  of  nonjoinder 
of  a  party,  anU^  86,  87. 

(u)  8  M.  &.  Sel.  191;  1  Taunt  112,  When 
not,  4  Taunt.  876. 

(s)  6  T.  B.  683;  Bui.  N.  P.  188;  Cowp. 
414. 

(y)  Pratt «.  Visard,  6  Bar.  &  Adol.  808;  2 
Stra.  916;  4  T.  R.  486;  Bui.  N.  P.  182;  6 
Bing.  87;  7  B.  &  C.  78;  9D.  &R.  889,  S.  C; 
1  Wightw.  22. 


<1)  Vide  DoBfeOttd  «.  Carpenter,  8  Johns.  188;  Stnrtevant  v.  Waterbury,  2  Hall's  N.  Y.  468. 

00  Where*  maRted  man  represents  himself  to  be  a  widower,  and  thus  induces  a  woman  to 
umj  him,  while  hii  first  wife  is  alive,  such  woman  may  reoover  of  him  fi>r  her  servioes,  during 
•Mhtiaeas  ske  mej  live  with  him,  in  assumpsit.    Higgins  v.  Brown,  9  Missouri,  497. 

(t)  8eB  port,  107  note,  and  oases  oited  to  this  point,  of  waiver  of  tort 

(4)  Tide  BUkm  v.  Hyde,  1  Yes.  829,  S.  C.  1  Atk.  126;  Hussey  v.  Fidell,  12  Mod.  824,  S.  G. 
U^  96;  Phimps  «.  Thompson,  3  Lev.  191.    Authorities  limiting  the  right  of  set-off  to  oases  of 
antMidaUi,  and  eoudnding  the  right  to  set  off  torts,  and  damages  upon  a  special  agreement 
KDnaid  «.  NmIsob,  2  Gowen.  189. 

(6)  If  a  slsve  deserts  his  master  and  goes  into  the  servioe  of  another,  the  master  can  recover 
itswiees  perfimaed  l^  the  slave  before  he  gives  notice  of  his  claim.  Trongott  v.  Byres,  6 
dmm,  480.  Case  of  James  Ls  Boy,  6  Johns,  274.  But  this  principle  is  not  to  be  ^plied  to  a 
MiirtHie  the  mastsr  never  had  possession  of  the  slave,  and  was  chargeable  with  oanoealing 
Mbelsiiii  frsM  the  fliftndaTit.  while  the  slave  was  perfenniAg  tl^  services.  Demyer  v.  Soumt, 
fWM4S6. 
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I.       tress  (1),  viz.  replevin,  trespasSjOr  trover  (ar).    Again,  this  action  lies  to 
ABontna.  recover  interest  (2) ;  money  due  on  an  •account  stated  (3)  ;  or  for  services 
and  works  of  different  descriptions,  and  for  poundage  due  to  the  sheriff 
(a)  ;  or  for  the  sale,  use,  or  hire  of  goods  or  of  land,  or  other  personal  or 
real  property ;  and  upon  billi^of  exchange,  whether  foreign  or  inland; 
checks  on  bankers ;  promissory  notes ;  policies  of  insurance  on  ships,  or 
on  lives,  or  against  fire ;  or  on  charter-parties,  when  not  under  seal ;  and 
upon  the  implied  contract  to  contribute  tcrwards  the  general  average  (6). 
Assumpsit  is  also  sustainable  specially  upon  wagers  (4)  and  feigned 
issues ;  and  upon  awards,  where  the  submission  was  not  by  deed  (5) ; 
also,  to  rtcover  money  due  on  an  award  made  by  virtue  of  an  order  of  Nisi 
Prius  (c)  ;  on  by-laws  (d)  ;  of  an  Irish  (c),  or  foreign  judgment  (/)  (6)  or  • 
for  legacies  charged  on  land  (g*)  (7),  though  the  debt  is  more  usual  in  the 
last  three  instances  (8) .     But  neither  assumpsit  nor  any  other  form  of  ac- 
tion at  law,  is  sustainable  for  a  pecuniary  legacy  payable  out  of  the 

it)  Obwp.   414;   6  T.   B.  298;  15  East.  (e)  4  B.  &  C.  411;  6  D.  &  IL  471,  S.  C:; 

809.  see  5  East,  474. 

{a)  Cro.Elii.  654.  (/)   Dougl.  1;  4T.  R.  498;  8 East,  221; 

(6)  8  Campb.   480;  1  East,  220;  4  Taunt.      11  East,  124;  8  Taunt  85. 

128.  ig)  2Salk.  415;  6  Mod.  27;  Lord.  Baym. 

{c)  5  East,  189.  987;  4  M.  &  Sel.  114. 

(d)  1  B.  &  P.  98. 


(1)  By  recoTcring  a  judgment  in  trespass  for  carrying  away  the  plaintiff's  goods,  his  pro- 
perty in  the  goods  is  divested;  and  such  judgment  is  bar  to  an  action  of  indebitatus  assumpsit 
against  any  one  for  the  proceeds  of  the  sale  of  the  goods  which  were  the  subject  of  the  trespass. 
Floyd  V.  Brown,  1  Rawle,  121. 

The  owner  of  property  in  possession  of  a  tenant  of  demised  premises,  may  buy  it  on  a  sale  of 
the  same  as  a  distress  for  rent,  and  bring  his  action  for  money  paid  against  the  tenant.  Welis  v. 
Potter,  7  Wend.  119. 

(2)  Vide  Tucker  v.  Randall,  2  Mass.  284;  Greenleafv.  Kellogg,  2  Mass.  268.  But  after 
acceptance  of  the  principal,  an  action  will  not  Uefor  the  interest.  Tillotson  o.  Preston,  8  Johns. 
229;  Johnston  v.  Brannan,  5  Johns.  268. 

(8)  But  not  on  a  ronning  account    Scott  v,  M'Intosh,  2  Gamp.  238. 

(4)  Philips  V,  Itcs,  1  Rawle,  86. 

(5)  Mitchell  v.  Bnsh.  7  Cow.  185;  Bates  v,  Curtis,  21  Pick.  247;  TulUs  v.  SewaU,  8  Ham. 
510.  And  a  revocation  of  a  submission  to  abitration  not  under  seal,  before  an  award,  for  which 
assumpsit  will  lie.  Brown  v.  Tanner,  M'Clell.  k  Young,  464.  An  award  may  be  given  in 
evidence  under  the  money  counts.    Brady  v.  Mayor,  &c.  of  Brooklyn,  1  Barbour,  584. 

(6)  See  in  reference  to  judgments  of  other  States.  Lambkin  v.  Nance,  2  Brevard,  99 ;  Shum- 
way  V.  Stillman,  6  Wendell,  447;  M*Kim  v.  Odom,  12  Maine,  94,  110;  India  Rubber  Co.  v. 
Hoit,  14  Vermont,  92.  So  an  action  of  assumpsit  may  be  sustained  in  Massachusetts  opon  on 
instrument  made  in  another  state,  and  which  by  the  law  of  that  state  is  a  specialty,  if  by  thA 
law  of  Massachusetts  it  is  a  simple  contract.    M'Clees  v.  Burt,  5Metcalf,  198. 

(7)  Vide  Beecker  v,  Beecker,  7  Johns.  99,  which  was  an  action  of  astumpnt  against  a  doTises 
of  land  charged  with  a  legacy;  the  devisee  having  entered  on  the  land,  and  the  execatora  as- 
sented to  the  legacy,  it  was  held  that  he  was  liable  on  his  express  promise  to  pay  the  legatee; 
the  court  avoided  giving  an  opionion,  whether  he  would  have  been  liable  on  an  implied  promisa. 
There  are  circumstances,  however,  which  may  amount  to  an  express  promise;  as  where  an  anna- 
ity  is  charged  by  the  will  of  the  devisor  upon  the  land  devised,  if  the  devisee  has  entered  and 
actually  paid  part  of  the  annuity,  the  legatee  may  maintain  assitmpHt  for  the  residue.     Yaa 
Orden  v.  Van  Orden,  10  Johns.  80;  See  Deeks  v.  Strutt,  5  Term  690,  contra,  and  the  observa- 
tions of  the  court  upon  that  case  in  10  Johns.  81.    That  tiie  action  cannot  be  maintained  witboat 
an  expreu  promise,  see  Brown  v.  Purer,  4  8erg.  &  Rawle,  218.    The  proper  mode  of  proceed- 
ing in  such  a  case  in  Pennsylvania  is,  to  bring  the  action  against  the  executor  and  ierrt-itnanUt 
and  to  enter  the  judgment  so  as  to  charge  the  land,  and  not  the  pertont  of  the  deftoidanta. 
Brown  v.  Purer,  Oauze  ,v.  Wiley,  4  Serg.  &  Rawle,  604.    And  in  sach  action  it  is  ^improper 
to  join ,  as  a  defendant,  the  executor  of  the  devisee.    Moore  v.  Rees,  12  Serg.  &  Rawle,  486. 

(8)  Vide  Hubbell  v.  Coudre^,  5  Johns.  182,  and  n.  a.  ibid.  But  debt  will  not  lie  against  an 
administrator  in  Penntylvanta  on  a  judgment  obtained  in  a  foreign  oonrt  against  a  Ibrdga 
•dfflinittrator  of  tha  same  intestate.    Brodie  v.  Bickl^,  2  Bawle,  481. 


•    « 


I.  ASSUMPSIT.  101a 

geoeral  assets  of  the  testator  (A)(1)  ;  or  for  a  distribative  share  of  an ^ 

iatestate's  property,  to  which  the  plaintiff  is  entitled  (t),  although  the 
pensooal  representative  has  promised  payment ;  unless  there  be  evidence 
showing  that  he  holds  the  money,  not  as  executor  or  administrator,  but 
in  ids  individual  character  upon  a  new  contract  for  a  loan  of  it  to  him  (A?). 
It  may  also  be  supported  for  money  due  for  tithes,  where  there  has  been 
an  agreement  for  a  composition  (Z)  :  but  unless  there  have  been  such  a 
composition,  the  only  remedy  is  fti  a  Court  of  Equity  or  in  the  Bcclesias-. •-/-..'".  • '  *' 
tieal  Courts ;  or  in  debt  upon  the  statute  (w),  to  recover  the  treble  value V/-  '•  * 
of  die  tithe  omitted  to  be  set  out,  and  which  act  extends  only  to,  •predial ' 
tithes  that  are  capable  of  being  set  out  in  kind  (n).    This  fGF(]a.4f-Xction 
is  also  maintainable  for  money  dae  for  lolls  (2),  or  to  regolYer  t^er  value  of 
goods  which  should  have  been  rendered  in  specie  fo^.t9ll ;  but  in  such 
case  the  declaration  must  state  that  the  goodsMW&|*e:of/some  certain  value 
(o).    Assumpsit  also  lies  for  money  due  for  povt  duties,  and  for  staUa^e^ 
▼here  there  is  a  legal  liability  to  pay,  although  "there  has  not  been  any  ex- 
press contract  i^p)^  and  this  although  trespass  might  be  sustainable,  because 
the  owner  may  waive  the  tort  (/?).     So  it  lies  for  contributions  to  party- 
walls  (9)(3}  ;  or  canal  calls  (r) ;  or  on  promises  to  pay.money  in  considerar 
tion  of  forbearance  to  sue  the  defendant,  or  a  third  person  (4) ;  or  in  con- 
aderation  of  services  or  work  done  ;  or  goods  sold  to  the  defendant,  or 
a  third  person  at  the  defendant's  'request ;  and  upon  contracts  to  guaran-  [  'lOS  ] 
tee(«) ;  indemnify  (0  ;  to  serve  and  employ  (w),  or  perform  works  (.t;)(5) ; 
and  against  attorneys  and  solicitors  (6),  wharfingers  (^),  surgeons  (z), 
ian-koepers  (a),  carriers  and  other  bailees,  for  neglect  or  other  breach  of 

(i)  5T.  R.  690;  7  B.  &  G.  644;  1  M.  &  R.  (a)  14  Geo.  8,  o.  78;  5  T.  R.  130;  8  IT.  R. 

4»^aa  214;  1  B.  &  P.  808. 

(t)  7  B.  &  C.  542,  1  M.  &  R.  420,  S.  C.  (r)  7  T.  R.  86. 

(fr)  1  M.  &  P.  209.  (0  1  Saand.  211  a  ;  6  East,  10. 

(/)  PoU^  Tol.  ii.;  Bao.  Ab.  Tithe,  Y.  D.  d.;  (0  8  WiU.  862;  8  Eaat,  169;  2  T.  R.  105; 

Ivl  N.  P.  488  to  491.  2  B.  &  P.  98,  268. 

(n)  2  &  8  Edw.  6,  a  18.  (u)  2  East,  144;  4  Esp.  Rep.  7T;  Cowp. 

(ff)  Bui.  N.  P.  188;  Eagle  on  Tithes,  150.  437. 

(•)  4  B.  &  A.  268;  6  B.  &  C.  885;  9  D.  &  (x)  5T.  R.  148. 

B.  4B2, 8.  C.  (y)  7  T.  R,  171 ;  jMt,  ▼ol.  ii. 

{p)  Hm  Mayor  of  Newport  v.  Saonden,  8  (z)  1  Saond.  812,  n.  2;  Wils.  859. 

Bff.  k  AdoL  411.  (a)  8  Go.  82;  5  T.  R.  278. 


(1)  AtnmptU  liee  against  an  exeontor  fbr  a  pecaniary  legaoy  on  his  express  promise  in  oon- 
tUoitioQ  of  assets.  Atkins  and  nx.  v.  Hil(,  and  Hawkes  and  nx.  o.  Saunders,  Cowp.  284. 
299;  Beeaker  9.  Beeeker,  7  Johns.  103, 104;  Opinion  of  Kcnt,  C.  J.  Clark  9.  Herring,  6  Bino. 
S3;  Tan  Orden  9.  Orden,  10  Johns.  81.  And  in  the  States  of  N.  Tork  and  Penn.,  actions  at 
Isvsguisc  exeeatoTV  fbr  legacies,  are  given  by  statnte.  Laws  N.  Y.  sess.  86,  0.  76.  s.  19;  1 
It.  L  314;  2  EUw.  Stat  114.  s.  9.  Dewitt  and  wife  9.  Schoonmaker,  2  Johns.  243;  Wilson  9. 
W3Mn,3  Blnn.  559.  Assumpsit  lies  for  a  pecuniary  legacy  in  Pennsylrania,  without  any  ex- 
pros  mnuse.  CAark  9.  Herring,  5  Binn.  98.  In  Ma«iaohttsetts,  Farwell  9.  Jacobs,  4  Mass. 
035w  laCoiuieotieat,  Warren  9.  Rogers,  2  Root,  166;  Ruaff  9.  Hanford,  6  Conn.  176.  In  New 
J«97,  Coveil  9.  Oxford,  1  Halst.  480;  Woodruff  9.  Woodruff,  2  Penn.  552. 

la  North  Oaroltna,  on  an  express  promise,  M'Neil  9.  Quince,  2  Hayw.  158.  In  New  Tork, 
■e  Kelsay,  Deyo,  8  Cow.  188;  Tole  9.  Hardy,  6  Cow.  833. 

(2)  BMreamp  River  Co.  9.  Woodman,  2  Greenl.  404;  Proprietors  9.  Ti^lor,  6  N.  Hamp, 
499;  Obesley  9.  Smith,  1  N.  Hamp.  20;  Proprietors  of  Quincy  Canal  9.  ifewooi^b,  7  Metoalf, 
SB.   But  see  Centre  Tump.  Co.  9.  Smith,  12  Vermont,  212. 

())  Ingleas  v.  Bringhurst,  1  Ball.  841;  See  Hart  9.  Ruoher,  5  Serg.  k  Rawle,  1. 
(4)  An  action  of  assumpsit  lies  to  reoover  counsel  fees.    Wilson  9.  Burr,  25  Wendell,  886. 
(6)  SidweU  9.  Evans,  1  Penn.  888;  Canfield  9.  Merrick,  11  Conn.  425. 
(9)  Stimpson  v.  Sprague,  6  Oreenl.  471;  Church  9.  Mumfor4»  11  Jol^i^;  479;  Ellis  v*  Hen- 
7.6  J.  J.  Hanh.  248;  Vamum  9.  Mardn,  15  Pick.  440. 

Vou  I,  19 
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Ae&oQipsit  is  also  the  proper  remedy  for  a  breach  of  a  promise  to  marry ; 
and  against  a  vendor  for  not  delivering  goods  boaght  (1)  ;  or  against  the 
vendee  for  not  accepting  goods  sold ;  or  for  not  delivering  a  bill  of  exchange 
in  payment  for  the  same  (6)  ;  or  upon  an  express  warranty  of  the  goodness 
or  quality  of  any  personal  chattel,  either  on  the  sale  or  exchange  thereof 
or  upon  an  express  or  implied  warranty  as  to  the  property  therein  (c)(2) 
and  by  and  against  vendors  and  purchasers  for  not  completing  a  contractor 
'  •,•'•/:'  ¥^Ie,  and  for  not  rendering  a  just  account  of  moneys  or  goods  (d).   So  where 
*'  *.*.t^bre  has  been  an  express  agreement  not  under  seal  between  landlord  and 
fea^nt*' jbc^here  the  law  implies  a  contract  on  the  part  of  the  latter  to  man- 
age tHei'laWiifiu  ^  husbandlike  manner ;  this  action  may  be  sustained  for 
the  breach*  QC**sajilr  cpntract  (^).     But  where  the  tenant  has  been  guilty  of 
voluntary  wastes«i(;%^tt6(\al  to  declare  in  case,  unless  there  bo  also  a  mo- 
ney demand,  whiolf  ilHghir*be«included  in  a  declaration  in  assumpsit  (/). 
And  by  the  statute  Cg^d^yythe  executor  of  a  tenant  for  life  may,  in  as- 
sumpsit, recover  a  proportion  of  rent  up  to  the  day  of  his  testator's  death, 
where  the  tenancy  determined  on  such  death  ;  though  when  the  tenant 
held  under  a  lease  granted  in  pursuance  of  a  leasing  power,  the  remainder- 
man must  sue  for  the  whole  rent  on  such  lease  (A).    The  difficulty  of  in- 
vestigating a  disputed  account  before  a  jury  seems  also  to  constitute  no  le- 
gal objection  to  this  action  (t). 
WlM  ik»       The  action  of  assumpsit  is  in  general  the  only  remedy  against  an  execn- 
J*^^     tor  or  administrator,  for  the  breach  by  the  testator  of  a  contract  not  under 
seal,  which  was  made  with  him  (k)  ;  for  (unless  in  the  Court  of  Exche^ 
quer,  in  which  wager  of  law  is  not  allowed)  (/),  debt  is  not  sustainable 
against  an  executor,  as  such,  upon  the  simple  contract  of  his  testator ;  al- 
though it  lies  against  an  executor  on  a  simple  contract  made  with  him  in 
that  character  (ni).    And  in  general,  assumpsit  is  the  only  remedy  for  the 
recovery  of  an  instalment,  (4)  due  on  a  simple  contract,  in  respect  of  an 
|[  M08  ]  entire  sum  payable  by  instalments,  *the  whole  of  which  have  not  accrued 
due ;  as  debt  is  not  sustainable  in  such  case  (n).    Where  a  simple  contract 
creates  a  collateral  liability,  as  for  the  payment  of  the  debt  of  a  third  per- 
son, debt  not  being  sustainable,  assumpsit  is  the  only  form  of  action  (p). 

{b)  4  East,  147;  8  B.  &  P.  582.  (t)  5  Taont.  481 ;  1  Marsh.  116. 

(c)  Pottn  vol.  ii.;  2  Bla.  Ck>in.  451;  8  id,  {k)  1  New  Rep.  293;  9  Co.  86  b. 
160;  Cro.  Jao.  474;  1  Rol.  Abr.  90.  (/)  8  Bla.  Com.  847;  9  Co.  88  a. 

(d)  1  Marsh.  115;  1  Taunt.  672;  pogf,Tol.iL  (m)  6  Bing.  200. 

(c)  5T.R.a78;4GMt,l&4;lH«D.BU.99.  (n)  1  Heo.   Bla.  647;  Cro.    Jao.  604;  t 

(/)  Jd,  ibid.;  8  East,  70.  Saund.  808,  n.  6,  887.  860,  874;  Fitig.  S02; 

if)  11  Geo.  2,  0. 19«B.  16.  Com.  Dig.  Action,  F.;  8  Co.  22  a.;  pott. 

{h)  1  Swanst.  387;  2  Saund.  282,e.  n.  2;  (o)  Hardr.  486;   Com.  Dig.  Debt,  B.;  2 

8  Yes.  811;  2  Vet.  &  B.  884;  1  P.  W.  117;  2  Lord  Raym.  1040. 
Bco,  a  C.  669. 


(1 )  So  Ibrnot  delivering  goods  where  payment  was  to  be  made  in  goods.  MarshaU  v.  MoPhv^ 
•<m,  8  GiU  &  Johns.  888. 

(2)  Evertson  v.  Bfiles.  6  Johns.  188;  Hollook  «.  Powell,  2  Gaines,  216;  Timrod  v.  Shool- 
bred,  1  Bay,  824;  EimbaU  v.  Cunningham,  4  Mass.  606;  Byers  v.  Bostwiok,  2  Con.  Ot.  76; 
]^owler  v.  Williams,  2  Brevard,  804.  Aisumpsit  does  not  lie  against  a  sheriff,  or  other  offiaer« 
fer  neglect  of  official  duty.  Walbridge  v.  Griswold,  1  D.  Chip.  162;  Bailey  v.  Bntterfiald,  H 
Maine,  (2  Shepley,)  112.  Nor  agunst  a  collector  of  taxes,  for  neglect  to  levy,  ooUect«  and  pi^ 
•Tsr  taxes.    Charlestewn  v,  Sta^,  10  Vermont,  662. 

(8)  The.l4th  and  16th  sees,  of  this  statute,  are  in  force  in  Penn.  Bob.  Dig.  236, 3  Bin.  636. 

(4)  Vide  Tucker  v.  Randall,  2  Mass.  283.  Assumpsit  lies  on  a  promissory  note  bj  which  tk0 
interest  Ib  payable  annually,  although  the  principal  is  not  yet  payable.  Gremleaf  v.  K«UofX,  % 
Mais.  668,  284;  Qoole^  v,  Beee.  8  Mass.  221.  ^ 
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for  the  same  reason,  assumpsit  is  the  only  remedy  at  the  snit  of  the  payee 
or  indorsee  of  a  bill  of  exchange  against  the  acceptor,  or  of  the  indorsee 
of  a  promissory  note  against  the  maker  (j9).  And  on  an  award  to  per^ 
fom  any  act,  except  to  pay  money,  assumpsit  is  the  only  remedy,  unless 
the  submission  were  by  bond  (^).  Formerly  it  was  thought,  that  in  aA 
acti(m  of  debt  on  simple  contract,  the  precise  sum  stated  to  be  due  in  the 
dedaratioD  must  be  recovered,  or  that  the  plaintiff  would  be  nonsuited 
{r) ;  and  therefore  at  that  time,  it  was  usual,  when  the  amount  of  thd 
debt  was  uncertain,  to  declare  in  assumpsit ;  but  as  this  notion  no  longer 
prevails,  and  tho  plaintiff  will  recover,  if  he  prove  any  sum  to  be  due  to 
him,  though  less  than  that  stated  in  the  declaration,  it  is  no  longer  mate* 
riti  in  this  respect  whether  the  plaintiff  declare  in  assumpsit  or  debt  («)• 

When  a  party  has  different  securities  of  different  descriptions  for  the  of •ttompt. 
same  debt  or  demand,  and  from  the  same  person,  he  must  found  his  ao^  sit  where 
tion  on  that  security  which  is  in  law  of  the  higher  nature  and  efficacy.  ^^JiJ^ 
Tkelawhas  prescribed  different  forms  of  action,  on  different  securities,  ourities, 
Thtts  assumpsit  cannot  in  general  be  supported  when  there  has  been  an  te 
apress  contract  under  seal  (1)  or  of  record  (2),  which  relates  to  the 
ttoie  sabject  matter,  and  is  still  in  force ;  but  the  party  must  proceed  in 
debt  or  covenant  where  the  contract  is  under  seal  (3),  or  in  debt  or  scire 
faeioi  if  it  be  of  record,  even  though  the  debtor,  after  such  oontraet 
were  made,  expresdy  promised  (4)  to  perform  it  (/)•     And  if  there  be  a 
dttrter-party  under  seal  between  the  master  and  freighter,  assumpsit  wiU 
not  lie  by  the  owners  for  freight,  which  the  defendant  by  the  deed  cove- 
nanted  with  the  master  to  pay  (u).    But  if  the  owners  of  a  ship  be  not 
charged  directly  on  the  contract  of  charter-party,  but  upon  their  general 
iitbiUty,  they  may  be  sued  in  case  for  negligence  in  conveying  the  goods^ 
■otwithstanding  the  charter-party  be  under  seal,  entered  into  by  the  master^ 
ud  whereby  he  covenanted  to  convey  the  cargo :  the  action  not  being 
hioonsistent  with  the  provisions  of  the  deed,  and  the  master,  contracting 
•B  such,  •not  as  part  owner  Qji)  (5).    If  the  deed  be  only  exoctited  by  the  [  *104  J 

if)  SB.  AP.  78;  1  Ttant  640;  aad ChiUy  Bar.  &  Ores.  968;  7  B.  &  R.  881,  S.  C;  10 

«■  m^  7tk  ed.  428;  po$t.  East,  878;  8  C.  &  P.  858.    A  fortign  jadgr 

(f)  SSeud.  62  bkii.  6.  ment  does  not  merge  aeimple  oo&traot  debt, 

(r)  8  Bk.  Com.  166.  11  East,  118, 126. 

(f)  1  Hen.  Bl*.  269,  669;  DoogL  6, 782.  <«)  1  M.  &  SeL  678;  8  Campb.  649,  n.  4^. 

^  (I)  1  BelL  Abr.  11,  617',  1  I«eon.  298;  2  Where  it  does  not  lie  for  intsreet  seoured  by 

Imi.  110^  Cm.  Jao.  606.  698;  2  Stra.  1027^  deed,  1  M.  &  Sel.  676. 

»-lt  100, 106;  1  New  Rep.  108.    See  the  («)  6  Moore,  416;  8  B.  &  B.  171,  S.  C. 
■^MnitiaM  of  Baylej,  J. ,  on  this  ease  in  4 

(1)  FideToong  tf.  Preston,  4  Cranch.  289;  MoNaughten  v.  Partridge,  11  Ham.  228;  Codmaa 
c  JcakioB,  14  Mass.  98;  Fletcher  «.  Piatt,  7  Blaokt:  622;  Brown  v.  Oaoss,  10  Miasoari,  266; 
ffieUcj  V.  Fowler,  16  Maine,  (8  Sheplej.)  286.  It  does  not  lie  on  a  sealed  policy  of  insaranoe. 
OttKt  e.  Ohio  Ins.  Co.,  Wright,  214.  In  some  cases  where  a  party  has  ooTonanted  to  do  an 
M^  Mdmied  in  the  performance,  the  covenantee  has  been  allowed  to  recover  back  the  oonsid- 
**>iOB  pMi,  in  anumpiiL    Weaver  v.  Bentley,  1  Ciunes,  47;  D'CT^chi  n.  Mridi 


Mriohor,  1  DaU. 
428;  HoM  9,  Barker,  8  Johns.  609. 

(2)  iadzewB  v.  Montgomeiy,  19  Johns.  162, 

W  Tide  Bidiards  «.  Killman,  10  Mass.  248,  247. 
J4)  laadis  «.  Urie,  10  8erg.  &  Rawle,  821.  14  Mass.  99;  ttiUer  «.  WalBon,  6  Cow.  195; 
ttan«;  Stewart,  7  Watts,  116;  Hawkes  v.  Yoang,  6  N.  Hamp.  800;  Anderson  v.  Solomon,  2 
Cb.Ct  829;  Davis  «.  Qibaim,  Cam.  &  N.  102;  Somerville  v.  Stephenson,  8  Stem.  271;  Rich* 
■^•.BiDam,  10  Mass.  289;  Bliss  v.  Negus,  8  Mass.  46.  But  it  has  been  held  that  where 
toe  is  a  eo<veBaat  to  psy  money,  and  part  has  been  paid,  assumpsit  will  lie  on  a  promise  to 
W9  tts  balance.    Banforth  v.  Schoharie  Tump.  Co.,  12  Johns.  277;  Stump  v.  Bstill,  Peck. 

9)  AssQ^nt  lies  against  a  company  for  goods  ftirnished,  though  its  agents  had  contraelA 
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plaintiff  and  not  by  the  defendant,  the  action  must  be  in  assumpsit  (y)  (1) ; 
and  if  there  be  an  agreement  by  deed  to  let  a  house,  by  words  not  amouat- 
ing  to  an  actual  demise,  the  party  may  maintain  assumpsit  for  use  and 
occupation  (z).  So  assumpsit  lies  for  the  use  and  occupation  of  a  water- 
course (a).  Where  on  the  separation  of  a  husband  and  wife,  he  covenanted 
by  deed  with  a  trustee  to  pay  an  allowance  for  her  separate  maintenance, 
but  made  default,  and  the  trustee  provided  the  wife  with  necessaries,  it 
was  decided  that  he  might  support  assumpsit  on  the  common-law  obliga^ 
tion  (6).  So  if  the  contract  under  seal  be  inyalid  (2),  and  there  be  any 
evidence  upon  which  an  implied  contract  can  be  raised,  assumpsit  may  in 
some  cases  be  supported,  as  where  an  annuity  deed  has  been  set  aside,  or 
objected  to  for  some  defect  (3)  in  the  memorial,  &c.  (er)  :  and  the  taking  a 
security  by  deed, on  usurious  terms,  for  money  previously  lent  and  not  af- 
fected by  usury,  would  not  bar  an  action  of  assumpsit  for  money  lent  (d)* 
And  where  a  feme  covert,  without  authority  from  her  husband,  contract- 
ed  with  a  servant  by  deed,  the  service  having  been  performed,  it  was  de- 
cided, that  the  servant  might  maintain  assumpsit  against  the  husband  (e). 
If  in  respect  of  a  neu;  consideration^  there  has  been  a  new  simple  contract 
to  pay  a  debt,  or  perform  a  contract  under  seal,  assumpsit  may  be  support- 
ed (/)  (4)  ;  as  on  a  promise  to  an  assignee  of  a  bond,  to  pay  him  in  con- 
sideration of  forbearance  (g*)  (5) ;  or  on  a  promise  by  an  heir,  having  assets 
by  descent,  to  pay  the  debt  of  his  ancestors  for  the  same  consideration  (A) ; 
or  on  a  promise  to  the  husband  to  pay  the  arrears  of  the  rent-charge  due  to 

(y)  8  Esp.  Bep.  42.  {d)  1  Saund.  295,  note,  1. 

{z)  4  Esp.  Rep.  59.    When  not,  2  Taunt.  (e)  6  T.  K.  176. 

145;  5  B.  &  A.  822.  (/)  12  Bast,  578. 

(a)  4  Bar.  &  Ores*  8;  6  D.  &  R.  42,  S.  C*  {g)  2  Bla.  B.  1269;  1  Saund.  210,  n.  1;  8 

(6)  8  New  Bep.  148.  T.  R.  595. 

(r)  6  Eafit,  241;  8  Taunt  56.    See  ezcep-  {h)  2  Saund«  187  b;  Com.  Dig.  Action  A»- 

tion,  8  East,  281.  sumpsit,  B.  1. 

•d  under  their  own  seals,  to  pay  the  plaintiff,  if  he  would  furnish  the  goods  to  the  company. 
Craw  V.  Bangor  House,  8  Fairf.  854. 

(1)  Hatch  V.  Crawlbrd,  2  Porter,  54.  Where  land  is  oonv^ed  by  deed  poU,  and  the  grantee 
enters  under  the  deed,  certain  duties  being  reserred  to  be  performed,  as  no  action  lies  against 
the  grantee  on  the  deed,  the  grantor  may  maintain  assumpsit  for  the  non-performance  of  the 
duties  reserved.  Goodwin  v.  QUbert,  9  Mass.  510.  Fletcher  v,  M'Farlane,  12  Mass.  43 ;  Guild 
V.  Leonard,  18  Pick.  511.  See  Nugent  v.  Riley,  1  Metcalf,  117, 121 ;  NeweU  v.  HiU,  2  ib.  180, 
181;  Carter  v.  Carter,  14  Pick.  424,  428;  Rawson  v.  Copeland,  2  Sandford,  Ch.  251.  Assano- 
sit  lies  to  reooTer  the  consideration  money  for  land  sold.  Shephard  v.  Little,  14  Johns.  210; 
Velie  V.  Myers,  14  Johns.  162;  Bowen  v.  BeU,  20  Johns.  388,  205;  Wilkmson  v,  Boott,  17  Mass. 
249;  BuUer  v.  Lee,  11  Alabama,  885. 

(2)  Or  be  rescinded.  Hill  v.  Green,  4  Pick.  114;  See  Watchman  v.  Crook,  5  Gill  &  Johns. 
240;  Hitchcock  v.  Lukens,  8  Porter,  888. 

(8)  Vide  Shore  v.  Webb,  1  Term,  782;  Beauchamp  v.  Borrett,  Peake*s  Cas.  109;  Richaxds 
V.  Borrett,  8  Esp.  102. 

(4)  Codmanv.  Jenkins,  14  Mass.  95;  Hawkes  «.  Young,  6  N.  Hamp.  800;  Andrews  tf. 
Montgomery,  19  Johns,  162;  Miller  v,  Watson,  7  Cow.  89.  Where  the  terms  of  a  sealed  in- 
strument have  been  varied  by  parol,  assumpsit  lies  in  respect  to  the  terms  thus  varied.  MilL 
Dam  Foundry  v.  Hovey,  21  Pick.  417.  A  promise  to  pay  a  specialty  debt,  which  has  been  dlt> 
charged  by  a  certificate  of  Bankruptcy,  does  not  revive  the  original  debt  as  a  debt  bgf 
specialty.  The  original  debt  is  merely  a  consideration,  which  renders  the  new  promise  availablL 
Case  of  Field's  Estate,  2  Bawle,  851.  Where  a  tenant  has  held  by  lease  with  the  usual  cove* 
nants,  and  the  lease  expires,  and  the  tenant  still  continues  to  hold  the  land  with  the  consent 
and  permission  of  the  landlord,  he  shall  hold  subject  to  all  the  covenants  contained  in  the  eSc 
pirea  lease,  for  the  breach  of  any  of  which  he  may  be  sued  in  assumpsit;  for  the  law  raises  the 
implied  assumpsit  of  his  continuing  to  hold  on  the  same  terms  as  he  did  by  the  lease. «  1  £sp. 
Dig.  7. 

(5)  10  Serg.  &  Rawle,  821.  In  Dubois  v.  Doubleday,  9  Wend.  817,  it  was  luU^  that  as- 
sumpsit would  not  lie  by  the  assignee  of  a  bond,  except  on  an  express  promise,  although  \d0 
right  to  the  money  has  been  recognised,  a  partial  payment  made  to  him,  and  a  n^goti&tioa  had 
for  the  payment  of  the  balance. 
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the  wife  in  her  life-time,  although  the  rent  was  secured  by  deed  (i)  ;  or  by  i. 
the  debtor  himself,  in  respect  of  any  new  consideration  (k).  And  though  -*•""■'•"• 
ithas  been  decided  that  assumpsit  cannot  be  supported  against  a  party,  on 
his  undertaking  to  pay  the  debt  and  costs  recovered  against  himself,  in 
consideration  that  the  plaintiff  would  stay  execution  (/)  it  is  clear  that 
BQch  action  might  be  supported  on  a  similar  undertaking  made  by  a  third 
person  (m)  (1.)  So  between  partners,  who  have  by  deed  covenanted  to 
account  with  each  other,  and  to  pay  over  what  shall  appear  to  be  duo :  if 
thej  state  an  account,  and  one  expressly  promise  to  pay  the  balance,  as^ 
sompsit'may  be  supported,  (2)  notwithstanding  the  deed  (n).  And  where  [  ^IQ^  ] 
a  contract  under  seal  has  afterwards  been  varied  in  the  terms  of  it  by  a 
distinct  simple  contract,  made  upon  a  sufficient  consideration,  such  substi- 
tated  or  new  agreement  must  be  the  subject  of  an  action  of  assumpsit, 
and  not  of  an  action  of  covenant  (o)  (8)  ;  and  where  several  things  uncou" 
nected  with  a  deed,  are,  with  other  stipulations  in  a  deed,  afterwards 
nado  the  subject  of  a  parol  contract,  assumpsit  may  be  sustained  for  the 
breach  of  it  (/?)  ;  and  when  freight  is  recoverable  pro  rata  itineris^  as- 
sompsit  is  the  proper  remedy,  and  not  covenant  on  the  charter-party  (^). 
It  is  also  a  rule,  that  when  a  bond  or  other  security,  under  seal  or  of 
record,  has  been  accepted  in  satisfaction  of  a  simple  contract,  the  latter 
is  merged  in  such  higher  security,  and  assumpsit  is  not  sustainable  (r)  ;  un-» 
less  snch  new  security  be  void  on  account  of  usury  (5)  or  under  the 
annuity  act,  &c.  in  which  cases  the  party  may  proceed  on  the  original  sim^ 
pie  contract  if  valid  (ty  (4).  So  if  an  infant  give  a  bond  (5)  in  a  penalty 
for  necessaries,  the  bond  being  inoperative,  the   creditor  may  proceed  in 

(i)l  Leon.  293;  2M.  &SeL809.  (n)  2  T.  R.  488,  478.     When    partners 

{k)  Cro.  Car.  848;  Cro.  Elix.  67;  12  Mod.  may  saeeaoh  other,  see  anU^  39. 

6n;lYm.  Ab.   272;  1   Bol.  Ab.  8,  pi.  6;  (o)  1  East,  680;  8  T.  R.  596;  4  Taunt* 

Sm.  Ab.  Assumpsit,  A.  748. 

(/)  Cowp.  128,  129,  see  Batten,  77;  Cro.  (p)  1  M.  &  Sel.  575;  2T.  R,  479. 

Cir.8.   StmbU  that  a  party  discharged  out  (q)  10  East,  295;  1  New.  Rep.  240. 

•feutodyon  a  co.  ta.  on  his  promise  to  pay  (r)  Cro.  Car.  415;  Bac.  Ab.  Debt,  0.  Ob« 

It s fiiline  period,  is  liable  in  assumpsit  upon  ligation,  A.  note;  8  East,  259. 

neh  sew  agreement,  4  Borr.  2483.  (<)  1  Saund.  295,  note  1. 

(m)  Cowp.  129  ;  Hardr.  71 ;  1  Lev.  188.  (0  6  East,  241 . 

^ III  ■     I  _   JM 

(1)  Ihmesn  v.  Kirkpatriok,  18  S.  &  R.  298. 

(2)  In  an  action  on  an  arbitration  bond,  on  the  back  of  which  the  parties  had  indorsed  an 
•gneoMDt  under  seal,  enlarging  the  time  for  making  the  award,  and  it  was  made  within  such 
<iiM.  The  court  sud  that  'Sj  the  decision  in  Brown  v.  Goodman,  (8  T.  R.  592.)  an  action  would 
sol  fie  on  the  bond ;  the  party  has  another  remedy  upon  the  submission  implied  in  the  agreement 
iBodarge  the  time,  freeman  v.  Adams,  9  Johns.  110.  They  say,  that  if  a  contract  be  subse- 
qwBtly  changed,  yon  must  declare  otherwise  than  on  the  contract  itself;  and  they  distinguish 
brtseea  esses  whm  actions  are  brought  upon  such  agreements,  and  those  cases  where  the  en- 
hrga&eot  of  time  is  presented  by  way  of  defense,  as  in  Fleming  v.  Gilbert,  8  Johns.  528. 

(2)  LaUimore  v.  Hansen,  14  Johns.  880;  Munroe  v.  Perkins,  9  Pick.  298;  Hill  v.  Green,  4 
Rek.  114;  Sibley  v,  Browne,  4  Pick.  189;  Baird  v.  Blagrove,  1  Wash.  170.  Vide  Casey  and 
Lancsee  v.  Brash,  2  Caines,  296;  See  alsoButs  o.  Peters,  9  Wheat.  556.  A  parol  enlarge- 
mcBlof  the  time  set  in  a  sealed  instrument  for  the  performance  of  covenants  is  good;  but  where 
then  iiSQch  enlargement  of  a  condition  precedent,  the  plaintiff  loses  his  remedy  upon  the  cove- 
■BBt  ilKl^  and  must  seek  it  upon  the  agreement  enlargiug  the  time  of  performance.  Lang- 
wtby  f.  Smith,  2  Wend.  587.  6  Hals.  827.  Mill  Dam  Foundry  v,  Hovey,  21  Pick.  418. 
laeiuli «.  The  American  Fire  Ins.  Company,  2  Whart.  167.  And  where  a  party  to  a  special 
eontnet  under  seal  is  preTcnted  by  the  other  par^  from  fully  performing  it,  he  may  recover  for 
vittt  he  has  done  in  an  action  of  assumpsit  for  his  labor*    Selby  v.  Hutchinson,  4  Gilman,  819. 

(4)  jOr  promissory  note,  M*Crillis  v.  How,  8  New  Hampshire,  848.  Hammond  v.  Hopping, 
ItWcad.  505.  But  where  a  note,  given  at  the  time  when  the  liability  of  the  defendant  to  the 
fUatiff  oocnrs,  is  usurious,  there  can  be  no  reooyery  in  the  same  aoUon  on  the  money  counts. 
Ibe  V.  Wdling,  6  Wend.  695. 

(&)  As  to  proBuse  by  the  debtor  after  nsarious  securities  havs  been  destroyed,  to  repay  prin- 
^  sod  iBteitit,  Tide  Bftmes  «.  Hedl^,  2  Taunt  184. 
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X-  assumpsit  (u)  (1)  ;  and  if  after  a  secret  act  of  bankmptcy,  the  bankrapt 
^■•'"'""*  gives  a  bond  in  satisfaction  of  a  simple  contract  debt,  it  will  not  so  &r 
extinguish  the  simple  contract  as  to  preclude  the  creditor  from  peti^ 
tioning  thereon  for  a  commission  (x).  And  the  acceptance  bj  a  land'* 
lord  of  a  bond  for  rent  is  no  extinguishment  of  the  rent,  because  the  rent, 
issuing  out  of  the  realty,  is  a  debt  of  as  high  a  nature  as  a  specially  > 
claim  (^).  But  a  judgment  obtained  on  a  bond  would  extinguish  the  do- 
mand  on  the  bond  (t).  The  taking  a  collateral  security  of  an  higher  nature, 
whether  from  the  principal  or  a  surety,  does  not  preclude  the  creditor  from 
suing  the  original  debtor  in  assumpsit  on  the  first  contract  (a)  ;  though 
judgment  may  have  been  obtained  upon  such  collateral  security  (Ji)  (2). 
^r  rent,  i^  ^^  ^^^  ^  branch  of  this  rule,  that  assumpsit  could  not  be  supported 
for  rent,  &c.,  issuing"  oiU  of  real  property^  though  not  reserved  by  deed^ 
unless  an  express  promise  to  pay  could  be  proved  (8)  :  the  demand,  in  the 
technical  phrase,  savoring  of  the  realty^  and  being  recoverable  by  higher 
remedies,  as  by  debt  or  distress  (c).  The  statute  11  Geo.  2,  c.  19  (4,) 
[  *106  ]  was  passed  to  remedy  the  common  law  in  *this  respect:  since  which,  rent 
due  on  demise  not  under  seal  may  be  recovered  by  action  of  assumpsit 
as  well  as  debt  (^d).  And  indeed,  the  notion  that  assumpsit  does  not 
lie  for  a  duty,  merely  because  the  plaintiff  claims  an  inheritance,  in  respect 
whereof  the  duty  is  payable ^  appears  no  longer  to  const  (e)  (5).  And  if  a 
party  hold  over,  after  the  expiration  of  a  demise  by  deed,  he  may  be  sued 
in  assumpsit  for  use  and  occupation,  to  recover  rent  accruing  due  after  the 
end  of  the  term  (/)  (6)  (7).    A  corporation  a^regate  may  maintain  iw- 

(u)  Bal.  N.  P.   182;  Co.  lit  172;  Cro.  (a)  2  Leon.  110;  6  T.  R.   176,  177;   18 

Elizi  920.  Yes.  20;  5  Dow.  284. 

(x)  BaL  N.  P.  182;  Stra.  1042;  1  Hen.  {b)  8  East,  251. 

Blft.  462.  («)  1  Bol.  Ab.  7,  Aotion   but  Case,  0.) 

(y)  Boiler's  N.  P.   182  a«  cites  8  Danv.  Cro.  Jac.  598.  414;   Cro.  Eliz.  242;  8  Let. 

Abr.  507,  A*  1.    That  rent,  whether  dae  on  150,  261;  8  Wooddes,  IMi,  158;Freem.  284. 

a  lease  or  a  parol  demise,  is  of  eqaal  degree  {d)  See  as  to  the  ooont  for  Use  and  Oocm* 

with  a  speoialtj)  at  least  in  the  administra-  pation,  pott, 

tion  of  assets,  see  Com.  Dig,  Administration,  (e)  Willes,  111,  lia 

C.  2;  Toller,  278.  (/)  4  B.  &  C,8;  6  8.  R.  42,  a  C. 

ix)  Bal.N.  P.  182a;6Co.44. 

^  -'     ^  -  -    -        -  _  II  ■  I  __j I 

(1)  Vide  1  Campb.  558,  n.  See  the  doctrine  stated,  Boof  v.  Stafford,  7  Cow.  179,  and  the 
oases  there  cited. 

(2)  Willoughby  v.  Speal,  4  Bibb.  897;  Hills  v.  £lliott»  12  Mass.  26;  Snow  v.  Thomastoii 
Bank,  19  Maine,  (1  Appleton,)  269. 

Vide  Norris  v.  Ajlett,  8  Campb.  A  mortgage  of  lands  as  security  ibr  a  simple  oontnet 
debt,  though  it  contsdn  a  stipulation  against  personal  liability  on  the  mortgage,  does  not  ope- 
rate as  payment  of  the  debt;  nor  discluirge  the  mortgagor  from  personal  liabiSty  ibr  it  Ains- 
ley  r.  Wilson,  7  Cowen,  662.    See  also,  Hawley  v.  Foote,  19  Wend.  616, 

(8)  Vide  Smith  v,  Stewart,  6  Johns.  48.    Marshall  v.  M'Pherson,  8  OiU  k  Johns.  388. 

(4)  The  xiv.  and  xv.  sections  of  this  statute  are  in  force  in  Pennsylvania,  Roberts'  Die.  286. 
8  Binn.  626. 

(5)  Vide  Eppe  v.  Cole,  4  Hen.  &  Mun.  161.  Hayes  v.  Acre,  Cam.  &  Norw.  19.  Smith 
Vi  Sheriff  of  Charleston,  1  Bay,  444^  See  also  Cnmmings  v.  Noyes,  10  Mass.  483,  whenn 
after  reversal  of  a  judgment  in  favor  of  the  demandant,  who  had  entered  into  possession,  it  was 
held,  that  the  tenant  might  maintain  assumpsit  for  the  mesne  profits.  Where  there  is  an  express 
agreement  to  pay  rent^  assumpsit  will  lie  to  recover  it  without  proving  occupancy  of  the  premiset 
leased.  Stier  v.  Surget,  lOSmedes  &  Marsh.  154.  But  assumpsit  for  use  and  occupation  wUl 
not  lie  where  the  defendant  has  neither  occupied,  nor  held  the  premises  during  the  time  for  whidi 
the  recovery  is  sought  Beach  v.  Gray,  2I)enio,  84.  Assumpsit  lies  to  recover  back  money 
paid  under  a  judgment  subsequently  reversed.    Sturges  v,  Allen,  10  Wendell,  854. 

(6)  So  indebitatus  assumpsit  will  lie  to  recover  the  money  agreed  to  be  paid  for  owelty  on  % 
parol  partition  of  lands;  but  there  must  be  an  averment  of  circunustances  to  take  the  oontrMk 
out  of  the  statute  of  Arauds.    Walter  v.  Walter,  1  Whart  292. 

(7)  Assumpsit  will  not  lie  for  use  and  occupation*  where  th^   defendant's 
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smvpiUfor  the  use  and  occupation  of  buildings,  or  land,  or  tolls^  though        x. 
they  did  not  grant  the  tolls  to  the  occupier  by  any  instrument  under  their  -**">''■'*• 
common  seal  (f ). 

Though  a  statute  may  in  some  respects  be  considered  as  a  specialty  (A),  On  a  stat- 
;et  assumpsit  may  be  supported,  for  money,  &c.  accruing  due  to  the  plain-  ^^* 
tiff  imder  the  provisions  thereof  (1),  he  not  being  thereby  restricted  to  any 
other  particular  remedy  (t).    The  order  of  an  inferior  court  of  justice  may 
be  the  subject  of  this  action,  if  there  be  an  express  agreement  to  observe 
the  same  (k). 

This  action  is  also  sustainable  upon  the  judgment  of  £l  foreign  Court  (2),  On  a  jodg- 
which  is  not  considered  as  a  debt  of  record  in  this  country  (/) ;  and  it  lies  ™*"*** 
npoD  an  Irish  judgment  (ni)  (3,)  and  upon  a  Scotch  decree  (n).    But  nei- 

(f)  Mayor  of  SUfford  v,  TiU,  12  ^loore,         {k)  2  B.  &  P.  484. 
S60;  The  Mayor  and  Burgesses  of  Carmarthen         (/)  1  Dougl.4;  11  East,  124.    When  not, 

V.  Lewis,  6  Car.  &  P.  608.  1  Campb.  68,  258. 

{k)  1  Saond.  87,  88.  (m)  4  B.  &  C.  411;  6  D.  &  B.  471,  S.  C. 

(i)  Bol.  N.  P.  129;  Cowp.  474;  Doug.  10.  [11  A.  &  E.  179.) 
a  2, 402, 407 ;  6  T.  R.  180 ;  Com.  Dig.  Action         (n )  4  Bing.  686 ;  1  M.  &  P.  668,  S.  C. 
ifOB  the  SUtate.    See  po$U  112. 

nstortkyes;  no  contract  existing  in  such  a  case.  Ryan  v.  Marsh,  2  N.  &  M.  156;  Stockett  v, 
Wktkios,  90ill  k  John.  826;  Wiggins  v.  Wiggins,  6  N.  Hamp.  298;  Rickey  v  H'mde,  6  Ham. 
S71;  Lk^d  r.  Hough,  1  Howard,  (U.  S.)  158;  De  Young  v,  Buchanan,  10  GiU  &  Johns.  149; 
Hoi  t.  BaU,  1  Branch,  271 ;  Brewer  v.  Craig,  8  Harr.  214;  Curtis  v.  Treat,  8  Shepley,  525. 
It  is,  howerer,  competent  for  the  parties,  to  wfldve  the  tort  and  in  that  case  assmupsit  lies. 
8  Shepley,  525.  Nor  for  rent  accruing  under  a  written  lease,  before  its  termination.  Gage  v. 
fiahh,  14  Maine,  (2  Shepley,)  466;  BInme  v.  M'Clurken,  10  Watts,  380.  Assumpsit  for  use 
sad  geeupation  will  not  lie  where  the  defendant  has  neither  occupied  nor  held  the  premises  dur- 
isf  the  time  for  which  the  recoTcry  is  sought.    Beach  v.  Gray,  2  Denio,  84. 

(1)  Pawlet  V.  Sandgate,  19  Vermont,  (4  Washb.)  621.  Assumpsit  will  lie  upon  the  Vermont 
Slitate,  (Rer.  8tat.>).  16,  §  6,)  which  provides  that  where  an  order  of  removal  is  made,  and 
thi  piaper  cannot  be  removed  on  account  of  sickness,  the  town  procuring  the  order  to  be  made 
AaSi  sopport  the  pauper  until  he  can  be  removed,  and  may  recover  the  expenses  of  sickness  and 
lOMval  from  the  town  to  which  the  pauper  was  ordered  to  be  removed,  if  such  town  shall  neg- 
Iflct  to  make  payment  for  fifteen  days  after  notice.  Pawlet  v.  Sandgate,  19  Vermont,  621.  As" 
naptd  will  not  lie  to  recover  back  money  won  at  play.  Billon  v,  Hyde,  1  Ves.  880,  S.  C.  Atk. 
128.  It  should  be  debt,  if  the  pai:ty  sue  under  the  stat.  9  Ann.  o.  14;  Turner  v,  Warner,  Andr. 
?0;  Bratow  v.  James,  7  Term,  257;  M'Keon  v.  Caberty,  8  Wendell,  494.  In  Pennsylvania, 
the  aotioo  may  be  debt  or  eatt.  Act  of  22d  AprU,  1694.  8  Sm.  Laws,  182.  AlUer  in  Maua- 
c&sMtti,  if  the  action  be  brought  withm  three  months  from  the  losing  of  the  money.  Baboock 
V.  Thoopson,  8  Pick.  446. 

(2)  Tide  PhD.  £v.242, 248;  Buttrick  v.  AUen,  8  Mass.  178;  BisseU  v.  Bridges,  9  Mass.  464; 
Hsbhell  9.  Condrej,  5  Johns.  182.  Debt  also  lies  on  such  judgment,  Cole  v.  Driskell,  1  Blackf.  16. 
Bv  tho  Hoagland  v.  Rogers,  8  Blackfl  501.  Debt  or  assumpsit,  it  seems,  will  lie  on  a  justice's 
WgBMat  from  an  adjoining  state.    Silverlake  Bank  v,  Harding,  5  Ohio,  546. 

(3)  Assumpsit  wiU  not  lie  on  a  judgment  rendered  in  a  sister  state,  Ghkrland  v.  Tucker,  1 
Kbbi  361;  Andrews  v.  Montgomery,  19  Johns.  162;  M'Eim  v.  Odom,  8  Fairf.  94;  India  Rubber 
Cb.  9.  ^t,  14  Vermont,  92.  But  see  Hubbell  v.  Coudrey,  6  Johns.  182;  Shumway  v,  Stillman, 
«  Wttl  447;  Lambkin  v.  Nance,  2  Brevard,  99. 

Kor  on  a  judgment  of  a  justice  of  the  peace.  Bain  v.  Hunt  8  Hawks,  572.  But  see  Robinson 
t.?RKott,  4N.  Hamp.  450;  Mahurin  v.  Bickford,  6  N.  Hamp.  567;  Collins  v,  Modiset,  1 
^^^At  (K>;  Adair  v,  Rogers,  Wight,  428;  in  which,  judgments  of  a  justice  of  the  peace  render- 
ed ia  toother  State  are  placed  on  the  same  footing  with  foreign  judgments. 

<As  t»  the  eflbot  of  a  judgment  obtained  in  one  of  the  United  States,  when  made  the  subject  of 
•iaetiottia  anoUier,  see  Armstrong  ts  Carson,  2  Dall.  802;  Bartlett  v.  Knight,  1  Mass.  401; 
liMeil  V.  Briggs,  9  Mass.  462;  Hitdioock  v.  Aicken,  1  Cidnes,  460;  Taylor  v,  Bryden,  8  Johns. 
178;  HubbeUv.  Coudrqr,  5  Johns.  182;  PhilUps' £v.  Dunl.  ed.  254,  n.  Paulding  v.  Wilson,  18 
ya.  192;  M'Rea  v.  Mattoon,  18  Pick.  58;  Thurbur  v.  Blackboume,  1  New  Hamp.  242; 
^nnray  v,  Stillman,  4  Cowen,  292;  Holbrook  v.  Murray,  5  Wend.  161;  Harrod  v,  Barretto, 
IHua.  155;HardQng  v.  Alden,  9Greenl.  140;  Winchester  v.  Bvans,  Cooke,  429;  Curtis  v. 
^te,  1  Pen.  899;  MiUer  v.  Miller,  1  Bailey,  242;  Wemway  v.  Paulding,  5  Gill  &  Johns.  500; 
Nge  t.  Deoderick,  1  Terger,  125.  But  in  Mills  v.  DuiTee,in  the  Supreme  Court  of  the  U.S., 
(Onneh,  481,  it  was  held  that  nU  debet  was  not  a  good  plea  to  an  action  of  debt  founded  on 
^MiMBt  of  aaoU^  State;  beoanse  such  judgment  was  oonolnsive  between  the  parties,  such 
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ther  assampsit  nor  debt  can  be  sastained  on  the  decree  of  the  Ooart  of 
Chancery  for  a  specific  sam  of  money,  fonnded  on  equitable  considerations 
only  (o)  (1),  or  on  a  mere  interlocutory  order  of  a  Court  of  Law  (p). 
But  an  action  may  be  maintained  on  the  decree  of  a  Colonial  Court  for 
payment  of  a  balance  due  on  a  partnership  account  (9).  We  have  already 
noticed  the  instances  in  which  an  action  is  sustainable  by  a  party  against 
his  co-pariner  (r)  (2). 

Assumpsit  catmctt  be  supported  against  a  corporation  (8),  because  a  co^ 
poration  cannot  contract  by  parol  {s)  ;  except  in  the  case  of  promissory 


(0)  8  B.  &  Aid.  52;  8  B.  &  C.  20;  2  M.  & 
B.  166,  S.  C. 

(p)  2  Hen.  Bla.  248;  4  Taunt.  705;  8  B.  & 
Aid.  56. 

(5)  8  B.  &  C.  16;   2  M.  &  R.  158,  8.  C, 


1  Campb.  258. 
(r)  AnU^  89. 
(«)  1  Bol.  B.  82;  see  5  Taant  792;  4  Bing. 
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being  the  effect  to  which  it  was  entitled  in  the  State  where  rendered,  and  therefore  it  conld  only 
be  denied  by  the  plea  otnnl  tiel  record.  The  same  point  was  decided  in  Hampton  v.  M'Connell, 
8  Wheat.  284.  See  James  v.  Hoar,  2  Rand.  208.  As  to  the  propriety  of  the  plea  of  JVt/  D^Mt 
see  farther.  Hall  9.  Williams,  6  Pick.  247;  Thurber  v,  Blackboume,  1  N.  Hamp.  242;  Cartis 
V.  Gibbs,  Pen.  405;  Starbuck  v.  Murray,  5  Wend.  148;  Clarke  o.  Day,  2  Leigh,  172;  Spencer  v. 
Blockway,  1  Ham.  260;  Goodrich  v.  Jenkins,  6  Ham.  42;  GuUich  v.  Loder,  1  Green,  68;  St. 
Albans  V.  Bash,  4  Vermt.  58;  Chipps  v.  Taucy,  1  Breese,  2;  Klmmell  v.  Shnltz,  1  Breese,  128. 
The  decision  in  Mills  v.  Duryee,  has  been  acquiesced  in  by  the  courts  of  New  York,  (Andrews  «. 
Montgomery,  19  Johns.  160,)  subject  to  these  qualifications,  that  the  party  against  whom  judg- 
ment was  rendered  is  not  to  be  precluded  from  showing,  that  such  judgment  was  fraudulently 
obtained,  or  that  the  State  Court  had  not  jurisdiction  of  the  person  of  the  defendant  Borden  v. 
Fitch,  15  Johns.  121.  JVY7  Debet,  however,  is  a  proper  plea  in  an  action  of  debt  on  a  judgment 
recovered  before  a  justice  of  the  peace  of  another  State.  Warren  v.  Flagg,  2  Pick.  448.  In  the 
case  of  Aldrich  v.  Kinney,  4  Conn.  380,  Ch.  J.  Hosmer  reviews  all  the  decisions,  and  comes  to 
the  conclusion,  that  the  records  of  the  courts  of  other  States  are  conclusive  in  cases  only  where 
they  had  jurisdiction  of  the  cause,  and  of  the  person  of  the  defendant.  In  Hall  v,  Williams,  6 
Pick.  287,  Ch.  J.  Parker  has  expressed  the  opinion  that  in  all  instances  the  jurisdiction  of  the 
court  rendering  the  judgment  may  be  inquired  iuto.  The  court  were  farther  of  opinion,  with 
the  Supreme  Court  of  Connecticut,  that  if  it  appeared  that  the  court  rendering  the  judgment 
had  jurisdiction,  the  record  is  conclusive  evidence  of  the  debt.  The  case  of  Starbuck  v.  Murray, 
5  Wend.  148,  is  to  the  same  effect.  In  Shumway  v*  Stillman,  6  Wend.  447.  in  an  action  on  a 
judgment  of  a  court  of  a  sister  State,  it  was  held,  that  the  record  being  only  prima  fetcie  evi- 
dence of  the  defendant's  appearance  by  attorney,  that  fact  might  be  contested.  So  held  in 
Gleason  v.  Dodd,  4  Metcalf,  888;  Watson  v.  New  England  Bank,  4  Metcalf,  848.  SeeM'Bl- 
moyle  v.  Cohen,  18 Peters,  812;  Wilson  v.  Bank  of  Mt  Pleasant,  6  Leigh,  570;  Hale  v.  Wil- 
liams, 1  Fairf.  278;  Whittier  v.  Wendell,  7  N.  Hamp.  257;  Adams  v,  Rowe,  2  Fairf.  94,  95; 
Harley  i^.  Root,  11  Pick.  890;  Stegal  v.  Wyche,  5  Yerger,  88;  Chitty  Cont  (5th  Am.  ed.) 
790,  n.  1, 

(1)  See  Hugh  v.  IPiggs,  8  Wheat  697;  Storer  v,  Hinkley,  8  Caines,  87.  MiUr.  in  Penn- 
sylvania, Evans  v,  Tatem,  9  Serg,  &  Rawle.  252.  See  Dubois  v.  Dubois,  6  Cow.  494.  Post, 
110,  note. 

(2)  See  also  Atwater  v.  Fowler,  1  Hall,  181. 

(8)  But  it  has  been  decided  in  some  late  oases  in  this  country,  that  assumpsit  would  lie 
against  a  corporation,  even  on  an  implied  promise.  Danforth  v.  Schoharie  Tump.  Co.  12  Johns. 
227;  Bank  of  Columbia  o.  Patterson  in  Sup.  Conrt  U.  S.  5  Hall's  L.  J.  489,  cited  12  Johns,  281, 
S.  C;  7  Cranch,  299;  Hayden  v,  Middlesex  Tump.  Corporation.  10  Mass.  897;  Dunn  v.  Rector, 
&o.  of  St.  Andrew's  Church,  14  Johns.  118;  Overseers  of  N.  Whitehall  v.  Overseers  of  S.  White* 
hall,  8Serg.  &  Rawle,  117;  Ellis  v,  Merrimao Bridge, 2 Pick.  248.  Poultney  v. Wells,  1  Aiken's 
(Vermont)  180.  Savings  Bank  v.  Davis,  8  Conn.  202,  and  the  cases  there  cited.  Church  v. 
Mulfud,  8Halst  182;  Waring  v.  Catawbs  Co.,  2  Bay,  109;  Chesapeake  &c.  Canal  Co.  v. 
BLnapp,  9  Peters,  541.  In  Connecticut  it  has  been  decided  that  no  action  at  law  will  lie  against 
a  county.  Ward  v,  Tbe  County  of  Hartford,  12  Conn.  404.  A  special  action  of  assumpsit  will 
lie  against  a  bank  for  refusing  to  transfer  stock.  The  King  v.  Bank  of  England,  2  Doug.  524. 
Shipley  v.  Mechanic's  Bank,  10  Johns.  484;  Eortright  v.  Buffalo  Com.  Bk.,  20  Wendell,  91, 
S.  C.  22  ib.  348.  See  also  Gray  v.  Portland  Bank,  8  Mass.  864.  An  insurance  company  may 
make  a  valid  promissory  note,  which  will  be  held  good  until  the  oontraiy  be  shown.  Barker  v. 
Mechanics'  Fire  Ins,  Co.  8  Wend.  94.  But  a  note  by  which  J.  F.,  as  president  of  an  insuranoe 
company,  promises  to  pay  a  sum  certain,  is  not  the  note  of  the  oompany,  bat  of  the  maker 
alone.    Ib. 
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notes  (t)  and  bills  of  ezchaDge,  where  the  power  of  drawing  and  acceptr 
ing  them  is  recognized  by  statute  (u)^  and  other  contracts  sanctioned  by 
particalar  legislative  provisions  (v)  (1).  Bat  a  corporation  may  be 
pliintifl$  in  this  form  of  action :  at  least  upon  an  executed  consideration, 
as  for  use  and  occupation  of  buildings  or  land,  or  even  *tolls,  where  the  [  *107  ] 
teoant  has  held  the  premises  under  them,  and  paid  rent  (10) .  And  the 
LoadoQ  Gas  Company  may  sue  in  assumpsit  for  gas  supplied,  although 
there  was  no  contract  by  deed  under  their  seal  (x)  (2). 

Where  there  has  been  express  contract,  the  party  injured  may  sustain  in  fsmanX 
in  action  of  assumpsit,  though  the  breach  amount  to  a  trespass  (y)  ;  but  bS'J'o^l*^ 
imless  there  have  been  such  contract,  or  the  law  will,  under  the  circum-  tnot. 
stances,  imply  a  contract,  the  plaintiff  must  resort  to  another  form  of  ac- 
tion (2)  (3).  Therefore,  assumpsit  for  use  and  occupation  cannot  bo 
saf^rted  where  the  possession  is  adverse  (4)  and  the  relation  of  landlord 
and  tenant  has  never  subsisted  between  the  parties ;  but  the  plaintiff  must 
declare  in  ejectment  or  trespass  (a)  (5).  Nor  is  assumpsit  the  proper 
remedy  in  the  case  of  a  deceitful  representation,  not  embodied  in,  or  no- 
ticed on  the  face  of,  a  written  contract  between  the  parties ;  but  the 
ranedj  shonld  be  case  for  the  fraud  (6).  But  where  the  defendant  li| 
selling  a  horse  refused  to  warrant  it,  and  yet  said  that  it  was  ^*  sound,  as 
&r  as  he  know,"  it  was  held,  that  he  was  liable  in  assumpsit,  on  proof 
negativing  the  soundness,  and  showing  that  the  defendant  knew  the  horse 
vas  nnsonnd,  and  that  it  was  not  necessary  to  declare  in  case  for  the  de- 
edtfol  representation  (c)  (6).    The  cases  in  which  the  plaintiff  may 

(0  8  ft  4  Ann.  0.  9.  962,  968;  7  B.  &;  R.  876»  881,  8.  C. 

(«)  6B.  St  Aid.  204;  8  B.  ft  Aid.  1;  2  (x)  2  C.  &  P.  886. 

Bvr.  12]6.  (y)  2  Wils.  821;  8  WUs.  864. 

(ff)  6  Vm.  Ab.  817,  pL  49;  6  Etft,  289,  (s)  1  Campb.  860;  1  T.  R.  886. 

M2;  lee  16  EMt,  6.  (a)  1  T.  B.  878,  886,887;    Lord  Baym. 


<*)  2  Lev.  262;  1  Campb.  466.  4  BingK  1616;  Bao.  Ab.  Awnmpsit,  A  ;  2  Sua.  1289; 

<6i^;  when  not, /(^  288;  Mayor  of  SUfibrd  1  Campb.  860. 

'-lai,  1  Uooxv,  260;   Mayor  of  Carmarthm  {b)  4  Campb.  22, 144, 169;  12  East,  11. 

'•  I«wiB, 6  Car.  &  P.  608;  4  Bar.  &  Orw..  (e)  4  C.  &  P.  46. 

• 

(1)  An  aetkm  of  aasampiiit  inU  lie  agunst  a  oorporation  npon  simple  oontraoti  of  its  an- 
wriid  icnto,  when  aoting  witbin  the  scope  of  the  legitimate  porposes  of  such  oorporations. 
Mott  r.  Hicks,  1  Cowen,  618. 

(2)  So  a  oorporation  may  nudntain  astompeit  against  a  person,  who  has  subscribed  for  stock 
■  tke  corporation,  for  the  sum  so  snbsoribed.  Stokes  v.  Lebanon  and  Sparta  Tvmpike  Co.  6 
Hsapbey,  241.  See  also  Gayle  v,  Cahawba  Bailioad  Co.,  8  Alabama,  686;  Yeetiy  of  Christ's 
^^nth  «.  Simons,  2  Biohardoon,  868. 

(8)  Where  A  went  apon  the  land  of  B  with  his  kndwledge  and  assent,  and  cot  and  carried 
■ny  the  grass  there  growing,  it  was  held,  that  A  was  not  a  trespasser,  and  that  B  might 
BUBtiia  asBompsit  to  recover  the  yalae  of  the  grass.     Goldthwidte  v.  Kempton,  18  N.  Hamp. 

(4)  Uyin  V.  Marsh.  2  Nott  &  M.  166;  Wigs^n  v.  Wiggin,  6  K.  Hamp.  298;  Bickey  9.  Huids, 
(Han.  S71.  See  8  Serg.  &  Bawle,  601;  Wharton  v.  Fitsgerald,  8  Dall.  608;  Polt  v.  Lesher, 
17eMa,676;  Stocket  v.  Watkins,  2  Gin  &  Johns.  827;  Featherstonhangh  v.  Bradshaw,  1 
Weod.  184;  ante,  106  in  note.  Nor  can  it  be  supported  against  a  person  who  has  entered  nn- 
4vaeoBtnct  to  parohase,  wluch  he  has  refused  to  perform,  bat  he  should  be  sued  for  mesne 
pits.  Smith  v  Stewart,  7  Johns.  46;  Vandarheavel  v,  Storrs,  8  Conn.  208;  Bell  v.  BUis,  1 
jw,  &  Port  204;  Uttle  v.  Pearson,  7  Pick.  801;  Jones  v.  Tifton,  2  Dana.  296;  Hough  v. 
*»B.  11  Vermont,  190;  Doe  v.  Cochran,  1  Scammon,  209  Nor  to  recover  the  value  of  sand 
tte  from  a  sand-bar  in  another  State,  to  which  both  parties  chUmed  title,  and  sold  by  the  de- 
«sot    Baker  9.  Howell,  6  Serg.  &  Bawle,  476. 

Jfi)  ride  Camming  v.  Noyes,  10  Mass.  486,  486;  Brewer  «.  Craig,  8  Harr.  214;  Curtis  v. 
^  8  Shei^,  626;  Lbyd  v.  Hough,  1  Howard,  (U.  S.)  168;  De  Young  v.  Buduuinan,  IQ 
«BkiQlHis.l49. 

(()  Psiilia  V.  Bundy,  18  Vermont,  682. 
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I*       waive  a  tort  or  trespass  and  declare  in  assampsit,  have  been  already  ad- 
^•""''•"'  verted  to  (d)  (1).     It  is  not  judicious  to  adopt  this  form  of  action  where 
the  plaintiff  may  declare  in  tort  in  cases  where,  by  suing  ex  contractu,  the 
right  of  set-off  may  attach  (e).     And  if  goods  be  obtained  under  a  fraud- 
ulent contract,  giving  the  purchaser  a  specified  credit,  although  the  vendor 
may  disaffirm  the  coatract,  and  maintain  trover  before  the  expiration  of 
the  credit,  yet  he  cannot,  during  the  prescribed  period,  maintain  assumpsit 
for  goods  sold  (/)  (2).     And  where  the  debt  is  small,  and  it  is  important 
to  avoid  the  expense  and  delay  of  executing  a  writ  of  inquiry,  it  is  judi- 
cious to  declare  in  debt. 
^•^^•■■^        The  Declaration  in  this  action  must,  except  in  the  instances  of  bills  of 
^*         exchange,  promissory  notes,  and  checks,  disclose  the  consideration  upon 
which  the  contract  was  founded,  the  contract  itself,  whether  express  or 
implied,  and  the  breach  thereof  (^)  (3),  and  damages  should  be  laid  suf- 
ficient to  cover  the  real  amount;  and  Reg.  Gen.  H.  T.  4,  W.  4,  prohibits 
r  «1  Aft  1  ^^^®  ^'^^^  ^^^  count  upon  the  same  transaction.     The  most  general  pUa 
L   ^^^  J  was  non  assumpsit,  that  the  defendant  did  not  ^undertake  and  promise  as 
alleged  by  the  plaintiff,  and  under  which  the  defendant  might  formerly 
give  in  evidence  most  matters  of  defence,    But  now  the  Reg.  Gen.  H.  T. 
4.  W.  4,  wholly  abolishes  the  plea  of  non  assumpsit  in  some  actions,  and 
greatly  narrows  its  utility  in  others,  as  will  be  fully  shown  in  the  chapter 
on  pleas,  where  the  rules  with  regard  to  theybrm  and  application  of  pleas 
in  this  action  will  be  fully  noticed. 

The  judgment  in  favor  of  the  plaintiff,  is,  that  he  recover  a  specified 
sum,  assessed  by  a  jury,  or  on  reference  to  the  master,  for  his  damages 
which  he  hath  sustained  by  reason  of  the  defendant's  non-performance  of 
bis  promises  and  undertakings ;  and  for  full  costs  of  suit,  to  which  the 
plaintiff  is  in  all  cases  entitled  in  this  action,  though  the  damages  recover- 
ed be  under  40^.,  unless  the  judge  certify  to  take  away  costs  under  the 
statute  (A) ;  or  unless  the  plaintiff  ought  to  have  proceeded  for  the  recovery 
of  the  debt  in  some  inferior  Court  established  by  virtue  of  an  act  of  par- 
liament, which  deprives  a  party  suing  elsewhere  of  the  right  to  costs.    In 

id)  Ante,  100, 101.  (g)  Bac.  Ab.  ABSumpsit,  F. 

(c)  Ibid.  {h)  48  £liz.  0.  6. 

if)  9B.  &C.  69. 

~~  -  m      -  _.wiii—     _  !■  -  I  -m-      --m-     -  ■  I  1  I  -■—  -  .  ■_       ■    _    _  ^ 

(1)  Jones  V.  ^oar,  6  Pick.  2S6;  WUlett  v.  WiUett,  8  Watts,  277;  Sanders  v.  Hamnton.  9 
Dana,  652;  Webeter  v.  Brinkwater,  6  Greenl.  828;  GUmore  v.  Wilbur,  12  Pick.  120;  Patnmm 
f.  Wise,  1  Hm,  284;  Guthrie  v.  Wickliffe,  1  Marsh.  88;  Miller  v  Miller,  7  Pick.  138;  Ceiitx% 
Tump.  Co.  v.  Smith,  12  Vermont,  212;  Wier  v.  Church,  N.  Chip.  95;  Morrison  v.  Eogers,  % 
Boammon,  817.  Where  there  iras  a  mistake  in  delivering  goods  under  a  oontraot,  and  tht 
Tendee  fraudulently  returned  to  the  vendor  other  goods,  the  vendor  was  permitted  to  waiTe  tli6 
tort  and  reoover  the  price  at  whieh  his  own  goods  were  sold  by  the  fraudulent  vendee  in  assomp* 
sit  for  money  had  and  received.  Gray  v.  Griffiths,  10  Watts,  481.  See  0*Conley  v.  Natolm, 
I  Smedes  &  Marsh.  81 ;  Berly  v.  Taylor,  5  HiU,  577;  Sturtevant  v.  Waterbury,  2  HaU,  449. 

Goods  were  sold  to  be  paid  for  on  d^ivery,  the  agent  of  the  owner  delivered  them  witlioal( 
reoMvinff  payment,  it  was  held  that  the  owner  could  sustain  either  trover  or  assumpsit,  Kin^ 
man  v.  Botaling,  25  Wendell,  423;  Centre  Tump.  Co.  v.  Smith,  12  Vermont,  212. 

(2)  Goods  were  sold  to  be  paid  for  by  a  note  or  bill  at  a  future  day ;  the  bill  or  note  b  iHf| 
given;  the  Tendor  can  sue  immediately  for  the  breach  of  the  special  agreement,  but  not  as  tliiL 
Ceneral  count  for  floods  sold  and  delivered.    Hannav.  Mills,  21  Wendell,  90;  Johnson  p.  Smitli^ 
Auth.  N.  P.  60;  Yale  «.  Coddington,  21  Wendell,  175.    A  person  lending  money  on  time,  upOK 
security  of  a  forged  name,  is  entitled  to  reooTer  back  the  money  lent  immediately.    Man  WH^ 
Meoh.  Sank  p.  Qore,  15  Mass.  75;  Boardman  v.  Gore,  15  Mass.  881.    Vide  Bail^  and  Bojget^ 
V,  Freeman,  4  Johns.  288.    See  Edgerton  v.  Edgerton,  8  Conn.  6. 

(8)  The  consideration  must  be  truly  stated,  and  proved  as  laid.    Moore  v.  Boss,  7  N.  Haan^ 
62S;  Shelton  v.  Bruce,  9  Terger,  24.  ^ 
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some  cases  the  saperior  Courts  will  stay  the  proceedings  where  the  debt      <- 
saed  for  is  tinder  405.,  and  the  plaintiff  may  recover  it  in  an  inferior 
Court  (0. 


II.  DEBT. 

The  action  is  so  called  because  it  is  in  legal  consideration  for  the  re^  u. 
ooTerj  of  a  debt  (1)  eo  nomine  and  in  numero ;  and  though  damages  are 
in  general  awarded  for  the  detention  of  the  debt,  yet  in  most  instances 
they  are  merely  nominal,  and  are  not,  as  in  assumpsit  and  covenant,  the 
principal  object  of  the  suit,  and  though  this  distinction  may  now  be  con* 
sidered  as  merely  technical,  where  the  contract  on  which  the  action  is 
founded  is  for  the  payment  of  money,  yet  in  many  instances  we  shall  find 
it  material  to  be  attended  to  (A;). 

Debt  is,  in  some  respects,  a  more  extensive  remedy  for  the  recovery 
of  money  than  assumpsit  or  covenant:  for  assumpsit  is  not  sustainable 
upon  a  specialty,  and  covenant  does  not  lie  Upon  a  cotitract  not  under 
seal ;  whereas  debt  lies  to  recover  money  due  upon  legal  liabilities  (/)  ;  of 
upon  simple  contracts,  express  or  implied  (w),  whether  verbal  or  written ; 
and  upon  contracts  under  seal  (n)  ;  or  of  record  (o)(2)  ;  and  on  statutes 
by  a  party  grieved,  or  by  common  informer ;  whenever  the  demand  is  for 
a  sum  certain,  or  is  capable  of  being  readily  rednced  to  a  certainty  0')(8.) 
It  may  be  supported  on  a  contract  to  pay  so  much  per  load  for  wood, 

(I)  ndd.  9th  ed.  516.  (n)  Id.  Ibid, 

{k)  1  H.  Bl.  650;  Bal.  K.  P.  167^,  Cowp.         (0)   Id,  Ibid. 
MSw  (p)  BoL  K.  P.  167;  d  Ler.  429;  SJr  T. 

(I)  1  Hob.  206;  Com.  Dig.  DeH,  A.  1,  Jtnm,  104;  Ld.  Raym.  814^,  2  Stn.  1089; 

(a)  Hob.  206;  Bal.  N.  P.  1^7';  Com.  Big.  Bougl.  6;  2  T.  R.  29. 
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(1)  For  the  tueieDt  Uw  Twpeoting  this  aotion,  vide  1  RMTe*8  Hist.  E.  L.  158, 169;  2  ReeT«*s 
ffitt.  £.  L.  252,  262,829,  888;  8  Beeve's  Hist  E.L.  68,66;  6Pet.  S.  C.  160.  The  totionof  debt 
m  fcanded  upon  the  contract  end  awampsit  upoQ  the  promiu,  Thia  is  the  principal  distiiiotioa 
letveen  the  actions.    Simonton  v.  Barrell,  21  Wendell,  862. 

(2)  See  Bq>ab1ica  v.  Leoase,  2  DaU.  128.  A  Joint  action  for  debt  lies  against  the  persons 
Hho  hare  bouid  tiiemselTes,  by  the  same  writinff ,  to  p^y  ft  snm  of  money,  the  one  with  and  the 
illBr  withooA  sesl.  Oldham  v.  Hunt,  4  Hamph;  882.  This  is  the  proper  form  of  action  on  a 
iBiiCd  instrament,  irheie  an  onliqaidated  demand,  -which  can  readily  be  reduced  to  a  oertain^i 
il  soaght  to  be  reoorered.    Wetampka  Rail  Road  Co.  v.  Hill,  7  Alabama,  772. 

(8)  U.  Slates  p.  Colt,  1  Peters,  147.    See  Long  v.  Long,  1  HiU,  597;  Sims  v.  Alderson.  8 
Ui^  479;  Home  v.  Semple,  8  McLean,  160;  Mayor  &c*  of  N.  Tork  v.  Butler,  1  Barboar,  826. 
£^  a  general  mle  debt  lies  for  a  sam  certain,  yet  it  is  the  proper  remedy  for  a  penalty  impos- 
ed by  a  stetate,  tiiongh  the  amount  is  uncertain,  and  is  to  be  fixed  by  the  court  between  five 
sad  fifty  dollars.    BockweU  v.  Ohio,  11  Ohio.  180.    So  where  the  plaintiff 's  land  has  been 
faj  a  tnmfMke  company  in  order  to  make  their  road,  and  the  damages  haTC  been  assessed 
"mg  tothe  proTisions  of  the  act,  debt  will  lie  for  the  sum  assessra,  if  no  other  speciilo 
were  proTided  l^  the  act    Bigelow  v,  Cambridge  Turn.  Co.,  7  Mass.  202;  Qedney  v. 
uits  ofTewkesbuty,  8  Mass.  809,  810;  BUmchard  v.  M.  and  L.  Tump.  Co.,  1  Dana,  864 
IMbt  w31  not  lie  on  a  note  under  seal  fbr  the  payment  of  a  specified  sum  **  in  United  States 
gtes  or  its  branches,**  it  not  being  for  the  paymetit  of  money.    Wilson  v.  Hickson,  1 
281.     See  also  to  the  same  effect,  Osborne  v.  Fulton,  1  Blackf.  284;  Harpey  v,  Le^y,  1 
294  ;  Ceseady  v.  Laaghlin,  8  Blackf.  184.    But  it  is  intimated  in  Nelson  v.  Font,  6  Ohio* 
411.  flMt  debt  or  eorenant  will  Ue  on  a  sealed  bill  to  pay  a  certain  sum  in  trade,  generally,  or  in 
Ism,  or  ImmI,  or  com.    See  Toung  v,  Hawkins,  4  Yerger,  171 ;  €Hft  v;  Hall«  1  Humph.  480| 
1^  w.  Meek,  4  Blaokfl  888^  Gregory  «.  Bewley,  6  I^kei  818. 
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tt.niB^.  the  quantity  of  which  was  not  then  ascertained;  *or  on  a  quanJLum 
meruit(ji)(V)  for  work ;  or  to  pay  a  proportion  of  the  costs  of  a  suit  expect- 
ed to  be  incurred  (r)  or  to  recorer  the  treble  value  of  tithes  not  set  out 
according  to  the  statute  (5).  But  it  is  not  sustainable  when  the  demand 
is  rather  for  unliquidated  damages  than  for  money  (C)  ;  unless  the  perform- 
ance of  the  contract  were  secured  by  a  penalty,  in  which  case  debt  may 
be  supported  for  the  penalty,  and  the  real  demand  is  to  be  ascertained  ao^ 
cording  to  the  provisions  of  the  8  Ac  9  W.  8,  c.  11.  Debt  also  lies  in  the 
deiinet  for  goods,  as  upon  a  contract  to  deliver  a  quantity  of  malt ;  which 
action  differs  from  that  of  detinue  in  respect  of  the  property  in  any  specie 
fie  goods,  not  being  necessarily  vested  in  the  plaintiff  at  the  time  the  ac- 
tion is  brought,  which  is  essential  in  detinue  (u). 

On  simple  contracts  and  legal  liabilities  (x)  debt  lies  to  recover  moaey 
'  lent,  paid,  had  and  received,  and  due  on  account  stated  (p)  ;  for  intcr^ 
est  due  on  the  loan  or  forbearance  of  money  (2:)  ;  for  work  and  labor  (a)  ; 
for  fees  (&)  ;  for  goods  sold  (c)  ;  and  for  use  and  occupation  (^(2).  It 
is  sustainable  for  any  debt  or  duty  created  by  common  law  or  custom  (e),  as 
on  bill  of  exchange  (3),  by  the  payee  against  the  drawer,  on  the  default 
of  the  acceptor,  or  by  the  drawer  against  the  acceptor  of  a  bill  of  ex- 
change, expressed  to  be  for  value  received  (/)  ;  and  by  first  indorsee 
against  first  indorser,  who  was  also  the  drawer  of  a  bill  payable  to  his  own 
order  (f)(4)  :  and  on  a  promissory  note  by  the  payee  against  the  maker, 
when  shown  to  have  been  drawn  for  value  received  (A)  ;  but  not  by  or 
^against  any  other  collateral  party  (J) ;  and  for  tolls,  (5)  port  duties,  and 
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(9)  It  has  been  doubted  whether  debt  Iks 
'tpon  a  qiuintum  meruit ;  and  of  late  it  has 
been  nsnal  to  omit  the  quantum  meruit  ooont 
In  debt. 

(r)  8  Lot.  429. 

(s)  Ld.  Baym.  682;  1  BoU.  Ab.  698,  pi.  19. 

(0  Ante,  108,n,0>);  Ld.  Baym.  1(H0;  2 
)9aand.  62  B. 

(u)  Oyer,  24  b;  Gom.  Dig.  Debt,  A.  6;  Bao. 
Ab.'Debt,  F.;  8  Woodd.  108, 104. 

(x)  AnU,  10& 

(y)  Com.  Dig.  Debt,  A;  1  Boll.  Ab.698,  pL 
^.  Hob.  207. 

iz)  5  T.  B.  668. 

(a)  Com.  Dig.  Debt,  B. 


(6)  Bao.  Ab.  Debt,  A.;  1  BolL  Ab.  5^$ 
Com.  Dig.  Pleader,  2  W.  11. 

(c)  2  T.  B.  28. 

id)  6  Taunt.  26;  6  T.  R.  62;  6  East,  848. 

(<)  Com.  Dig.  Debt,  A.  9;  Hob.  206. 

(/)  3D.  &  B.  165}  1  B.  &  C. 674,  a  C. 

ig)  3  Price,  258. 

Ih)  CresweUv.  Crisp,  2  Dowl.  686;  LyoM 
V.  Cohen,  8  Dowl.  248;  Priddj  v.  Henbrey,  1 
Bam*  &  Cres.  674;  8  Dowl.  &  ByL  166;  and 
pott,  2  Tol.  6th  ed.  261 ,  252. 

(t)  1  Taunt  640;  2  B.  &  P.  78;  Chittycm 
Bills,  7th  edit  428*^  2  Campb.  187,  n.  {a) ; 
anU,  102, 108. 


(1)  An  aotion  of  debt  wHl  lie  on  a  quantum  meruit.  Smith  v.  Lowell,  8  Pick.  178;  VanDeii- 
sen  V.  Blum,  18  Pick.  229,  281;  Norris  v.  Sohool  Dist.  No.  1,  in  Windsor,  8  Fairi:  298;  Thomp- 
son V,  French,  10  Yerger,  462;  Mahaffey  9.  Petty,  1  Kelly,  261. 

(2)  Davis  V,  Shoemaker,  1  Bawle,  185;  McKean  v.  Whitn^,  3  Denio,  462.  Tide  8  Beeye'a 
Hist.  £1.  64. 

(8)  Vide  1  Crandh,  Appendix,  462,  466;  Hollinsworth  v.  Milton,  8  Leigh,  60;  Sharpen* 
Fowlkes,  7  Humph.  612, 

(4)  It  is  said  that  in  Maryland,  such  an  action  cannot  be  sustained.  Lindo  v.  Gardner,  1 
Cranch,  848.  See  also  to  the  same  effect.  Whiting  v.  Bing,  Minor,  122;  OliTe  v,  Bapier,  Cooke« 
11;  Smith  «.  Segar,  8  Hen.  &  MumC  894;  Stovell  v.  Woodson,  2  Mumf.  802;  Friersonv. 
Beeves,  7  Humph.  867.  Since  the  statute  making  promissory  notes  negotiable,  the  legal  opera- 
tion and  effect  of  the  tranfer  is,  that  the  money  due  upon  the  note  to  the  original  payee  is  due 
from  the  maker  to  the  assignee  or  holder,  and  that  in  judgment  of  law  there  is  privity  of  oon« 
tract  between  the  maker  and  indorsee  or  holder  by  the  terms  of  the  note  and  Uie  operation  of  the 
statute.  Accordingly,  an  action  of  debt  on  a  promissory  note  may  be  maintained  by  an  indorsee 
against  the  maker.  WUmarth  «.  Crawford,  10  Wend.  840.  See  Bentl^  9.  Dickson,  1  Pike 
165;  Phillips  v.  Bunnels,  1  Morris,  891. 

Debt  lies  by  the  bearer  against  the  maker  of  a  promissory  note  payable  to  bearer,  Carroll  9. 
Meeks,  8  Porter,  226.    Contra  Howell  v.  Ballet,  Minor,  102. 

<6)  See  Kellogg  v.  The  Union  Compaiiy,  12  Conn.  7.    Debt  Ues,  against  attorneys  at  law  anidl 
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copyhold  fines  (k) ;  and  for  a  quit  rent  (J).  And  it  lies  on  an  award  to 
pay  money  (1),  but  not  if  it  were  to  perform  any  other  act,  unless  there 
were  aa  arbitration  bond,  in  which  case  the  action  must  be  brought  there- 
on (ir).  It  lies  also  on  by-laws  (n),  for  fines  and  amerciaments  (o)  (2), 
OQ  English  judgments  not  of  record  (p)  (3),  as  well  as  on  such  as  are  of 
record,  on  an  Irish  judgment  (^),  and  on  'foreign  judgments  (r)  (4),  and  [  *110  ] 
upon  the  decree  of  a  Colonial  Court  for  payment  of  a  balance  due  on  a 
pertnership  account  (5)  (5V  Debt  clearly  lies  against  *a  corporation  for 
the  recovery  of  a  debt  in  tnose  cases  in  which  assumpsit  may  be  maintain- 
ed aguDSt  them  (i)j  and  in  all  those  instances  in  which  they  contract  by 
deed  to  pay  money.  And  eren  assuming  that  a  corporation  cannot  in 
geoeral  contract  but  by  deed,  the  Court  will  presume  on  general  demurrer 
that  there  was  a  deed,  in  order  to  support  a  count  in  debt  that  the  cor^ 
poration  was  ^^  indebted/'  &q.  (u).  And  it  is  laid  down  as  a  general  rule, 
that  debt  lies  upon  every  contract  in  deed  or  in  law  (x)  (6).  And  now 
hj  express  enactment,  debt  on  simple  contract  is  sustainable  against  an 
execBtor  in  any  court  of  law  (^). 

Debt  lies  also  to  recoTor  money  due  on  any  specialty^  or  contract  under  ohbfb- 
»al  to  pay  money  (2;),  as  on  single  bonds  (a),  on  charter-parties  (&),  on  <''^*°"* 
polides  of  insurance  under  seal  (c)  (7),  and  on  bonds  conditioned  for  the 
paTinent  of  money,  or  for  the  performance  of  any  other  act,  by  or  against 
the  parties  thereto  and  their  personal  representatives  (cQ,  and  against  the ' 
heir  of  the  obligor,  if  he  be  expressly  named  in  the  deed,  or  against  a 


ik)  Gdb.  Big.  Debt,  A.  9. 

(/)  6  Weatw.  152>  153. 

{*)  2  Saand.  62  d.  5;  Barr.  279;  SaUi. 
Q;  Loid  Baym.  716;  Str.  928. 

(t)  1  H  &  P  08. 

(0)  Cro.'  Elix.'  581 ;  Bal.  N.  P.  167;  1  Hen. 
Bk.  162;  Rep.  Temp.  Hard.  116;  Hob.  206. 

if)  1  Sannd.  92.  n.  2. 

{q)  8  Taunt.  85.  AsBompeU  is  also  main- 
ttmbk,  4  B.  &  C.  411;  6  I).  &  B.  471,  S.  C. 

(r)  8  Eaat,  221;  Dong.  1;  4  Bing.  686; 
ttk,  106. 


(t)  8  Bi  &  C.  16;  2  M.  &  B.  158,  S.  C. 
(0  JinU,  106. 

(tt)  4  B.  &  C.  962;  7  D*  &  R,  876. 
{»)  Com.  Dig.  Debt,  A.  1 ;  1  M'CleL  &  T. 
457. 
(y)  8  &  4  W.  4,  e.  42«  s.  14. 
(z)  2  Stra.  1089;  12  East,  588. 
(a)  Com.  D.  A.  4;  Str.  1089;  1  T.  R.  40. 
(5)  Stra.  1089;  1  New  Rep.  104. 

(c)  Marsh,  on  Ins.  596;  6G.  1»  c.  18,  s.  4. 

(d)  Com.  Dig.  Debt,  A.;  pott,  "vol.*!. 


pkyneaas,  for  the  professional  tax.    Ohio  v.  Hibbord,  8  Ohio,  68 ;  Same  v.  Proadflt,  ib. :  Same 
f.  Gftilay,  5  Ohio,  14. 

(1)  Btanlej  v.  Chappel,  8  Cowen,  285.  And  debt  on  an  award  of  money  will  lie  without  re* 
|ud  to  the  penalty  of  the  bond.    Ex  parte  Wallis,  7  Cowen,  622. 

(2)  But  debt  will  not  lie  on  a  jadgment  for  damages  obtained  under  the  act  of  the  6th  of 
April,  1802,  (Pard.  Dig.  621,)  '* to  enable  purohasers  at  sheriff's  and  coroners*  sales  to  obtain 
PowBwsion."  The  rem^y  presmibed  by  the  act  can  alone  be  pursued.  Moyer  v.  Kirby,  14 
Berg,  k  Bawle,  162. 

(8)  Pease  «.  Howard,  14  Johns.  479.    Bennet  iv  Moody,  2  Hall,  471. 

(4)  Hubbell  o.  Cowdrey,  5  Johns«  182.  Andrews  v.  Montgomery,  19  ib.  162<  Mills  v. 
l)vyee,  7  Cranch,  481,  afde^  106,  and  note. 

(§)  M>tlie8  on  the  decree  of  a  court  of  chancery,  in  another  State,  for  the  payment,  by  the 
dcftodtttt,  of  money  only,  without  any  acts  to  be  done  by  the  plaintiff.  Post  r<  Neafte^  8  Caines, 
22L  ETans  v.  Tatem,  9  Serg.  &  Rawle,  252.  Debt  lies  upon  a  decree  of  a  court  of  cbanoeij, 
iimg  the  balance  of  an  account  between  partners.  Thrall  v.  Waller,  18  Vermont,  281.  So 
itBcs  to  reeorer  a  sum  of  money  decreed  as  alimony.  Howasd  v.  Howard,  15  Mass.  196.  See 
Bliott  r.  Ray,  2  Blaokf.  31 ;  Irring  v.  McLean,  4  Blackfl  52.  But  see  Van  Buskirk  v.  Mulook, 
S  Barring.  184;  Eichdberger  v.  Smyser,  8  Watts,  181« 

(6)  tSin  V.  Bouse,  15  Wend.  220.  Debt  is  a  proper  remedy  on  a  bond  Mnditioned  for  the 
PKrftnnaiice  ot  corenants.    Meakings  v.  O'Chiltree,  5  Porter.  805. 

(7)  EQicatt  v*  The  U.  States  Ins.  Company,  8  Gill  &  Johns.  166.  Judgment  reversed  where 
ta  action  of  awimpnt  had  been  brought  against  an  Insurance  Company  on  a  policy  sealed  with 
^Mk  eorponte  miL    Marine  Infiuanoe  Company  of  Alexandria  v.  Toong^,  1  Cranch,  882. 
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iL  MM.  devisee  having  legal  assets  {e),  and  by  the  sheriff  or  his  assignee  on  bail 
bonds  (/)  (1),  and  replevin  bonds  (g*)  (2),  on  leases  for  rent  or  penalties, 
as  for  plowing  up  meadow,  <&c.  (A),  on  annuity,  deeds,  and  on  mortgage 
deeds.  An  action  of  debt  is  not  sustainable  against  the  assignee  of  pari 
of  land  demised  (t).  Debt  is  the  remedy  given  by  the  statute  {k)  to  the 
executor  of  a  tenant  in  fee  or  for  life,  to  recover  rent  which  accrued  due 
to  the  testator,  and  to  husbands  to  recover  rent  which  became  due  to  them 
and  their  wives,  fi>r  rents  of  the  wives'  freeholds  during  the  life  of  the 
wives.  Debt  is  also  sustainable  for  a  rent-charge  or  annuity  granted  for 
years,  or  by  the  executor  of  a  tenant  for  life  of  a  rent-charge,  or  of  a 
tenant  pur  outre  vie  after  the  death  of  cestui  qui  vie  (/).  But  it  should 
seem  that  no  action  can  be  supported  at  law  for  the  arrears  of  an  annuity, 
unless  it  be  granted  by  deed,  and  there  must  be  an  express  grant  in  such 
deed  (m).  And  debt  is  not  sustainable  for  the  arrears  of  annuity  or  yearly 
rent  devised,  payable  out  of  lands  to  A.  during  the  life  of  B.,  to  whom  the 

[  *111  ]  lands  are  devised  for  life,  B.  paying  the  *same  thereout,  so  long  as  the 
estate  of  freehold  continues  (n)  ;  and  this  although  it  is  not  stated  in  the 
declaration  that  the  grantor  had  a  freehold  in  the  premises  out  of  which  it 
was  payable,  as  it  must  be  inferred  that  he  had  such  an  interest,  where 
nothing  appears  to  the  contrary  (o).  The  reason  assigned  is,  that  the  law 
will  not  suffer  a  real  injury  to  be  remedied  by  an  action  merely  personal; 
neither  does  the  action  lie  by  the  statute  8  Anne  (^),  for  that  statute  applies 
only  to  cases  of  demises  from  landlord  to  tenant  (9),  the  assignee  of  a 
rent  reserved  upon  a  lease,  may  maintain  debt  for  the  arrears  (r). 

This  action  lies  also  on  records  (8),  as  upon  the  ^tt^m^n^  of  a  superior 
or  inferior  Court  of  record  (5),  either  generally,  or  against  an  executor  or 
administrator,  suggesting  a  devastavit  (J),  Although  the  judgment  was 
erroneous,  debt  lies  until  it  has  been  reversed  (u)  ;  and  the  mere  circum- 
stance of  the  defendant  having  been  rendered,  will  not  bar  the  action. 
Where,  however,  the  defendant  has  been  charged  in  execution  on  the  judg- 
ment, no  action  can  be  supported  on  the  judgment ;  although  he  was  di»- 
charge4  out  of  custody  upon  a  promise  to  pay  the  sum  recovered  by  instal- 
ments, and  which  he  neglects  to  do  (a;)  (4).    And  where  the  defendant  has 


OVBICOBD. 


(e)  Bao.  Ab.Hdr;  7  East,  128. 

(/)  d  Ann.  0. 16,  s.  20. 

(g)  11  Qeo.  2,0. 19. 

ih)  Com.  Big.  Debt,  A.  6,  B.;  8  Bla.  Com. 
281;  1  New  Rep.  104, 109. 

(i)  Curtig  V.  Spitelj,  1  Bing.  N.  C.  769; 
bat  the  landlord  must  proceed  bj  dbtreas; 
id.  ibid.;  or  by  action  of  ooveuant,  id.;  Long- 
ham  f).  King,  Cro.  Car.  221. 

(k)  82  H.  8,0.  86. 

(Z)  1  Saund.  282,  note  1,  276. 

(m)  2  D.  &  R.  608;  14  Ves.  491. 

(n)  4  M.  &  Sel.  118;  2  Saund.  804,  note  8. 


(0)  6  Moore,  886;  8  B.  &  B.  80.  C.  & 

(p)  8  Ann.  c.  14. 

(9)  4  M.  &  SeL  118. 

(r)  6  B.  &  C.  612. 

(s)  Gilb.  Debt,  891,  892;  SaOc.  209;  Com. 
Dig:  Debt,  A.  2. 

(0  1  Saund.  216,  218,219,  n.  7,  8;  6  Mod. 
806;  8  East,  2. 

(tt)  9  Ley.  161;  1  Manh.  284;  5  Taoni. 
667. 

(X)  4  Burr.  2482;  6  M.  &  Sel.  108.  Q». 
if  the  defendant  die  in  exeoution^  id.  104. 


(1)  It  seems  to  be  doubtAil  whether  debt  wUI  lie  on  a  bail  bond  in  Massaohosetts.  See  Iaq« 
v»  Smith,  2  Pick.  281.  It  has  since  been  decided,  that  debt  does  not  lie  on  a  bail-bond  in  Mas* 
sachnsetts.  Crane  v.  Keating,  13  Pick.  889.  Pioroe  v.  Beed,  2  N.  Hamp.  859;  otherwise  in 
Missouri,  Palmer  v.  Atohinson,  1  Mis.  176. 

(2)  Manning  v.  Pierce,  2  Scammon,  4;  Salter  v.  Richardson,  8  Monroe,  204. 

(8)  See  Sbelburn  v.  Bldridge,  10  Vermont,  128;  Greathonse  v.  Smith,  8  Soammon,  642^; 
Eames  v.  Pettis,  4  Vermont,  866;  Headlj  v.  Boby,  6  Ohio,  621.  Debt  is  the  proper  form  of 
aotion  to  recover  a  sum  found  due  by  the  oommissioners  upon  an  insolTent  ^tate,  lb.  Bat  sm 
Eichelberger  v.  Symder,  8  Watts,  181. 

(4)  But  debt  on  a  judgment  may  be  supported  where  an  ezaoution  hat  b«in  levied  Irregu^ 
lariy,  aad  without  produdng  satisftotion.    Fish  v.  Sawyer,  11  Conn.  646, 


U.   DEBT. 


Ill 


been  dischai^ed  out  of  custody  uudor  the  Lord's  Act,  debt  is  not  sustain-  n. 
able  (y^  ;  and  an  action  upon  a  judgment  has  become  less  frequent  since 
the  statute  (z)  which  precludes  the  plaintiff  from  recovering  costs  in  an 
action  on  a  judgment,  unless  the  Court  or  one  of  the  judges  thereof  shall 
otherwise  direct  (a).  It  appears  that  debt  lies  upon  the  judgment  (1) 
or  decree  of  a  colonial  or  foreign  Court,  &c.  (6)  (2)  in  those  instances 
in  which  assumpsit  is  maintainable  upon  them,  and  which  have  been  al- 
ready alluded  to  (c).  Debt  is  often  brought  upon  a  recognizance  of 
bail  (d)  (4),  and  the  remedy  by  scire  facias  is  also  frequently  adopted. 
Upon  the  proceeding  by  scire  faciasj  the  bail  are  not  liable  to  the  costs 
of  the  scire  facias,  unless  they  appear  and  plead  thereto(6)  ;  nor  are 
dami^es  for  detaining  the  debt  recoverable  (/).  And  it  appears  there- 
fore judicious  to  proceed  by  action  upon  the  recognizance  in  ordinary  ca- 
s^  (£")•  ^  ^^^^  ^^^s  upon  a  statute  merchant^  though  not  upon  statute 
staple,  because  the  seal  of  the  party  is  not  affixed  to  the  latter ;  ^^t  it 
lies  *on  a  recognizance  in  the  nature  of  a  statute  staple,  to  which  the  seal  L  ^^^  J 
of  the  conusor  is  affixed  (A).  It  lies  also  on  a  sheriffs  return  of  fieri  fe- 
ci^ which  is  in  nature  of  a  record,  to  recover  the  money  which  he  has 
receiTcd  (i)- 

Debt  is  frequently  the  remedy  on  statutes  either  at  the  suit  of  the  party  ^^  8***- 
grieyed,  or  of  a  common  informer  (&).  In  some  cases  it  is  given  to  the  "^' 
paHff  grieved,  by  the  express  words  of  a  statute,  as  for  an  escape  out  of 
execution  (/)  ;  though  not  for  an  escape  out  of  custody  under  an  attach- 
ment for  non-payment  of  costs  under  a  decree  in  equity  (ni)  (4);  or 
against  a  tenant  for  double  value  for  not  quitting  in  pursuance  of  a  notice 
to  quit  given  by  his  landlord  (n).  And  if  a  statute  prohibit  the  doing  an 
act  under  a  penalty  or  forfeiture  to  be  paid  to  a  party  grieved,  and  do 
not  prescribe  any  mode  of  recovery,  it  may  be  recovered  i^  this  form 
of  action  (o)  (5)  ;  as  treble  the  yalue  of  tithes  not  duly  set  forth  (/?) 


(y)  82  Geo.  2.  c.  28,  b.  20. 

(2)  48  Geo.  3,  o.  46,  ■.  4. 

(«)  When  Booh  ooets  wiU  be  sUowed,  see 
TUd.  Fiae.  9th  cd.  969. 

{b)  See  4  B.  &  Ciee.  418;  6  D.  &  B.  474, 
a  C;  STaust.  85;  9  Frioe,  1. 

(e)  jff«(c,  101. 

{d)  Poff,  ToL  ii.;  Gilb.  Debt,  896. 
-     (c)  See  8  &  9  W/  8,  c  11,  8.  8;  8  6.  &P. 
14. 

(/)  SBarr.  1719, 

igy  See  Tidd,  9tli  edit    1100. 

(Jk>2Saii]]d.60, 70;  in  notis;   Com.  Dig. 


Debt,  A.  8. 

(t)  2  Saond.  848,  844,  note  2;  2  Siiow.  79; 
Hob.  206. 

{k)  Com.  Dig.  Action  on  statute,  £• ;  Bac. 
Ab.  Debt,  8. 

(Z)  1  Rio.  2,  0.  12;  1  Saund.  84,  86,  89, 
218;  Com.  Dig.  Debt,  A. 

(m)  Blower  v.  Hollis,  Cromp.  &  M.  98. 

(ft)  4  Geo.  2, 0.  28,  s.  1;  1  New  Kep.  174. 

(o)  1  Bol.  Ab.  698,  pi.  18, 19;  1  M.  &  T. 
467. 

(p)  Id.  ibid.;  1  Ld.  Baym.  682;  pott,  vol. 
ii. 


(1)  If 'iDtjTe  V.  Oarnith,  1  Const.  Rep.  457;  Headley  v.  Boby,  6  Ham.  627;  Carter  v. 
Gbcws,  2  Porter,  81.  Debt  lies  on  a  jnstioe's  judgment.  James  o.  Henry,  16  Johns,  288,  of 
aaoUwr  state,  Cole  v.  DriseoU,  1  Blaokf.  16,    See  Johnson  v.  Hayes,  8  Harrington,  486, 

(2)  Jordan  v.  Roknnson,  8  Shepley,  167;  M*Intire,  v.  Caruth,  8  Brevard,  895;  Letson  v. 
Wadsworth,  2  Speers,  277, 

(8)  DM  lies  on  a  reoognisanoe  to  the  commonwealth.    Commonwealth  v.  Green,  12  Mass.  1 . 

(4)  Koones  r.  Maddoz,  2  Harr.  &  Gill.  106. 

(5)  Adams  v.  Woods,  8  Craneh.'841 ;  JBx  parU  Marqoand,  2  GaU,  652.  Cashing  v.  DiU, 
2  Seamaoo,  461 ;  Israel  v.  JadcsonvUle,  1  Scam.  291.  Wherever  a  statute  gives  a  right 
ti  reeovcr  damages  which  are  ascertained  by  the  act  itself,  an  action  of  debt  lies  and  is 
iraper,  if  no  speeifio  remedy  is  provided.  Blackburn  v.  Baker,  7  Porter,  284.  Debt  lies  to  re- 
cover the  land  damages  assessed  against  a  Turnpike  under  the  Statute,  no  specific  remedy  be- 
iag  inovided  therein.  Bigelow  v.  Cambridge  Turnpike,  7  Mass.  202;  Jeffrey  v.  Blue  Hill 
Iuii|Hke,  10  liaas.  868;  Rice  v,  Barre 'Turnpike,  4  Pick.  180.  But  not  to  recover  them  against 
%lBfim,the8t«tate  having  provided  a  specific  remedy  by  distress  in  such  case.    Gedney  «. 
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iL,  ]»8T.    or  treble  the  amount  of  damaged  incurred  by  extortion  (9).    Where  a 

statute,  ineorporating  a  gas  company,  provided  that  the  expenses  of  oh* 

taining  the  act  should  be  first  paid  out  of  the  subscriptions,  it  was  held, 

that  the  attomies  who  obtained  the  act  might  recover  their  costs  in  an 

action  of  debt  founded  upon  the  statute  (r)  (1).     On  the  other  hand, 

upon  a  new  statute,  which  prescribes  a  particular  remedy,  no  remedy  can 

be  taken  but  that  particular  remedy  given  by  the  act  (2).    Therefore  -no 

action  of  debt  will  lie  for  a  poor's  rate  (i)  ;  and  surveyors  of  highwajrs 

cannot  maintain  debt  to  recover  composition  money  duly  assessed  in  lien 

of  statute-duty,  the  remedy  by  distress  being  prescribed  by  the  Acts  of 

Parliament  Q),    Where  a  penal  statute  expressly  gives  the  whole  or  a 

part  of  a  penalty  to  a  common  informer ^  and  enables  him  generally  to  sue 

for  the  same,  debt  is  sustainable  (u)  ;  and  he  need  not  declare  qui  tarn 

unless  where  a  penalty  is  given  for  a  contempt  {x) ;  but  if  there  be  no 

express  provision  enabling  an  informer  to  sue,  debt  cannot  be  supported 

in  his  name  for  the  recovery  of  the  penalty  (^). 

When  the       In  some  cases  this  action  is  the  peculiar  remedy,  as  against  a  lessee  for 

P*^'^'^     an  apportionment  of  rent,  where  he  has  been  evicted  from  part  of  the 

"™   ^'     premises  by  a  third  person  ;  though  covenant  is  in  such  case  sustainable 

[  *118  ]  against  the  assignee  of  the  lessee  {z).    It  is  also  the  only  ^remedy  against 

a  devisee  of  land,  for  a  breach  of  covenant  by  the  devisor  (a). 
When  not  Debt,  however,  is  not  in  any  case  sustainable,  unless  the  demand  be  for 
sustainable  ^  g^^J  certain,  or  for  a  pecuniary  demand  which  can  readily  be  reduced  to 
a  certainty  (3^,  as  in  the  instances  before  enumerated  (6) ;  nor  could  it  be 
supported  against  an  executor,  on  a  simple  contract  made  with  the  testator, 
unless  in  the  Court  of  Exchequer  (c),  or  in  those  cases  in  which  the  tes- 
tator, if  living,  could  not  have  waged  his  law  (d)^  though  if  the  executor 
pleaded,  and  did  not  demur,  he  could  not  afterwards  object  to  the  form  of 
action  (e)  ;  and  an  executor  might  be  sued  in  debt  upon  a  simple  contract 

{q)  2  nia.  Rep.  1101.  (a)  7  East,  12. 

(r)  4  B.  &  C.  962;  7  D.  &  R.  876,  S.  C.  (6)  AnU^  108, 109. 

(t)  Per  ]>ennisoD,  J.«  2  Burr.  1157.  (c)  1  New  Rep.  293;  Plowd.  182;  9  Go.  86 

(0  1  M*Clel.  &  Y.  450.  b.;  1  Saund.  68,  216,  286;  2  Sannd.  74.  n.  2; 

(u)  Com.  Big.  Action,  £.  1,  2.  anU^  116, 117.    But  no  third  person  enn  ob- 

{x)  Id.  ibid.;  2  Saund.  874,  n.  1;  2:  1     jeot;  1  Marsh.  280;  5 Taunt  665;  8  B.  &  G. 

Saund.  186,  n.  1.  817. 

(y)  5  East,  818,  815;  Stra.  828;  Bae.  Ab.  {d)  1  Saund.  216  a.  note  4;  9  Co.  87b. 

Action,  Qui  iam,  A.  (<)  Plowd.  182;  1  Marsh.  72;  5 Taimt.  835*4 

(z)  2  East,  579,  580.  665,  a  C;  8  B.  &  C.  817. 

•  "      -^^— — ^— — ^^— — ^— ^— — — — ^— — — — ^-^— — ^^-^-^— ^-^— — ^— — — — ^-^^^^— — ^-^^^— ^— 

Tewksbury,  8  Mass.  807.  See  Smith  v.  Drew,  6  Mass.  514.  But  one  penalty  can  be  reooTered 
against  a  justice  of  the  peace  under  the  **  supplement  to  the  act  for  preventing  clandestine 
marriages/'  passed  the  14th  day  of  February,  1729-30.  (Purd.  Dig.  540.)  Hill  v.  Williams, 
12  Serg.  &  Bawle,  287.  Under  a  penal  statute  only  one  penalty  is  recoTerable  for  one  offence  or 
entire  transaction.  Corporation  of  Kew  Tork  v.  Ordrenan,  12  Johns.  122.  If  the  party  Yam 
no  other  right  than  what  is  derived  from  the  statute,  his  remedy  also  must  be  under  the  statute. 
Almy  V,  Harris,  2  Johns.  175. 

(1)  See  Andover  Turnpike  v.  Qould,  6  Mass.  40;  Same  v.  Hay,  7  Mass.  102;  Franklin  GImb 
Co.  V.  White,  14  Mass.  286;  Peabody  v,  Hoyt,  10  Mass.  86;  Commissioners  «.  Harrington,  1 
Blackf.  260;  Woods  v,  Pettis,  4  Vermt  556;  WUey  v.  Bale,  1  Metcalf,  558.  Where  the  diree- 
tors  of  a  bank  are  made  by  statute  responsible  for  the  debts  of  Uie  bank,  debt  will  lie  against 
them.    Falconer  v.  Campbell,  2  M'Lean,  195. 

(2)  Smith  V.  Drew,  5  Mass.  514;  Gedn^  v,  Tewksbury,  3  Mass.  807.  Smith  v.  Woodmaai« 
8  Foster,  (N.  H.)  520.  Debt  Is  the  proper  form  of  action  against  a'stookholder  of  a  jdnt  coin. 
pany,  by  the  Charter  of  which  stockholders  art  liable  in  their  individual  capacities  for  the  pay* 
ment  of  debts,  contracted  by  the  Company,  to  the  nominal  amount  of  Stock  held  by  tJiem 
speotively.    Simonson  v.  Spencer,  15  Wend.  548. 

(8)  Little  V.  Mercer,  9  Missouri,  218. 
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which  he  had  entered  into  in  his  representative  capacity  (/) ;  and  now  by  u< 
3  <fc  4  W.  4,  c.  42,  s.  14,  it  is  enacted,  ^'  that  an  action  of  debt  on  a  sim- 
ple contract  shall  be  maintainable  in  any  Court  of  common  law  against  any 
executor  or  administrator  (1).  Debt  cannot  be  supported  for  a  debt  pay- 
able by  instalments  till  the  whole  of  them  be  due  (g-)  (2),  though  for  rent 
payable  quarterly,  or  otherwise,  or  for  an  annuity,  or  on  stipulation  to  pay 
JCIO  on  one  day,  and  XIO  od  another,  debt  lies  on  each  default  (A)  ;  and 
e?en  where  one  sum  is  payable  by  instalments,  if  the  payment  be  secured 
by  a  penalty,  debt  is  sustainable  for  such  penalty  (t)  (3).  When  the  land- 
lord has  accepted  rent  from  the  assignee  of  a  lessee,  he  cannot  sustain  debt 
against  the  lessee  or  his  personal  representative,  but  must  proceed  by  ac- 
tioQ  of  covenant  on  the  express  contract  (ft)  ;  and  debt  is  not  sustainable 
<m  a  collateral  conlract^  as  on  a  promise  to  pay  the  debt  of  another  in  con- 
rideration  of  forbeai*ance,  c&c.  (/)  (4),  nor  against  the  endorser  of  a  bill  or 
Bote,  or  by  an  indorsee  against  the  acceptor  (m) ;  and  it  seems  questiona- 
ble whether  it  is  sustainable  in  any  ease  upon  a  note  or  bill,  unless  on  the 
&ee  of  it  it  appears  ihat  it  was  given  for  value  received  (n).  But  it  may  be 
sapported  by  tho  drawer  against  the  acceptor  of  a  bill  of  exchange,  payable 
to  the  drawer  or  his  order,  for  value  received  in  goods  (o)  (5). 

Formerly,  when  trial  by  wager  of  law  was  in  practice,  the  actioi^  of  or  Wager 
asBQinpsit  was  preferable  to  that  of  debt  on  simple  contract  (p).    That  of  ^^^J^ 
node  of  defence  and  trial  was  in  general  in  force  *when  the  debt  was  due  oSSs  S 
on  a  simple  verbal  contract  (g)  (6),  and  it  might  have  been  adopted  (ex-  advanta- 
ges. 

if)  dBing.  200.  (/)  Hardr.  486;  Com.  Dig.  Debt.  B;  2  B.  T  *114  1 

iff)  1  Hen.  BI.  554;  2  Saund.  858,  n.  6;  8  &  P.  88;  Cro.  Car.  107,  198;  1  Salk.  28.           "-              -* 

Cb.22*.;  Selw.  N.  P.58l,n.;  an/f,  116, 117;  (wi)  2B.&P.  78. 

Hm.  Ab.  669.  (n)  CresweU  v.  Crisp,  2  DowL  685;  Lyons 

(i)  M.  ibid,  «.  Cohen,  8  Dowl.  848;  ante,  124. 

(1)  8&  9.  Wm.  3,  c  11;  Bac  Ab.  Debt,  (o)  1  B.  &,C.  674;  8  D.  &R.  165,  S.  C. 

B;  1  Wils.80;  Com.  Dig.  Action,  P.  (p)  8  Bla.  Com.  847. 

(fc)  jfate,  56;  1  Saund.  241^.242,  n.  6;  2  {q)  8  Bla.  Com.  847;  Barry  «.  Robinson,!          ^ 

Stud.  181, 182,  297,  n.  4,  808,  n.  5,  806;  1  New  Rep.  298;  4  D.  &  R.  207;  King  v.  WiU 

Btt.  Ab.  IM>t,  D.;  Com.  Dig.  Debt;  4  Taunt  liams,  8  Bar.  &  Cres.  588. 
«2. 

(1)  BebC  will  lie  on  an  implied  promise  against  an  executor  having  assets.  Knapp  it.  Han- 
ted,  6  Goon.  170.    See  Tnpper  v.  Tupper,  8  Ham.  887. 

(2)  FoDtaine  v.  Areata,  2  McLean,  127;  Famham  v.  Hay,  8  Blaokfl  167. 

(S)  It  has  been  held  that  where  the  condition  of  a  bond  was  for  the  payment  of  interest  an- 
iuHj,  and  the  principal  at  a  distant  day,  the  interest  might  be  recovered  before  the  principal 
VMte,  by  an  aedon  of  debt  on  the  bond.    Sparlcs  v,  Garrigues,  1  Binn.  152. 

(4)  Tappao  V.  Campbell,  9  Yerger,  486;  Long  v.  Long,  1  HiU,  579.  But  debt  was  held  to 
Bei^pOD  K  guaranty  in  these  words,  *'I  guaranty  the  payment  of  the  within  note  to  A.  fbr  value 
reeeifel*'    Brown  v.  Bussey,  7  Humph.  578;  HaU  v.  Rogers,  7  Humph.  586. 

(5)  See  ante,  108,  notes. 

Aa  aetioD  of  debt  will  lie  for  the  payment  of  a  stipulated  turn  in  property,  Snell  v.  Kirby, 
Sllii.  21 ;  Dorsey  v.  Lawrence,  Hardin,  508 ;  Henry  v.  Gamble,  Minor,  15.  But  see  Watson  v, 
IfNtiry,  1  Bn>b.  866;  Bruner  v.  Eelsoe,  ib.  487;  Mattox  v,  Craig,  ib.  584. 

A  itiigle  bond  payable  in  cotton  will  sustain  an  adtion  of  debt.  Ballinger  v.  Thurston,  4  Con. 
Ct  447;  Crawford  v.  Daigle,  2  Virg.  Ca.  521 ;  Bradford  v.  Stewart,  Minor,  44. 

It  ii  said  that  debt  wiU  not  lie  on  a  writing  obligatory  for  the  payment  of  a  sum  certain  in 
Ittk  notes.  Wilson  v.  Hickson,  1  Blaokf.  280;  Osborn  v.  Fulton,  ib.  284;  Scott  v,  Connover, 
1  Hiht  222;  CampbeU  v,  Weister,  1  LiU.  80;  Sinclair  v.  Pieroy,  5  J.  J.  Marsh.  68.  Ante, 
Itt,  note.  B^me  v.  Dnnlap,  8  Leigh,  614;  Hudspeth  v,  Gn^,  5  Pike,  157;  January  v. 
Hwy,  2  Mnnroe,  58;  S.  C.  8  Munroe,  8;  Deberry  v.  Darnell,  5  Yerger,  451:  Toung  o.  Soott, 
(Alsbama,475. 

(6)  By  the  act  for  the  amindment  of  the  law,  wager  of  law  is  abolished  in  every  case  except 
ttit  ofnon  summons  in  real  actions.  Laws  N.  T.  sess.  86,  o.  56,  s.  24.— 1  R.  L.  525.  It  stiU 
C3te  ss  part  of  the  law  of  PennsyWania,  1  Binn.  548;  and  there  are  other  recognitions  of  its 
^■laiee  to  be  Iband  in  Tarious  Acts  of  Assembly,  which  proride  that  in  oertain  actions  it  shaU 
■at  be  adaittttd.    See  8th  see.  of  the  Aot  of  18th  of  Feb.  1785,  [JutUoM  eorpui]  2  Sm.  Imrs , 
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cept  in  the  Exchequer,  or  when  the  creditor  has  become  8o  by  legal 
necessity,  as  in  the  case  of  a  debt  to  a  gaoler,  or  innkeeper,  &c.  for  fees) 
(r)  ;  but  of  late  it  was  so  much  disused  and  discountenanced  (s)  (1,)  that 
debt  had  become  very  frequent,  and  was  preferable  in  some  respects  to 
the  action  of  assumpsit,  the  judgment  therein  being  final  in  the  first  in- 
stance, and  not  interlocutory  as  in  assumpsit.  And  at  length  the  3  &  4 
W.  4,  o.  42,  sect.  18,  enacts  "  that  no  wager  of  law  shall  hereafter  be 
allowed."  It  was  once  considered  that  in  an  action  of  debt  the  plaintiff 
could  not  in  any  case  recover  less  than  the  sum  demanded  (0;  a^ud  that  if 
the  plaintiff  could  not,  upon  the  %ndebitaiu$  or  quantvmmervil  count,  prove 
that  ho  was  entitled  to  recover  the  precise  sum  alleged  to  be  due,  he  must 
be  nonsuited.  It  is,  however,  now  completely  settled,  that  the  plaintiff 
may,  in  debt  on  simple  contract,  prove  and  recover  less  than  the  snm 
stated  to  be  due  in  his  declaration  (t^)  (2) ;  for  the  difference  is,  that 
where  debt  is  brought  upon  a  covenant  to  pay  a  sum  certain,  a  variance 
in  the  statement  of  the  snm  mentioned  in  the  deed  will  vitiate ;  but  where 
the  deed  relates  to  the  matter  of  fact,  there,  though  the  plaintiff  demand 
more  than  is  due,  he  may  enter  a  remiUilur  (x). 

The  declaration  in  this  action,  if  on  simple  contract,  must  show  the  con- 
sideration on  which  the  contract  was  founded,  precisely  as  in  assumpsit ; 
and  should  state  either  a  legal  liability;  or  an  express  agreemetU ;  bat  it 
must  be  alleged  that  the  defendant  agreed^  not  that  he  promised^  to  pay  the 
debt,  (^).  But  on  specialities^  or  records,  no  consideration  need  be 
shown,  unless  where  the  performance  of  the  consideration  constitutes  a 
condition  precedent,  when  performance  of  such  consideration  must  be 
averred :  and  where  the  action  is  founded  on  a  deed,  it  must  be  declared 
upon,  except  in  the  instance  of  debt  for  rent  (2:).  If  the  declaration  go 
for  damages  for  detention  of  the  sum  expressly  agreed  to  be  paid,  as  for 
interest,  the  damages  at  the  conclusion  must  be  proportionably  increased  and 
not  as  usual  be  merely  nominal  (a).  The  plea  of  .the  general  issue  to  debt  on. 
Ispime  contracts,  or  on  statutes,  or  where  the  deed  was  only  matter  of  in- 
ducement, was  formerly  nil  debet.  But  now,  by  reg.  gen.  Hil.  T.  4  W.  4,  the 
plea  of  nil  debet  is  abolished,  and  it  is  order  ed  that  in  actions  of  debt  on 
simple  contract,  other  than  on  bills  of  exchange  and  promissory  notes,  the 
defendant  may  plead  ^^  that  he  never  was  ^indebted  in  manner  and  form 
as  in  the  declaration  alleged,"  &c.  (ft).  In  debt  on  specialty,  the  plea 
denying  the  execution  of  the  deed  set  out  in  the  declaration,  is  non  eat 
factum  (c)  ;  and  to  debt  on  record,  nul  tiel  record;  and  as  those  pleas 


(r)  8  Bla,  Com,  845,  846;  1  Saund.  216  a. 
n.  1;  9  Co.  87  b. 

(0  4  D.  &  R.  206. 

(0  8BU.  Com.  165;  2  Sir  W.  Bla.  1221; 
2  T.  R.  28;  Bul.N.  P.  171;  Stra.  1089. 

(tt)  1  Hen.  Bla.  249,  550;  Dongl.  6;  11 
East,  62. 


(x)  Per  Holt,C.  J.,  2 Lord  Ravm.  816. 
iy)  2  T.  R.  28.  80;  12  Mod.  511 ;  3  B.  &  A. 
208;  2  Smith,  618;  2B.  &  P.  78;  poU. 
{z)  1  New  Rep.  104. 

(a)  Walking  v.  Morgan,  6  Car.  &  P.  661. 
(6)  Pott,  chapter  on  Pleas, 
(c)  2  Lord  Raym.  ^600. 


275 ;  and  seot.  9  of  the  Act  of  22d  April,  1794,  [vice^  &c.]  8  Sm,  Laws,  182,— -10  Serg.  &  Rawb* 
821,  822. — See,  however,  Childres  v.  Emory,  8  Wheat.  642,  denying  the  doctrine  of  Banry  «• 
Robinson,  1  New,  298. 

(1)  In  a  recent  instance,  howerer,  a  defendant  sncoeeded  in  forcing  the  plaintiff  to  abandon, 
his  action,  by  having  recoarse  to  it.    King  v.  Williams,  2  Bam.  &  Cressw.  588. 

(2)  Newlin  v.  Palmer,  11  Serg.  &  Rawle,  100;  United  States  v.  Colt,  Peters,  145.  Whert  % 
penalty  of  double  the  Talae  of  a  specific  article,  was  given  by  statute  to  a  common  informer*  it 
was  held  that  the  plaintiff  might  recover  in  debt  less  than  the  snqi  stated  in  tlie  deolarmdoQ^ 
P«mn  V,  Sikes,  1 1)ay,  19. 
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merely  deny  the  existerrce  of  the  deed,  or  record,  most  matters  or  ^' 
jm>aQds  of  defense  must  now  in  debt  on  a  deed  be  specially  pleaded. 
The  pleadings  in  debt  will  be  fully  noticed  in  subsequent  parts  of  the 
work.  The  judgment  in  the  plaintiff's  favor,  which  at  common  law  is 
final,  in  all  cases  is,  that  the  plaintiff  recover  his  debt^  and,  in  general, 
nominal  damages  for  the  detention  thereof ;  and  in  cases  under  the  8  &  9 
W.  3,  c.  11,  it  may  also  be  awarded,  that  the  plaintiff  have  execution  for 
the  damages  sustained  by  the  breach  of  a  bond,  condiuoned  for  the  per- 
formance of  covenants:  and  the  plaintiff,  unless  in  some  penal  and  other 
particular  actions,  is  in  general  entitled  to  full  costs  of  suit,  although  the 
danuges  recovered  be  under  40^.  (e/) ;  unless  the  judge  certify  under  the 
sutute  (e). 

III.     COVENANT. 

The  rules  respecting  this  action  are  few  and  simple.    It  is  a  remedy      m. 
provided  by  law  for  the  recovery  of  damages  for  the  breach  of  a  cove-  ^^'■"^"'j 
nant  or  contract  under  seal  (g-)  (1).     It  cannot  be  maintained  except  ^  ^^""^  • 
against  a  person  who,  by  himself,  or  some  other  person  acting  on  his  be- 
half, has  executed  a  deed  under  seal,  or  who,  under  some  very  peculiar 
eireomstances,  which  will  be  noticed  hereafter  (A),  has  agreed  by  deed  to 
do  a  certain  thing  (i)  (2).     In  the  case  of  a  covenant  under  seal,  an  ac- 
tion of  covenant  may  be  supported,  whether  such  covenant  be  contained 
in  a  deed-poll  or  indentare  (Je)  ;  or  be  express  or  implied  by  law  from 
'the  terms  of  the  deed  (0  (3)  >  or  be  for  the  performance  of  something  implM 
vn  fuiwro^  or  that  something  has  been  done  (m).     In  some  cases  it  is  sus-  Awtit]«» 
tunable,  although  the  covenant  relate  to  matter  in  prcesentij  as  that  the  ^^ 
coreoantor  is  seized  and  hcUh  good  title  (n)  :  though  it  is  said,  that  in 
general  covenant  will  not  lie  on  a  contract  in  prcesenti^  as  on  a  covenant 
to  stand  seized  ;  or  that  .a  certain  horse  is  *yours ;  or  shall  henceforth  be  [  *116  ] 
the  property  of  another  {o).    It  is  not  essential  that  the  word  "cove- 
nant **  should  be  in  the  instrument,  in  order  to  render  the  defendant  lia- 
ble  in  covenant  (p) ;  nor  is  it  material  that  the  covenantee  has  not  exe.. 


id)  Tidd'B  Pnio.  9ih  ed.  9i5,  96*8, 984. 

(c)  43  Elb.  e.  6. 

{g)  2  Lord  BAjm,  1586;  F.  N.  B.  145; 
Cnx  Jae.  506;  Com.  Dig.  Pleader,  2,  V.  2, 
Comant,  A.  1. 

(A)  Poif.llS. 

(0  6  B.  &  C.  602. 

{k)  1  BoL  Ab.  517,  pi.  40;  Com.  Big.  Cov- 
ttnt,  A.  1. 

(I)  Gob.  Dig.  Covenant,  A  2;  6  Moore, 
199.  202,  note  a.;  1  Bing.  488;  9  B.  &  C. 
506;  1  C.  A  J.  105,  S.  C. 

(a)  Com.  Dig.  CoTenant,  A.  1;  Bao.  Ab. 
Oyveaaat,  A;    Plowd.  808;   eT  Bing.    666. 


What  is  considered  an  implied  ooYonant,  so 
to  to  render  this  the  proper  remedy,  see  12 
East,  179, 182;  18  East,  68,  71,  74;  Piatt  oa 
Cot.  46,  &c.;  Index,  lb.  Implied  Covenant. 
Covenant  on  the  word  '* demise"  in  a  lease, 
5  B.  &  Cres.  609;  4  Taont.  829;  6  Bing.  666; 
ante^  51. 

in)  SWoodd.  85,  86;  2  B.  A  P.  18;  2 
Saund.  181  b. ;  4  M.  &  del.  58;  6  Bing.  656. 

(o)  Plowd.  808;  Finch,  49  b.;'Com.  Dig. 
Covenant,  A.  1;  Yin.  Ab.  Covenant,  A.  pL  6, 
0.  8;PlattonCov.  8. 

(p)  6  Moore,  208. 


(1)  Gale  V.  Kizon,  6  Cowen,  445;  Ludlow  v.  Wood,  1  Pen.  55;  Bilderbaoh  v,  Ponner,  2 
Habt.  64;  Trible  v.  Oldham,  5  J.  J.  Marsh.  187;  Vicary  v.  Moore,  2  Watts,  451;  M'Voy  v. 
Wheeler,  6  Porter,  201. 

(2)  See  Sommerville  v.  Stephenson,  2  Stewart,  271 ;  Fioary  v.  Moore,  2  Watts,  451 ;  Rees  v, 
Overbaagjh,  6  Cow.  746;  Powers  «.  Ware,  2  Pick.  451;  Bassett  v.  Jordan,  1  Stewart,  852;  U. 
States  9.  Brown,  Paine,  422;  PoweU  v.  CUtrk,  2  Penn.  517;  Bell  v.  Curtis,  1  Pen.  142. 

(8)  As  to  implied  covenants  of  title  or  warranty,  see  Frost  v.  Raymond,  Caines,  88. 
Kmi  V,  Wefch,  7  Johns.  258;  Dorsey  «.  Jackman,  1  Serg  &  Baw.'42.  Implied  covenants  may 
heaet  forth  in  the  declaration  in  the  same  manner  as  if  they  were  expressed  in  the  instrument. 
Gmoii  V.  Clark,  8  Cowen,  86;  Barney  v.  Keith,  5  Wend.  502. 
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outed  the  deed  (g).  It  would  be  foreign  to  the  present  inqniiy,  relating 
merely  to  the  application  of  remedy,  to  examine  into  the  nature  and  de- 
scription of  the  different  covenants,  which  are  to  be  found  in  the  works 
referred  to  in  the  note  (r). 

Covenant  is  the  usual  remedy  upon  indentures  of  apprenticeship,  against 
the  master  for  not  instructing  his  apprentice,  or  against  the  party  who 
covenanted  for  the  due  service  of  such  apprentice,  but  it  will  not  lie 
against  an  infant  apprentice  (5)  (1).  It  lies  also  on  articles  of  agreement 
under  seal  (t)^  or  deeds  of  separate  maintenance  (t^)  ;  and  on  covenants 
in  deeds  of  conveyance,  &c.  for  good  title,  &c.  (2:)  ;  on  charter-parties  of 
affreightment  (y)  ;  on  policies  of  insurance  under  seal  against  fire,  &c* 
(sr)  ;  and  on  annuity  and  mortgage  deeds ;  though  debt  in  the  last  in^ 
stances  is  in  general  preferable  when  the  demand  is  for  money  ;  and  it 
seems  that  covenant  lies  on  a  bond,  for  it  proves  an  agreement  (a). 

An  action  of  covenant  is  also  the  usual  remedy  on  leases  at  the  suit  of 
the  lessee,  his  executor  or  assignee,  against  the  lessor,  &c.  for  the  breach 
of  a  covenant  for  quiet  enjoyment,  &c.  and  by  the  lessor,  &c,  against  the 
lessee,  for  non-payment  of  rent,  not  repairing,  &c. 

At  common  law,  upon  the  death  of  a  lessor  seised  in  fee,  his  heir  might 
sue  for  a  subsequent  breach  of  a  covenant  running  with  the  land,  although 
not  named  in  the  lease  (6)  ;  and  the  action  of  debt  lay  for  the  assignee  of 
the  reversion  for  rent^  at  common  law  (c)  ;  but  no  persons  could  formerly 
i^pport  an  action  of  covenant j  or  take  advantage  of  any  covenant  or  con- 
dition, except  such  as  were  parties  or  privies  thereto ;  and  of  course  no 
grantee  or  assignee  of  any  reversion  or  rent  could  maintain  this  form  of 
action.  To  remedy  this  the  statute  82  Hen.  8,  c.  34  (2),  gives  the  as^ 
"signee  of  a  reversion  the  same  remedies  against  the  lessee,  or  his  assignee, 
or  their  personal  representatives,,  upon  covenants  running  with  the  land  as 
the  lessor  or  his  heir,  or  their  successor,  had  at  common  law ;  and  on  the 
I  illT*]  other  hand,  *such  assignee  is  liable  by  the  statute  to  an  action  for  a 
t>reach  of  the  covenant  running  with  the  land,  as  the  lessor,  &o.  was  at 
common  law  (<2).  An  assignee  of  part  of  the  reversion  (6),  and  the  re- 
mainder-man (/),  are  wit£in  the  statute.  We  have  already  observed, 
that  debt  is  the  remedy  given  by  the  32  Hen.  8,  c.  87,  to  executors  of 
persons  who  were  seized  in  fee,  offer  life  of  property,  to  recover  arrears 
of  rent  which  accrue  due  to  the  testators ;  and  to  husbands,  who  survive 


tir  UU80. 


(9)  PotU  lid. 

(r)  Selw.  N.^.  Covenant;  Com.  Dig.  Coy- 
eDant,A.2, 8,  4;  Bao.  Ab.  CoTeouit;  Piatt 
on  Coy. 

(t)  Cpo.  Car.  179. 

(0  8  Swanst.  647. 

(11)  2  New  Sep.  148. 

(«)  2  Saund.  176, 178, 181;  2  B.  &P.  18; 
8  East,  491. 

(y)  8  East,  288;  1  New  Bep.  104;  12  East, 
179,  678,  688;  see  6  Moore,  416. 

(x)  6  T.  R.  710;2  Marsh.  601,  n.  a.  and  6 
Geo.  1.  0.  18;  6  Moore,  199,  202.    When  the 


directors  of  an  insaranoe  company  are  not  per- 
sonally liable,  6  Moore,  199,  202,  note. 

(a)  1  Ch.  Ca.  294;  8  Swanst  648;  8  Lev. 
119;  Hard.  178;  Com.  Big.  CoYenant,  A  2. 

(b)  2  Lev.  92,  and  see  Uie  oonolnding  words 
of  the  statute  82  H.  8,  c.  84,  s.  1. 

(c)  1  Saund.  241,  0. 

id)  8  Bla.  Com.  168.  See  the  obserYations 
on  the  Statute,  Bac.  Abr.  Covenant,  £.  6$ 
Yin.  Ab.  Covenant,  E.  8.  As  to  the  parties 
to  sue  and  be  sued,  ante^  16,  48. 

(e)  2  B.  &  Aid.  106;  4  B.  &  C.  167. 

(/)  8  M.  &  8el.  882. 


(1)  AUter  in  Pennsylvania,  where  the  remedy  is  given  by  statute,  and  where  an  infant  oan- 
not  bis  bound  apprentice  nnleis  by  an  instrument  under  seal.  Comm.  v.  Wiltbank,  10  Serg.  Bk 
Rawie,  416. 

(2)  Vide  Laws  N.  Y.  sees.  86, 0. 81.  B.  L.  868.  The  Enelish  statute  is  in  Ibroein  Penn;q[l- 
vania,  except  such  parts  as  relate  to  the  king  of  England  and  his  grantees.  Roberts*  Big.  226* 
8  Binn.  620. 
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their  wires,  to  recover  rents  which  became  doe  in  the  life-time  of  the  lat-      in. 
ter,  in  respect  of  their  freehold  property  (1).  ootik^iit. 

Where  the  demand  is  for  rent  or  any  other  liquidated  sum,  the  lessor 
has  an  election  to  proceed  in  debt,  or  covenant,  against  the  lessee^  unless 
he  has  accepted  the  assignee  as  his  tenant,  or  his  lessee  has  become  bank^ 
nipt,  in  which  case  the  action  of  debt  is  not  in  general  sustainable ;  and  the 
lessor  can  only  sue  the  lessee,  after  such  assignment,  in  covenant,  and  then 
only  upon  an  express  covenant,  and  not  upon  a  covenant  in  law  (§r).  On 
the  other  hand,  as  a  personal  contract  cannot  be  apportioned,  where  there 
has  been  an  eviction  from  a  part  of  the  land,  even  by  a  stranger,  the  lessee 
GUiDot  be  sued  in  covenant,  but  only  in  debt ;  though  a  distress  may  be 
supported  (A).  With  respect  to  the  assignee  of  the  lessee,  the  lessor  may 
support  debt  (2),  or  covenant,  at  common  law  (t)  ;  and  an  assignee  of  a 
part  of  the  premises  may  be  sued  in  covetumt  (Jc)  (3)  though  not  in 
debt  (/),  and  it  lies  for  an  apportionment  against  the  assignee  of  the  Ics- 
see,  in  case  of  a  partial  eviction  by  a  stranger,  though  we  have  seen  that 
it  is  not  in  such  case  sustainable  against  the  lessee  (m). 

It  is  a  general  rule,  as  before  observed  (n),  that  covenant  lies  upon 
an  implied  covenant,  or  a  covenant  in  law;  as  on  the  word  ^^  demise," 
which  amonnts,  in  general,  in  the  absence  of  an  express  covenant,  to  a 
stipulation  for  quiet  enjoyment  during  the  term  (4)  but  wo  may  remem- 
ber that  such  implied  covenant  ceases  with  the  estate  of  the  covenantor, 
and  will  not  furnish  the  lessee  with  a  remedy  against  the  executors  of  his 
lessor,  if  the  latter  were  only  tenant  for  life,  and  the  remainder-man  evict 
the  lessee  (o). 

From  the  preceding  observations,  it  appears  that  the  action  of  cove- 
nant, being  for  the  recovery  of  damages  for  the  non-performance  of  a  con- 
tract under  seal^  differs  very  materially  from  the  actions  of  assumpsit  and 
d^t.  Assumpsit,  though  for  the  recovery  of  damages,  is  not  in  general 
flustaiiiable  where  the  contract  was  originally  under  *8eal,  or  where  a  [  *118  ] 
deed  has  been  taken  in  satisfaction  (p)  ;  and  though  debt  is  sustainable 
upon  a  sample  contract,  a  specialty,  a  record,  or  a  statute,  yet  it  lies  only 
loit  the  recovery  of  a  sum  of  money  in  numeroj  and  not  where  the  dama- 
ges are  nnliquidated  and  incapable  of  being  reduced  by  averment  to  a 
oertaiBty  (<q)  ;  and  though,  where  the  object  of  ;the  action  of  the  cove- 
nant is  the  recovery  of  a  money  demand,  the  distinction  between  the 
terms  *^  damages,"  and  *^  money  in  numero,'*  may  not  on  the  first  view 
appear  sabstantial,  yet  we  shall  find  it  material  to  be  attended  to  (r). 
Covenant  and  debt  are  concurrent  remedies  for  the  recovery  of  any 

is)  AnU^  49;  1  Sannd.  241,  n.  5;  1  T.  R.  (m)  2  East.  675}  2  M.  &  Sd.  277. 

a2;  Cro.  Jae.  628;  CaUm,  892,  898,  (n)  AnU^  113. 

(ft)  t  But,  676;  2  IL  &  SeL  277.  (o)  6  Biog.  656;  ante,  68. 

(i)  IflaoBd.  241  a;  8  Co.  22  b.;  2  Eaii,  (p)  AnU^  98,  99. 

680.  (9)  8  Lev.  129;  Bui.  N.  P.  167. 

(Jb)  Coogham  v.  King,  Cxo.  Car.  221,  cited  (r)  RUn  in  arrere  is  a  good  plea  ia  dtbt 

IKng.  H.C.  768;  Sir  W.Jo.  246;2£tst,  for  rent,  but  not  in  coMfurri^  because  the  lat- 

680.  ter  action  is  for  damages,  Cowp.  588, 589. 

{I)  Curtis  «.  8pit^,  1  Bi^.  N.  G.  766. 

<1)  A  wwmatj  of  lands,  in  a  deed  in  fte,  is  the  subject  of  a  personal  action  of  coTenant 
•pint  tbe  eaeentots  of  the  warrantor,  in  •New  York  and  New  Jeney.  Townsend  v,  Morris,  8 
Cov.  128;  Ch^wian  v.  Holmes,  6  Hslst  20. 

(2)  KertoB  «.  Ynltee,  1  HaU,  884. 

(t)  Bat  see  FnlftoD  «.  Stewart,  2  Ohio,  216. 

(4)  QnoidB  V.  Clark,  8  CoweQ,  86. 
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m.  The  rules  which  affect  the  form  of  the  pleadings  in  covenant  will  be  fnl- 

ootniAXT.  jy  considered  hereafter.  We  may  here  observe  generally,  that  the  dec- 
Son^and  lo,faJt\on  in  this  action  must  state  that  the  contract  was  under  seal  (r)(l)  ; 
pleadings,  and  should  usually  make  a  profert  thereof,  or  show  some  excuse  for  the 
omission  (5)  (2).  It  is  not  necessary  to  state  the  consideration  of  the  de- 
fendant's covenant,  unless  the  performance  of  it  constituted  a  condition 
precedent,  when  such  performance  must  be  averred  (3)  ;  or  unless  a  con- 
sideration be  by  law  necessary  ;  and  even  in  that  case  an  averment  that 
the  defendant,  ^^  for  the  consideration  mentioned  in  the  deed,"  thereby 
covenanted,  will  be  sufficient  on  general  demurrer,  the  defendant  not  crav- 
ing oyer  of,  and  setting  out  a  deed  showing  no  consideration,  &c.  (/). 
Only  so  much  of  the  deed  and  covenant  should  be  set  forth  as  is  essen- 
tial to  the  cause  of  action  ;  and  each  may  be  stated  according  to  the  legal 
effect,  though  it  is  more  usual  to  declare  in  the  words  of  the  deed  (4). 
The  breach  also  may  be  assigned  in  the  negative  of  the  covenant  generally, 
or  according  to  the  legal  effect  (5).  Several  breaches  may  be  assigDed 
at  common  law  {u)  ;  and  as  the  recovery  of  damages  is  the  object  of  the 
suit,  a  sum  sufficient  to  cover  the  real  amount  should  be  laid  at  the  end  of 
•  the  declaration,  as  the  amount  of  the  damage  sastained. 

In  covenant  there  is  strictly  no  plea  which  can  be  termed  a  general  is- 
sue, for  non  est  factum  only  puts  in  issue  the  fact  of  sealing  the  deed  (6)  ; 
and  non  infregit  convenlionem  and  nil  debet^  are  insufficient  pleas  (x)  (7)  ; 
and  therefore  most  matters  of  defence  must  be  pleaded  specially  (jf)  (8^. 
These  rules  will  be  fully  explained  hereafter.  The  jud^^ment  in  this  ae- 
tion  is,  that  the  plaintiff  recover  a  named  sum  for  his  damage  which  he 
hath  sustained  by  reason  of  the  breach  or  breaches  of  covenant :  together 

(r)  Anlt^  118;  2  Ld.  Raym.  1536;  Com.  Rep.  146. 

Dig.  Pleader,  2  V.  2;  see  Piatt  on  Cot.  6.  (x )  Com.  Dig'.  Pleader,  2  V.  4,  &c.;  8  X. 

(s)  8  T.  R.  151.  R.  288;  1  Lev.  188^ 

(0  8  BiDg.  322.  (iy)  Com.  Dig.  Pleader,  V.  4,  ftc. 
(tt)  Com.  Dig.  Pleader,  2  V.  2,  8;  Com. 

(1)  Smith  V.  Emery,  7  Halst    Vide  Van  Santwood  v.  Sanfbrd,  12  Johns.  179. 

(2)  Cutts  V.  United  States,  1  Gallis.  69.    Smith  v.  Emery,  7  Halst  78. 

(8)  Harrison  v,  Taylor,  8  Marsh.  168;  Hounsford  v.  Fisher,  Wright,  580;  Goodwin  ft,  Lynn. 
4  Wash.  C.  C.  714;  Leonard  v.  Bates,  1  Blaokf.  175;  Tinney  v.  Ashley,  15  Piok.  552;  DaJdn 
V,  Williams,  11  Wend.  67;  Jones  v,  Summenrille,  1  Porter,  487;  Smith  v,  Christmass,  7  Y«iw 
ger,  565;  Farham  v.  Ross,  2  Hall,  167;  Thompson  v.  Gray,  2  Stew.  &  Porter.  60. 

(4)  Gates  «.  Caldwell,  7  Mass.  68. 

(5)  Potter  V.  Bacon,  2  Wend.  583  Randel  v,  Chesapeake  &  Del.  Canal  Co.,  1  Harrington. 
161;  Breckenridge  v.  Lee,  3  Bibb.  880;  lUckert  v.  Snyder,  9  Wend.  416. 

(6)  J>ron  est  factum,  is,  under  a  statute  of  Ohio,  a  plea  of  the  general  issue  in  CoTenant, 
Granger  v.  Granger,  6  Ham.  41.  Couroier  v.  Graham,  1  Ohio.  830,  so  &r  that  anotioe  of  mat* 
ter  in  bar,  or  in  set-ofif,  may  be  put  in  under  it,  ib. 

The  single  plea  of  non  ett  factum  admits  all  the  material  averments  in  the  declaration. 
M'Neish  v.  Stewart,  7  Cowen,  474;  Thomas  v.  Wood,  4  Cowen,  173;  Cooper  v,  Wataon,  10 
Wend.  202;  Barney  v.  Keith,  6  Wend.  555;  Kane  v.  Sawyer,  14  Johns.  89,  and  puts  in  issnc 
only  the  giving  of  the  deed.  Legg  v,  Robinson,  7  Wendell,  191;  Norman  v.  Wells,  17  Wendell 
186;  Hebbard  v.  Delaplaine,  8  Hill  187;  Gonldmg  v.  Hewitt,  2  HiU,  644;  Dale  v.  Roosevelt,  9 
Cowen,  307. 

(7)  The  plea  of  non  infreffU  conviniionem  is  not  a  general  issue,  but  must  be  pleaded  bt 
bar.  Phelps  v.  Sawyer,  1  Aik.  150.  See  Bender  v.  l^mbe^ger,  4  Dall.  486;  Roosevelt  •• 
Furton,  7  Cowen,  71. 

(8)  Where  all  the  covenantsare  in  the  affirmative,  omnia performavii  is  a  good  plea.  Baylej 
V.  Rogers,  1  Greenl.  189;  See  Champ  v.  Asdery,  2  Marsh.  246;  Raugler  v.  Morton,  4  Watts, 
265. 

The  plea  of  **  conditions  performed  "  admits  all  the  faots  that  are  well  alleged  and  i^anm 
the  proof  of  perfonqanoe.  Harrison  v.  Park,  J.  J.  Marsh,  122.  See  Neave  v.  Jenkins,  2  Teiitfli, 
107;  Roth  V,  MiUer,  \b  Serg.  &  R.  105;  Bryant  v.  Smithson,  8  St«w.  889. 
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with  full  costs  of  Bait,  to  which  tho  plaintiff  is  in  general  entitled,  althoagh 


the  damages  recovered  be  under  40^  (sr)  unless  the  judge  certify  under  ^^^■"*"*' 
the  statute  of  Elir.(a). 


•IV.   DETINUE.  [•121] 

The  action  of  detinue  is  the  only  remedy  by  suit  at  law  for  the  recovery       it. 
of  a  personal  chattel  in  specie^  except  in  those  instances  where  the  party*  dkikub. 
can  obtain  possession  by  replevying  the  same,  and  by  action  of  replev- 
in (6).    In  trespass,  or  trover,  for  taking  or  detaining  goods,  or  in  asr 
sompsit  for  not  delivering  them,  damages  only  can  be  recovered. 

Tiiis  is  an  action  somewhat  peculiar  in  its  nature,  and  it  may  be  difficult 
to  decide  whether  it  should  be  classed  amongst  forms  of  actions  ex  con- 
tradu^  or  should  be  ranked  with  actions  ex  delicto.  The  right  to  join  deti- 
Diie  with  debt  (c),  and  to  sue  in  detinue  for  not  delivering  goods  in  pur* 
nance  of  the  terms  of  a  bailment  to  the  defendant  (e2),  seem  to  afford 
gronnd  for  considering  it  rather  as  an  action  ex  contractu  (1)  than  an  acr 
tioo  of  tort.  On  the  other  hand,  it  seems  that  detinue  lies  although  the 
defendant  wrongfully  became  the  possessor  thereof  in  the  first  instance, 
without  relation  to  any  contract  (e).  And  it  has  recently  been  considered 
IS  an  action  for  tort^  the  gist  of  the  action  not  being  the  breach  of  a  con- 
tract, but  the  ivrongful  detainer^  for  which  reason,  although  a  declaration 
in  detinue  has  stated  a  bailment  to  the  defendant,  and  his  engagement  to 
re-deliver  on  request^  and  the  defendant  has  pleaded  that  the  bailment 
was  as  a  security  for  a  loan,  the  plaintiff  may,  without  being  guilty  of  a 
departure,  reply  that  he  tendered  the  debt,  and  that  the  defendant  after- 
wards wrongfully  withheld  the  goods  (/).  Since  the  3  &  4  W.  4,  c.  42, 
1. 13,  abolished  wagerr  of  law,  this  action  has  become  more  frequent  (g*). 

This  action  may  be  considered,  1st,  with  reference  to  the  nature  of  the  ^^   p^ 
thing  to  be  recovered ;  2dly,  the  plaintiff's  interest  therein ;  3dly,  the  in-  what 
jary ;  4thly,  the  pleadings ;  5thly,  the  judgment.  prop«rty  U 

lUs  action  is  only-sustainable  for  the  recovery  of  a  specific  chattel^  and 
BOt  for  real  property  (A).  The  goods  for  which  it  is  brought  must  be  dis- 
tiognishable  from  other  property,  and  their  identity  ascertainable  by  some 
certain  means,  so  that  if  the  plaintiff  recover,  the  sheriff  may  be  able  to 
deliver  the  goods  to  him ;  thus  it  lies  for  a  horse,  a  cow,  or  money  in  a 
h^ :  but  for  money  or  com,  &c,  not  in  a  bag,  or  chest,  or  'otherwise  dis-  [  *122  ] 
tingmshable  from  property  of  the  same  description,  detinue  cannot  be  sup- 
Is)  TkU,  9tli  ed.  945,  968,  977,  97S.  that  in  detinue  the  value  of  the  goodn  is  nnli- 
(«)  43  Eltz.  e.  6;  Tidd,  6th  ed.  952,  953,  quidated,  and  the  claim  is  not  reduced  to  a 
954.                                                                        sufficiently  liquidated  amount  to  render  the 

{b)  Z  Bla.  Com.  146, 152;  Wnies,  120;  Co.       application  of  the  law  of  set-off  possible. 
Ui.  29t  b;  Cora.  Dig.  Detinue,  A.  (/)  Geldstone  v,  Hewett,  1  Cromp.  &  Jerr. 

(c)  2  Sound.  117  b.  565;  1  Tyr.  450,8.  C. 

{4)  Pimt^  124.  ig)  See  be/ore,  Barry  ».  Robinson,  New 

(e)  Pofi,  122.    It  is  also  clear,  that  a  set-      Ben.  295;  King  v.  WiUiams,  8  Bar.  &  Cres. 
if  is  not  aTsHable  in  this  form  of  action,  Bui.       53o. 
X.P.  181.    But  this  may  be  on  the  ground  (A)  Cro.  Jac.  89. 


(1)  This  is  certainly  confirmed  by  the  history  of  the  action,  from  which  it  will  appear  that 
itinaB  was  originally  no  other  than  an  action  of  debt  in  the  detinet,  instead  of  the  debt.  As 
ts  wldek,  at  wdl  as  the  ancient  law  respecting  this  action,  vide  2  BeeTo's  Hist.  ^  U.  261,  888» 
836;  S  Bcere's  HisL  K.  L.  66,  74. 
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ported  (f).    It  lies  for  the  recovery  of  charters  and  title-deeds,  the  prop- 
erty in  which  generally  accompanies  the  title  to  the  land  to  whicli  they 
relate  (ft).    'And  it  is  sustainable  upon  a  contract  for  not  delivering  a 
specific  chattel  in  pursuance  of  a  bailment  or  other  contract  (/)  ;  but  to 
support  this  action,  the  property  in  some  particular  chattel  must  be  vested 
in  the  plaintiff;  and  therefore  assumpsit,  or  debt  in  the  detinet,  is  the  only 
remedy  for  the  non-delivery  of  com,  &c.  sold,  where  no  specific  corn  was 
contracted  for  (m). 
24y.  TlM      A  person  who  has  the  absolute  or  general  property  in  certain  specific 
J'^'i^^**  goods,  and  the  right  to  the  immediate  possession  thereof,  may  support  this 
<At«i«tt.     i^^iQQ^  although  he  has  never  had  the  actual  possession  ;  therefore  an  heir 
may  maintain  detinue  for  an  heir-loom ;  and  if  goods  be  delivered  to  A. 
to  deliver  to  B.,  the  latter  may  support  this  action,  the  property  being 
vested  in  him  by  the  delivery  to  his  use  (n).    But  if  the  plaintiff  have 
not  the  right  to  the  immediate  possession  of  the  goods,  and  his  interest  be 
in  reversion,  he  cannot  support  detinue,  trover  or  trespass  (o).    And  it 
seems  to  be  a  general  rule,  that  the  plaintiff  must  have  a  general  or  special 
property  in  the  goods,  at  the  time  the  action  was  commenced^  in  order  to 
maintain  detinue  (p).    A  person  who  has  only  a  special  property,  as  a 
bailee,  &c.  may  also  support  this  action,  where  he  delivered  the  goods  to 
the  defendant,  or  they  were  taken  out  of  such  bailee's  custody  {q).    It  is 
said,  that  if  a  person  detain  the  goods  of  a  woman,  which  came  to  his 
hands  before  her  marriage,  the  husband  must  alone  bring  this  action,  be- 
eanse  the  property  is  in  him  alone  at  the  time  of  the  action  brought  (r). 
And  an  heir  who  is  entitled  to  an  estate  per  autre  vie^  as  special  oocupant, 
may  in  this  action  recover  the  title-deeds  relating  to  the  estate  («).    If 
the  owner  of  an  estate  deliver  the  title-deeds  to  the  bailee,  and  then  con- 
yey  away  the  estate,  the  action  for  the  detention  of  the  deeds  should  be 
brought  in  the  name  of  the  new  proprietor  of  the  property  (0* 
aaiy.  Tha      The  gist  of  this  action  is  the  wrongful  detainer ^  ancl  not  the  original 
^?^^*    -  taking  («).    It  lies  against  any  person  who  has  the  actual  possession  of 
I  ^^'  J  the  chattel,  and  who  acquired  it  by  lawful  means,  as  either  *by  bailment, 
delivery,  or  finding  (re).     It  is  a  common  doctrine  in  the  books,  that  this 
action  cannot  be  stipported,  if  the  defendant  took  the  goods  tortUmsly  (jf) ; 
an  opinion  which  appears  to  be  founded  on  the  judgment  of  Brian,  0.  J.| 
who  held  {z)  that  detinue  could  not  in  such  case  be  supported ;  on  tfate 
&llacioi»  reasomAg,  that  by  the  trespass  the  property  of  the  plaintiff  was 
divested,  and  consequently  that  the  property  in  the  chattel  was  not  vested 
in  the  plaintiff  at  the  time  of  the  conunencement  of  his  action  (a).    Bat 


M)  Com,  Dig.  Oetinae,  B.  C. ;  Co.  lit.  286  b; 
8  Bla.  Com.  152;  Bolst.  £08;  Moore,  894. 

{)c)  4  T.  R.  229,  282. 

(/)  Flti.  N.  B.  188;  Wnies,  120;  8  Bla. 
Com.  152. 

(m)  8  Woodd.  104;  1  Bjer,  24  b. 

(n)  2Sau]id.47anote;  1  Bro.  Ab.  Detinue, 
pi.  80,  45;  1  Bol.  Ab.  606;  Com.  Die.  Detinue, 
A.;  4Bing.  111. 

(0)  7  T.  R.  9. 

(p)  4  Bing.  106. 

{q)  Bro.  Ab.  Detinne;  1  Sannd.  47  b,  c,  d; 
4  Bing.  111. 

(r )  Bol.  N.  P.  60 ;  anUy  88.  Std  vvU  Bep. 
tamp.  Hardw.  120. 

(i)  4  T.  B.  229, 281. 

(0  See  4  Bing.  106. 


(u)  8  Bla.  Com.  152;  Co.  lat.  286  b;  2 
Bolst.  808;  Geldstone  t>.  Hewitt,  1  Cromp.  & 
JerY.  565;  1  Tyr.  450,  S.  C. 

(x)  Willes.llS;  Co.  Lit.  286  b;  fits.  K. 
B.  188,  E.;  Bao.  Ab.  Detinue. 

(y)  6  H.  7,  9 :  2  Bla.  Com.  152;  Bro.  Ab.. 
Detinue,  pi.  86,  58;  Com.  Dig.  Detinue,  D.; 
Vin.  Ab.  Detinue  B.  2,  pi.  5,  Treepaea,  Y.  pi 
12 :  Cro.  Blix.  824;  Selw.  N.  P.  Detinue,  2d 
edit.  697,  note  8;  but  see  4th  edit  685,  note 
8;  7th  edit.  668,  note  8.  In  equity,  see  10 
Ves.  168. 

(«)  6  H.  7,  9. 

(a)  6  H.  7,  9.  Lord  Kenyon,  C.  J.  in  1 
Eaat,  107, 108,  observed  upon  this  doctrine  of 
the  property  being  altered  c^  a  trespass. 
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it  is  observable,  that  Tavasor,  J.,  in  the  same  case,  was  of  different  opin- 
ion, and  the  notion  that  the  property  can  be  changed  bj  the  trespass  ap-  ^ 
pears  anfonnded,  for  though  a  trespasser  die  possessed,  thdf  property  is 
not  thereby  altered  (6)  ;  and  it  is  a  principle  of  law,  that  no  person  can 
avail  himself  of  bis  own  wrong.  It  has  been  decided  that  if  goods,  Scc^ 
taken  away  continae  in  specie  in  the  hands  of  the  executor  of  the  wrongs- 
doer,  replevin  or  detinue  may  be  supported  against  the  executor  (c).  In 
pleading  it  is  nsual  to  state  that  the  defendant  acquired  the  goods  by  fi$id' 
mgj  (except  where  he  is  declared  against  as  a  bailee)  ;  yet  that  all^a<- 
tioQ  is  not  traversable  (d)  ;  and,  as  observed  in  KeUie  v.  Broomsell  (e)^ 
if  detinue  could  not  be  supported  because  the  original  taking  was  tortious^ 
a  person  might  be  greatly  injured,  and  have  no  adequate  remedy  ;  for  in 
trover  damages  only  can  be  recovered,  and  the  thing  detained  may  be  of 
such  a  description  that  a  judgment  merely  for  damages  would  be  an  inad^ 
equate  satisfaction  (/  ).  Detinue  cannot  be  supported  against  a  person 
who  never  had  the  possession  of  the  goods ;  as  against  an  executor  on  a 
bailment  to  the  testator,  unless  the  goods  came  to  the  possession  of  the 
execotor  (g*)  (1)  ;  nor  does  it  lie  against  a  bailee,  if  before  demand  he 
lose  tbem  by  accident  (A)  ;  though  if  ho  wrongfully  deliver  the  goods  to  ' 
uoiher,  he  will  continue  liable  (t).  And  it  seems  that  if  the  defendant 
represent  that  he  has  the  goods,  and.  thereby  induce  the  owner  to  bring 
the  action  against  him,  he  is  liable,  although  it  does  not  appear  that  he 
had  the  general  controlling  power  over  the  goods  Qk).  If  goods  be  d^ 
fivered  to  a  feme  before  her  marriage,  and  afterwards  detained,  the  ac- 
tion may  *be  brought  against  husband  and  wife  (/),  but  if  the  bailment  f  *184  1 
were  to  the  husband  and  wife  after  marriage,  it  is  said  that  the  husband 
anst  be  sned  alone  (m).  If  an  infant  have  bought  goods,  and  on  apply- 
cation  for  payment  he  refuse  to  pay  on  the  ground  of  his  infancy,  and  any 
of  the  goods  remain  in  specie,  they  should  be  demanded,  and  afterwards 
die  prudent  course  will  be  to  declare  in  detinue  for  the  goods,  with  a 
count  in  debt  for  goods  sold  and  delivered,  and  at  least  on  the  former 
the  plaintiff  would  recover,  should  the  defendant  plead  infancy  to  the  lat- 
ter (n). 

Wift  reqpect  to  the  Pleading's  in  this  action,  more  certainty  is  neoeasa-  ite  flgiAk 
ly  in  the  description  of  the  chattels  than  in  an  action  of  trover  or  reple>  ^^  ^ 
via  (o)  ;  but  it  is  not  necessary  to  state  the  date  of  a  deed  (p)^  and  if 
Ae  action  be  brought  for  several  articles,  the  value  of  each  need  not  be 
stated  separately  in  the  declaration,  though  the  jury  should  sever  the 


(&)   Com.  ]%.  Ken*  K;  S«lw.  Detinae^ 

iie,ae,90. 

(c)  Brou  Alk  Petiaiie,  pL  10.  For  a  oon- 
iciBQn  bj  a  testator^  trover  would  be  the  rem- 
«dj  aguiist  hk  ezeoator,  to  whose  hands  the 
goods  did  not  oome,  see  1  Saiind*  216,  217,  n. 

(d)  Dog.  Plaa  124;  Bro.  Ab.  Detinue,  pL 
9f^;  1  New  Bep.  140;  Jenk.  2  Cent.  p.  78. 

(<)  mUee,  120. 

(/)  See  ateo  do.  Blii.  824;  Com.  Dig.  Ao- 
liB,  IL  6;  27  H.  8, 22;  Viii.  Ab.Detiniie  D. 
ft.  pL  62. 


(Sf)  Brow  Detimte,  19;  2  Babt.  d08;  ««prtf 
note  (c). 

(h)  Bro.  Dednue,  pi.  1, 88,  40. 

(0  Id,  and  pi.  2,  84;  2  B.  &  Aid.  708; 
Peake,  0.  Nw  P.  42. 

(k)  8  B.  &  C.  186. 

(/)  Ce.  Lit  861  b. 

(m)  8  Bolst  808;  88  Bd.  8,  lb.  1;  ne^nft; 
106,106. 

(n)  Supra^  n.  (c). 

(o)  2  Saimd.  74  b;  Co.  Lit  286  b. 

0>)  Bao.  Ab.  Detinue,  B.;  1  Wile.  116. 


(ll  13ie  plea  of  non  detinet  by  an  executor  ie  a  bad  plea  to  a  declaration  on  a  jadgmtnt 
-^-K  his  testator;  and  bring  shown  to  be  llklse,  will,  on  motion,  be  stroflk  oat  witii  oesls. 
w.  WMer^  10  Wend.  624. 
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value  of  each  bj  their  verdict  (9).  In  the  case  of  a  special  bailment  it 
is  proper  to  declare,  at  least  in  one  count,  on  the  bailment  (r)  ;  and  to 
lay  a  special^equest  (5)  :  bat  in  other  cases  it  is  sufficient  to  declare  up- 
on the  supposed  finding,  which  we  have-  seen  is  not  traversable  (0*  And 
the  plaintiff  may  declare  on  a  bailment  to  re-deliver  on  request,  and  yet 
in  his  replication  rely  on  a  different  bailment  (u). 

The  Reg.  Gkn.  Hil.  Term,  4  W.  4,  r.  III.,  order  that  in  detinue  the 
plea  of  non  detinet  shall  operate  as  a  denial  of  the  detention  of  the  goods 
by  the  defendant,  but  not  of  the  plaintiff's  property  therein,  and  that  no 
other  defense  than  such  denial  shall  be  admissible  under  that  plea,  conse- 
quently the  defendant  must  plead  specially  almost  every  ground  of  de« 
fense,  as  that  the  goods  were  pawned  to  him  for  money  remaining  unpaid 
(^) ;  and  he  must  also  plead  specially  any  other  description  of  lien  (z). 

The  nature  of  this  action  requires  that  the  verdict  and  judgment  be 
such  that  a  specific  remedy  may  be  had  for  recovery  of  the  goods  detain^ 
ed,  or  a  satisfaction  in  value  for  eacii  several  parcel,  in  case  they,  or 
either  of  them,  cannot  be  returned  ;  and  therefore,  where  the  action  is 
for  several  chattels  the  jury  ought  by  their  verdict  to  assess  the  value  of 
each  separately  (a)  ;  and  if  the  jury  neglect  to  find  the  value,  the  omis- 
[  *126]  sipn  cannot  be  supplied  by  writ  of  inquiry  (&).  The  *  judgment  is  in  the 
alternative,  that  the  plaintiff  do  recover  the  goods,  or  the  value  thereof, 
if  he  cannot  have  the  goods  themselves,  and  his  damages  for  tho  deten* 
tion  and  his  full  costs  of  suit  (c).  This  action,  before  the  8  &  4  W.  4, 
c.  42,  s.  13,  abolishing  wager  of  law  in  all  cases,  was  in  most  cases  sub- 
ject to  wager  of  law,  on  which  account  it  was  not  much  in  use  ;  but  now 
it  is  frequently  adopted ;  and  it  is  a  very  advantageous  remedy,  especially 
where  it  is  material  to  embrace  in  the  same  action  a  count  in  debt  for  a 
money  demand  as  due  upon  a  contract. 


OP  ACTIONS  IN  FORM  EX  DELICTO. 


xAxmn  ov 
nrJDUB 


Personal  actions  in  form  ex  delictOj  and  which  are  principally  for  the 
redress  of  wrongs  unconnected  with  contract,  are  case,  trover  (d),  re- 
plevin, and  trespass  vi^et  armis.  Mixed  actions  are  ejectment,  waste,  Ac. 
JSefore  we  consider  the  application  of  these  remedies,  it  is  advisable  to 
take  a  concise  view  of  the  nature  of  the  different  injuries  ex  delicto^  be- 
cause they  in  general  govern  the  form  of  the  action.  Thus,  if  the  injury 
he  forcible  J  and  occasioned  immediately  by  the  act  of  the  defendant,  tres- 
pass vi  et  armis  is  the  proper  remedy ;  but  if  the  injury  be  not  in  legal 
contemplation /orctfrfe,  or  not  direct  and  immediate  on  the  act  done,  but 
only  conseqaenticd^  then  the  remedy  is  by  action  on  the  case  {e)  ;  and  there 


(o)  2Bla.  Bep.  858;  Jenk.  2  Cent.  112; 
Bal.  N.  P.  61  &. 

(r)  1  New  Rep.  146. 

(t)  Willes,  120. 

(0  1  New  Rep.  140;  4  T.  R.  829;  WiUes, 
120. 

(tt)  Geldfltone  v.  Hewitt,  1  l>r.  445;  1 
Crom.  &  J.  566,  S.  C. 

(y)  Co.  Lit.  288. 

(s)  Alexander  «.  M*Gowen,  Sittings  after 
M.  T.  8  Geo.  4.  Ptr  Abbott,  C.  J.,  and  per 
Oaeelet,  J.,  4  Ring.  112,  and  pot<«  CHiapter  on 
Pleaf. 


(a)  2  Bla.  Rep.  854;  8  tl.  6,  48  a;  Jenk.  2 
cent  112. 

(6)  10  Co.  119  b;  Salk.  206. 

(c)  Cro.  J&o.  682, 688;  Tidd's  Forms,  888. 
Townshend'B  Judgment,  1  Book,  844,  2  Book, 
82,  88,  84,  86;  Astou's  Ent.  202;  2  Eeilw. 
64. 

{d)  Trovtr^  is  only  a  brtach  of  actions  np- 
on  the  case.  Dttinut  has  been  already  noticed 
as  an  action  ex  contrcictut  anUy  120, 121 ;  bnt 
see  id.  note. 

(e)  8EMt,598;  2  New  Rep.  117,446. 
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ire  other  points  relating  to  the  nature  of  injuries,  which,  as  they  affect  the  hatuub  ov 
&nn  of  the  action,  it  is  material  to  ascertain.  wjubibs 

Injuries  ex  delicto  are  in  legal  consideration  committed  urith  force^  as 
assaults  and  batteries,  &c.,  or  wiihout  force,  as  slander,  &c.  (/).  They 
are  also  either  immediate  wid  direct  or  mediate  and  consequential.  It  is 
frequently  difficult  to  determine  when  the  injury  is  to  be  considered  forci-^ 
ble  or  not,  and  when  immediate  and  consequential,  and  therefore  when 
trespass  or  case  is  the  proper  remedy  (1). 

Force  is,  in  legal  consideration,  of  two  descriptions,  either  implied  by  When  ibr- 
law,  or  actual ;  force  is  implied  in  every  trespass,  qiiare  clausumfreg'it  (§•).  ^^  ^' 
The  distinction  is  material,  and  is  thus  put  in  Salkeld :  ^^  If  one  enter  °^ 
into  my  ground,  I  must  request  him  to  depart,  before  I  can  lay  hands  on 
him  to  turn  him  out ;  for  every  impositio  manuum  is  an  assault  and  bat^ 
terr,  which  cannot  be  justified  upon  the  account  of  breaking  the  close  in 
law^  without  a  previous  request  to  depart :  the  other  is  in  actual  force,  as 
in  burglary,  or  breaking  open  a  door  *or  gate,  and  in  that  case  it  is  lawful  [  *126  ] 
to  oppose  force  to  force  ;  or  if  one  break  down  the  gate  and  come  into  my 
dose  i;i  et  armis,  I  need  not  request  him  to  be  gone,  but  may  lay  hands 
on  him  immediately ;  so  if  one  comes  forcibly  and  take  away  my  goods,  I 
may  immediately  oppose  him,  for  there  is  no  time  to  make  a  request"  (A). 
In  the  case  of  false  imprisonment  also  force  is  implied  (i).  And  the  law 
implies  force  where  a  wife,  daughter,  or  servant,  has  been  enticed  away  or 
debauched,  though  in  fact  they  consented,  the  law  considering  them  in-* 
•  capable  of  consenting ;  and  therefore  in  such  case  trespass  may  be  sup^ 
ported,  though  case  for  the  consequence  of  the  wrong  has,  till  of  late, 
been  the  more  usual  form  of  declaration  (Je)  (2).  The  degree  of  violence 
with  which  the  act  is  done,  is  not  material  as  far  as  regards  ihoform  of 
tetion,  for  if  a  log  were  put  down  in  the  most  quiet  way  on  a  man's  foot, 
the  action  would  be  trespass ;  but  if  thrown  into  the  road  with  whatever 
violence,  and  one  afterwards  fell  over  it,  it  would  be  case  and  not  trespass 
(/).  And  trespass  is  the  remedy  where  rubbish  is  laid  so  near  my  wall 
tfiat  the  naturcU  consequence  is,  that  some  of  it  rolls,  against  and  comes  in 
contact  therewith  (m).  With  respect  to  injuries  to  rights  of  property 
not  tangible,  such  as  reputation  and  health,  and  real  property  incorporeal, 

(/)  8  Bla.  Com.  118,  898,  899.  {k)  8  Wils.  18,  Fitz,  N.  B.  89.  0.;  6T.  R. 

U)  2Salk.  641.    Co.  Lit.  257  b.  161  b.  162 a;  861 ;  6  East,  887 ;  8  Bla.  Com.  140.    Accord- 

1  SftoiicL  81,  140,  n.  4,  8  T.  K  78;  Bao.  ing  to  2  New  B«p.  476,  trespass,  seems  now  to 

Ab.  Trespon.  be  the  proper  form,  see  2  Stark.  R.  495. 

(Jk)  2  SaUc.  641 ;  8  T.  B.  78,  857.  (0  Per  Le  Blanc,  J.,  8  East,  602;  1  Stra. 

(t)  But  an  imprisonment  does  not  impliedly  685;  5  T.  R.  649.  • 
and  naooMnlT  indade  a  battery,  1  New  Rep.         (m)  9  B.  jt  C.  591. 
255. 

(1)  Tbe  distinction  between  trespass  and  case  is  in  effect  broken  down  by  statute  in  Massa- 
cbosetta.  So  the  distinction  between  trespass  and  trespass  on  tbe  case  has  been  abolished  in 
Uaioc  by  ttatote.    Welch  v,  Whittemore,  25  Maine,  86;  Leathers  i;.  Carr,  11  Shepley,  851 . 

(2)  Farker  v.  Elliot,  6Munf.  587;  Oilmer,  88;  Van  Horn  v.  Freeman,  1  Halst.  822;  Haney 
•.IbwDSend,  1  M'Cord,  207;  Ram  v.  Rank,  8  Serg.  &  R.  215;  Clough  v.  Tenney,  5  GreenL 
446.  In  this  last  case  it  was  held  that  case  was  the  only  remedy  for  a  father  where  the  injury 
was  doD«,  in  Uie  boose  of  another.  See  Jones  v,  Tiver,  4  Litt.  25.  Case  lies  for  criminal  con- 
versation with  the  plaintiff's  wife.  Van  Vaeter  v.  McKillip,  7  Blaokf.  578.  In  trespass  </< 
t^ntM  afpoTtaiiSt  no  actual  fbroe  is  necessary  to  be  proved. — Qibbs  v.  Chase,  10  Mass.  124.  It 
fin  &r  levying  opon  the  property  of  the  plaintiff  under  an  execution  against  another,  and 

'  nqniiog  the  engagement  of  a  receiptor  that  the  property  shall  be  forthcoming,  or  the  amount 
«f  the  ezeeotjon  p^,  although  there  has  been  no  removal  of  the  property,  and  the  receiptor 
pennits  the  par^  to  remain  in  possession,  and  to  dispose  of  it  as  his  own.  Phillips  v»  Hall,  8 
Wf«4. 610. 
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xATuu  or  as  the  right  of  way,  commoD,  &c. ;  as  the  matter  or  property  injured  can* 
j^2J^^"*  not  be  affected  immediately  by  any  substance,  the  injuries  thereto,  however 
malevolent  and  however  contrived,  cannot  be  considered  as  committed 
with  force  (n). 

In  general  a  mere  nonfeasance  cannot  be  considered  as  forcible,  for 
where  there  has  been  no  act,  there  cannot  be  force,  as  in  the  case  of  a 
neglect  to  take  away  tithes  (o),  or  a  mere  detention  of  goods  without  an 
unlawful  taking  (p),  or  the  neglect  to  repair  the  banks  of  a  river  whereby 
the  plaintiff's  land  was  overflowed  (q)^  for  neglect  to  redeliver  a  beast 
distrained  damage  feasant,  when  sufficient  amends  were  tendered  before 
the  beast  was  impounded  (r). 

When  it  is  material  to  rely  upon  actual  force  in  pleading',  as  in  the  case 
of  a  forcible  entry,  the  words  "  manu  fortiy^  or  with  **  strong  hand/' 
should  be  adopted  (5)  ;  but  in  other  cases  the  words  ^^  vi  el  armis^^  or 
with  force  and  arms,  are  sufficient  (t). 

i*127  1  "^  ^^y^n  i^  considered  as  immediate  when  the  act  complained  of  Htself,, 
hen  im-  ^^^  ^^^  merely  a  consequence  of  that  act,  occasions  the  injury.  Thus  if 
mediate  or  a  blow  be  given  by  one  to  another  (1),  or  he  drive  a  carriage  and  horses 
oonseqiien-  against  him  or  his  property  («)  (2),  or  if  he  pour  water  on  another  person 
or  his  land  (.t),  or  do  any  act  thereon  (y),  or  if  a  wjld  beast  or  other  dan- 
gerous thing  be  turned  out  or  put  in  motion,  and  mischief  immediately  en* 
sue  (z),  or  if  a  log  be  thrown  into  a  highway,  and  in  the  act  of  throwing 
or  falling,  hit  another,  or  if  a  party,  as  just  observed,  lay  rubbish  so  near 
the  plaintiff's  wall  that  the  necessary  or  natural  consequenee  is,  that  some 
of  it  will  roll,  and  it  accordingly  comes  against  the  wall  (a),  the  injury  is 
immediate,  and  trespass  is  the  remedy  (6).  And  where  a  lighted  squib 
was  thrown  in  a  market-place,  and  afterwards  thrown  about  by  others  in 
self-defense,  and  ultimately  hurt  the  plaintiff,  the  injury  was  considered  as 
the  immediate  act  of  the  first  thrower  (3),  and  a  trespass ;  the  new  direo* 
tion  and  new  force  given  to  it  by  the  other  person  not  being  a  new  tres- 
pass, but  merely  a  continuation  of  the  original  force  (c).  It  is  a  direct 
trespass  to  injure  the  person  of  another  by  driving  a  carriage  against  the 
carriage  wherein  such  person  is  sitting,  although  the  last  mentioned  car- 

(n)  8  Bla*  Com.  122, 128.  81,  n.  1, 

(0)  1  B.  &  P.  476 (  Ld.  Baym.  18S.  (u)  8  East,  598;  1  Gampb.  497;  2  Campb. 

(;»)  8  Sannd.  42  k.  1.  465. 

Iq)  Bro.   Ab.  Acton  sar  I0  Case,  pL  86;         {x)  2Ld.  Baym.  1408. 
Fits.  N.  B.  98;  Bao.  Ab.  Trespass.  (y)  1  Ld.  Raym.  iSS. 

(r)  8  Ck>.  41.  iz)  8  East,  596. 

(t)  8  T.  B.  857,  878.  (a)  9  B.  &  G.  591. 

it)  Id,  ibid.    But  the  omissioD  of  the  words         (6)  1  Stra.  686;  5  T.  R.  609. 
viet  armu,i9  not  objeotionable  on  general         (c)  8  WUs.408;  2B1.  R.  892;  S.  T.  R.  190. 
.  demurrer,  and  is  aided  by  yerdict*    1  Saond. 


(1)  Ream  v.  Bank,  3  Serg.  &  Rawle,  215;  Parker  if.  EUiotte,  GUm.  88;  Martin  v.  PlkjiM, 
9  Johns.  887 ;  Lyon  v.  Hamiltoo,  Spear  v,  Patterson,  Zurtman  v,  MiUer,  oited  8  Serg.  &  Rawle^ 
216;  Mercer  v.  Walmaley*  5  Harr.  &  Johns.  27;  Vaaghan  v.  Rhodes,  2  M'Cord,  227.  Gaae, 
and  not  trespass,  is  the  proper  ibrm  of  action  for  debauching  the  daughter  of  the  plaintiff  wbona 
the  injury  was  done  in  the  house  of  another.    Gk>ugh  v.  Tenny ,  5  Greenl.  446. 

(2)  Vide  Taylor  v«  Rainbow,  2  Hen.  &  Mun.  428;  Rappalyea  v.  Hulse,  7  Halst  257.  Trea- 
pass  lies  for  a  direct  and  violent  injury  to  personal  property  whether  the  act  be  done  hiint* 
tionally  or  through  negligence.    Schner  v.  Veeder,  7  Biackf.  842. 

(3)  So  when  the  defendant  by  discharging  a  gun  Mghtened  the  plaintiff's  home,  who  ran 
away  and  broke  his  carriage,  trespass  was  held  to  be  the  proper  remedy.  Cole  v.  Fisher,  11 
Mass.  187.  Trespass  is  the  proper  remedy  for  beating  a  drum  in  the  highway,  where  a  wagosa 
and  team  are  passing^  l^  which  the  horses  are  frightened,  and  ma  aws^  and  if^jue  tht  wagoo^ 
Loubs  V.  Hnfner,  1  Dev.  185.    See  Childress  v.  Toorie*  1  Meigs.  468. 
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riagc  be  not  the  property  of,  nor  in  the  possession  of  the  person  injured  ;  vxrutxat 

SZ3>IU010 


and  where  the  defendant  drove  his  gig  against  another  chaise,  whereby  ^"''^*^"* 


the  plaintiff's  wife  was  much  hnrt  and  injured,  it  was  held,  that  an  action 
at  the  snit  of  the  husband  and  wife  was  properly  brought  in  trespass  {d). 
And  where  the  defendant  driving  his  carriage  on  the  wrong  side  of  a 
road,  when  it  was  dark,  by  accident  drove  against  the  plaintiff 's  curricle, 
it  was  holden  that  the  idjury  which  the  plaintiff  has  sustained,  having  been 

.  ifflmediate,  from  the  act  of  driving  by  the  defendant,  trespass  might  be 
naintatned  («}  (1).  Case  must  be  adopted  where  the  defendant's  ser- 
vant, and  not  the  defendant  personally,  caused  the  injury  by  his  careless- 
ness, Ac.  (/)  (8). 

Bat  where  the  damage  or  injury,  ensued  not  directly  from  the  act  com- 
plained of,  it  is  termed  consequential  or  mediate,  and  cannot  amount  to  a 
trespass.  Thus,  in  the  instance  just  stated,  if  a  log,  in  the  act  of  being 
tiuowQ  into  the  highway,  hit  another,  the  injury  is  immediate ;  but  if  after  it 
lias  reached  the  highway,  a  person  fall  over  it  and  be  hurt,  the  injury  is  only 
eonsequential,  and  the  remedy  should  be  case  (4),  for  wrongfully  or  care- 
ksdy  throwing  and  leaving  the  *timber  in  the  road  (g-)  (5).     So  if  a  [  ♦128  ] 

'  persoQ^pour  water  on  my  land,  the  injury  is  immediate ;  but  if  he  stop  up 
a  water-course  on  his  own  land,  whereby  it  is  prevented  from  flowing  to 

{d)  1  Moore»  407;  7  Taunt.  69S,  S.  G.  the  force  or  trespass,  and  declare  in  case  for 

(«)  8  East,  693;  1  Gampb.  497;  2  Id*  466;  the  negligence,  if  pro?able;  and  see  4  B.  &  D. 

6  T.  B.  64S;  see  2  New  Rep:  117,  446;  8  227,  p«r  Bayley,  J. 

Gbmpb.  Ifi^,  in  which  it  is  questioned  whether  (/)   Post 

the  plaintiff  may  not,  in  this  mstanoe,  waive         ig)  8  East,  602;  1  Stra.  686;  6  T.  B.  649. 

(1)  For  the  criterion  of  trespass,  see  Smith  v.  Rutherford,  2  Serg.  &  Rawle,  858,  and  when 
tteaetioa  shonld  be  trespass,  and  when  case.  Cotteral  v,  Cummins,  6  Serg.  &  Rawle,  848. 
fhe  inTasioo  of  a  franchise  or  mere  incorporeal  right«  is  to  be  redressed  by  an  action  on  the  ca$€ ; 
bat  when  visible,  tangible,  corporeal  property  is  injured,  if  the  injury  be  direct,  immediate  and 
wilfhl,  trespass  is  the  proper  form  of  action,  although  that  property  be  connected  with,  or  be  the 
by  which  an  incorporesi  right  is  enjoyed.  Thus  where  a  party  was  authorized  by  an  act  * 
kgislatare  to  erect  a  dam  in  a  river  previously  declared  a  public  highway,  and  after  its 
it  was  wilfully  and  intentionally  cut  away  by  third  persons,  and  an  immediate  and  direct 
Muj  ensaed;  held,  that  the  remedy  was  by  action  trespass,  and  not  case.  Wilson  v.  Smith,  10 
Wwd.  824.  Where  the  injury  is  direct  and  immediate,  proceeding  from  the  wilful  and  intentional 
act  of  the  defendant,  the  action  muet  be  treepats  ;  but  if  the  inju^  be  attributable  to  negligenee 
fkoai^  it  be  iatmedUtte,  either  cow  or  tretpaee  may  be  brought,  lb.  and  Percival  v.  Hickey,  18 
/ohos.  257.  Baldridge  0.  Allen,  2  Iredell,  206.  Trespass  on  the  case  may  be  sustained  for  an 
{■jufy  to  personal  property,  which  is  the  result  merely  of  the  negligence  of  the  defendant, 
•Ithoogh  the  injury  is  immediate.  Claflin  «.  Wilcox,  18  Vermont,  606.  So  cose  lies  for  a  direct 
■od  violent  injury  to  personal  property,  if  it  was  caused  by  the  defendant's  carelessness,  and 
the  Mt  was  not  wilfnUy  done.    Schuer  v.  Veeder,  7  Qlackf  842. 

(3)  See  Wright  V.  Wilcox,  19  Wendell.  848. 

(4)  Bat  in  such  a  case,  if  it  appear  that  the  party  injured  did  not  use  ordinary  care,  by 
wmeh  the  obstructioa  might  have  been  avoided,  he  cannot  maintaiu  the  acUon.    Smith  v.  Smith, 

2  Pick,  621. 

(5)  See  Linaley  v.  Bushnell,  15  Gonn.  225.  Gase  lies  against  a  private  religious  corporation, 
t>r  laaving  the  walls  of  their  church,  after  it  had  been  destroyed  by  fire,  in  such  a  state  that 
they  were  blown  down  upon  a  passer-by.  Rector,  &c.  v.  Buckhart,  8  Hill,  198.  One  cannot 
teeover  ibran  iigury,  even  from  the  gross  negligence  of  another,  unless  he  be  free  from  culpable 
ae^i^Biifle  ob  his  own  part  Bush  «.  Brainard,  1  Cowen,  78;  Smith  v.  Smith,  2  Pick.  621; 
Hartford  «.  Roper,  21  Wendr615;  Washburn  e.  Tracy,  2  Ghip.  128;  Noyesv.  Morris,  1  Vermt. 
153;  Lane 9.  Grombie,  12  Pick.  177;  Buo^leo.DryDock  Co.,  2  Hall,  151;  Harlow  v.  Humiston, 

3  Coven,  ISO;  Johoaon  v.  Castleman,  2 Dana,  878;  Simpson  v.  Hand,  6  Whart.  811;  Barnes 
V.  Cole,  21  Wend.  188;  Coggswell  o.  Baldwin^  15  Vermont, 404;  Wynn  v,  Allard,  5  Watts  & 
SsTf.  624.  But  where  the  defendant  negligently  left  his  horse  apd  cart  unattended  in  the 
sbeet,  and  the  plaintiff,  a  child  seven  years  old,  got  upon  the  cart  in  play,  and  another  child 
iaeaatioiisly  kd  the  horse  on,  and  the  plaintiff  was  thereby  thrown  down  and  hurt,  it  was  held 
that  the  defeodaat  waa  liable  in  an  aeUoii  on  the  case,  though  the  plaintiff  was  a  trespasser,  and 
wotribated  to  tba  mia^iief  byhiiown  act    Lynch  «,  Nqrdin,  1  AdoL  k  Bl.  N.  S,  29. 
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vATDBi  ov  mine  as  usual,  or  if  he  place  a  spout  on  his  own  building,  in  consequence 

ntjuBiEs     Qf  which  water  afterwards  runs  therefrom  into  my  lane,  the  injury  is  con- 

"  ^"^      sequential ;  because  the  flowing  of  the  water,  which  was  the  immediate 

injury,  was  not  the  wrong-doer^  immediate  act,  but  only  the  consequence 

thereof,  and  which  will  not  render  the  act  itself  a  trespass  or  immediate 

wrong  (A)  (1). 

It  is  chiefly  in  actions  for  running  down  ships  that  difiEiculties  occur,  be- 
cause the  force  which  occasions  the  injury  is  not  in  such  cases  necessarily 
( the  immediate  act  of  the  person  steering,  for  the  winds  and  waves  may 
and  generally  do  occasion  the  force,  and  the  personal  act  of  the  party 
rather  consists  in  putting  the  vessel  in  the  way  to  be  acted  upon  by  the 

(wind,  and  the  injury  might  even  have  l^appened  from  the  operation  of  the 
wind  and  tide  counteracting,  his  efforts  (i).     In  the  case  of  an  injury  aris- 
ing from  carelessness  or  unskilfulness  in  navigating  a  ship,  if  the  injury 
were  merely  attributable  to  negligence  or  want  of  skill,  and  not  to  the 
/  wilful  act  of  the  defendant,  with  intent  to  injure  the  plaintifl^,  the  party  in- 
1  jured  has,  it  seems,  an  election,  either  to  treat  the  negligence  or  unskii- 
1  fulness  of  the  defendant  as  the  cause  of  action,  and  to  declare  in  case,  or  to 
\  consider  the  act  itself  as  the  injury,  and  to  declare  in  trespass  (A)  (2). 
\  And  it  is  probable  the  same  doctrine  would  be  applied  to  the  case  of  an 
injury  resulting  from  the  careless  or  unskilful  driving  of  carriage  (/), 
And  it  was  recently  held,  that  where  through  negligent  and  careless  driv- 
ing, one  vehicle  is  caused  forcibly  to  strike  another,  an  action  on  the  case  is 
I  sustainable  for  the  injury  done,  although  it  be  immediate  upon  the  violence, 
unless  the  act  producing  it  was  wilful  (m)  (3),  and  if  both  parties  were 
to  blame  and  guilty  of  negligence,  then  neither  can  sue  at  law  (m)(4). 
So  where  there  has  been  an  illegal  distress,  the  plaintifi"  has  frequently  the 
option  of  declaring  in  case  or  in  trespass  (o).     And  it  is  clear  that  tro- 
ver (;?)  or  it  seems  detinue  (^),  may  be  supported,  although  the  defendant 
obtained  the  goods  by  an  act  of  trespass.    In  Scott  v.  S/ieppard  (r),  Mr. 

{h)  Stra.  684,  635;  Ld.   Raym.    1899;    2  (n)  Id,  ibid;  bat  in  Admiralty  Coarts  it  Is 

Burr.  1114.  otherwise,  see  2  Chitty's  Geo.  Prac.  514,  51& 

(t)  8  East,  603.  602;  8  T.  R.  192;  1  B.  &  (o)  1  B.  &  C.  145;  2  D.  &  R.  256;  8  Stark. 

P.  476.  171, 

(A*)  2  New  Rep.  117;  8  T.  B.  188;  SEast,  (p)  1  B.  &  C.  142;  4  Id.  286. 

601 ;  1  B.  &  P.  472;  4  B.  &  C.  226  to  228;  (9)  Ante,  122, 128. 

but  see  cfN/e,  and  note  (e).  (r)  2  Bla.  Rep.  897;  11  Mod.  180;  4  Co. 

{D  Id,;  see  next  case,  supporting  the  an-  94  b.  95;  Hob.  180;  Sty.  99;  1  B.  &  P.  475; 

thor's  suggestions.  2  Burr.  1118;  Salk.  110. 

(m)  \Villiams  v.  HoHand,  6  Car.  &  P.  28. 

(1)  Vide  Adams  v.  Hemmenway,  1  Mass.  145;  Arnold  v.  Foot,  12  Wend.  830. 

(2)  See  Gates  v.  Miles,  8  Conn.  64;  Case  v.  Mark,  2  Ham.  169;  Post  v.  Munn,  1  South,  61; 
Blin  V,  Campbell,  14  Johns.  482;  Dalton  v.  Favour,  8  N.  Hamp.  465;  Percival  v.  Uicdey,  18 
Johns.  257 ,  where  the  cases  are  reviewed  by  C.  J.  Spencer.  Where  the  injury  is  both  direct  or 
immediate  and  consequential,  the  party  injured  has  an  election  to  sue  either  in  case  or  trespoBi. 
M*Altster  v.  Hommond,  6  Cowen,  842. 

(3)  CInfltn  V.  Wilcox,  18  Vermont,  605;  Schner  v.  Veeder,  7  Blackf.  842;  Payne  «. 
Smith,  4  Dana,  497.  Where  the  injury  consisted  in  driving  the  plaintiff's  beast  upon  a 
fence,  whereby  its  death  was  caused,  it  was  held  that  either  trespass  or  case  would  lie.  Water* 
man  v.  Hall,  17  Vermont,  128.    See  James  v.  Caldwell,  7  Yerger,  88. 

(4)  See  Abbott  Shipp.  (6th  Am.  ed.)  280,  in  note.  The  same  rule  is  applied  in  eourit  qf 
common  latc^  to  cases  of  damage  done  by  collision  of  vessels.  Vanderplank  v.  Miller,  1  Moodj 
&  Mai.  169;  Vennall  v.  Garner,  1  Crompt.  &  Mees.  21;  Simpson  v.  Hand,  6  Wharton,  811; 
Broadwell  v.  Swigert,  7  B.  Monroe,  89;  Lack  v.  Seward,  4  Carr.  &  Payne,  106;  Kennard  «. 
Burton,  25  Maine,  89;  Sills  v.  Brown,  9  Carr.  &  Payne,  601;  New  Haven  Steamboat  Co.  9. 
Vanderbilt;  16  Conn.  420;  Rathbun  v,  Payne,  19  Wendell,  899;  Raisin  v,  Mitchell,  9  Carr. 
&  Payne,  618;  Barnes  v.  Cole,  21  Wendell,  188.  The  Sdoto,  DaviesRep.  859,  864.  A  dijt:. 
ferent  rule  prevails  in  the  Admiralty,  Abbott,  Shipp.  (6th  Am.  ed.)  280,  hi  note. 
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J.  Blackstone  said,  that  a  person  may  bring  trespass  for  the  immediate  ia-  xAiina  or 
jaty,  and  subjoin  v^per  quod  for  *the  cooseqnential  damage,  or  case  for  the  j^^J,^. 
oonsequeatial  damage,  passing  over  the  immediate  injury  ;  and  ia  Pitts  v.  r  m-^^^  V 
Gaince  and  another  (jsy^yrhero  the  declaration  was  in  ca8e,^and  stated  *-  ^ 

that  the  plaintifif  was  master  of  a  ship  laden  with  corn  ready  to  sail,  and 
that  the  defendant  seized  the  ship  and  detained  her,  whereby  the  plaintifif 
was  preTented  from  proceeding  in  his  voyage,  an  exception  was  taken  that 
the  declaration  should  have  been  trespass,  and  several  cases  were  cited  ; 
hot  Lord  Holt  observed,  that  in  those  cases,  the  plaintifif  had  a  property 
in  the  thing  taken,  but  here  the  ship  was  not  the  master's,  but  the  owner's  ; 
the  master  only  declared  as  a  particular  ofi&cer,  and  could  only  recover  for 
his  particular  loss,  yet  he  might  have  brought  trespass,  as  a  bailee  of  goods 
may,  and  declared  upon  his  possession,  which  is  sufiicient  to  maintain  tres- 
pass. Hence  it  appears  that  either  trespass  or  case  may  sometimes  be  , 
lopported  where  there  is  both  an  immediate  and  also  a  consequential 
injury  (0- 

Cases  sometimes  arise  where  the  law  considers  special  consequential  When  the 
cUmages  as  too  remote^  but  case  lies  for  not  repairing  the  defendant's  ^^^  |^ 
fence,  p^r  quod  plaintifif 's  horses  escaped  into  the  defendant's  close,  and  remote, 
were  there  killed  by  the  falling  of  a  hay  stack,  the  Court  considering  that 
SQch  damage  was  not  too  remote  (u). 

The  legatUy  or  illegalUy  of  the  original  act  is  not  in  general  the  critor  Ae  to  the 
rion  whether  the  injury  was  immediate  or  consequential,  and  will  not  {^^^J?^.^ 
therefore  be  the  test  whether  the  remedy  should  be  trespass  or  case  (j/).  mjMt  * 
A  person  may  become  an  immediate  trespasser  vi  et  armis  (1),  even  in 
the  performance  of  a  lawful  act,  if  in  the-  course  of  such  performance  he 
be  guilty  of  neglect;  as  if  he  hurt  another  by  accident (z).  And  case 
will  *lie  for  doing  an  unlawful  act  if  the  damage  sustained  thereby  be  not 
immediate  but  consequential,  although  the  defendant  has  no  malicious  iur 
tention  (aV  However  if  the  injury  was  committed  through  the  medium 
of  and  unaer  regular  process,  as  in  the  case  of  a  malicious  arrest  or  prose- 
cation,  although  such  injury  were  forcible  and  immediate,  yet  the  remedy 
most  be  case  (6)(2).  If,  however,  the  act  complained  of  amount  to  a 
ftlony^  as  if  the  house  were  entered,  or  the  goods  were  taken  burglarious- 
ly or  feloniously,  the  civil  remedy  is  merged  in  the  criminal  ofiTence,  and 
no  action  can  be  maintained  until  the  offender  has  been  duly  prosecut* 
ed,  Ac.  (c). 

Nor  is  the  motive^  intent^  or  design  of  the  vrrong-doer  towards  the  com-  ^"JJJJ** 
piainant  the  criterion  as  to  the  form  of  the  remedy  (d) ;  for  where  'the  J^i,"** 

(«y  1  Salk.  10;  2  D.  &  K  266.  («)  11  Mod.  180,  8  Wils.  Ill,  410;  2  Bla.  L    ^^^  J 

it)  See  the  lust  eight  notes,  end  Wmiams     Bep.  895. 
«.  HdUod,  6  Cer.  &  P.  28.  (6)  8  T.  B.  185;  2  Chit  Rep.  804;  1  D.  ^ 

(b)  PiMrel  V,  Sftlisbanr,  2  TonnM  &  Jerr.      B.  97. 

(c)  See  Bty.  846;  Yel?.   90;  1  Sid.  876; 


(9)  1  StTB.  G85,  n.  2;  8  East,  601;  8  Wils.  2  B.  &  P.  410;  5  T.  R.  175;  2  C.  &  P.  41. 
409;  2  B1&.  Bep.  894.  {d)  8  Wils.  809;  2  Bla.  Hep.  882;  8  East, 

(s)  /</.;  8  Wils.  411;  1  Stn.  696;  27  H.  599,  601.    The  intent,  however,  is  considered 

S,  28  a ;  1  Bing.  218.  bj  the  jury  in  the  damages,  2  SUrk.  213. 

(1)  BUn  V.  Campbell,  14  Johns.  482;  18  Johns.  288;  Ck>tteraU  v.  Cammins,  6  Serg.  k 
lUwle,  348.    Vide  Stnlts  v.  Dick^,  5  Binn.  288. 

(2)  Bat  vhete  a  sheriff  levies  t^fi,  fa,  after  the  return  day,  the  proper  action  is  trespass  and 
BiaieMe.  Vul  «.  Lewis  and  Livingston,  4  Johns.  450.  aJi.  /a.  issued  within  the  period  of 
■taf  of  eieeation,  and  after  scenrity  has  been  given  for  the  purpose  of  obtaining  it,  is  a  nullity, 
1^4  xn  spiss  lies  againtt  the  phdntiff  or  prothapotaiy  for  issomg  it  liUUken  v.  BiowJ),  10  Sen, 
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ftAtm  Mr  aot  ^oodDiOfiing  an  injury  is  unlawful,  tho  intent  of  the  wrong-doer  is  iok 
2^*j^jjg^  tnaterial  («)(!),  and  it  is  clear  that  the  mind  need  not  in  general  concur 
in  the  act  that  occasions  an  injury  to  another,  and  if  the  action  occasion  an 
immediate  injury,  trespass  is  the  proper  remedy  without  reference  to  the  in^ 
tent  (/).  If,  however,  in  pleading,  the  injury  be  stated  to  have  been 
eommitted  wilfully  (2)  and  in  other  respects  it  be  uncertain  whether  it  be 
immediate  or  consequential,  the  Court  will  consider  it  as  immediate  in« 
jury  (g-).  There  are  many  cases  in  the  books,  where  the  injury  being  di- 
rect and  immediate,  trespass  has  been  holden  to  lie,  though  the  injury 
were  not  intentional ;  as  in  Weaver  v.  W^ard  (A),  where  the  defendant  ex- 
ercising in  the  trained  bands,  and  firing  his  musket,  by  accident  hurt  the 
plaintiff:  and  in  Underwood  v.  He%oson(i)^  where  one  oncocking  a  gan^ 
it  Went  off,  and  accidentally  wounded  a  by-stander.  And  if  one  torning 
round  suddenly  were  to  knock  another  down  (3),  whom  he  did  not  see 
without  intending  it,  no  doubt  the  action  should  be  trespass  (A:)  ;  and  where 
a  person  accidentally  drives  a  carriage  against  that  of  another,  the  injury 
id  immediate,  and  trespass  or  case  is  sustainable,  though  the  defendant  was 
no  otherwise  blamable  than  in  driving  on  the  wrong  side  of  the  road  on  a 
dark  night  (J).  There  is  an  exception,  however,  in  favor  of  public  offi« 
cers,  who  are  bound  to  obey  the  process  of  the  Courts  ;  thus  if  a  sheriff, 
after  a  secret  act  of  bankruptcy  committed  by  A.,  levy  his  goods  under 
an  execution  against  him,  he  cannot  be  -sued  by  the  assignees  in  trespass, 
but  only  in  trover,  because  such  public  officers  ought  not  to  be  made  tres- 
passers by  relation  (m).  And  in  some  other  cases,  though  the  intent  may 
not  be  mateKal  to  the  form  of  action,  it  may  decide  whether  any  action  be 
Sttstiainable^  In  some  instances,  words /^rtma/acte  slcmderous  are  not  ao 
tionablC)  if  not  spoken  maliciously.  And  it  seems  to  be  a  general  rule, 
that  if  a  party  be  in  the  prosecution  of  a  legal  act,  an  action  does  not  lie 
for  an  injury  resuitiog  from  an  inevitable  or  unavoidable  accident,  which 
occurs  without  any  blame  or  default  on  his  part  (n). 


<e)  6  &efc,  464,  478,  ^74;  2  HaM,  107;  5  {k)  Ptr  Lord  EUoiboroagh.ftAcI 

Jbp.  Rep.  214,  215.  J.,  8  £Mt,  595,  596. 

^.(/)  PerliordEeDTon.ST.R.  190;  8  East,  (/)  8  East,  598;  WniiaAB  «.  HoUand,  % 

^99,  601 ;  1  Campb.  497;  2  id,  465.  Car.  &  P.  28;  8«e  anU,  127. 

{g)  8  East,  599,  601;  8  T.  R.  191;  8  ISast,  (m)  1  T.  B.  480;  1  Lev.  188;  see  1  Btur, 

109;  2  Burr.  1114.  20. 

ih)  Hob.  184;  see  1  Bing.  218.  (n)  2  Chit.  R.  689;  1  Bing.  218;  ante,  77. 

(0  1  Stra.  596. 

(1)  Amick  V.  0*Hara,  6  Blaokf.  258. 

(2)  Whether  an  action  is  trespass  or  trespass  on  the  case,  is  to  be  determined  from  the  Iket, 
alleged  in  the  declaration,  ahd  not  from  the  name  given  to  the  action.  CoggsweU  v.  B»ldwin« 
15  Vermont,  404.  The  manner  in  which  a  breach  is  alleged  does  not  determine  the  form  of  tlie 
action.    Howe  v.  Cook,  21  Wendell,  29. 

(8)  Loabz  V.  Hafuer,  1  Dev.  185;  Hodges  v,  Weltberger,  6  Monroe,  887.  Where  one  intozl- 
eated  &lls  against  a  stove,  and  spills  hot  water  thereby  on  another,  he  is  liable  ia 
trespass.  Sullivan  v,  Murphj,  2  Miles,  298.  In  Taylor  v.  Rainbow,  2  Hen.  &  Man.  428, 
the  defendant  had  negligently,  bat  without  any  design  to  injure,  discharged  a  gun,  and 
wounded  the  plaintilF,  who  brought  an  action  on  the  case:  it  was  held  that  trespass  waa  tha 

8 roper  remedy,  and  that  it  was  immaterial  whether  the  injury  were  committed  wilfuUy  or  tiot. 
ee  also  Cole  v.  Fisher,  11  Mass.  187.  But  see  Blin  v.  Campbell,  14  Johns.  482.  In 
tibe  ease  last  cited,  Judge  Spencer,  in  delivering  the  judgment  of  the  court  recognises  tha 
distinctions  in  cases  of  injuries  arising  fh)m  driving  carriages  or  navigating  ships,  &q.  If 
the  injury  were  immediate,  and  be  stated  in  the  declaration  to  have  been  wilfully  >com- 
laitted,  or  appear  to  have  been  so  on  tho  trial,  the  remedy  miui  bt  trtipan;  but  if  the  injoi^ 
arises  from  negligence,  though  immediate,  the  party  injured  has  his  election  to  bring  either 
trespass  or  case.  Subeeqoent  cases  in  the  same  court  also  recognise  the  saiM  dlstinotiaii.  f^ 
eival  V.  Hiokey,  18  Johna.  257;  Wilson  o.  Smith,  10  Wend.  824. 
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ta  some  erases  of  inTolantary  trespass  Qpon  land,  a  tender  of  amends  ^#ffM  ^ 
inaj  be  pleaded  (o).  And  in  actions  against  public  agents,  th^  intent  mg^Sm 
may  be  frequently  material  in  considering  their  liability  lp\ 

For  some  torts  which  may  prima  facie  appear  to  be  forcible  and  immdr 
diate  ;  as  for  an  excessive  distress  (9)  ;  or  for  driving  a  distress  ^oat  of  [  *181  ] 
the  oonnty  in  which  it  was  taken  (r)  ;  or  for  injuries  to  personal  or  real 
property  in  reversion  (O  ;  or  against  a  bailee  of  personal  property  having 
an  interest  therein,  and  who  has  injured  the  same,  but  not  destroyed  it  (/); 
an  action  on  the  case  is  a  proper  remedy.  So  though  a  master  may  be 
liable  under  the  circumstances  to  compensate  an  immediate  injury  commit^ 
tad  by  his  servant,  in  the  course  of  his  pmploy,  with  force  (u)  ;  yet  tha 
action  against  the  master  in  general  must  be  case,  though  against  the  servant 
it  might  for  the  same  act  be  trespass  (x)  (1).  Where  an  injury  arose  from 
the  careless  driving  of  a  person  who  was  one  of  the  proprietors  of  the 
eoach,  it  was  held  that  he  and  the  other  proprietors  might  be  jointly  sued 
in  case  (2^).  If  the  iivjury  arise  from  the  want  of  care,  or  negligence  of 
the  servant,  case  is  the  remedy  (2)  ;  but  if  it  occurred  as  the  necessary, 
probable,  or  natural  consequence  of  the  act  ordered  by  the  master,  ikon 
the  act  is  the  master^s,  and  he  should  be  sued  in  trespass  (if  the  act  were 
forcible  and  immediate).  Therefore  where  a  master  ordered  a  servant  io 
lay  some  rubbish  near  his  neighbor's  wall,  but  so  it  might  not  touch  the 
same,  and  the  servant  used  ordinary  care,  but  some  of  the  rubbish  naturally 
ran  against  the  wall,  it  was  held  that  trespass  was  maintainable  against 
the  master  (z). 

From  this  concise  view  of  the  nature  of  injuries  ex  delicto,  as  well  as 
from  the  following  observations  on  the  properties  of  each  particular  action-, 
it  may  be  collected  that  there  are /ntr  leading  points  to  be  attended  to  in 
deciding  what  form  of  action  should  be  adopted.  First,  the  nature  of  the 
matter  or  thing  affected ;  secondly,  the  plaintiff's  tight  thereto ;  thirdlpy 
th^  means  by  which  the  injury  was  alEected ;  $ai,  fourthly,  the  situation 
in  which  the  defendant  stood. 

And  Jbrst^  the  nature  of  the  matter  or  thing  affected  1  as  whether  it  were  flaawmy 
aabatance  or  tangible,  as  the  body,  persons!  chattels,  and  real  property  ^|^^ 
corp(»^ ;  or  not  tangiUe,  a^  health,  reputation,  and  real  property  kLcoc-  p^^^, 
foroal.  in  the  first  instances,  as  the  property  Qiight  be  affected  immedi^  whieh  tlia 
atdy  by  an  injury  committed  with  force,  treepass,  case,  replevin,  trover,  ^Slf' 
or  detinoe,  may  or  may  not  be  .sustainafaie,  depending  on  the  other  three  ^ncto  ^ 
poiBta,  and  the  particular  properties  pf  each  action  (a)  ;  but  in  the  latter  maj  da- 

<o>  21  Jm.  1,  o.  16,  a.  6;  Tm.  Ab.  Xiis.-  {i)  Bao.  Ab.  Vrt^Mun,  jB. 

I^M.  M2;  8  Lot.  87.  (u)  JifiU,  80,  81. 

ip)  JinUi  77$  6  Tmnt.  29.  (x)  1  East,  108;  See  9  B.  &  C.  691;  ^  M. 

If)  62  Heo.  8,  0.  4;  8  Bk.  Con.  12;  2  kK  600,  S.  C. 

am.  861;  1  Bonr.  690;  Fitigib^  86;  J  B.  «:  (v)  4  B.  &  C.  228;  6  B.  &  B.  676, «.  €. 

C.  146;  2  B.  &  &.  266;  8  Stark.  177.  (z)  9  B.  &  C.  691;  4  M.  &  B.  600,  8.  C. 

(r)  U^  iMd.;  2  Inet.  106;  8  Lev.  47;  2  (a)  Replevin  lies  only  ibr  personal  propertj, 

Btia.  1272.  and  not  for  taking  part  of  the  freehold,  4  T. 

<t)  4  T.  B.  489;  7  T.  B.  9;  Com.  Pig.  Ao-  B.  604  (826). 
lioB  en  Gaie^  Noiaanoe,  B. 

(1)  Per  eariam,  17  Maas.  244,  Campbell  v,  Phelpa.  **  The  principal  oases  which  app^ 
to  have  tnned  upon  the  dia^ction  between  trespass  and  case  are  collected  and  classed  accords 
tog  to  their  characteristic  .cumunstanccs,  in  a  note  to  Hogget  ^.  Montgomery,  2  New,  448 — 
Bay's  edit."    Note  by  Mr.  Bay. 

(2)  See  Joha«)fi  9.  C^stWmm.  2  Baas,  i^78;  t;;»mpbeU  v.  Phelps,  37  Hm.  246;  Brought 
«.  Whalton,  8  Wend.  474. 
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vAnm  Off  instances,  nn  action  on  the  case  is  in  general  the  only  remedy,  because  the 

2^2Sdio  P^^P^^^y  cou'd  "ot  be  injured  immediately  by  force. 

Secondly^  The  nature  of  the  plaintiflf 's  right  to  the  matter  or  thing 
r  *182 1  ^"^c*®^  5  ^  ^f  ^"^^  injury  were  to  the  person,  whether  the  right  were  •ab- 
^  solate  or  relative ;  in  the  latter  instance  case  being  sustainable,  howeTcr 

forcible  the  injury ;  or  if  the  damage  were  to  personal  or  real  property, 
whether  the  right  were  in  severalty  or  joint-tenancy,  or  in  common,  or  in 
possession  or  reversion  ;  in  the  last  instance  neither  trespass,  trover,  re^ 
plevin,  nor  detinue  could  be  supported,  but  only  case  (6)  (1). 

Thirdly,  Th^  means  hj  which  the  tn;i«r^  was  affected;  as  whether  it 
wore  a  commission  or  omission ;  in  the  latter  case  trespass  is  not  in  gene^ 
ral  sustainable  (c) ;  or  with  or  without  force,  actual  or  implied,  for  if 
without  fbrce,  case  is  in  general  the  remedy  (d)  ;  or  immediate  or  conse- 
quential ;  in  the  latter  case,  trespass  is  not  sustainable  (e) ;  or  whether 
the  injury  were  committed  by  the  defendant  himself,  or  by  his  agent  or 
servant,  or  by  his  cattle  or  property  (/),  or  under  color  of  a  distress  for 
rent,  &c.  or  of  the  process  of  a  superior  or  inferior  Court. 

Fourthly,  The  situation  or  character  in  which  the  defendant  stood,  aa 
whether  he  were  joint-tenant  or  tenant  in  common  with  the  plaintiff  (g-y ; 
or  whether  there  were  any  privity  of  contract  between  the  plaintiff  or  de- 
fendant, in  respect  of  the  latter  being  tenant  or  bailee,  when  in  general 
trespass  cannot  be  supported  (A).  Keeping  in  view  these  important 
points,  we  proceed  to  consider  the  nature  and  particular  applicability  of 
the  several  actions  in  form  ex  delicto. 


I.  Of 


L  ACTION  ON  THE  CASE* 

>  We  hare  before  remarked  that  an  action  upon  the  case  was  a  remedy 
given  by  the  common  law,  but  that  it  appears  to  have  existed  only  in  a 
limited  form,  and  to  a  certain  prescribed  extent,  until  the  statute  of  West- 
minster 2  (t).  In  its  most  comprehensive  signification  it  includes  as* 
sumpsit  as  well  as  an  action  in  form  ez  delicto  (A;);  but  at  the  present 
,  time,  when  an  action  on  the  case  is  mentioned,  it  is  usually  understood 
to  mean  an  action  in  form  ex  delicto;  and  therefore,  where  a  navigation 
.  act  enacted  that  the  company  might  sue  for  calls,  &c.  by  action  of  debt, 
or  on  the  case,  it  was  holden  that  an  action  on  the  case  in  tort  lay,  though 
the  defendant  might  thereby  be  deprived  of  the  benefit  of  a  set-off  (/^. 

Actions  on  the  case  are  foikded  on  the  common  law,  or  upon  acts  of 
parliament,  and  lie  generally  ni  recover  damages  for  torts  not  committed 
with  force,  actual  or  implied ;  %  having  been  occasioned  by  force,  whore 


(ft)  7  T.  R.  9. 

(c)  JiiUe.  126. 

((f)  Ante,  126, 126;  8  Gunpb.  1S7. 

(«)  jJ»i(f,125, 126, 127. 

(/)  JinU.lZl. 


{g)  JinU,  79;  2  Saund.  47  g. 
Ik)  Po$t ;  Bao.  Ab.  Trespass,  B. 
(i)  AnU,  95. 

Ik)  See  Stepb.  on  Pleading,  16. 
(/)  7  T.  R.  86. 


(1)  Brown  v.  Caldwell,  10  Serg.  &  Rawle,  114.  Nor  trover,  Mather  v.  Ministers  of  Trlnttr 
Chnroh,  8  Serg.  Bawle,  609.  Nor  money  bad  and  reoelTed  Ibr  tbe  proceeds  of  It,  if  sold  br  tht 
taker.    Baker  v.  Howell.  6  Serg.  &  Rawle,  476. 
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the  matter  affected  was  not  tangible,  or  the  injury  was  not  immediate,  but  i*  ov  m 
conseqaential ;  or  where  the  interest  in  the  property  was  *only  in  rever-      °^"' 
sion ;  in  all  which  cases  trespass  is  not  sustainable  (m.)     Torts  of  this  na-  -  ^  ^^^ 
tare  are,  to  the  absolute  or  relative  rights  o{  persons y  or  to  personal  prop-  L  ^^^  J 
erty  in  possession  or  reversion,  or  ix>real  property,  corporeal  or  incorpo- 
real, in  possession  or  reversion.     These  injuries  may  be  either  by  nonr 
feasance  J  or  the  omission  of  some  act  which  the  defendant  ought  to  per-* 
form ;  or  by  misfeasance^  being  the  improper  performance  of  some  act 
vhich  might  lawfully  be  done  ;  or  by  malfeasance^  the  doing  what  the  de- 
ftadant  ought  not  to  do ;  and  these  respective  torts  are  commonly  the 
performance  or  omission  of  some  act  contrary  to  the  general  obligation  of 
tile  lav,  or  the  particular  right  or  duties  of  the  parties,  or  of  some  express 
or  implied  contract  between  them. 

Case  is  the  proper  remedy  for  an  injury  to  the  absolule  rights  of  per'- 
sons  not  immediate,  but  consequential  (A ;  as  for  keeping  mischievous  ani- 
mals, having  notice  of  their  propensity  (n)  (2),  or  for  special  damage  aris-  To  penom 
ing  from  a  public  nuisance  (o)  (8).  But  if  the  injury  were  immediate,  as  »^lately. 
if  the  defendant  incited  his  dog  to  bite  another,  or  let  loose  a  dangerous  an- 
imsl^p)  ;  or  if  in  the  act  of  throwing  a  log  into  a  public  street,  it  hurt  tlie 
piaiiitiff  {q)  ;  or  if  an  injury  be  committed  by  cattle  (r)  to  land  ;  the  action 
sboold  be  trespass.  Also,  whenever  an  injury  to  a'  person  is  occasioned 
by  regular  process  of  a  Court  of  competent  jurisdiction,  though  mali- 
ckmsly  adopted,  case  is  the  proper  remedy,  and  trespass  is  not  sustaina^ 
Ue  (5}  (4)  ;  as  for  a  malicious  arrest ;  or  for  malicious  prosecution  of  a 
crimiDal  charge  before  a  magistrate  or  otherwise  (Q.  If  the  proceeding 
be  malicious  and  unfounded^  though  it  were  instituted  by  a  Court  having 

(a)  4  T.  R.  489;  7  T.  R.  9.  sonal  property  may  also  afieot  persoDS,  at 

(fl)   jfn/c,  82.  negligence  in  riding  hones  and  driving  oar^ 

(o)  WOles,  71  to  76;  and  see  note  to  the  riages,  &o. 

pneedeat  in  case   ibr'  laying  rabbish   in  a  {p)  Ante,  82. 

street,  foti^  toI.  ii  and  11  East,  60.    When  (9)  AnU,  127. 

»Qt,S6«12  East,  432.  Injuries  arising  from  (r)  Ante,  82,88. 

mg  misehieTous  animals,  and  from  pnblio  (s)  3  T.  R.  185;  Foot  v.  Cooper,  1  T.  R^ 


also    frequently    affect  pertonal     535;  SEsp.  Rep.  185;  11  East,  297;  1  Campb. 
property;  and  on  the  other  hand,  many  of  the      295;  2  Chit.  R.  301 ;  1  D.  &  R.  97. 
vn»g^  hereafter  ennmerated  as  affecting  per-         (0  2  Chit  Rep.  304. 

(1)  Cole  V.  Fisher,  11  Mass.  187;  Johnson  v.  Castleman,  2  Dana,  378;  Percival  v.  Hickey^ 
IS  Johns.  257;  Gnillev.  Swan,  19  Johns.  381;  Case  v,  Mark,  2  Ham.  169;  Carster  v,  Murtayi 
Barper.  43;  Clay  v.  Sweet,  1  Marsh,  194;  Winslow  v.  Beall,6  Call.  44. 

(2}  He  who  has  the  care  and  custody  of  sheep,  for  the  purpose  of  depasturing  them,  is  liable 
&r  damages  done  by  them,  in  the  same  manner  and  to  the  same  extent  as  the  owner.  Barnum 
r.  Vawiaaer,  16  Coni|.  200;  Sheridan  v.  Bean,  8  Metcalf,  284.  See  BriU  v.  Hngler,  28  Wend. 
254.  If  a  person  cause  an  injury  with  his  dog,  the  remedy  is  trespass;  but  if  the  dog  do  injury 
of  hii  evB  accord,  in  the  absence  of  his  owner,  the  remedy  is  case.  Dilts  v.  Kinney,  3  Oreen, 
180.  A  Cyber  may  sue  in  case  fi>ran  iigury  done  to  an  infant  child,  (then  living  with  him  and 
engaged  inhisserrioe),  by  dogs,  permitted  by  the  defendant  to  run  at  large,  after  knowledge 
mt  sneh  dogs  were  aocnstouMd  to  bite  mankind.  Durden  v.  Barrett,  7  Alabama*  160.  The 
evner  ofa  cow»  aceustomed  to  hook — the  vicious  propensity  being  known  to  her  owner — is  lia- 
bie  for  dama|^done  by  her,  although  it  be  done  in  the  highway  against  the  land  of  her  owner, 
and  while  going  to  her  usual  watering  place.    Cogswell  v,  Baldwin,  15  Vermont,  404. 

(3)  Abbott  V.  Mills,  3  Vermont,  521.  80,  in  case,  parties  may  be  joined  as  defendants,  who 
were  not  present  when  the  aot  complained  of  was  done,  and  therefore  not  liable  in  trespass, 
Morcton  V.  Hardem,  6  Dowl.  k  Ryl.  275.  Case  is  the  proper  remedy  against  a  corporation  that 
mmam  a  trespass  to  be  committed  by  its  agent   Hamilton  Co.  v.  C.  &  W.  Turnpike,  Wright, 

(4)  Lnddington  v.  Peck, 2 Conn.  700;  Hoyden  v.  Shed,  11  Mass.  600;  Owens  «.  Starr,  2  Litt 
2M;  PluBker  9.  Dennett,  6  OreenL  421;  I'nner  v.  WaULer,  3  Gill  &  Johns.  377;  M'Hogh  e. 
Mdt,  1  Bia]flj,441;  Watson  9 .Watson, 9  Conn.  141;  Bea^  v.  Perkins,  6  Wend.  882;  Lovier 
«^a^^6  Daaft,831;Warilelde.WaU«r.  tlGUlft  Johns.  80. 
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X.  cK  tti  no  jarisdiction,  case  may  be  supported,  or  trespass  (tf).  Formerly  it  WHS 
^^^^^  usual  in  these  iDstances,  whore  several  persons  combined  in  the  prosecU'^ 
tion,  to  proceed  by  writ  of  couspiracy,  but  the  action  on  the  case  is  now 
the  usual  remedy  (2;)  (1).  If,  on  the  other  hand,  the  proceeding  com« 
plained  of  were  irregfular  (2,)  the  remedy  in  general  must  be  trespass ;  and 
therefore,  where  a  justice  of  the  peace  maliciously  and  irregularly  granted 
a  warrant  against  a  person  for  felony,  without  any  information  upon  oath, 
it  was  decided  that  the  remedy  against  the  justice  should  have  been  tres* 
pass  and  not  case  (jy)  (3)  (4)  ;  and  though  case  may  be  supported  for  maU» 
ciously  suing  out  a  commission  of  bankruptcy  (2r),  or  now  a  fiat,  yet  an  ao* 
[  *184  ]  tion  of  trespass  *is  also  sustainable  for  the  seizure  of  goods  under  the 
same,  because  if  the  plaintiff  were  not  subject  to  the  bankrupt  laws,  the 
commissioners  had  no  jurisdiction,  in  which  case  trespass  is  always  sus- 
tainable, if  in  other  respects  the  injury  were  forcible  and  immediate  {a). 
Case,  we  have  seen,  is  also  the  proper  remedy,  where  the  right  affected 
was  not  tangible,  and  consequently  could  not  be  affected  by  force,  as  re* 
puiation  and  health,  the  injuries  to  which  are  always  remediable  by  action 
on  the  case  ;  as,  libels,  or  verbal  slander.  It  is  also  the  only  remedy 
against  sheriffs,  justices,  especially  after  convictions  quashed  (6),  or  other 
officers  acting  ministerially  and  not  judicially  (c),  for  refusing  bail  (d)  or  to 
receive  an  examination  upon  the  statute  of  hue  and  cry,  &c.  («)  ;  and  case 
lies  against  surgeons,  agents,  &c.  for  improper  treatment,  or  for  want  of 
skill  or  care ;  though  assumpsit  is  also  sustainable(/.) 

Actions  for  injuries  to  the  relative  rights  of  persons,  as  for  seducing  er 
harboring  wives,  enticing  away  or  harboring  apprentices  or  servants,  are 
properly  in  case ;  though  it  is  now  usual,  and  perhaps  more  correct,  to  de* 
clare  in  trespass  vi  et  armis  and  contra  paceniy  for  criminal  conver* 
sation,  and  for  debauching  daughters  or  servants  (g*) ;  yet  as  the  con^ 
sequent  loss  of  society  or  service  is  the  ground  of  action,  the  plaintiff 
is  still  at  liberty  to  declare  in  case  (A)  (1).    When,  however,  the  actioa 

(tt)  2  Wils.  802;  Hays  v.  TonngloTe,  7B.  Iteaiioe,  A.  1  fee.     Set  anU,  17,  7S,  w  to  lU 

Moniroei  54&  ability  of  publio  offioers. 

(x)  1  Saiind.  228,  880,  n.  4.  {d)  2  Saund.  61  0,  d.  (  8  B.  &  P^  661. 

(y)  2  T.  B.  225;  2  Chit  Bcp.  804;  1  D^  &         (e)  1  Leon;  828,  824. 
B;  97.  (/)  8  East,  84& 

{z)  2  Wils.  146.  {g)  2  New  Bep.  476;  2  M.  &  8eL  486. 

(a)  2  Wils.  882,  884;  CuUen's  Bask.  Law,         (h)  6  East,  8».    See  the  reasons,  and  ilia 

412,  418;  see  2D.-&  Bi  868;  1  B»  &  C.  68,  different   precedents,   ood,  toI.   ii.     Index* 

8.  C.  *«  Debauching  Wifo  and  Panghtors;'*    2  Chit. 

(6)  48  G.  8,  c.  141,  post.  Uep.  2^;  anU,  126. 

(c)  Com.  Dig.  Action   en  the  Case»  MI0* 

(1)  Mott  V.  Danfortb,  6  WattS|804. 

(2)  See  however  Moreton  t;  Hardem,  6  Dowl.  &  B7I.  276,  and  obserre  the  wasona  ofMsi 
which  the  form  of  action  was  sustained  in  that  esse*    bee  Cooper  v.  Halbert,  2  M*Mullan,  4IO4 

f  8)  Berry  r.  Hamill,  12  Serg.  &  Bawle,  210.  Vide  Beaarain  v. Sir  William  Scott,  8CaiD|tb. 
888,  which  was  an  action  on  the  case  against  the  defendant,  a  jodge  of  an  ecclesiastical  ooorti 
ibr  excommunicating  a  party  fiir  refusing  to  obey  an  order  which  the  court  had  no  authority  to 
make.  Case  lies  against  a  Justice  of  the  peace,  for  that,  after  taking  time  to  consider  a  oaa« 
he  rendered  judgment  against  the  plaintiff,  and  deceitftilly  concealed  the  fhct  fiom  him  ontU  ift 
was  too  late  to  appeal.    Neighbor  v.  Trimmer,  1  Harr.  68. 

(4)  See  Kennedy  t;.  TerriU,  Hardin,  490;  Muse  v.  Heffeman,  6  Mnnf.  27.  See  12  Sei^.  % 
Bawie,  212;  Beynolds  9.  Orvis,  7 Cow.  269.  But  in  such  acase  in  Pennsylvania,  no  action 
can  be  maintained  sgainst  a  constable  executing  such  a  process,  unless  a  copy  of  it  be  pi^vi- 
ously  demanded,  agreeably  to  the  6th  section  of  the  act  of  21st  March,  1772,  <1  Sm.  Lawa.364.) 
Varkyo.  Zahn,  llS«rff.ftBawle,186.  ' 

(6)  See  Clough  o.  Tenney,  6  GreenL  446;  Van  Vaeter  v,  MoKfflip,  7  Blaekf.  678.  An 
action  OB  the  case  may  ba  •austalnad  by  a  Iktlier  for  the  eadootloii  of  IdM  daughter  iritlioai  ' 
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remedy 

withat- 

Bumptit 


is  for  an  injary  really  committed  with  force,  as  by  menacing,  beating  <•  ev 
(1)  or  imprisoning  wives,  daughters,  and  servants,  it  is  most  proper  to  ^^^^^ 
declare  in  trespass  (i). 

For  injuries  to  personal  property  not  committed  with  force  or  not  im/ To  person- 
mediate  (/?),  or  where  the  plaintiff's  right  thereto  is  in  reversion  (/),  case  isVi  property 
the  proper  remedy  (2).    It  lies  against  attornies  or  other  agents  for  neg*-;  J^^^^^jf 
kct  or  other  breach  of  duty  or  misfeasance  in  the  conduct  of  a  cause,  or  a  doty  or 
other  business  (3),  &c.  though  it  has  been  more  usual  to  declare  against  contract, 
them  in  assumpsit  (m).     And  though  we  have  seen  that  assumpsit  is  •^^'^^^^^^ 
the  usual  remedy  for  neglect  or  breach  of  duty  against  bailees  (/i)  ;  as^oarmt 
against  carriers,  wharfingers,  and  others  having  the  use  or  care  of  person- 
al property,  whose  liability  is  founded  on  the  common  law  as  well  as  on 
the  contract ;  yet  it  is  clear  that  they  are  also  liable  in  case  for  an  injury 
resulting  from  their  neglect  or  breach  of  duty  in  the  course  of  their  em- 
ploy (o) .     For  any  misfeasance  by  a  party  in  a  trade  which  ho  professes, 
the  law  gives  an  action  upon  the  case  to  the  *party  grieved  against  him ;  r  •iZ5  ] 
as  if  a  smith  in  shoeing  my  horse  prick  him,  and  other  like  cases  (;?). 
And  it  seems  tiiat  although  there  be  an  express  contract,  still  if  a  common 
low  duty  result  from  the  facts,  the  party  may  be  'sued  in  tort  for  any  neg- 
lect or  misfeasance  in  the  execution  of  the  contract  {(f). 

If  the  contract  be  laid  as  inducement  only,  it  seems  that  case  for  an 
act,  in  its  nature  a  tort  or  injury,  afterwards  committed  in  breach  of  the 
contract,  may  often  be  adopted.  On  this  ground,  case  for  not  accounting/ 
for,  and  for  converting  to  the  defendant's  use,  bills  delivered  to  him  to  be/ 
disooonted,  or  the  proceeds  of  such  bills,  is  probably  sustainable  (r).  Andl 
in  Mast  v.  Goodson  {s)  it  was  held  that  a  count  in  case^  setting  out  au 
agreement  by  which  the  plaintiff  was  to  build  a  yard  in  defendant's  close, 
and  lay  out  not  less  than  ^20,  and  was  to  enjoy  it  for  life,  and  averring  chatf 
plaintiff  built  the  yard  and  enjoyed  it  for  some  years  as  an  easement,  but 
defendant  afterwards  wrongfully  obstructed  him  in  the  enjoyment  of  it,  was 
good.  In  that  case  the  action  was  founded  on  a  contract ;  but  the  obstruc- 
tion to  the  plaintiff's  right  for  which  the  action  was  brought  was  ex  delicto^ 
although  the  right  also  arose  out  of  the  contract  (Q*    And  a  count  stating 

(f)  2M.  &  Sel.  486;  8  Gampb,  526,  n.  (r)  1  New  Bep.  48;  6  East,  888,  S.  G.  in 

{k)  AnU^  127.  error. 

(/)  T.  EL  9;  8  Campb.  187.  (t)  8  WHs.  848;  2  Bla.  Rep.  848,  S.  G. 

(«)  6  East,  8S8.  </)  Ptr  Holroyd,  J.«  6  B.  &  C.  278;  9  D.  A 

(«)  ^«te«  102.  R.  264,  S.  G,;  and  1  New  Rep.  46,  Heath,  J. 

(o)  8ce  2  B.  &  B.  64;  6  B.  &  a  268.  obeerved  that  in  Mast  o.  Ckxxlaon  the  G;>art 

if)  1  Saond.  812  a.,  and  n.  2.  was  of  opinion  that  a  count  upon  a  oause  of 

(0)  2  Wils.  819.  jp<r  Baylej,  J.,  5  B.  ft  action  to  which  a  contract  is  only  inducement, 
GL  6d5;  8  D.  &  a.  378,  S.  G.;  2  Gbit.  Rep.  1.     may  be  Joined  with  a  oount  upon  tort, 

vraviog  anj  actual  loss  of  service  ;  it  is  enough  that  the  daughter  be  a  minor  residing  with 
Mr  Cither,  and  that  he  has  the  right  to  claim  her  services.  Hewitt  v.  Prime.  21  Wend,  79; 
llonikeih  v.  Barr,  8  Serg.  &  Rawie,  86;  Parker  v.  Elliotte,  Gilm,  88)  Mercer  v.  Warmesley,  6 
Ilarr.  k  Johns.  27;  Lockwood  v.  Betts,  8  Gonn.  180;  Moran  v.  Hawes,  4  Gow.  412;  Glark  v. 
Yiteb.  2  Wend.  459. 

( 1 )  Hoover  v.  Keim,  7  Watts,  62. 

(2)  As,  if  the  owner  of  a  horse  hire  hSm  to  another  for  a  eertun  time,  and  while  the  hirer  is 
Ming  the  horse,  the  defendant  drives  against  him  and  kills  him,  the  owner's  remedy  is  by  action 
Mtlie  ease  and  not  trespass;  this  being  in  the  nature  of  an  injury  to  the  plaintiff's  reversion.  • 
EaB  V.  Piekard,  3  Gampb.  187.  But  where  the  owner  gratuitously  permits  another  person  to  use 
tibeeliAttel,  it  b  still  constructively  in  his  possession,  and  he  may  maintain  trespass.  Lotan  v. 
€boM,  2  Gampb.  464.   See  Spencer  v.  Gampbell,  9  Watts  &  Serg.  82. 

(8)  Dearborn  v.  Pearbom,  15  Mass.  816.  So,  if  hedisobey  the  lawful  instruotions  of  his  client. 
Mi  a  lo»  cttsoes.  OUbert  o.  Williams,  8  Mass.  1.  Vide  Taylor,  62,  68.  Ghnroh  v,  Mamfbrd, 
II  Mna  479;  Stimpton  v.  Spngne,  6  QreenL  470, 
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that  the  plaintiff  being  possessed  of  some  old  materials,  retained  the  defend- 
ant to  perform  the  carpenter's  work  on  certain  buildings  of  the  plaintiff,  and 
to  use  those  old  materials,  bat  that  the  defendant,  instead  of  using  those, 
made  use  of  new  ones,  thereby  increasing  the  expense,  is  sustainable  (u). 

^^  Where  there  is  an  express  promise  and  a  legal  obligation  results  from 
it,  then  the  plaintiff's  cause  of  action  is  most  accurately  described  in  as- 
sumpsit, in  which  the  promise  is  stated  as  the  gist  of  the  action.  Bat 
where  from  a  given  state  of  facts  the  law  raises  a  legal  obligation  to  do  a 
particular  act,  and  there  is  abroach  of  that  obligation,  and  a  conscqueniial 
damage,  there,  although  assumpsit  may  be  maintainable  upon  a  promise  im- 
plied by  law  to  do  the  act,  still  an  action  on  the  case  founded  in  tort  is  the 
more  proper  form  of  action,  in  which  the  plaintiff  in  his  declaration  states 
the  facts  out  of  which  the  legal  obligation  arises,  the  obligation  itself,  the 
breach  of  it,  and  damage  resulting  from  that  breach  "  (a;).  Therefore, 
where  by  deed-poll  a  lessee  assigned  his  term  to  another,  "  subject  to  the 
rent  and  covenants,"  and  in  consequence  of  the  non-performance  of  the 
covenants  the  lessee  was  damnified,  it  was  held  that  he  might  sue  the  as- 
signee in  an  action  upon  the  case  founded  in  tort ;  for,  under  tho  circum- 
[  *186  1  stances,  tho  law  *raised  a  duly  in  the  defendant  to  perform  the  covenants, 
and  the  breach  of  that  duty  had  caused  an  injury  to  the  plaintiff  {jy). 

If  there  be  a  covenant  or  contract  under  seal  i3etween  the  same  parties, 
and  directly  relating  to  the  matter  in  dispute,  the  action  must  in  general  be 
in  covenant,  and  founded  thereon  (z)  (1) ;  and  consequently  in  the  instance 
last  mentioned,  if  the  assignee  had  covenanted  with  the  lessee  to  perform  the 
covenants  in  the  lease,  case  could  not  have  been  maintained,  though  case 
for  actual  waste  is  sustainable,  notwithstanding  the  defendant  covenanted 
to  keep  in  repair  (a).  So  where  there  is  a  charter-party  between  tho  master 
of  a  ship  and  the  freighter,  case  does  not  lie  against  the  master  for  the 
breach  of  a  stipulation  in  the  charter-party  (6).  But  we  have  already 
seen,  that  in  some  cases  the  owner  may  be  sued  in  case  upon  his  general 
liability,  if  not  charged  directly  upon  the  charter-party  made  under  seal 
with  the  master  (c). 

With  regard  to  nonfeasance^  or  neglect  to  perform  the  contract,  not 
even  an  action  of  assumpsit,  much  less  an  action  upon  the  case,  can  be 
maintained,  if  no  consideration  existed  and  be  stated  in  the  declaration,  to 
give  validity  to  the  defendant's  alleged  obligation  to  do  the  act.     There- 
fore a  count  stating  that  the  plaintiff  retained  the  defendant,  who  was  a 
I  carpenter,  to  repair  a  house  before  a  given  day,  and  that  the  defendant  ao- 
^  cepted  the  retainer,  but  did  not  perform  the  work,  per  quod  the  walls  were 
injured,  cannot  be  supported  ((/).    For  the  count  shows  no  consideration 
-f    or  legal  liability  on  the  part  of  the  defendant  to  proceed  with  the  work  (2)*- 
There  are,  however,  some  particul^  instances  of  persons  exercising  cer- 
tain public  trades  or  employments,  who  are  bound  by  law  to  do  what  is 


(tt)  5  T.  Rep,  148;  see  1  Esp.  Rq>.  76; 
(x)  Per  Littledale,  J.,  in  6  B.  &  C,  609; 
8  D.  &R.  881,S  C. 
(y)  6  B.  &  C.  689;  8  D.  &  R.  868,  S.  C 
(«)  AiUtt  118.    Thero  is  an  exception  in 


the  cue  of  a  tenant  committing  waste,  Po^U 
140. 

(a)  2  Bla.  Rep.  1111;  poti,  168. 

(6)  6  Moore,  426. 

(c)  6  Moore,  416;  crnfc,  108. 

{d)  6  T.  R.  148. 


(1)  Bat  see  poet«  187,  note. 

(2)  Case  wiU  not  lie  for  a  non-feasance,  where  the  nndertaking  was  grataitoos  merely;  hnt  if 
the  party  promising  have  commenced  upon  his  nndertaking,  case  wmiie  Ibr  any  malfeasance,  or 
neglect  in  the  performance  of  it,    Hyde  v.  Moffitt,  16  Vermont,  271. 
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required  of  them  in  the  course  of  their  employments,  without  the  aid  of  ^  o» 
an  express  contract,  and  are  in  return  entitled  to  a  recompense,  and  may 
therefore  be  sued  in  case,  as  for  a  breach  of  duty  in  refusing  to  exercise 
their  callings.  As  where  a  common  carrier,  having  convenience,  refuses 
to  carry  goods,  being  tendered  satisfaction  for  the  carriage ;  or  an  innkeeper 
to  receive  a  guest  having  room  for  him ;  or  a  smith,  having  materials  for 
the  purpose  to  shoe  the  horse  of  a  traveller  ;  or  a  ferryman  to  convey  one 
orer  a  common  ferry,  and  the  like  (e).  If  the  tort  of  a  bailee,  &c.  con- 
sist in  some  nonfeasance  or  defuult,  where  the  act  required  to  be  done  was 
not  imposed  upon  him  by  law,  in  respect  of  the  employment,  and  did  not 
im]diedly  result  as  a  duty  from  such  employment,  but  was  created  by  ex« 
press  written  contract,  it  would  seem  that  case  is  not  the  proper  remedy, 
and  that  the  action  should  be  in  assumpsit.  In  an  action  upon  the  case 
1  ooont  charged  that  the  plaintiff  had  delivered  to  the  defendant  certain 
pigs  to  be  taken  care  of  by  him,  *^'and  in  consideration  thereof  the  de-  [  *187  1 
fendant  agreed  to  take  care  of  the  pigs,  and  to  re-deliver  the  same  on  re- 
quest."  The  court  held,  that  this  count  was  to  be  considered  in  assump- 
sU;  and  Mr.  Justice  Littledale  said,  ^^  Suppose  a  written  contract  had 
been  entered  into  in  the  terms  of  this  count,  it  could  never  have  been  con- 
tended that  a  breach  of  it  might  be  laid  in  tort ;  it  would  be  as  reasonable 
to  lay  in  tort  a  breach  of  an  agreement  to  convey  a  house  or  land"  (/)• 
Case  or  assumpsit  may  be  supported  for  a  false  warranty  on  the  sale 
of  goods  (^)  ;  but  for  a  breach  of  an  express  or  implied  contract  of  war- 
ranty, it  is  usual  and  perhaps  better  to  declare  in  assumpsit,  in  order  that 
the  count  for  money  had  and  received,  to  recover  back  the  consideration 
paid,  may  be  included  in  the  declaration ;  and  where  the  defendant  said, 
*'the  horse  is  sound,  but  mind  I  do  not  warrant  him,"  and  it  was  proved 
dot  he  knew  it  was  unsound.  Lord  Tenterden  held  that  he  was  properly 
sued  in  assumpsit,  on  his  promise  that  he  was  sound  (A)  (1).  Case  is 
necessarily  the  form  of  action  to  be  adopted  for  (now  in  writing)  deceitfully 
representing  a  person  to  be  fit  to  be  trusted  (2)  or  other  deceit,  indepon- 
deatly  of  and  withont  relation  to  any  contract  between  the  parties  (i)  (8). 

(e)  1  Sftund.  812  c  note  2;  6  T.  &.  149,  {g)  Dongl.  21;  2  East,  446.    Case  lies  fat 

ii&  the  deoeitfal  warranty,  althougli  it  was  part  of 

in  1  B.  &  a  268,  274;  9  B.  &  R.  265,  the  contract  that  if  the  vendee  disliked  the 

a.  C.     And  see  1  Saund.  812  e.  note    (x),  goods,  the  yendor  should  exchange  them  lor 


fitfc  edit     Sed  quart  whether  trover  or  detin-     others  of  equal  value,  2  Stark.  162. 

be  muntained  against  a  bailee'who         (A)   Sittings  at  Westminster,  1880,  ants, 


vnagfuUj  xefoses  to  re-deliver  the  goods  upon      107. 

a  fcwiad,  although'he  had  expressly,  verbally         (i)  2  East,  22;  8  T.  B.  61;  4  Bing.  78;  9 

or  in  wnting,  agraed  to  restore  them  ?  G.  4,  c.  14. 

(1)  The  plaintiff  is  not  permitted  to  establish  deceit  and  fraud,  when  he  declares  in  a$sumpritt 
SB  a  varrantj  expressed  or  implied.  Evertson  v.  Miles,  6  Johns.  188.  Shepherd  v.  Worthing,  1 
Aikea,  188;  Pickering  «.  Dowson,  4  Taunt.  786.    See  Hughes  v.  Bobinson,  1  Monroe,  215. 

(2)  Vide  Upton  v.  VaiU,  6  Johns.  181 ;  Bussell  v.  Clark,  7  Granch,  92. 

<8)  8oh  if  on  the  gift  of  a  chattel  the  donor  affirm  it  to  be  his  own,  and  the  donee  be  afterwards 
cvioted  and  soffar  damages  and  cost,  case  wiU  lie.  Barney  v,  Dewey,  18  Johns.  226.  So,  an 
action  on  the  case  lies  for  firaod  or  a  &lse  affirmation  in  the  sale  of  land,  as  where  the  land 
ytluided  to  be  sold  has  no  real  existence,  notwithstanding  any  covenanta  in  the  deed.  WardeU 
«.  Foidick,  13  Johw.  825;  Frost  «.  Baymond,  2  Games,  198;  Bostwick  v.  Lewis,  1  Bay,  250; 
MsttsU  V.  Golden,  18  Johns.  895.  In  Gallagher  v.  Brunnel,  6  Cowen,  846,  the  principles  estab- 
fiAfSdia  Paa^y  v.  freeman,  are  AiUy  recognised.  In  the  latter  case  of  Benton  v,  Pratt,  2  Wend. 
886,  an  action  on  the  case  was  held  to  lie,  for  the  assertion  of  fklsehood  with  a  fraudulent  intent 
as  to  A  present  or  existing  &ot,  where  a  direet,  positive  and  material  injury  results  from  such 
SMertion.  So,  it  was  held  to  lie  against  a  public  officer  for  a  iklse  and  fraudulent  representation 
■sde  by  him  in  reiatioQ  to  property  sold  by  him;  and  it  was  no  answer  that  the  aato  was  mad« 
by  him  in  his  official  ebaraeter.    Gulver  e.  Avery,  7  Wend,  880. 
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OF  THE  FOBUB  OF  ACTIONS. 


I. 


And  for  fraudalent  representations  not  introduced  into  a  written  contract 
between  the  parties,  respecting  the  subject-matter  of  the  representations, 
case  (1)  is  the  proper  remedy,  if  anj  (A:).  In  an  action  upon  the  case  in 
tort  for  a  breach  of  a  warranty  of  goods,  the  scienter  need  not  be  laid  in 
the  declaration,  nor  if  charged  would  it  be  proved  (/)•  And  where  the 
plaintiff,  an  auctioneer,  was  employed  by  the  defendant,  who  had  goods  in 
his  possession,  but  was  not  the  owner,  to  sell  them,  which  the  plaintiff  did, 
and  was  afterwards  compelled  by  the  real  owner  to  make  satisfaction  to 
him  for  the  proceeds  ;  it  was  held,  after  verdict,  that  a  count  in  case  for 
representing  that  the  defendant  was  entitled  to  sell  the  goods,  and  thereby 
deceiving  him,  was  maintainable,  although  the  declaration  did  not  charge 
that  the  defendant  knew  that  he  was  not  the  owner  of  the  goods  at  the 
time  the  representation  was  made  (m)  (2). 

If  goods  be  obtained  on  credit  through  a  fraudulent  contract,  the  prop- 
er remedy  is  case  or  trover,  at  least  before  the  expiration  of  the  credit ; 
for  if  before  that  time  he  sue  in  assumpsit  for  goods  sold,  he  recognizes  or 
r  *188  ]  affinns  the  contract,  and  *may  be  successfully  met  by  the  objection  that 
the  credit  has  not  yet  expired  (n). 

We  have  already  noticed  the  instances  in  which  case  or  trespass  should 
be  brought  against  a  person  who  causes  an  injury  by  driving  his  carriage 
against  another's  (o),  or  by  negligence  in  navigating  a  ship  {p)  ;  and  the 
distinctions  when  the  master  should  be  sued  in  case,  and  when  in  tres- 
pass (3),  have  also  been  adverted  to  (g). 

When  a  distress  nas  been  made  for  rent,  and  there  was  no  rent  due,  an 
action  of  trespass,  or  case  on  the  statute  (r),  may  be  supported  {$)  (4). 
So  where  a  distress  is  made  after  a  tender  of  the  rent,  case  or  trespass 
may  be  supported  (t).  If  the  person  making  the  distress  turn  the  ten- 
ant out  of  possession,  or  continue  in  possession  an  unreasonable  time  be- 
yond the  five  days,  trespass  lies  (ti)  ;  and  it  may  be  supported  where  a 
party  taking  a  distress  damc^e  feasant  has  been  guilty  of  any  irregularity 
(5),  rendering  him  a  trespasser  ab  initio  (x)  (6).  In  the  case  of  a  dis- 
tress for  rent,  if  it  were  lawful  in  its  inception,  a  subsequent  irregularity 


(Ar)  4  Campb.  22;  aftU^  107. 

(2)  2  £a8t,  446;  4  BiDg.  78. 

(m)  4  BiDg.  66. 

(n)  9  B.  &  G.  69. 

(o)  AnU,  128.  Case  b  the  proper  remedy 
At  the  suit  of  the  owner  of  horses  let  to  hire 
against  a  third  person,  8  Campb.  187;  6  £sp. 
E.  86;  but  trespass  should  be  brought  if  the 
borses  were  merely  lent,  2  Campb.  464. 

(p)  See  anU^  128. 

{q)  ArUt,  181. 


(r)  2  Wm.  &  M.  c.  6. 

(s)  As  to  what  are  irregularities  in  a  dis- 
tress for  which  this  action  is  maintainable,  see 
post,  vol.  iL  and  notes  to  the  precedents. 

(0  2D.  &  R.  266;  1  B.  &  C.  146;  ante, 
128 

(u)  1  East,  189;  11  East,  896;  2  Campb. 
116.  How  long  the  landlotd  may  remain,  see 
4  B.  &  A.  208,  qualifying  1  Hen.  Bla.  18, 

(x)  8  Co.  146;  Bac.  Ab.  Tzespass,  B. 


(1)  Vide  Halloch  v,  Powell,  8  Ctl.  216.  Case  lies  against  a  grantor  fbr  a  fraadolent  represen- 
tation that  lands  sold  by  him  are  free  and  dear  of  incumbrances,  although,  in  the  deed  of  con- 
Teyanoe,  there  is  a  covenant  against  incumbrances.  Ward  v.  Wiman,  17  WendeU,  198.  See 
Morgan  v.  Patrick,  7  Alabama,  186. 

(2)  A  person  assuming  to  act  as  agent  ibr  another,  without  authority,  may  be  made  liable  on 
the  contract  as  principal,  and  if  the  nature  of  the  case  do  not  admit  of  such  remedy,  he  may  be 
made  liable  for  all  damages  by  action  on  the  case  as  fbr  a  deceit  Clark  v.  Foster,  8  Vermont, 
98.  If  the  contract  be  under  seal,  such  action  on  tiie  case  is  the  appropriate  remedy.  Bedjeld, 
J.,  in  Boberts  v.  Button,  14  Vermont,  196. 

(8)  Moreton  v.  Hardern,  6  Dowl.  &  Ryl.  276. 

(4)  Olinger  v,  M*Chesney,  7  Leigh,  660. 

(6)  Vide  Saokrider  «.  M'Donald,  10  Johns.  262;  Hopkins  v,  Hopkins,  ib.  269. 

(6)  Smith  V.  Gates,  21  Pick.  66. 


t.  OK  THB  CASE. 


Its 


till  not  render  the  party  a  trespasser  ofr  initio,  or  subject  him  to  an  action  ^  J^^ 
of  trespass  or  trover  (y)  ;  and  case  is  the  proper  remedy  in  these  and  most 
other  instances  of  irregularity  in  the  taking  or  sale  or  disposal  of  a  dis- 
tress (z)  (1).  This  action  also  lies  for  the  rescue  or  pound  breach  of 
cattle,  or  goods  distrained  for  rent  or  damage  feasant  {a)  ;  or  for  the 
rescue  of  a  person  arrested  on  mesne  process  ;  and  for  an  excessive  levy 
on  a  fieri  facias  (6)  ;  and  against  sheriffs,  &c.  for  escapes,  on  mesne  or 
final  process ;  or  for  not  arresting  the  debtor  when  he  had  an  opportunity ; 
or  for  not  selling  on  a  ^.  fa.  in  a  reasonable  time  (c),  and  for  a  false  re- 
tom  of  Hon  est  inventus  to  mesne  process,  or  of  nulla  bona  to  a  writ  of 
j(./a. ;  or  for  not  levying  under  it  when  he  had  an  opportunity ;  or  for 
not  taking  a  replevin  bond ;  or  for  taking  insufiEicient  pledges  in  replevin ; 
or  for  not  assigning  a  bail-bond  {d)  (2).  For  an  escape  on  final  process^ 
it  is  most  advisable  to  declare  in  debt,  if  the  caption  of  the  original  de- 
feodant  can  be  clearly  proved,  because  in  debt  the  jury  must  give  a  ver- 
dict for  the  entire  demand  (e)  (8) ;  but  if  it  be  doubtful  whether  a  cap- 


(9)  11  Qco.  2»  e.  19;  1  Hen.  Bla.  18,    So 

naay  Turniuke  Act,  8  Geo.  4,  e.  126,  8. 144. 

(s)  See  the  csmb  aad  precedents,  poU^  vol. 
S. 

(«)  For  hw,  &c.  flee  po$U  vol;  ii.  Bat  o&Be 
^  not  lie  ibr  detaining  oattle  distrained 
^«tf^  featantt  where  tender  of  safficient 
tBods  was  made  after  the  cattle  had  been  im« 
fooadfid,  1  Biog.  841;  1  Taunts  261; 

(i)  See  9  a  &  a  840. 

(0  Jacobs  V.  Hamphrej,  4  l?yr.  272. 


id)  See  precedents  and  notes,  poHi  toI.  ii. 
An  action  on  the  case  does  not  lie  fbr  not  hav- 
ing money  leTied  on  fieri  facicu  in  court,  where 
sheriflf  had  not  been  ruled,  1  Stark.  888. 
Money  had  and  received  to  recover  money 
levied,  see  8  Campb.  847;  8  B.  &  C.  726;  8 
M.  &  K  411,  S.  0.;  1  B.  &  B.  380.  870;  16 
East,  274. 

(0  2  T.  B.  129;  1  Sannd.  38,  n.  2;  2  Chit 
B.454. 


(1)  In  Pennsylvania,  trespass  is  the  proper  form  of  action.  Kerr  v.  Sharp,  14  Serg.  & 
•awle,  899, 

(2)  The  14th  a&d  16th  sections  only,  ate  in  force  in  Pennsylvania.  BobertB*  Dig.  286.  8 
Kdb.  6%;  14  Serg.  &  Bawle,  408. 

(3)  Porter  v,  S&jwend,  7  Mass.  877.  So,  trespass  on  the  case  lies  against  an  officer,  for  lev- 
j^  a  variant  for  a  fine,  in  an  oppressive  and  unreasonable  manner,  with  int&nt  to  vex,  harass, 
tsd  oppress  the  p^rtj.    Rogers  v.  Brewster,  5  Johns.  125. 

At  oommon  law  the  plaintiff  had  no  remedy  against  the  sheriff  for  an  escape,  whether  upon 
iMiDe  process,  or  in  execution,  but  by  special  action  upon  the  case;  but  now  by  an  equitable 
CMttmction  of  Weston,  2.  c  11,  an  action  of  debt  is  given  against  sberifb  for  escapes  of  pris- 
ons in  eieentiovi.     Bac.  Abr.  Escape  in  civil  cases,  F.    By  the  New  York  statute,  sess.  86,  c« 
67*  1. 19. 1  E.  L.  425,  sherifb  on  an  escape  of  a  party  in  execution,  are  rendered  answerable  to 
tfce  plaiotiff  for  the  debt  and  damages  for  which  the  party  was  arrested,  and  the  plaintiff  may 
tttofcr  the  same  with  costs  by  action  of  debt    The  common  law  remedy  by  action  on  the  case 
j>|aot  taken  away  by  the  statute.    In  the  action  on  the  case,  the  Jury  may  inquire  what  was 
JQit  by  the  esoapet  And  give  such  damages  as  th^  suppose  the  party  has  sustained;  but  in  the 
M^  of  debt,  every  inquiry  of  that  kind  is  improper,  for  the  statute  has  fixed  the  extent  of 
fiK  sheriff's  liability,  that  is,  for  the  original  debt  and  damages  recovered.    Bawson  o.  Dole,  2 
^okns.  454.    Under  the  statute,  debt  lies  only  for  an  escape;  where  the  prisoner  is  in  exeoutioo ; 
*Bd  a  prisoner  is  not  in  execution,  until  a  writ  of  execution  against  the  body  has  been  issued 
iad  Mivered  to  the  sheriff,  as  the  EngUsh  practice  of  charging  the  debt  in  execution  without 
the  ismiiig  of  a  ea.  $a.  has  never  been  adopted  in  the  state  of  New  York.    I>ebt  therefore  will 
sot  lie  iir  the  esoape  of  a  prisoner  who  has  been  surrendered  by  his  bul,  he  not  being  in  exeou- 
tus  by  virtue  of  the  surrender.    Van  Slyck  v.  Hogeboom,  6  Johns.  270.    In  the  action  of  debt 
i»  IB  escape,  interest  is  not  recoverable,  Rawaon  «.  Dole,  ubi  sup.    In  Pennsylvania,  each 
iMff  enters  into  a  xecognimnce,  and  becomes  bound  with  at  least  two  sureties  in  an  obliga- 
fios,  eon^tiooed  for  the  &thftil  performance  of  official  conduct.    It  has  been  held  in  a  suit  up- 
«  soeh  leoogniamce,  against  a  sheriff  and  his  sureties,  for  sufforing  a  person  in  execution  to 
<Hspe,  that  &e  defaidant  oonld  not  give  evidence  of  the  insolvency  of  such  person.    Wolver- 
tR  f.  Omom.,  8  Serg.  &  Bawle,  278,    In  debt  against  sheriff  for  an  escape  of  a  prisoner  ar- 
>Med  upon  attachment  for  not  paying  costs,  an  averment  in  the  declaration  that  the  sheriff  a^- 
XMsd  the  party  and  had  not  detained  him  in  custody  in  execution,  &c.  is  equivalent  to  an  aver- 
■at  that  he  was  committed  to  jail.    Ames  v.  Webbers,  8  Wend.  645.    Debt  for  an  escape 
*l^iBit  a  sheriff  lies  only  whArs  the  escape  is  from  imprisonment  on  an  eaBSOUtion  issued  from 
ssQutor  leoocd.    It  is  m  tbs  nature  of  a  penslliy  against  the  sheriff  for  osglifenos.    Brown 
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I.OK  tas  wilful  waste  (;t).    It  was  held,  before  the  late  repealing  act,  that  a  re« 
CA8B.    Ycrsioner  might  sue  the  hundred  on  the  9  Geo.  1,  c.  22,  to  recover  dama* 
ges  for  an  injury  done  to  premises  maliciously  set  on  fire  (a). 

[  *141  ]  With  regard  to  permissive  waste  there  seems  to  be  some  difficulty.  *It 
is  laid  down  by  great  authority  (6),  that  the  statute  of  Gloucester  ^c), 
(which  extended  the  ancient  law  of  waste  by  the  writ  of  waste) 
applies  to  permissive  waste  by  a  tenant  from  year  to  year.  In  Gibson 
v.  Wells  (jT)  it  was  held,  that  case  for  permissive  waste  is  not  sastain«> 
able  against  a  yearly  tenant ;  and  in  Heme  v.  Bembow  (6)  it  was  de- 
cided that  case  for  such  waste  does  not  lie  against  a  tenant  for  a  term  of 
years  holding  upon  a  lease,  which  does  not  contain  a  covenant  to  repair. 
In  a  subsequent  case,  Jones  v.  Hill  (/),  it  was  determined  that  an  actioa 
upon  the  case  in  the  nature  of  waste  cannot  be  supported  against  the  as- 
signee of  a  lease,  in  which  the  lessee  had  covenanted  ^^  from  time  to  time 
and  at  all  times  during  the  term,  when  need  should  require,  sufficiently  to 
repair  the  premises  with  all  necessary  reparations,  and  to  yield  up  the 
same  so  well  repaired  at  the  end  of  the  term,  in  as  good  condition  as  the 
same  should  be  in  when  finished  under  the  direction  of  /.  j3f .''  Upon  a 
breach  that  the  defendant  suffered  the  premises  to  become  and  be  in.  de* 
cay  and  ruinous  during  a  large  part  of  the  term,  and  after  the  term  wrong'- 
fully  yielded  them  up  in  much  worse  order  and  condition  than  when  the* 
same  were  finished  under  the  direction  of  J.  M.  the  court  did  not  decide 
that  an  action  upon  the  case  was  not  maintainable  for  permissive  waste,  but 
only  that  it  was  impossible  it  should  be  waste  merely  to  omit  to  put  the 
premises  in  such  repair  as  A.  B.  had  put  them  into  (^)  ;  in  other  words 
the  peculiar  terms  of  the  covenant  were  such,  that  a  breach  of  them 
could  not  be  considered  so  far  within  the  technical  doctrine  of  waste^  as 
to  justify  an  action  upon  the  case,  and  therefore  covenant  should  have 
been^ho  form  of  action.  It  has  been  lately  decided,  that  if  a  lessee  as- 
sign the  term  to  another  by  deed-poU^  ^'  subject  to  the  performance  of  the 
covenants  in  the  lease,"  the  lessee  may  maintain  case  against  the  assignee 
for  a  breach  of  covenant  in  the  lease  committed  after  the  assignment,  per 
quod  the  lessee  was  damnified  (A)i  Assumpsit  is  the  usual  form  of  action 
against  a  tenant  not  holding  by  deed,  upon  his  implied  (or  express)  pro^ 
mise  to  cultivate  a  farm  according  to  the  rules  of  good  husbandry,  and  to 
use  the  premises  in  a  tenantlike  manner  (t). 

Case  may  be  maintained  upon  the  custom  of  the  realm  against  the  per- 
sonal representatives  of  a  rector,  <&c.  at  the  suit  of  the  successor,  for  dilapi- 
dations (j  )  ;  and  it  lies  for  not  repairing  fences,  whereby  the  plaintifiT's 

[  *142  ]  cattle  escaped  from  his  land,  or  the  cattle  of  the  defendant  *got  into  the 
land  of  the  plaintiff  (A;^  (1)  ;  or  whereby  the  cattle  in  the  plaintiff''s  pos- 
session escaped  and  fell  into  a  pit  and  were  killed  (J)  or  a  hay-stack  in  the 

{z)  Tabart  v.  Tipper,  1  Campb.  850.  (g )  Per  Lord  Tenterden,  6  B.  &  C.  603;  8 

(a)  9  B.  &  C.  184;  4  M.  &  B.  180.  S.  C.  D.  &  B.  875,  8.  C. 

lb)  1  Saund.  828  b,  n.  7,  cites  2  loBt  802;  {h)  5  B.  &  C.  589;  8  D.  &  B.  868,  S.  C; 

Go.  Lit.  54  b.    See  however  the  note  in  Ca  anU^  186. 

Lit  15th  edit  citing  Djer»  198.  (i)    See   the   precedent  and  notes.    po«C» 

(c)  6  £dw.  1,  0.  5.  Tgl.  ii. 

(d)  1  New  Bep.  290.  (/  )  AnU,  91. 

(c)  4  Taant.  764.  {k)  1  Salk.  885;  po^l^  yoL  ii. 

(/)  7  Taunt.  892;  1  Moore,  100,  8.  C.   In  (/)  Booth   v,  Wilson,  1  B.  &  Aid.    58; 

the  latter  report  the  marginal  note  seems  to  be  2  Young  &  Jerr.  891. 
too  general 

1^  ' 

^  (1)  Little  V.  Lathrop,  6  Gnenl.  856,  where  the  law  of  ftndng  against  cattle  Is  laid  doviu 
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defendftnt's  close  fell  on  and  killed  plaintiff's  horses  (m).    For  the  escape  i.  ok  tsb 
of  the  defendant's  cattle  into  the  plaintiff's  close  the  plaintiff  might  sup-    ^^^^' 
port  trespass^  or  distrain  the  cattle  damage  feasant. 

We  may  remember  that  trespass  cannot  in  general  be  supported  where 
the  matter  affected  is  not  substantial,  or  the  estate  therein  is  incorporeal 
(if).  Case  therefore  is  the  proper  remedy  for  disturbance  of  common  of 
pasture,  tnrbary  or  estovers  (o).  If  the  plaintiff's  cattle  be  chased  off  the 
common,  trespass  may  be  supported  for  such  chasing;  and  that  form 
of  action  may  in  some  instances  be  advisable,  in  order  that  the  right  may 
be  fully  stated  on  the  record.  So  case  is  the  proper  form  of  action  for  ob- 
stmcting  a  private  way  (jp)  (1),  or  a  public  wsij^per  quod  the  plaintiff 
was  delayed  on  his  journey,  and  obliged  to  take  a  more  circuitous  route  (^), 
or  sustained  some  other  special  damage  (2).  So  case  is  the  proper  remedy 
for  disturbing  a  party  in  the  possession  of  a  pew  in  a  church  ;  but  no  ac- 
tion for  such  disturbance  can  be  maintained  unless  the  pew  were  annexed 
to  a  house  in  the  parish  (r).  Perhaps  trespass  may  be  sustained  if  the 
pew  to  which  the  plaintiff  is  entitled  as  appurtenant  to  his  messuage  be 
broken  (5)  (3)  ;  and  that  form  of  action  may  be  adopted  by  the  erector 
of  a  tombstone  against  a  person  who  wrongfully  removes  it  from  the 
church-yard,  and  erases  the  inscription  (0- 

Case  is  in  general  the  remedy  for  disturbing  a  party  in  the  enjoyment  of 
an  easement  (u)  (4),  and  it  may  be  maintained  in  that  instance,  although 
the  right  to  the  easement  were  conferred  by  a  written  agreement,  which  is 
stated  in  the  declaration,  and  which  stipulates  for  the  enjoyment  of  the 
easement  (x).  It  lies  for  disturbance,  obstruction,  or  other  injuries,  to 
offices,  franchises,  ferries,  markets,  or  tolls,  or  for  not  grinding  at  an  an- 
dent  mill,  &c.  (^).  And  it  may  be  maintained  for  disturbing  and  injuring 
the  right  to,  and  enjoyment  of,  an  ancient  decoy  (z)  ;  but  no  action  is 
nstainable  for  frightening  away  game  from  a  preserve  (not  being  a*fran- 
dise),  or  for  disturbing  a  rookery  (a). 

An  action  on  the  case  is  frequently  given  by  the  express  provisions  of  Onaitat- 
statuie  to  a  party  aggrieved  (fr)  ;  and  it  has  even  been  decided  that  ^te. 


(«)  2  Toann;  &  Jerr.  891. 

(•)  AnU,  181. 

(0)  Com.  Dig.  Action,  Case,  Disturbanoe, 
▲  1. 

(p)  Com.  Dig.  Action,  Case,  Diatnrbance, 
A.  2. 

(9)  9  Moore,  489. 

(r)  5  B.  &  A.  856;  8  B.  4>  C.  291;  2  M  & 
S.S22,&  G. 

(t)  See  2  Bol.  B.  140;  Palm.  46;  per  Best, 
aj.,  SBing.  137,188. 

(0  8  Biog.  136. 

(«>  5B.  &  A.  361;  6  B.&  C.  221;  7  D.  & 
K.    788,  &  C;  8  B.   ft  C.    294,  295;  3  M. 


&  R.  818.  An  easement  can  be  granted 
by  deed  only  id, 

(x)  8  Wils.  348;  6B.  &  C,  278;  9  D.  &  B. 
265,  S.  C.;an<€,  126;127. 

(y)  See  Com.  Dig.  Action,  Case,  Distnrb- 
anoe;  and  Action,  Case,  Nuisance;  6  M.  & 
Sel.  69.  See  many  instances  of  actionable 
obstruction  or  disturbance  of  a  party  in  the 
exercise  of  a  right  put  by  Holt,  C.  J.y  11  East, 
576,  note. 

{z)  11  East,  571;  2  Campb.  258. 

(ff)  4D.  &R.  518. 

(6)  Com.  Dig.  Action  upon  Statute,  A.  F. 
and  Pleader,  11.  s.  1  to  2,  s.  80. 


(1)  Lambert  v.  Hoke,  14  Johns.  883;  Shafer  v.  Smith,  7  Har.  &  Johns.  67.  Case  lies  for 
itecmetioiis  to  a  ri^t  of  way  appurtenant  to  an  estate  leased  at  wUl,  in  favor  of  the  lessor,  on 
ITOTing  AOtoAl  damage.    Cushing  v.  Adams,  18  Pick.  110. 

(2)  AUrtin  v.  Blins,  5  Blackf.  85. 

(8)  See  Oay  v.  Baker,  17  Miiss.  485.  It  was  decided  in  that  case  that  in  an  action  of  trespass 
fir  raUing  down  and  destroying  the  plaintiff's  pew  in  a  town  or  parish  meeting  house,  the  de- 
ftadant  might  justify  under  the  town  or  parish,  which  had  voted  to  alter  or  pull  down  and  re- 
bukl  the  hooee.  See  Howard  v.  First  Parish  in  N.  Bridgewater,  7  Pick.  138;  Wentworth  v. 
CiBtaii,8  PidL  844;  Daniel  v.  Wood.  1  Pick.  102;  KimbaU  v.  Bowl^»  24  Pick.  847. 

(4)  warn  «.  Witooa,  2  Vermont,  68. 
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where  a  navigation  act  empowered  the  company  to  sne  for  calls,  Ac.  by 
action  of  debt  or  on  the  case,  that  an  action  on  the  case  in  tort  might  be  sup- 
ported, though  the  defendant  were  thereby  deprived  of  the  means  of  avail- 
ing himself  of  a  set-off  (c).  Whenever  a  statute  prohibits  an  injury  to  an 
individual,  or  enacts  that  he  shall  recover  a  penalty  or  damages  for  sach 
injury,  though  the  statute  be  silent  as  to  the  form  of  the  remedy,  this  action, 
or  in  some  instances  an  action  of  debt  {d)j  may  be  supported  (e)  ;  as  on  the 
statute  (/)  at  the  suit  of  a  landlord  a^inst  a  sheriff,  for  taking  goods  under 
an  execution,  without  paying  a  year's  rent  (g*) ;  and  on  the  statute  of  Win- 
ton  (A)  at  the  suit  of  a  party  robbed  against  the  hundred ;  or  upon  the  Black 
Act,  or  the  Biot  Act  (t)  ;  or  on  different  statutes  relative  to  irregularities 
in  making  or  disposing  of  a  distress  (Ac),  Ac.  In  these  and  other  instances 
case  may  be  supported  by  implication ;  and  if  a  statute  give  a  remedy  in 
the  affirmative,  without  a  negative  expressed  or  implied,  for  a  matter  which 
was  actionable  by  the  common  law,  the  party  may  sue  at  common  law,  as 
well  as  upon  the  statute  (/)  (1).  But  in  some  instances  the  statute  pre- 
scribes a  particular  remedy,  in  conferring  a  new  right,  or  creating  a  liabil- 
ity ;  and  in  that  case  the  remedy  pointed  out,  and  no  other,  can  be  pur- 
sued (m).  In  many  cases  the  common  law  remedy  is  altered  by  a  statute. 
Thus  the  43  Geo.  3,  c.  141,  enacts,  that  in  all  actions  against  any  jostice 
of  the  peace  for  any  conviction,  &c.  which  may  have  been  quashed,  or  for 
any  matter  done  by  him  for  carrying  it  into  effect,  the  plaintiff  shall  not 
recover  more  than  the  sum  levied  under  the  conviction,  and  2d  damages^ 
unless  it  be  expressly  alleged  in  the  declaration,  which  shall  be  in  an  ac- 
tion on  the  case  onip^  that  such  acts  were  done  maliciously,  and  withoul 
any  reasonable  cause  (n).  We  have  seen  that  a  common  informer  cannot 
sue  unless  an  action  be  expressly  given  to  him  (o). 
Of  the  ad-  ^^^  judgment  of  Lord  EUenborough,  C.  J.,  in  the  case  of  Ooveii  ▼• 
YantagM  of  Rcbdnidge  (ji)  explains  the  advantages  arising  in  many  instances  from  the 
thiB  AcOon,  adoption  of  the  action  on  the  case,  in  preference  to  the  action  of  assum- 
KBOT  to  ^^^'  ^^^-  ^^  there  is  no  inconvenience  in  suffering  the  party  to  allege  his 
others.  gravamen  as  a  breach  of  duty  arising  out  of  an  employment  for  hire,  and  to 
[  *144  ]  consider  that  breach  of  duty  as  tortious  negligence,  ^instead  of  considering 
the  same  circumstances  as  forming  a  breach  of  promise  implied  from  the 
same  consideration  of  hire.  By  allowing  it  to  be  considered  in  either  way, 
according  as  the  neglect  of  duty  or  the  breach  of  promise  is  relied  upon  as 
the  injury,  a  multiplicity  of  actions  is  avoided ;  and  the  plaintiff,  according 

(c)  7  T.  R.  86.  Against  the  parish,  11  East,  862,  &o.    Againit 

((/)  AnU,  112.  the  hundred,  12  £ast,  244;  see  57  Geo.  S»  o. 

(<)  Supra,  note  {q)\  10  Co.  76  b;  2  Inst  12;  7  &  8  Geo.  4.  c.  81;  8  Geo.  4,c.  83. 

486 ;  2  Balk.  451 ;  6  Mod.  26.                    •  {k)  AnU,  188. 

(/)  8  Ann.o.  14.  \l)  Com.  Dig.  Action  upon  Statute,  0. 

{g)  Dougl.  665;  see  8  B.  &  A.  440,  645;  (m)  See  anU^  112.    Smith  v.  Woodmaa,  8 

7  Price,  666,  690.  Foster,  N.  H.  520. 

{h)  18  Edw.  1,  St.  2.  0. 1, 2;  2  Sftond.  874,  (n)  See  12  East,  67. 

875;  Com.  Dig.  Pleader, 2,  s.  1.  (o)  jjin/c,  112. 

[i)  9  Geo.  1,  c.  22,  s.  7;  8  East,  400, 457.  {p)  8  East,  70, 

(1)  Aco.  AlmytT.  Harris,  6  Johns.  176;  Fanners*  Tamp.  Company «.  CoTentrj,  10  Johns. 
889;  Scidmore  v.  Smith,  18  Johns.  822.  But  in  PennsyWania,  by  the  18th  section  of  the  Aok 
of  21st  March,  1806,  entitled,  **  An  Act  to  regulate  arbitrations,"  (Fnrd.  Dig.  2.  8  Sm.  Iaws, 
882,)  it  is  provided,  *'  that  in  aU  oases  where  a  remedy  is  proTided,  or  duty  enjoined,  or  any 
thing  directed  to  be  done  by  any  Act  or  Acts  of  Assembly  of  this  Commonwealth,  the  direotioos 
of  the  said  Acts  shall  be  strictly  pursned,  and  no  penalty  shall  be  inflicted,  or  any  thing  dona 
agreeably  to  the  provisions  of  the  common  law  in  such  oases  farther  than  shall  be  neocosary  for 
carrying  sach  act  into  efieot  Biown  «.  This  Commonwealth,  8  Serf,  k  Bawle,878;  Commoo* 
wealth  V.  Erans,  18  ib.  426. 
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as  the  convenience  of  his  case  requires,  frames  his  principal  count  in  such  i-  oh  nn 
amaaner,  as  either  to  join  a  count  in  trover  therewith,  if  he  have  another  ^^^^ 
cause  of  action  other  than  the  action  of  assumpsit,  or  to  join  with  the  as- 
sampsit  the  common  counts,  if  he  have  another  cause  of  action  to  which 
they  are  applicable."  Other  advantages  may  also  sometimes  ensue  from 
tho  adoption  of  case  instead  of  assumpsit,  viz.  that  in  the  former  action 
tho  defondant  cannot  always  plead  in  abatement  the  non-joinder  of  other 
parties  as  defendants  (^) :  and  the  plaintiff  in  case  will  in  general  be  enti- 
tled to  a  verdict  if  ho  prove  one  of  several  defendants  to  be  liable,  whereas 
a  different  rale  prevails  in  an  action  of  assumpsit  (r).  If  a  party  has  ob- 
taioed  p^oods  upon  a  fraudulent  contract,  whereby  credit  was  to  be  allowed, 
he  should  be  sued  in  case,  at  least  before  the  expiration  of  the  credit,  as 
aasompsit  cannot  be  maintained  during  its  currency  (^V  So  if  a  set-off  be 
apprehended  (^),  or  the  defendant's  certificate  woula  be  pleadable  in  bar 
(v)  to  an  action  of  assumpsit,  it  would  in  some  cases  be  most  advisable,  if 
possible,  to  avoid  it,  by  suing  in  case  (1).  And  again,  where  there  has 
been  a  fraud  and  it  is  supposed  that  the  statute  of  limitations  will  be  set 
ip  as  a  defense,  an  action  for  the  fraud  is  perhaps  preferable  to  an  action 
of  assDmpsit;  as  there  is  reason  to  contend  that  the  statute  only  begins  to 
nm  from  the  time  the  fraud  is  discovered  (:i;)  ;  and  on  account  of  costs, 
ease  is  frequently  preferable  to  trespass,  as  in  the  former  action  the  plain- 
tiff is  entitled  to  full  costs  though  he  recover  less  than  405.  damages, 
whereas  in  some  actions  of  trespass  for  assault  and  battery,  or  trespass  to 
laodjif  the  damages  be  under  40^.  the  plaintiff  is  not  entitled  to  full  costs 
Of).  On  the  other  hand,  there  are  some  disadvantages  attending  the  ac-  its  diiad- 
tioQoathe  case,  on  account  of  the  generality  of  the  pleadings,  and  of  the  taatafaa. , 
drcomstance  of  the  general  issue  being  the  usual  plea,  which  put  the  plain- 
tiff OQ  proof  of  the  whole  of  the  allegations  in  his  declaration,  and  left 
Ae  defendant  at  liberty  to  avail  himself  of  any  matter  of  defense  at  the  • 
trial,  without  apprizing  the  plaintiff  by  his  plea  of  the  circumstances  on 
which  it  is  founded.  But  this  objection  was  removetl  by  Reg.  Gen.  Hil. 
T.  4,  W.  4,  reg.  5,  which  now  compels  a  defondant  to  plead  specially 
•loMwteTery  description  of  defense,  f 

Where  cattle  of  the  defendant  have  trespassed  in  the  plaintiff's  *land,  [  *146  ] 
in  consequence  of  the  defendant's  neglect  to  repair  his  fences,  the  plaintiff 
has  an  election  to  proceed  in  case  or  trespass  (z)  ;  or  to  distrain.  If  tho 
real  damage  exceed  405.  or  the  circumstances  be  of  such  a  nature  that  a 
verdict  for  that  amount  may  be  anticipated,  so  as  to  carry  full  costs,  an 
tctioQ  of  trespass  may  be  advisable  in  preference  to  an  action  on  the  case, 
in  order  that  the  trial  may  be  upon  some  particular  point  in  issue  (a),  still 
nuTowing  the  evidence  more  than  in  the  action  on  the  case.  It  is  not 
tdTisabie  to  distrain  where  the  title  to  the  locus  in  quo  is  doubtful,  but  tho 
putf  should  proceed  by  action  of  trespass,  or  on  the  case  (fr),  and  the 
same  observations  apply  where  a  right  of  common  is  in  dispute  (c). 

(f)  jfnie,  86.  k  A.  626. 

(f )  See  anU,  44,  86.  (w)  6  T.  R.  129. 

(t)  9  B.  &  G.  69.  (2)  1  Balk.  835. 

(I)  AnU,  100.  (a)  2  Sannd.  284  d. 

(«)  Jinlt,  58.  54, 100.  (6)  1  Saand.  846  e,  n.  2. 

(x)4Moore,508;  2B.&B.  78,S.C.;  8D.  (c)  Id, 
41. 322;  8.  C.  Bee  2  B.  &  C.  149,  259;  8  B. 

(1)  See  Downer  v.  Eggleeton,  15  Wend.  51. 
t  See  AnMrioan  Editor't  Pnfiuse. 
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VI&  OF  THB   FORMS  OF   ACTIONa. 

X.  Mrms       The  declaration  in  an  action  on  the  case  ought  not  in  general  to  state 
^■'      the  injury  to  have  been  committed  vi  et  armis^  nor  should  it  oooclude 
j^*^|"2i  contra  pacem  (d)  ;  in  which  respects  it  principally  differs  from  the  declara- 
^^geotrai,  tion  in  trespass.     In  other  points  the  form  of  the  declaration  depends  on 
tKe  particular  circumstances  on  which  the  action  is  founded,  and  conso- 
'  quently  there  is  a  greater  variety  in  this  than  any  other  form  of  action. 
The  leading  rules  will  be  stated  when  we  inquire  into  the  form  of  the  de-« 
claration  in  general.    It  is  open  to  this  commendation  that  the  statements 
are  not  fictitious  as  in  trover,  and  that  it  truly  and  specifically  discloBes 
the  grounds  upon  which  the  action  is  founded.    The  plea  in  this  action 
until  recently  was  principally  the  general  issue,  not  guilty ;  and  under  it 
(except  in  an  action  for  slander,  and  a  few  other  instances)  (^ ),  any  mat- 
ter might  be  given  in  evidence,  but  the  statute  of  limitations.     But  since 
the  pleading  rules,  H.  T.  4,  W.  4,  f  the  general  issue  only  puts  in  issue 
the  wrongful  act,  and  not  the  right  (/),  and  most  grounds  of  defense 
must  be  pleaded  specially.    ThQ  judgment  is,  that  the  plaintiff  do  recover 
a  sum  of  money  ascertained  by  a  jury,  for  his  damages  sustained  by  the 
committing  of  the  grievances  complained  of,  and  full  costs  of  suit;  to 
which  the  plaintiff  is  entitled,  although  he  recover  a  verdict  for  less  than 
40«.  damages  {g)  ;  unless  the  judge  certify  under  the  statute  (A)  ;  a  cir- 
cumstance which  we  have  already  observed  frequently  renders  tMs  action 
preferable  to  that  of  trespass. 


r*14«]  'H,  TROVEE(l) 


The  action  of  trover  or  conversion  was,  in  its  origin,  an  action  of  tres- 
Qcneniob*  pass  on  the  case  for  the  recovery  of  damages  against  a  person  who  had 
ierrationi.  found  goods,  and  refused  to  deliver  them  on  demand  to  the  owner,  but 
converted  them  to  his  own  use ;  from  which  word  finding  {trover^  the 
remedy  is  called  an  action  of  trover.  The  circumstance  of  the  defend- 
ant not  being  at  liberty  to  wage  his  law  in  this  action,  and  the  less  deg:ree 
of  certainty  requisite  in  describing  the  goods,  gave  it  so  considerable  an 
advantage  over  the  action  of  detinue,  (which,  before  the  late  enactment^ 
was  subject  to  the  defense  of  law  wager),  that  by  a  fiction  of  law  actions 
of  trover  were  at  length  permitted  to  be  brought  against  any  person  who 
had  in  his  possession,  by  any  means  whatever,  the  personal  property  of 
another,  and  sold  or  used  the  same  without  the  consent  of  the  owner,  or 
refused  to  deliver  the  same  when  demanded.  The  injury  lies  in  the  con* 
version  and  deprivation  of  the  plaintiff's  property,  which  is  the  gist  of  the 
action,  and  the  statement  of  the  finding  or  trover  is  now  immaterial,, 
and  not  traversable  (t) ;  and  the  fact  of  the  conversion  does  not  neoes* 

{d)  Com.  Dig.  Action  on  Case,  C.  8,  4,  A.  withstanding  the  action  be  brought  under  Um 

(e)  1  Saund.  180,  note  1:  WiUes,  20.  11  Geo.  2,  o.  19,  s.  by  which  it  is  enacted,  thaX 

(/)  Frankom  v.  Earl  of  Falmouth,  1  Har-  in  case  plaintiff  obtained  a  verdict,  be  shall  be 

riaou,  1 ;  6  Car.  &  P.  529;  Boaanquet's  Eules.  entitled  to  faU  costs.    5  B.  &  Aid.  786;  1  D. 

ig)  6  T.  R.  126;  Tidd.  9th  ed.  963.  &  B.  418,  8.  C. 
(A)  48  Elis.  c.  6;  Tidd,  962.  958,  9th   ed.         (i)  BBla.    Com.    152,  158,    1  New 

This  statate  deprives,  plaintiff  of  costs,  not-  140;  Bal.  N.  P.  82;  8  Wils.  836. 


(1)  Wherever  trespass  dt  bonit  a$portati$  lies,  trover  will  lie,    Presoott  v^  Wright,  6 
20;  Pierce  v.  Beigamin,  14  Piolc.  856. 
t  See  American  Editor's  Preface, 
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sarilj  import  an  acquisition  of  property  in  the  defendant  (A;).  It  is  an  ^ 
actioQ  for  the  recovery  of  damages  to  the  extent  of  the  yalue  of  the  thing 
converted  (/).  The  object  and  result  of  the  suit  are  not  the  recovery  of  • 
the  thing  itself,  which  can  only  be  recovered  by  action  of  detinue  or  re- 
plevin (w)  (1).  Lord  Mansfield  thus  defined  this  action  (n)  ;  "  in  form 
it(t.  e.  the  trover)  is  a  fiction  ;  in  substance  it  is  a  remedy  to  recover  the 
nine  of  personal  chattels  wrongfully  converted  by  another  to  his  own 
Qse ;  the  form  supposes  that  the  defendant  might  have  come  lawfully  by 
it,  and  if  he  did  not,  yet  by  bringing  this  action  the  plaintiff  waives  the 
trespass ;  no  damages  are  recoverable  for  the  act  of  taking  ;  all  must  be 
for  the  act  of  converting.  This  is  the  tort  or  malefidum^  and  to  entitle 
tfce  plaintiff  to  recover,  two  things  are  necessary :  1*^,  property  in  the 
T^iffi^)  ;  2rf/y,  a  wrongful  conversion  by  the  defendant"  (3).  We 
wiD  consider  this  action  with  reference,  1st,  to  the  thii^  converted;  2dly, 
the  plaintiff  *s  right  of  property  therein ;  and  Sdly,  the  nature  of  the  tit- 
^,  and  by  whom  committed  (4). 

This  action  is  confined  to  the  conversion  of  goods  or  personal  chattels,  ut  tim 
It  does  not  lie  for  fixtures  eo  nomine  ;  nor  for  injuries  to  land  or  other  real  PJ^EJ^ 
pK^rty,  even  by  a  severance  of  a  part  of  what  properly  belongs  to  the  •^'^■^***' 
freehold,  unless  there  has  also  been   an   asportation;  but  the  form  of 
action  in  these  cases  should  be  trespass  (o),  (or  case  •where  the  interest  [  *147  ] 
in  the  property  is  in  reversion)  (p).     An  incoming  tenant,  though  entitled 
to  the  growing  crops,  cannot  support  trover  against  the  outgoing  tenant 
for  taking  them  away,  nor  is  that  form  of  action  proper  to  try  a  right  to 
bad  (9).    But  if  after  the  severance  from  the  freehold,  as  in  case  oi  trees 
or  fishes,  or  earthy  the  property  severed  be  taken  away ;  or  if  coals  dug 
ifl  a  pit  be  afterwards  thrown  out,  trover  may  be  supported  (r)  (6).    So 


W  8  B.  &  Aid.  687. 

(0  See  3  Gampb.  477 ;  1  O.  &  P.  626. 

(«)  8  a  &  Aid.  687;  Wm«g,  120;  2  Stark. 
K«p.28S. 

(«)  1  Burr.  81;  1  BUl  Bep.  67»  68;  and 
iKlM.ftP.656. 

Jo)  Bm,  Ab.  TioTer,  B.;  2  B.  &  Aid.  167. 
Bat  trorer  lies  ibr  salt  pans,  though  fixed  in 
^far  of  a  boildlDg;  and  whenever  the  fixed 
'■■''uteat,  eogLne  or  atensU  was  an  aooessoTy 
Utnttterofa  pexaenal  natare,  it  is  consid- 
*«1  M  personalty,  8  SoAt,  58,  64,  cites  1 
Jn-  BU  259;  and  see  2  B.  &  Aid.  165.  See 
■"IPtt  0.  Arthurs,  8  Watt's  B^.  140;  Le- 
^  a  MOes,  4  Watt*t  Bep.  880;  Gray  is 
f^Uship,  17  Serg.  &  Bawle,  415;  White  «. 
f*^  1  Whart  fap.  91.  Fixtures  between 
mM  and  tenant,  8  Bast,  2&  A  veranda, 
^wl  408.  LimekUns,  2  B.  ft  G.  608. 
^torei  IS,  between  the  Tendor  and  vendee  of 
»WiiK,2B  &G.  76;  8  D.  &  B.  256,8.  C 


Covenant  not  to  move  them,  1  Ikunt.  19;  1  B; 
AC.  608;4D.&B.  62,8.  C. 

ip)  Jale,  184,189. 

(7)  16  East,  77,  79;  1  Prioe,  68.  Bat 
where  certain  parts  of  a  machine  had  been 
put  up  by  the  tenant  dnring  his  term,  and 
were  capable  of  being  removed  without  either 
injuring  the  other  parts  of  the  machine  or  the 
building,  and  had  been  usually  valued  between 
the  outgoing  and  incoming  tenant,  it  was  held* 
that  these  were  the  goods  and  chattels  of  the 
outgoing  tenant,  for  which  he  might  maintain 
trover,  2  B.  &  Aid.  165.  As  to  removal  after 
tenancy,  2  B.  &  G  78  79;  8  D.  &  R.  257» 
268,  S.  C. 

(r)  Com.  Big.  Biens,  B.;  Bac.  Ab.  Trover, 
B.;  7  T.  R.  18;  Bnl.  N.  P.  44;  4  B.  &  Aid. 
206.  When  a  landlord  has  no  right  to  re- 
cover trees  he  wrongfully  oata  down,  2  B.  ft 
G.897;8D.&.R.651,  S.G. 


(1)  KoRis  V.  BecUej,  2  Con.  Gt  228.    Converting  grain,  wvongflilly  taken,  into  wUskey, 
I  ^t"^  ^  ^  P<«P^7i  >^  ^^  whiskey  belongs  to  the  maaofMturer.    Silsbury  •.  M*Cooii, 

(2)  See  Hsstlsr  9.  Skall,  1  T^tIot,  152;  Pardy  v.  M'Gnllongh,  8  Barr,  466. 
(S)  See  Gkae  v.  M'MilUon,  7  Porter,  279;  Taylor  v.  Howall,  4  Blaekf.  817. 

(4)  Trover  will  lie  against  different  indivkluals  for  successive  converskms  of  the  same  prop* 
*^»   Bat  the  ptaintiir  oaa  veoeive  bntonesatiBfiiotion.     Matthews  v,  Menadger,  2  M'Leaii« 

ii)Tm«r]]isfiv  «  boildiiig  removed  from  the  fireebdld,  if  H  had  been  erected  under  aa 
It  that  it  should  be  treatad  as  penonal  proper^.    Sittith  «.  Benson,  1  HOI*  176. 
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□.  nam.  if  a  tonftot,  dnrii^  his  tenancy,  remove  a  dung  heap,  and  at  the  time  of 
lit  The  BO  doing  dig  into  and  remove  vit^in  soil  that  is  beaeath  it,  the  landlord 
P^Jiy  .  may  maintain  either  trespass  de  bonis  asportatis  or  trover,  for  the  removal 
'"^"^  of  the  vii^iu  soil  (s)  (1),  It  lies  for  an  unstamped  agreement  ((  );  and 
for  a  deed  relating  to  land  (u)  ;  and  books  of  acconat  (.r)  (2);  but  ia 
these  instances  detinneis  the  more  usual,  and  often  the  preferable  remedy. 
Where  goods  have  been  sold  or  money  has  been  paid  by  a  debtor,  in  con- 
templation of  his  bankruptcy,  by  way  of  fraudolent  preference  to  his  cred- 
itor, it  may  be  safer  for  the  assignees  to  proceed  for  the  recovery  thereof 
in  trover,  rather  than  by  action  of  assumpsit  for  goods  sold  by  the  bank- 
rupt, or  money  had  and  received  to  his  nse ;  because,  by  adopting  the  lat- 
ter form  of  action  they  might  enable  the  defendant  to  avail  himself  of  his 
original  debt  as  a  set-off  (j/)  ;  bat  the  set-off  would  not  hold  ngaiost  & 
count  for  goods  sold  by  the  assignee  as  such,  or  money  had  and  i-eccived 
to  their  use  as  assignees,  after  the  bankruptcy  (s).  Trover  is  preferable 
to  an  action  of  assumpsit,  when  the  defendant  has  converted  the  prodnce 
of  a  hill,  &c.  and  has  become  bankrupt,  and  obtained  his  certificate  ;  be- 
cause to  the  former  action  the  certificate  could  not  afford  a  defense  (^a) . 

The  general  rule  is  clear,  that  to  support  trover  the  plaintiff  must  have 
the  right  to  some  identical  or  specific  goods  (f>)  (S).  Trover  does  not  lie 
[  '148  ]  for  money  had  and  received  generally  (c)  ;  but  it  may  be  maintained  'for 
so  many  pieces  of  gold  or  silver,  though  not  in  a  hag  ;  because  damages, 
and  not  the  goods  or  articles  themselves  in  specie  are  the  object  of  the 
suit  (_d)  ;  and  in  that  case  the  defendant  can  only  redeem  himself  by  tender- 
ing to  the  plaintiff  the  same  specific  pieces  (e).  And  trover  lies  for  an 
undivided  part  of  a  chattel,  as  three-fourths  of  a  ship  (/  ).  Although  a 
contract  for  the  sale  of  goods  be  complete  and  binding  under  tbe  Statute 
against  Frauds,  yet  the  vendee  acquires  no  property  in  them  which  cao 
enable  him  to  maintain  trover,  if  any  material  acts  remain  to  be  done  before 
the  delivery  to  ascertain  or  distinguish  the  quantity  or  exact  amount  of  the 
price  to  be  paid  by  the  purchaser.  Thus,  if  a  portion  of  an  entire  bulk,  of 
goods  be  sold,  and  be  not  in  its  nature  ascertainable  without  weighing,  or 

(0  Higgon  r.  MoTtiiD«r,   SCar.   &  P.  616.  (£)  BeelO  East,  418^16Eflit,lS5. 

(t)  4  Taaat  S65.  (a)  S  T.  R.  695;  T  BIdr.  68. 

(u)  1  Wlbi.  106;  2  T.  E.  TOS;  1  Bing.  46;  {b)  S  B.  &  Aid.  664;  1   D.  k  B.286,8.  C. 

7  Moon,  S04.  S.  C.  (c)  6  B.  &  AM.  6&2i  1  D.  &.  B.  282.  8.  C. 

tz)  2  Stark.  R.  2SS.     Aa  to  the  oonTenion  (d)  Vin.  Ab.  Action,  Ttotst,  E.;  Bm).  Ab. 

,                       ctfixUrii,  Me  LoDgataS  v.  Heacoe,  4  N<t.  TrovGr,  D.  Poreign  Coin,  4  Taool.  24. 

&  Itlai.  211.  (()  Per  Abbott,  C.  J..  6  B.  &  Aid.  654;  I 

,..,  .m  D  n,,_nu._    «..     ,,.„_„._  D.  A  E.  287,  a.  C. 

(f)  *  Campb.272. 

(1)  Where  a  Cmn  ii  taken  bj  a  tenant  fbr  agricnltuTal  parpoies,  the  manure  mado  upon  it 
beloagi  to  the  &mi,  and  not  to  the  tenant,  and  if  at  the  expiration  of  his  term,  the  tenant  re- 
movecrdiipoMof  it,  Mte  lithe  appropriate  remedj  for  the  injarr.  Middl^>Rxik  e.  Corwin. 
15  Wendell,  169. 

Trover  liea  fi>r  muare,  Ijing  npon  the  ground  and  not  incorporated  with  the  soiL  nnkham 
c.  Genr,  8  N.  Hamp.  464.    SeeStonee.  Praetor, 2  Chip.  116. 

Catling  giowhiK  Mm  and  oanTing  it  awaj,  will  be  aoonTonion  of  it  loanatun  troTcr.  N«l- 
•on  V.  Burt,  1&  Man.  204. 

<2)  A  <]d>tar,  who  has  nude  oopica  of  hie  eraditors'  aooonnt  againtt  htm,  may,  if  the  «T«d- 
Star  obtain pcMeeaion  of  nioh  copies,  and  reftiu  to  redeli*er  them  to  the  debtor,  Butaia  tr««cr 
therefcr  agaisat  the  eredilor.  FaUam  o.  Ciuoniinga,  16  Vertnont,  697.  TrOTer  maj  he  matit- 
tained  for  a  note  which  baa  bem  paid  and  bj  miatake  Wt  In  the  handi  of  the  holder.  Pwrea  «. 
Gilean,  S  Termont,  216. 

(8)  Alto  the  eTid«Da«b]twhiah  a  par^  will  be  eatopped  to  aa;  he  haa  not  theapeoifto  Krti- 
^.^^      •Inbebaaadd.taaCHiapinaDv.Saai'Ie,  SPtok.  S8. 
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oAer  act  separating  and  distingnisbing  it  from  the  rest ;  as  in  the  case  of  the  "•  tbotxb. 
tale  of  ten  ont  of  twenty  tons  of  flax,  the  same  being  in  mats  of  an  nne-  ^^^  P^ 
qnal  size  and  quantity  (§•);  or  of  so  many  tons  of  a  larger  quantity  of  oil  (A);  ^f    ^  " 
or  of  bark  at  so  mnch  per  ton  (t)  ;  the  vendee  coald  not  maintain  trover 
aotil  his  portion  had  been  ascertained  and  set  apart.     The  same  rule 
holds  in  the  case  of  a  contract  to  manufacture  goods,  as  to  build  a  car« 
riage,  &c.  and  no  property  passes  in  the  goods  until  finished,  or  consid- 
ered and  treated  by  both  parties  as  finished,  although  the  value  has  been 
paid  (A:).     In  these  cases  assumpsit  upon  the  contract  is  the  remedy. 

In  other  respects,  trover  in  general  lies  for  the  conversion  of  any  per- 
sonal property  in  which  the  plaintiff  has  a  general  or  special  property  (/)  ; 
hot  it  does  not  lie  for  the  conversion  of  record^  because  a  record  is  not 
private  property ;  but  it  may  be  supported  for  the  copy  of  a  record,  which 
is  private  property  (m)  (1). 

In  order  to  support  this  action  the  plaintiff  must,  at  the  time  of  the  con-  2dij.  The 
version  (n),  have  had  a  complete  property^  either g-cn^raZ or  special  (2),  in  P^J^f  * 
the  chattel ;  and  also  the  actual  possession  (8),  or  the  rifffU  to  the  imme" 
(Hale  possession  of  it  (o)  (4). 

(f )  2  M.   &  8eL  897;  2  Campb.  240;  6  ({)  For  what  it  lies  in  general.  See  Com. 

Tunt.  617;  4  Taunt.  644.  Dig.  Action,  Case,  Trover,  C;  Boc.  Ab.  Tro- 

(4)  5  Taant  176;  13  East,  622.  Ter,D.;  Yin.  Ab.  Action,  Trover,  K.;  Bnl.  N. 

(0  5  B.  &  C.  S67;  8  D.  &  R.  698,  S.  C;  6  P.  32  to  49. 

B.  k  C.  888;  9  D.  &.  R.  298,  8.  C;  8  B.  ft  (m)  Hardr.  lll« 

C.  277;  2  M.  &  B.  292,  8.  C;  9  B.  &  C.  (n)  2  T.  R.  750;  4  Bing.  100. 

145.  (0)  2  Sttand.  47  a,  note  1 ;  ante,  182, 189; 

(Ir)  1  Taunt  818 ;  6  Bing.  270;  see  7  B.  &.  Selw.  N.  P.  Trover;  4  B.  &  C.  941 ;  7  D.  &  R. 
G.  26 ;  9  P.  &  R.  791.  8.  G.  407,  8.  C. 

(1)  As  to  troTer  for  the  title  deeds  of  an  estate,  bonds,  bills  of  exchange,  &o.,  see  Tea  v.  Field, 
2  Term.  1708;  Towle  «.  Lovett,  6  Mass.  894;  Arnold  v.  Jeflfrayson,  2  Salk.  654;  Goggesly  v. 
Cethbert,  2  New,  170;  Benjamin  v.  Bank  of  England,  8  Campb.  417;  Kingman  v.  Pierce,  17 
Haas.  247;  Day  «.  Whitney,  1  Pick.  608;  Jarvis  v.  Rogers,  15  Mass.  889;  Petit  v.Bouja,  1 
Misaoo.  61;  Besherer  v.  8w!oher,  2  Penn.  748;  Sawyer  v.  Baldwin,  11  Pick.  492;  Btebbins  v. 
JcBDiogs.  10  Pick.  172;  Sudbary  v,  Stearns,  21  Pick.  148;  Tilden  v.  Brown,  14  Vermont,  161; 
Pieree  v.  Gilson,  9  Vermont,  216;  Ladd  v.  Hill,  4  ib.  164;  Mercer  v.  Jones,  Id.  477;  Todd  v. 
Crookshanks,  8  Johns,  432;  Mnrray  v.  Barling,  10  Johns.  172;  Clowes  v.  Hawley,  12  Johns. 
481;  Companst  r.  Barr,  5  Blaokf.  419;  Moody  v.  Keener,  7  Porter,  218. 

(2)  Daienback  v,  Jerome,  7  Cow.  294;  Ordiome  v.  Colley,  2  New  Hamp.  66$  Debow  v.  CoU 
fa,  5  UabU  128.  But  it  is  not  necessary  that  the  plaintifif  *s  interest  in  the  chattel  should  have 
MBtinned  until  the  commencement  of  the  salt  Barton  v.  Bnnning,  6  Blackf.  209;  Grady  v, 
Hevby.  6  Blackf.  442. 

Wben  on  s  sale  of  goods  the  property  Tests  in  the  purchaser  so  that  he  may  maintain  trover 
■gaiBSt  the  Tender,  see  Selw.  N.  P.  1269, 1270.  2  &p.  Dig.  40;  Owenson  v.  Morse,  7  Term 
60;  Hansoo  v,  Meyer,  6  Esst,  614;  Whitehonse  v.  Frost,  12  East,  614;  Austin  v.  Craven,  4 
TaaoL  644;  Zwinger  v.  Samuda,  1  Moore,  12;  7  Taunt.  265;  Chapman  v,  Searle,  3  Pick.  88; 
Farmer's  fi^nk  v.  McKee,  2  Barr.  818;  Jones  v,  Morris.  7  Iredell,  870.  Further  as  to  the  prop- 
erty m  the  plaintiff  requisite  to  support  this  action,  see  Hunter  i;.  Rice,  15  East,  100;  Heyl  v. 
Bvliof,  1  Caincs,  14;  HosUer  v.  Skull,  Taylor,  152;  Floyd  v.  Day,  8  Mass.  408. 

(S>  ^de  Smith  v.  Plomer,  15  East,  607.  In  trover,  possession  whether  rightfully  or  wrong- 
fiilly  obtained,  is  a  sufficient  title  in  the  plaintiff  as  against  a  mere  stranger.  Knapp  v.  AVin-> 
«hcslcr,  11  Vermont,  851 ;  Swift  v.  Moeely,  10  ib.  208.  See  Coffin  v.  Anderson,  4  Blackf.  897, 
410;  Donean  v.  Spear,  11  Wendell,  54;  Hall  v.  Amos,  5  Monroe,  89. 

(4)  Fairbanks  v.  Phelps,  22  Pick.  585;  Hunt  v.  Holten,  18  Pick.  216;  Foster  v.  Gorten,  5 
PU.  185.  The  piratiff  must  show  a  right  to  the  possession  at  the  time  of  the  conversion. 
Bntoa  «.  Tannehill,  6  BUokf.  470;  Caldwell  v.  Cowan,  9  Yerger,  262;  Gage  v,  All'son,  1  Brev. 
ttii«-495;  Andrews  v.  8haw.4  Dev.  70;  Grady  v.  Newby,6  Blackt  442;  Lewis  «.  Mobley,4Dev. 
4  Batt  828;  Redman  v.  Gould,  7  B1sGkf..861.  In  the  case  of  a  general  as  well  as  special  prop- 
erty, the  aetion  may  in  most  esses  be  brought  either  by  the  general  or  special  owner,  and  judg- 
iMBi  eUained  by  one  Is  a  bar  to  an  aetion  by  the  other.  Smith  v,  James,  7  Cow.  828.  In  this 
MtieQ  the  defendant  may  show  title  in  a  stranger  paramount  to  that  of  the  plaintiff.  Kennedy 
«.  fitroBg,  14  Jobas.  182.  See  WiUiams  o.  Belthany,  2  Rep.  Con.  Ct.  415;  Jones  v.  Sinclair,  2 
■•  Ihmp.  819.    A  aort0HBM  ^  posseMion  of  obattdimaj  tastahi  trover  for  thdr  oonverskm. 
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IX.  tBOTift  Pirst.  tt  may  be  premised  that  it  is  not  essential  to  the  snpport  of  this 
2.  The  action,  that  the  absolate  ownership  and  special  property  or  interests  should 
plaintiflf  ••  exist  in  the  same  person  :  either  will  suffice  to  support  this  action  (/?).  But 
^t^fan  ^^  ^^^^^  presently  remark,  that  if  there  be  an  outstanding  special  property 
absolute  in  another,  the  general  owner  should  sue  *in  case  for  the  injury  to  his  re- 
property  version,  not  in  trover  for  the  value  of  the  goods  (^). 
go^^  Without  an  absolute  or  special  property,  this  action  cannot  be  main^ 

M149  ]  tained.  A  rig'IU  of  immediate  possession  before  or  at  the  time  of  the  con- 
/  version  is  essential  (r)  (1).  Therefore,  as  we  have  seen,  trover  cannot  be 
supported  by  a  party  in  a  suit  for  a  record  (5).  Nor  can  a  tenant  in  tail, 
expectant  on  the  determination  of  an  estate  for  life,  without  impeachment 
for  waste,  bring  trover  for  timber  which  grew  upon  and  was  severed  from 
the  estate,  for  the  tenant  for  life  has  a  right  to  the  trees  immediately  they 
are  cut  down  (/).  And  the  trustees  of  an  estate  ;?fr  autre  vie  cannot  main- 
tain trover  for  trees  felled  upon  the  estate,  for  when  felled  the  trees  be- 
longed to  the  owner  of  the  inheritance  («)«  A  landlord  has,  generally 
speaking,  in  legal  consideration,  even  during  the  term,  the  possession  of 
the  timber  growing  on  the  estate,  if  it  be  e^fcopted  in  the  lease ;  so  that 
he  may  in  such  a  case  maintain  trespass  even  during  the  term,  if  it  be  cut 
down ;  and  even  if  the  timber  be  not  excepted  in  the  lease,  the  lessor  has 
so  far  the  possession  of  it  when  cut  down  by  another,  though  cut  pending 
the  term,  that  if  it  be  carried  away,  he  may  maintain  trespass  or  trover ; 
the  interest  of  the  lessee  in  the  trees  determining  instantly  they  are  cut 
down  (z)  (2) .    But  where  a  landlord  during  the  term  wrongfully  cut  down 

(p)  Per  Lawrenoe,  X,  T.  R.  898.  (0  1  T.  R.  66. 

(7)  Past,  164;  ante,  182.  (u)  1  New  Rep.  26. 

(r)  Bloxam  V.  Sanden,  4  Bar.  &.  Cns.941;  (x)  7  T.  R.  18;  2  M.  &  Sel.  499,  600;  1 

7  D.  ft  R.,  407,  S.  C.  SauDd.  822,  n.  6;  ^n.  Ab.  TiespaM,  8.  pL 

(t)  Supra;  Hard»  HI.  10;  ^  Taunt  191. 

BejQolJs  V.  Shaler,  6  Ck>weD,  828;  Wolf  t,  O'Farrel,  Const.  Rep  141»  So  he  may  sustata 
trover  for  a  conTorsion  of  them  by  a  stranger,  whilst  in  the  poesession  of  the  mortgagor.  Sny- 
der V,  Hilt,  2  Dana,  204.  A  mortgage  of  goods  is  a  transfer  which  Tests  the  gener^  property  ia 
the  mortgagee;  and,  when  there  is  no  express  stipalation  to  the  contrary,  the  right  of  poeseaaion 
follows  the  right  of  property  and  the  mortgagee  may  maintain  trespass  against  one  who  wrong- 
fully  tokes  the  goods  away.  BrackeU  v,  Bullard,  12  Metoalf,  808;  Holly  v.  Huggeford,  8  Pick. 
78.  Bat  a  mere  removal  of  mortgaged  property  in  good  faith,  at  the  request  of  the  mortgagor 
who  was  in  pos8e:4ion,  will  not  be  a  conversion  of  it.  Strickland  v.  Bassett,  20  Pick.  416;  Bur- 
ditt  v.  Hunt,  26  filaine,  419.  A  mortgagee  may  sustain  trover  agiinst  the  mortgagor  after  the 
title  of  the  mortgagee  has  become  absolute,  upon  the  refusal  of  the  mortgagor  to  deliver  them. 
Giflford  V.  Ford,  6  Vermont,  682.  And  so  the  mortgagee  may  maintun  trover  against  the  mort- 
gagor before  the  title  becomes  absolute,  where  there  is  no  agreement  that  th%  mortgagor  shall 
retain  possession.    Ripley  v.  Dolbier,  6  Shepley,  882. 

If  the  mortgagor  of  goods,  who  is  intrusted  with  the  possession,  intermix  them,  purposely  eV 
through  want  of  proper  care,  with  his  own  goods,  so  that  they  cannot  be  disUnguished,  and  oon* 
sign  them  for  sale  to  a  third  person  who  sells  them,  the  mortgagee  is  entitled  to  recover  of  the 
consignee  the  value  of  the  whole  in  trover.  WiUard  «.  Rice,  11  Metoalf,  498.  See  White  v. 
Phelps,  12  N.  Hamp.  882, 

(1)  See  ante,  148,  in  note;  Burton  v.  Tannehm,  6  Blaokf.  470;  CaldweU  v.  Cowan,  9  T«rger» 
262;  Gage  v.  Allison.  1  Brevard,  496;  Andrews  v.  Shaw,  4  Dev.  70;  Fairbanks  v.  Phelps*  22 
Pick.  636;  Grady  v.  Newby,  6  Bhickf.  442. 

If  one  who  has  a  life  estate  in  a  personal  chattel  exchanges  it  with  a  third  person  as  his  aheo- 
Inte  property,  be,  who  has  the  interest  in  remainder,  cannot  maintain  trover  for  iJie  eonveraioB* 
Nations  v.  Hawkins,  11  .Alabama,  869. 

(2)  Mather  v.  Ministers  of  Trinity  Church,  8  Sen.  &  Rawie,  609.  See  Baker  v.  Howell,  6 
Serg.  &  Rawle,  476.  It  has  been  decided  in  Mune,  Uiat  where  a  tenant  at  wiU  erected  a  dvr^ 
ling  house,  and  other  buildings  on  the  land,  with  the  express  assent  of  the  landlord,  and  died. 
and  his  administrator  sold  them  to  a  strannr,  the  purchaser  might  nia.intAin  trover  for  tkaa 
against  the  owner  of  the  hmd.    Osgood  v.  Howard,  6  QreenL  462. 

Shult  V,  Barker,  12  Serg.  &  Raw^  272.    Vide  Danes  v.  Connop»  1  Prioe^e  Ezoh*  67.  Tkorer 
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ctk  |)onards,  unfit  for  timber,  it  was  decided  that,  as  the  tenant  for  life  u« 
or  years  would  hare  been  entitled  to  them  if  they  had  been  blown  down,  2.  The 
and  was  entitled  to  the  usufruct  of  them  during  the  term,  the  lessor  could  li^e^'ij,** 
not,  by  his  own  wrong,  acquire  a  right  to  the  pollards ;  and  therefore  could 
not,  nor  could  liis  vendee,  sue  the  tenant  for  taking  them  away  Q/y. 

The  property  in  title-deeds  generally  accompanies  the  ownership  of  the 
estate ;  and  therefore  the  person  who  was  entitled  to  the  estate  at  the 
time  of  the  wrongful*  detention  of  or  injury  to  the  deeds,  should  be  the 
plaintiff  (z). 

The  absolute  and  general  owner  of  goods  may  maintain  trover,  although 
he  had  sold  or  bailed  them  under  a  void  contract,  as  to  a  married  woman, 
because  he  still  retains  a  present  right  (a).  Bat  if  the  owner  has  bailed 
the  goods  to  the  defendant,  and  before  a  conversion  of  the  goods  by  the 
latter  the  bailor  sells  them,  or  otherwise  ceases  to  be  the  owner,  the  ac- 
tioQ  should  be  brought  in  the  name  of  the  person  who  was  the  proprietor 
at  the  time  of  the  conversion  (6).  A  party  who  purchases  goods  under  a 
dbtress  for  rent,  valid  ^though  irregular,  may  maintain  trover  (c)  ;  and  [  *150  ] 
where  A.  sold  goods  to  B.  which  were  wrongfully  in  C.'s  possession,  and 

B.  paid  for  them,  and  on  the  latter  demanding  the  goods,  and  informing 

C.  of  the  sale,  the  latter  said  he  should  not  deliver  them  to  any  person  ; 
whereupon  A.  and  B.  rescinded  the  sale,  and  the  price  was  repaid,  it  was 
held  that  A.  might  sue  C.  in  trover  {d). 

The  verbal gtfl  of  a  chattel,  without  actual  delivery,  is  not  sufficient  to  "* 
pass  the  property  to  the  donee,  so  as  to  enable  him  to  sue  the  donor  (e)  ; 
although  it  may  perhaps  give  the  donee  a  sufficient  special  interest  to  en- 
able him  to  sue  a  mere  wrong-doer  (/).  Nor  is  it  an  award  that  a  chat- 
tel  should  be  delivered  by  A.  to  B.,  on  the  former  being  psiid  a  sum  of 
money  sufficient,  per  se^  to  pass  the  property,  and  entitle  B.  to  maintain 
trover,  although  he  tenders  the  money,  it  being  refused  by  A.  (g-).  And 
we  have  already  observed  (A),  that  in  the  case  of  a  sale  of  goods  there 
nnst  be  a  specific  right  to  some  particular  goods  severed  and  distinguish- 
ed from  others ;  and  if  there  remain  to  be  done  upon  the  contract  some 
act  to  ascertain  the  quantity  or  price,  the  vendee  cannot  maintain  trover 
until  that  act  be  done  (t) 

Where  goods  stolen  were  purchased  tn  market  overly  and  sold  by  the 
purchaser  be/ore  the  felon  was  convicted^  it  was  decided  that  the  owner 
prosecuting  to  conviction  could  not  maintain  trover  against  the  purchaser 
under  the  statute  (ft),  which  gives  restitution  to  the  owner  who  prosecutes 
the  felon  to  conviction,  although  he  gave  to  the  purchaser  notice  of  the 
robbery  while  they  were  in  his  possession ;  for  the  property  being  altered 
hj  the  sale  in-  market  overt,  was  not  revested  in  the  owner  until  the  con- 
viction of  the  felon,  but  the  defendant  had  parted  with  the  possession  be- 
fitfe  that  time,  and  therefore  could  not  bo  said  to  have  converted  the 

(f)  6  B.  ft  C.  897;  8  D.  &  R.  651,  a  C.  («)  2  B.  &  Aid.  661.                         . ,.   e  ,. 

(x)  4  T.  R.  281;  4  Bing.  106.  (/)  See  2  Saund.  47  a.  and  note(iZ),  5th 

(a)  15  EMt,  607;  2  Saand.  47  b.  n.  (/),     edit.;  2  C.  &  P.  578. 

IHhd  (jf)  16  East,  100. 

H)  4  Bmg.  106;  anU,  67.  {h)  Ante,  147. 

(0  2  Biog.  884;  see  ante,  88.  (0  JinU,  147.  148. 

{d)  5  M.  ft  SeL  105..  {k)  21  Uen.  8,  o.  11. 


Utpumi  an  oatgoiog  tenant,  for  corn  cut  by  him  after  the  expiration  of  his  term,  thoogb 
«vi  bj  him  befara  that  Ume,  under  the  notion  of  being  enUtted  to  an  away-going  crop,  i^a?iei 
f.  Conop.  Frioe's  Eaeli.,  68;  NelBon  «.  Bqri,  15  liass. 204. 
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V-  «0TiE.  plaintiffs  goods  (0(1)-     But  if  the  sale  was  not  in  market  overt,  then  if 
2-  The       the  purchaser  sell  them  again  in  market  overt  be/ore  conviction  of  the 
fntSwt.'  felon,  and  such  purchaser  had  notice  of  the  felony  whilst  the  goods  were 
in  his  possession,  he  will  be  liable  to  an  action  of  trover  (m)(2).     The 
statute  (n)  is  confined  to  cases  of  felony  ;  therefore  where  goods  are  ob- 
tained from  a  person  by  false  pretences y  and  passed  to  another  for  a  valu- 
able consideration,  the  original  owner  is  not  entitled  to  them  upon  con- 
viction of  the  offender ;  and  if  he  has  got  possession  of  them,  trover  will 
[  *151  ]  lie  at  the  'suit  of  the  purchaser  (o).     And  if  goods  are  obtained  by  false 
pretences  under  color  of  a  purchase,  the  vendee  or  his  assignee  acquires 
no  property,  and  after  demand  may  be  sued  in  trover  (p)(3).     The  action 
does  not  lie  to  recover  the  value  of  goods  delivered  by  the  plaintiflf,  under 
or  in  furtherance  of  an  illegal  contract,  to  which  he  is  a  party  or  privy  (^). 
The  plead-      Secondly,  So  a  person  having  a  special  property  in  the  goods  may  sup- 
ings  in       port  trover  against  a  stranger  who  takes  them  out  of  his  actual  possession ; 
general,     as  a  sheriflF  (r)  (4)  ;  a  carrier  {s)  (6)  ;  a  factor ;  a  warehouse-man  (/)  ;  con- 
signee (6)  ;  pawnee ;  or  trustee ;  or  an  agister  of  cattle  ;  or  a  gratuitous 
bailee  (u)  (7);  or  any  person  who  is  responsible  over  to  his  principal  (a;)  (8) 

(/)    2   Term    Rep.    T^fO.    The  pawnee  of  (o)  5  T.  R.  175. 

stolen  goods  is  liable,  2  Camp.  886,  note.    The  (p)  7  Taunt  59;  9  B.  &  C.  60;  6  Mod.  114. 

owner  must  always  use  his  best  endeavors  to  {q)  2  Ring.  814. 

briog  the  offender  to  justice  before  ho  can  sue  (r)  2  Saund.    47,  proTided  be  remain  in 

the  purchaser,  2  G.  &  P.  41.     As  to  stolen  possession,  1  M.  &  Sel.  711. 

horses,  2  P.  &  M.  c.  7;  81  £liz.o.  12.     A  con-  (t)  1  Rol.  Ab.  4;  1  Lord  Raym.  276;  Bui 

demnation  of  ^oods  in  the  Exchequer  alters  the  N.  B.  88;  2  Saund.  47  b,  note. 

Property,  T.  Raym.  386;  Carth.  827;  2  Bla.  (0  1  M.  &  Sel.  147. 

^p.  981.  (u)  1  B.  &  Aid.  59. 

(iw)  Peer  v,  Humphrey.  1  Har.  &  Well.  28.  (a:)  2  Saund.  47  b;  11  East,  626. 
(h)  21  Hen.  8,  ell. 

(1)  See  Piscataqna  Bank  v.  Turnley,  Miles,  818. 

(2)  An  auctioneer,  who  innocently  sells  stolen  goods,  is  liable  to  the  owner  in  an  action  of 
trover.    Hoffman  v,  Carow,  22  Wendell,  285. 

(3)  Trover  lies  against  a  fraudulent  purchaser,  or  his  vendee  with  notice,  without  a  previous 
demand,  or  a  tender  of  a  note  given  in  payment  before  the  time  of  trial.  Thurston  v.  Blaneh* 
ard,  22  Pick.  18;  Stevens  v.  Austin,  1  Metcalf,  557;  Greene  v.  Russell, 6  Hill,  183. 

AV here  goods  are  obtained  under  an  invalid  contract,  trover  will  not  lie  while  any  action 
founded  on  the  existence  of  the  contract  is  pending.  Kimball  v,  Cunningham,  4  Mass.  502; 
Peters  v,  Ballistier,  8  Pick.  495.  But  where  it  is  discontinued  it  will  not  bar  an  action  of  trover. 
Peters  v.  Ballistier,  8  Pick.  495.*f^Trover  does  not  lie  in  the  case  of  a  fraudulent  exchange  with- 
out a  return  of  all  the  property  received.  Kimball  v.  Cunningham,  4  Mass.  502. 
-^  Trover  lies  for  goods  which  a  creditor  has  received  of  his  debtor,  by  fraud  with  an  intent  to 
apply  them  in  satisfaction  of  his  debt,  the  property  not  being  changed.  Woodworth  v.  Kes- 
sain,  15  Johns.  186.  Trover  lies  against  a  person  receiving  good)  and  selling  them,  he  acta 
without  fraud,  and  ignorance  of  the  rights  of  the  true  owner.    Everett  v.  Coffin,  6  Wendell,  603, 

(4)  7  Cow.  297.  Vide  Barker  p.  Miller,  6  Johns.  195;  Catlin  v.  Jackson,  8  Johns.  548; 
Hotchkiss  V.  M*Vickar,  12  Johns.  408;  Brownell  r.  Manchester,  1  Pick.  282;  Caldwell  v.  Eaton, 

5  Mass.  399;  Blackley  v.  Sheldon,  7  Johns.  82;  Pettes  v.  Marsh,  15  Vermont,  454.  But  it  haa 
been  held  in  New  Jersey,  that  a  sheriff  cannot  maintain  trover  for  goods  by  virtue  of  a  fieri 

factatf  and  a  levy  thereon,  without  he  has  made  a  particular  inventory  of  the  goods,  or  has  ta- 
ken actual  possession  of  them.  Lloyd  v.  Wychoff,  6  Halst.  218;  Brain  v.  Strait,  Dudley,  S.  G. 
287.    See  Dennie  t;.  Harris,  9  Pick.  864 ;  Amadou  v,  Myers,  6  Vermont,  808;  Lowry  v.  Walker, 

6  id.  181.  See  also  Yates  v,  St.  John,  18  Wend.  74.  The  receiptor  of  property  attached,  who 
has  the  actual  possession  of  it  for  saft  keeping  may  sustain  trover  for  it  against  a  third  person, 
who  takes  it  out  of  his  possession,  having  no  color  or  right.  Thayer  v.  Hutchinson,  13  Ver* 
mont,  504. 

But  see  as  to  the  keeper  or  receiptor  to  the  sheriff,  Ludden  v.  Leavitt,  9  Mass.  104;  Warren  v. 
Leland,  ib.  265;  Commonwealth  v,  Morse,  14  ib.  217;  Poole  v.  Symons,  1  N.  Hamp.  289. 

(5)  7  Cow.  297. 

(6)  Smith  V,  James,  7  Cow.  829;.Everett  v.  Saltus,  15  Wendell,  474. 

(7)  Faulkner  v.  Brown,  13  Wend.  68.    The  finder  of  a  chattel  has  a  special  property  in  it» 
and  may  sustain  trover  against   any  one,  who   shall   convert  it^  except    the   true  owi 
McLaughlin  v.  Waite,  9  Cowen,  670;  Clarke  v.  Malory,  8  Barring,  68. 

(8;  Trovillo  «.  Hilfbrd,  6  Watts,  472« 


II.   TBOV£R. 


161 


a  churchwarden  (y)  ;  or  the  hirer  of  goods,  however  temporary  the  parpose  «• 
for  which  they  were  hired  may  happen  to  be  (2:).     So  a  person  who  has  2.  Th« 
goods  on  the  terms  of  sale  and  return,  may  sue  for  any  damage  done  to  P*?^^'* 
them  by  a  wrong-doer  whilst  in  his  possession  (a).     And  a  person  who  ^ 
has  the  temporary  property  in  goods,  delivering  them  to  the  general  owner 
for  a  special  purpose,  may,  after  that  purpose  is  answered,  upon  a  de- 
mand and  refusal,  maintain  trover  for  them  (b)  (1).     Where  the  consignor 
of  goods,  upon  the  insolvency  of  the  consignee,  indorsed  the  bill  of  lading 
to  the  plaintiff  without  consideration,  to  enable  him  to  stop  the  goods  in 
transitu,  it  was  held  that  the  plaintiff  had  a  sufficient  property  to  maintain 
trover,  against  the  wharfingers  (c).     So  an  executor  de  son  tort^  who' has 
not  obtained  probate  at  the  time  of  trial  may  sue  for  a  tort  committed 
to  the  property  of  the  deceased  whilst  in  the  plaintiff's  possession  (rf). 
And  it  is  a  general  rule  that  the  bare  possession  of  goods,  without  any  strict 
legal  title,  confers  a  right  of  action  against  a  mere  wrong-doer,  having  no 
right,  and  not  clothed  with  any  authority  from  the  real  owner  («).     And 
trover  lies  by  the  owner  of  a  ship,  though  not  registered  (/).     The  only 
exception  which  appears  to  exist  is  the  case  of  a  mere  servant  (2)  •act-  [  *152  1 
iBg  professedly  as  such,  and  having  only  the  custody  of  goods  (§•). 

Thirdly.  In  order  to  support  this  action,  the  plaint^^  must,  at  the  time  8.  A  right 
of  the  conversion,  have  had  the  actual  possession  or  the  right  to  immediate  ^^  powet- 
possession  (A).  Therefore,  where  goods  leased  as  furniture  with  a  house 
were  taken  in  execution,  and  absolutely  sold  by  the  sheriff,  it  was  decided 
that  the  landlord  could  not  maintain  trover  against  the  sheriff  pending  the 
lease,  but  should  have  declared  specially  in  an  action  on  the  case  (i)  (3). 
So  if  A.  pay  a  Bank  of  England  note  to  B.  who  pays  it  to  G.  who  pre- 
sents it  at  the  Bank,  where  it  is  stopped,  C.  only  can  sue,  and  not  A.  (A;). 
We  have  before  observed,  that  a  landlord  has,  in  general,  such  an  implied 
possession  of  timber  wrongfully  cut  down  during  a  lease  as  to  enable  him 
to  support  trover  if  it  be  removed  (/)  ;  and  a  remainder-man  may  support 
this  action  against  a  tenant  for  life,  who  does  not  hold  without  impeach- 
ment of  waste,  for  taking  away  trees  (m)  (4).     So  if  corn  be  sown  by  the 

(y)  Strm.  852;  2  Saand.  47  c. 

(r)  2  Saand.  47  b,  0,  d;  1  B.  &  Aid.  69; 
4  id,  o90;  5  Esp.  35. 

(a)  2  Campb.  575. 

\b)  2  Taunt  268. 

(c)  2  BiDg.  260. 

(</)  Husband  v.  Smith,  C.  P.  Hil.  Term* 
18-^8.  W.  C.  Smith,  attorney  for  plaintiff. 
It  is  said,  that  a  landlord  holding  goods  un* 
der  a  distress  cannot  maintain  trover,  &o. 
fcr  an  injaiy  to  them,  or  taking  them  wrong- 
fully, Monenx  v.  Goreham,  per.  Probyn,  C. 
B.  at  Huntingdon,  29  MS.  Serjeant  Hill,  p. 
279,  eited  Selw.  N.  P.  Trover;  and  see 
M'ael.  &  To.  112,  118.  Bat  this  position 
to  be  dottbtfaL    It  is  laid  down,  that 


a  party  who  has  distrained  cattle  damage 
feasant^  cannot  maintain  trover;  for  the 
cattle  are  in  the  custody  of  the  law  when  im- 
pounded, 1.  M*Glel.  &  To.  118. 

(c)  2  Saund.  27,  c,  d;  and  see  instances 
postt  in  Trespass. 

(/)  2  Taunt.  302;  1  East,  246. 

(g)  Owen,  52;  2  Saund.  47  a,  b,  c,  d. 

(A)  8  Campb.  417;  4B.  &  C.  941;  7  D.  ft 
ft.  407,  S.  C. 

(t)  7  T.  R.  9;  8  Campb.  187;  1  E.  &  M. 
99;  2  B.  &  P.  451 ;  15  East,  607. 

(fr)  3  Campb.  417;  2  T.  E.  750. 

(/)  Ant€t  140,  vidt.  exceptions  there. 

(m)  Com.  Dig.  Biens,  H.;  IT.  B.  55. 


(1)  Eaton  v.  Lynde,  15  Mass.  242;  FauUcner  v.  Bro?m,  18  Wend.  68;  Duncan  v.  Spear,  11  ib. 
54.    See  O'Connell  v.  Maxwell,  8  Blackf.  419. 

(2)  Dillenbackv.  Jerome,  7  Cow.  294;  FauUcner  v.  Brown^  18  Wend.  63;  Ludden  v.  Lea- 
Tttt,  9  Mass.  104. 

(8)  See  Wheeler  V.  Train,  8  Pick.  255;  Fairbanks.  Phelps,  22  Pick.  535;  Swift  v. Mosely, 
10  Vermont.  208.  The  owner  of  cattle  leased  them,  with  a  farm,  for  four  years,  under  an 
sgreement  that,  at  the  expiration  of  the  four  years,  tiie  lessee  might  return  the  cattle  or  pay  a 
stipUftted  price  for  them;  and  the  lessee  sold  the  cattle  before  the  four  years  expired:  this  sale 
«M  held  to  determine  the  lessee's  right  of  possession,  and  the  owner  was  allowed  to  sustain  tro* 
▼er  finr  the  cattle  agamst  both  seUer  and  purchaser.    Chrant  «.  King,  14  Vermont,  867. 

(4)  Shult  V.  Barker,  12  Serg.  &  Bawle,  272. 
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^iLUHu,  outgoing  tenant,  and  cat  down  and  taken  by  him  after  the  tenancy,  under 

2.  TlM      a  mistaken  claim  to  it  as  an  away-going  crop,  the  owner  of  the  estate  may 

gjj^'»  support  trover  («). 

The  person  who.  has  the  absolute  or  general,  and  not  the  mere  special, 
property  in  a  personal  chattel  may  support  this  action,  although  he  has 
never  had  the  actual  possession  ;  for  it  is  a  rule  of  law,  that  the  general 
;>-^  property  of  personal  chattels  creates  a  constructive  possession  (o)  (1). 
And  where  the  plaintiff,  as  executor,  declared  on  the  possession  of  his 
testator,  the  Court  held  it  to  be  sufficient,  because  the  property  was  vested 
in  the  executor,  and  no  other  person  having  the  right  of  possession,  the 
property  drew  after  it  the  possession  (p)  (2).  And  where  a  person  has  de- 
livered goods  to  a  carrier  or  other  bailee,  who  has  not  the  right  to  withhold 
the  possession  from  the  general  owner,  and  so  parted  with  the  actual  pos- 
session, yet  he  may  maintain  a  trover  for  a  conversion  by  a  stranger ;  (3) 
for  the  owner  has  still  the  possession  in  law  against  the  wrong-doer,  and 
the  carrier  or  other  bailee  is  considered  merely  as  a  servant  (g).  This 
rule  prevails  in  the  case  of  a  gratuitons  loan,  but  not  where  there  has  been 
a  letting  to  hire  (r)  ;  and  an  executor  or  administrator  is  by  legal  con- 
struction possessed  of  the  goods  of  the  testator,  or  intestate,  from  the  time 
of  his  death  (s).    ^o  the  trustee  of  goods  may  sue,  allhongh  the  goods  be 

[  *168  ]  in  the  possession  •of  the  cestui  que  trust  (/)•  Trover  lies  by  a  party  en- 
titled in  remainder  to  plate,  against  a  party  to  whom  it  was  pledged  by  the 
deceased  tenant  for  life,  without  notice  of  the  limited  title  of  the  pawnor  (»)• 
And  the  consignee  of  goods,  who  is  also  the  vendee,  is  in  general  the  person 
to  sue  for  any  injury  to  them  whilst  in  the  hands  of  the  carrier,  although 
they  have  never  reached  the  consignee  (x).^  And  where  every  thing  has 
been  done  by  the  vendor  of  goods  which  he  contracted  to  do,  the  pro- 
^  perty  will  in  many  cases  pass  to  the  vendee,  and  he  may  maintain  trover, 
( although  the  goods  remain  in  the  seller's  possession  (y).  But  the  vendee 
of  undelivered  goods,  who  has  not  paid  or  tendered  the  price,  and  has  not 
therefore  acquired  the  right  of  possession,  cannot  maintain  trover  against 
the  vendor,  who  wrongfully  sells  them  (z).     -} 

If  a  person  in  whose  possession  goods  are,  has  a  lien  upon  them  for  a 
debt  due  to  him  from  the  owner,  the  plaintiff  must  pay  or  tender  the  mo- 

(n)  1  Price,  68.  47  k. 
(o)  2  8aiind.  47   a,  n.  1;  Bao.  A.  TroTer,         (0  8Taiint.676. 
C;  8  Wila.  186;  1  B.  &  P.  47;  7  T.  B.  12.  (u)  2  T.  R.  876. 

(p)  Latch.  814;  8  Bao.  Abr.  68.  (x)  JtnU,^. 

(0)  1  Taunt  891;  7  T.  B.  12;  2  Sannd.  (y)  See  anU,  160,  161;  11  Bait,  210;  and 
47  b.  6  biDg.  270. 

(r)  2  Campb.  464;  8  id,  187;  7  T.  R.  9.  («)  4  B.  &  C.  941;  7  D.  &  R.  407,  S.  C. 

(s)  7  T.  B.  18;  Latoh.  214;  2  Saond.  47  b. 

(1)  Smith  V,  James,  7  Cow.  829;  Duncan  v.  Spear,  11  Wend.  64.  If  an  agent,  haying  an* 
thority  to  take  a  note  payable  to  his  principal  in  discharge  of  a  debt,  take  it  payable  to  himself  « 
the  principal  may  waive  the  wrongful  act,  and  claim  to  have  the  note  delivered  to  himy  and 
maintain  trover  (br  its  conversion.    M'Near  v.  Atwood,  6  Shepley,  484. 

Trover  may  be  maintained  for  a  note  which  has  been  paid  and  left  by  mistake  in  the  hands 
of  the  holder,  unless  the  fiiot  of  payment  is  contested  by  the  holder.  Peirce  v.  Gilson,  9  Ver* 
mont,  216. 

(2)  Kirby  17.  Quinn,  1  Bice,  264;  Hill  v.  Brennan,  1  Rice,  286.  An  administrator  may 
dfolare  in  trover  for  a  conversion  before  the  death  of  the  intestate,  and  add  a  count  for  a  ooo* 
Tersion  after  the  death.  French  v.  Merrill,  6  New  Hamp.  466;  Towle  v.  Levett,  6  Mass. 
894;  Parrottv.  Dubignon,  A.  M.  Chadt.  261;  Kirby  v.  Clark,  1  Boot,  889.  So  trover  lias 
against  an  executor  fbr  a  oonversiou  in  the  lilb  time  of  the  testator,  Deorow  «.  Bloore,  1  Hajw. 
21;  Chirk  v.  Kenan,  1  Hayw.  808;  Avery  v.  Moore,  ib.  862. 

Aoo.  Thorp  «.  Burling.  11  Johns.  286.  ^ 
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nej  before  the  action  is  commenced,  in  order  to  obtain  the  possessory  n. 
right.    But  if  a  party,  on  being  applied  to  for  goods,  refase  to  deliver  2.  The 
them  on  a  different  ground,  and  do  not  mention  his  lien,  he  cannot  after-  ^^!?** 
irords  set  it  up  as  a  defence  to  the  action  (a). 

It  has  been  said,  that  in  the  case  of  a  special  property,  it  must  have  been 
accompanied  with  possession  (1),  in  order  to  support  trover  (b) ;  but'the 
general  rule  appears  to  be  to  the  contrary ;  and  it  was  observed  by  Eyre, 
C.  J.,  (c)  "  that  it  is  not  true>  that  in  cases  of  special  property  the  party 
irast  once  have  had  possession  in  order  to  maintain  trover ;  for  a  factor^ 
to  whom  goods  have  been  consigned,  and  who  has  never  received  them^ 
may  maintain  such  an  action"  (2).  And  the  indorsee  of  a  bill  of  lading 
may  maintain  trover  against  the  wharfingers,  although  the  bill  of  lading 
was  indorsed  merely  to  enable  the  plaintiff  to  exercise  the  consignor's 
right  of  stopping  the  goods  in  transitu  ((f). 

With  respect  to  the  nature  of  the  injury^  we  have  already  seen  that  a  ••  ^C^  ia* 
convernon  is  essential  to  the  support  of  this  action  (e).  It  may  not  be  al-  i^' 
together  foreign  to  our  present  inquiry  to  give  some  general  account  of 
the  different  instances  of  conversion  (/).  They  may  be  dither,  1st,  by 
wrongfully  taking'  a  personal  chattel ;  2dly,  by  some  <Wher  illegal  assump- 
tion of  ownership  J  or  by  illegally  using  or  misusing  goods  (8)  ;  or  Srdly, 
by  a  wrongful  detention  (4). 

The  wrongful  takings  if  followed  by  a  carrying  away  of  the  goods  of  i.  The 
another,  who  has  the  right  of  immediate  possession,  is  of  itself  a  conver-  wrongftd 
fiioQ,  and  so  is  the  compelling  a  party  to  deliver  up  goods ;  'and  whenever  ?«?54  ^ 
trespass  will  lie  for  taking  goods  of  the  plaintiff  wrongfully,  trover  will  also  *•  ^ 

lie  (jg^  (5).  But  it  has  been  considered  that  a  mere  seizure  by  a  stranger, 
who  afterwards  relinquishes  the  possession,  is  no  conversion  (A).  Trover  lies 
by  a  bankrupt  against  his  assignees,  if  the  plaintiff  was  not  subject  to  the 
bankrupt  laws  (i).  And  if  goods  be  wrongfully  seized  as  a  distress,  though 
they  be  not  removed  from  the  place  in  which  they  were,  yet  trover  may 
be  sapported,  because  the  possession  in  point  of  law  is  changed  by  their 
being  seized  as  a  distress  (ft).  A  sheriff  who  seizes  and  sells  goods  after 
an  act  of  bankruptcy  committed  by  the  defendsmt,  against  whom  9^  fieri  fa- 

(a)  1  Campb.  410»  note.  HornUl^  4  Blackf.  817. 

(6)  4 EMt,  214.  (/)  See  2  Saand.  47  e;  Bm.  Ab.TroTer, Bv 

{€)  1  B.  ft.  :^.  47;  2  Sdimd.  47  d.    See  11         {g)  2  Sannd.  47.  o;  Cra.  Elii.  824. 

•t,  626.  (A)  Samuel  v.  Norris,  6  Gar.  &  P.  620. 

W  2  BiDg.  260.  (i)  8  B.  &.  B.  2;  6  Moored  66,  S.  G. 

(e)  Ante,  146;  2  Sannd.  46  b.    Trajlor  v.         (k)  WUles,  66. 


(1)  Vide  HbtdhloM  v.  M^Vioker,  12  Johns.  407^  Thna  a  sheriff  cannot  maintun  trover  be- 
toftt  be  has  levied  on  the  goods;  for  nhtil  then  they  are  not  in  his  actual  possession.  Hotchkiss 
iL  M'Vlekar,  12  Johns.  408. 

(2)  7  Cow.  829;  Everett «.  Saltns,  15  Wendell,  474. 

(8)  Driving  a  hired  horse  a  greater  distance  than  is  agreed,  or  in  a  different  direction  is  a 
esBvenioo.  Wheekck  v.  Wheelright,  5  Mass.  104;  Homer  «.  Tbwing,  8  Pick.  492;  Hart  v. 
BUnoer,  16  Vermont,  188.  SeeCampbell  v.  Stokes,  2  Wendell,  187;  10  Am.  Jarist,  107;  John^ 
son  «.  Weedman,  4  Soammon,  495.  If  property  be  bailed  to  an  infant  and  he  nse  it  for  a  dif- 
fcoft  parpose  ttom  that  ibr  which  it  wss  bailed,  the  bailment  is  determined,  and  he  is  liable  in 
tonr.    Green  v.  Sperry,  16  Vermont,  890.    See  Lewis  v.  Litttlefield,  8  Shepley,  288. 

(4)  See  GlaM  v.  M'Milkm,  7  Porter,  279;  St  John  v.  0*Connell,  7  Porter,  466. 

(5)  Ante  146, 146,  nota.    Glenn  «.  Garrison,  2  Harr.  1. 
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das  issued,  and  before  the  commission,  is,  if  the  ^m/ocias  be  Toid  against 
8.  Tl»iD-  the  assignees,  liable  to  them  in  trover,  although  the  sheriff  was  ignorant  of 
i""^'  the  act  of  bankruptcy  (/)•  And  a  seizure  of  goods  under  2l  fieri  facias 
after  a  party's  bankruptcy,  followed  by  a  removal  of  them  to  a  broker's, 
is  a  sufficient  conversion  (m).  And  this  action  may  be  supported  after  an 
acquittal  of  the  defendant  for  the  felonious  taking  of  goods  (n)  (1) .  In  the 
case  of  a  conversion  by  wrongfully  taking,  it  is  not  necessary  to  prove  a 
demand  and  refusal  (o)  ;  and  the  intent  of  the  party  is  immaterial ;  for,  al- 
though the  defendant  acted  under  a  supposition  that  he  was  justified  in  what 
ho  did,  or  as  a  servant  of,  and  for  the  benefit  of,  another  person,  he  will  be 
-^  equally  liable  to  this  action  (p)  (2).  But  if  the  possession  was  obtained 
under  color  of  a  contract,  trover  cannot  be  sustained  {g)  ;  unless  a  case  of 
firaud  can  be  proved  (r)  (3);  So  if  assignees  affirm  the  act  of  a  party  who 
wrongfully  sold  the  bankrupt's  goods,  they  cannot  support  trover  against 
him  (o).  And  trover  does  not  lie  for  an  excessive  levy  of  goods  under 
a  valid  execution.  And  if  a  sheriff  seize  under  a  writ  of  fieri  facias  more 
goods  than  was  necessary,  the  proper  remedy  is  case  and  not  trover  (p). 
A  party  acting  under  a  valid,  and  also  under  an  unfounded  authority,  may 
protect  himself  by  virtue  of  the  former  (^)  (4). 
o  ^  So  the  wrongful  ^assumption  of  the  property  in,  or  right  of  disposing  of 

M  iiawn^  goods,  may  be  a  conversion  in  itself,  and  render  unnecessary  a  demand 
tionof  and  refusal  (r)  (5),  as  well  as  any  tender  of  chai*ges  («).  It  seems 
property,  ^jjj^^  ^j^^  ^qj,q  taking  an  assignment  of  goods  from  a  person  who  has  no 
[  *155  ]  right  or  authority  to  dispose  of  them,  is  a  conversion ;    for  this  is  an  •as- 


(/)  1  M.  &  P.  541;  4  Bing.  697;  2  Y.  &  J. 
101;  Garland  v.  Carlisle,  2  Cr.  &  M.  81. 

(m)  3  Campb.  896. 

in)  12  East,  409. 

(0)  1  Sid.  164;  6  Mod.  212;  Bol.  N.  P.  44; 
1  Stark.  178;  8  B.  &  B.  2;  6  Moore,  66,  S.  C. 

(j))  4M.  &  Sel.  260;  anU,  129. 

(9)  8 Campb.  298,  862;  8  Taunt.  274;  2 
C.  &  P.  266. 

(r)  7  Taunt  69;  1 B.  &  C.  614;  2  D.  &  B. 
466,  S.  C. 


(0)  7  B.  &  C.  810;  1  M.  &  R.  2,  a  C. 

Ip)  Batohellor  v.  Vjse,  1  Mood.  &  Bob.  388, 
but  $emble  the  Coart  doubted. 

(7)  4  B.  &  C.  5;  6  D.  &  B.  17,  S.  C. 

(r)  2  East,  407;  6  Id,  540;  4  Taunt.  24; 
8  B.  &  B.  2;  6  Moore,  66,  S.  C.  DiflcountiDg 
ft  lost  bHI  after  notioe  is  a  conversion,  4  Taunt. 
799. 

(t)  1  Campb.  410;  Whitaker,  75;  2M.  lb 
S.  298;  8  Campb.  472,  478. 


(1)  See  Boardman  v,  Oore,  16  Mass.  886,  887;  Addingtonv.  Allen,  11  Wend.  882;  Taster  v. 
Tucker,  8  Greenl.  468 ;  Boody  v,  Keating,  4  Greenl.  164 ;  Grafton  Bank  v.  Flanders,  4  N.  Hamp^ 
289;  PettingiUv.  Rideant,  6N.  Hamp.  464;  Morgans.  Rhodes,  IStow.  70,  M'Grew  v.  Cato, 
Minor,  8;  Crowellv.  Merrick,  19  Maine,  (1  Appleton)  392. 

(2)  SeeCummings  v.  Perham,  1  Metoalf,  666.  A  purchase  of  property  from  one  who  had  no 
authority  to  sell,  where  the  purchaser  takes  a  delivery  of  it,  and  retains  the  possession,  claiming 
it  under  the  sale,  is  a  conversion  of  it.    Hyde  v.  Noble,  18  N.  Hamp.  494. 

(8)  Thurston  v,  Blanchard,  22  Pick.  18;  Stevens  v«  Austin,  IMetcalf,  667,  ante,  160, 151, 
note.    See  Thompson  v.  Rowe,  16  Conn.  71. 

(4)  Trover  will  lie  against  an  officer  when  he  has  taken  property  upon  an  execution  issued 
npon  a  judgment  void  for  want  of  jurisdiction  in  the  court  rendering  it,  or  against  anyone  r^ 
ceiving  the  property  from  the  officer.  Martin  v.  England,  6  Yerger,  818.  This  action  will  lie 
against  an  officer  who  takes,  npon  an  execution,  property  which  is  exempted  by  law,  from  at- 
tachment.   Sanborn  v.  Hamilton,  18  Vermont,  690. 

(5)  Vide  Bristol  v.  Burt,  7  Johns.  264;  Gibbs  v.  Chase,  10  Mass.  128.  An  admission  by  the 
defendant  that  he  had  had  the  goods  of  the  plaintiff,  and  that  they  were  lost,  is  sufficient 
evidence  of  a  conversion  without  showing  a  demand  and  refusal.  La  Place  v.  Au  Poix,  1  Johns, 
Cas.  406,  Proof  that  the  defendant  promised  to  return  the  goods  to  the  plaintiff',  and  that  he 
had  not  returned  them,  is  sufficient  evidence  of  a  conversion  without  showing  a  demand  and  re- 
foaaL  Durell  v.  Mosher,  8  Johns.  446.  And  where  a  party  received  logs  to  be  sawed  into  lum-* 
ber  on  sheres,  and  agreed  to  give  the  owner  security  for  his  share  at  a  stipulated  rate,  payable  a 
future  day,  but  before  doing  it  disposed  of  the  property;  held,  that  the  owner  was  entitled  ta 
maintain  trover  for  his  share;  there  being  no  change  of  property  until  the  security  was  given. 
Bightmeyer  v.  Raymond,  12  Wend.  21 ;  Whipple  «.  Gilpstriok,  19  Maine,  (1  Appleton)  427. 
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saoptioQ  by  the  assignee  of  a  property  in  the  goods  (0  (1).  Thus,  the  sale  n.  mona* 
of  a  ship,  which  was  afterwards  lost  at  sea,  made  by  the  defendant,  who  8.  The  in* 
daimed  under  a  defective  conveyance  from  a  trader  before  his  bankruptcy,  J'*^- 
is  a  sufficient  conversion  to  enable  the  assignees  of  the  bankrupt  to  main* 
tain  troTer,  without  showing  a  demand  and  refusal  (w) .  So  where  a  person 
intrusted  with  the  goods  of  another,  puts  them  into  the  hands  of  a  third 
person  without  orders,  it  is  a  conversion  {x).  Trover  may  be  supported 
against  a  carrier  (y),  or  a  wharfinger  (z),  who  by  mistake  (a)  or  under  a 
forgedorder  (6),  delivers  goods  to  a  wrong  person  (2),  or  against  a  person 
▼ho  illegally  makes  use  of  a  thing  found  or  delivered  to  him  (c)  ;  or  a  bailee 
emplored  merely  to  keep  or  carry  the  goods,  and  having  no  beneficial  inter- 
est, who  misuses  a  chattel  intrusted  to  him  (d)  (3);  or  against  a  carrier  who 
draws  out  part  of  the  contents  of  a  vessel,  and  fills  it  with  water  (^);  or  a  car* 
lier  or  wharfinger,  &c.,  who  improperly  breaks  open  a  box  containing  goods 
orsells  them  (/)  (4).  And  irrfegularity  in  a  distress  taken  damage  fea^ 
santmay  amount  to  a  conversion  (^)  ;  but  trover  does  not  lie  in  the  case 
of  a  distress  for  rent,  (which  is  valid,)  merely  because  a  subsequent  ir-^ 
regularity  is  committed  (A)  (5).  But  it  may  be  sustained  by  a  party 
who  pays  .money  to  redeem  his  goods  from  an  illegal  and  unfounded  dis^ 
treas  for  rent  (i).  Trover  cannot  in  general  be  supported  for  mere  omis- 
sion or  nonfeasance  against  a  party  who  was  lawfully  possessed  of  the 
goods  (A;)  ;  and  therefore  if  a  carrier,  or  other  bailee,  by  negligence  lose 


(0  Baldwin  v.  Cole,  6  Mod.  212,  per  Holt, 
C.  J.,  recogniied  by  Lord  EUenboroagh,  in  6 
Ian,  540.    And  see  2  Stark.  806;  Z  C.  &  P. 

(11)6  But, 407,  420. 
(j)  4  T.  R-  260,  264. 

(y)  Peake,  G.  N.  P.  68;  4  Bing.  476,  482, 
ttS. 

(0  2  B.  &  Aid.  702. 

(a)  /i.;  4  Bing.  483. 

(6)  1  Stark  101 ;  4  Bing.  476. 


(c)  Cro.  Eliz.  219;  2  H.  Bla.  552« 

(rf)  Id,  ibid. 

(e)  1  Stra.  567;  and  see  5  Bar.  &  Cress. 
149;7D.  &R.  72»,  S.  C.  where  see,  as  to  a  oon^ 
Tersion  by  abuse  of  a  trust  and  when  the  stat- 
ute of  limitations  begins  to  run. 

(/)  2  Salk.  665;  6  B*  &  Aid.  401. 

ig)  Cro.  Jac.  148;  Bae.  Abr.  Trover  B. 

(h)  1  Hen.  Bla.  13. 

(0  6  T,  R.  298. 

(k)  6  East,  540;  2  B.  &  Aid.  704. 


(1)  See  Everett  v.  CoflSn,  6  Wendell,  603;  Rice  v.  Ckrk,  8  Vermont  109. 

(2)  Packard  v.  Getman,  4  Wendell,  618;  Moses  v.  Norris,  4  Hamp.  804. 

(8)  Ripley  v.  Bolbier,  18  Maine,  (6  Sheplej)  382;  Lockwood  «.  Bull,  1  Cowens  822) 
Kee  V.  Clark,  8  Vermont,  109;  Swift  v.  Mosely,  10  ib.  208.  A  common  carrier  is  liable  in 
traver  finr  being  goods.  Qreenfteld  Bank  v.  Leavitt,  17  Pick.  1.  But  see  contra.  Moses  v.  Nor- 
rii,4N.  Hamp.  304;  Packard  v.  Getman,  4  Wendell,  618;  Johnson  v.  Strader,  3  Missou.  359. 
8m  ilso  Dwight  V.  Brewster,  1  Pick.  50.  An  adulteration  of  liquor  bj  a  carrier  or  his  servant 
vill  be  a  conversion  of  it.  Bench  v.  Walker,  14  Mass.  500.  See  Toung  v.  Mason,  8  Pick.  551 ; 
EiuiB  9.  Kerr,  1  Rice,  204;  Maguyer  v.  Hawthorn,  2  Harring.  71.  But  an  unauthori2ed  use 
<f  property  bj  the  bailee  is  not  a  conversion,  unless  injury  is  caused  thereby.  Johnson  v, 
Weedmao,  4  Seammon,  495.    But  see  Liptrot  v.  Holmes,  1  Kelly,  381. 

(4)  Trover  does  not  lie  against  a  carrier  for  not  delivering  goods  intrusted  to  him  to  transport, 
if  the  gpods  are  not  in  his  possession  at  the  time  of  the  demand,  and  have  either  been  lost  or 
itoko;  the  action  should  be  case  and  not  trover.  Packard  v.  Getman.  4  Wend.  613.  If,  how- 
wer,  the  earrier  has  delivered  the  goods  to  a  third  person,  trover  will  lie,  ib»  The  liability  of 
the  eoomon  carrier  and  innkeeper  is  very  similar;  they  are  both  bailees,  and  liable  for  losses 
inder  similar  oircnmstances.  Therefore,  it  was  held,  that  an  innkeeper  was  not  liable  for  goods 
istroftted  to  him  in  the  line  of  his  business,  unless  an  actual  conversion  was  shown.  Hallen- 
bde  r.  Fish,  8  Wend.  547. 

($)  See  Stevens  v,  Curtis,  18  Pick.  227;  Nelson  v.  Merriam,  8  Pick  249. 

Ikover  will  not  lie  fi>r  goods  seized  by  virtue  of  legal  process  and  in  the  custody  of  the  law* 

V.  Joltffie,  9  Johns.  381.    But  it  lies  against  an  ofi&cer,  who  seizes  property  by  virtue  of 

and  aellB  it  without  notice.    Wright   v.  Spencer,  1  Stew.  176.    See  Perkins  v.  Thomp- 

,  S  N.  Hamp.  144;  Hall  v.  Moore,  Addis.  876.  Trover  will  not  lie  for  goods  taken  from  the 
pi^iliff  by  a  search  warrant  Pettigree  v.  Sanders,  2  Baily,  549.  Trover  will  lie  for  the 
ooBverrion  of  a  dog,  which,  under  the  Revised  Statutes  of  Mass.  o,  58,  §  12,  tiie  defendant  had 
■i^l^tokiU.    Cwnmings  v.  Perfaam,  1  Metoalf,  556. 
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IX.  noTXE.  gM>ds  intrusted  to  to  his  care,  the  remedy  in  general  must  be  case  or  as* 
8.  The  in-  gumplst  (J)  (1).     A  bare  non-delivery  of  goods  by  a  carrier  is  not  a  con- 
'^"^'         version  (m),  udless  the  goods  be  in  his  possession,  and  he  refuse  to  deliv- 
er them  on  demand  (n).    His  false  assertion  that  he  has  delivered  the 
goods  to  the  consignee  is  not  a  conversion  (o).    And  the  taking  posses- 
sion of  a  Jiouse  and  fixtures  therein  by  the  assignee  of  a  term  in  the  house^ 
is  not  a  conversion  of  the  fixtures  (jpl).    An  agent,  by  the  act  of  selling 
at  an  under  price,  is  not  liable  to  an  action  of  trover  (ji)  ;  and  the  reten- 
tion of  property  under  the  decree  of  a  court  of  competent  jurisdiction,  la 
[  •166  ]  no  conversion  (r).    *But  a  sub-agent  may  be  liable  in  trover  for  his  con- 
version (js).    The  cutting  trees  without  removing  them  is  not  a  conver* 
sion  (<). 

The  general  rule  is  that  one  tenant  in  common  of  goods  cannot  sue  his 
co-tenant  if  the  goods  remain  in  the  possession  of  the  latter,  although  he 
refuse  to  permit  the  former  to  participate  in  the  use  of  the  article  («)  (2). 
The  reason  is,  that  in  law  the  possession  of  one  is  the  possession  of  both. 
But  if  one  tenant  in  common  destroy  the  chattel,  or  commit  an  act  which  is 
equivalent  thereto,  his  companion  may  recover  the  value  of  his  share  in 
trover  {pc)  (3).  Thus,  where  it  appeared  that  one  tenant  in  common  of  a 
ship  had  forcibly  taken  it  out  of  the  possession  of  his  companion,  and  se- 
creted it  from  him  so  that  he  knew  not  where  it  was  carried,  and  changed 
the  name  of  it ;  and  it  afterwards  got  into  the  hands  of  a  third  person, 
who  sent  it  upon  a  foreign  voyage,  where  it  was  lost ;  Lord  King  left  it 
to  the  jury,  whether,  under  the  circumstances,  the  destruction  was  not  by 
the  moans  of  the  tenant  in  common  (the  defendant)  ;  and  the  jury  finding 
in  the  affirmative,  the  Court  refused  to  set  aside  the  verdict  (^).  It 
seems  to  be  questionable  whether  the  mere  sale  by  one  of  two  joint  own- 
ers of  a  ship  is  a  sufficient  conversion  to  enable  his  companion  to  main- 
tain trover  against  him,  for  such  sale  could  not  in  law  affect  or  pass  more 
than  the  interest  of  the  seller  {z)  (4).    Where  one  of  two  tenants  In 


By  and 
against  a 
tenant  in 
Qonimon* 


(Z)  6  Barr.  2826;  2  Saand.47  t 

(m)  4  Esp.  167. 

(n)  1  Taunt.  891. 

(o)  1  Campb.  409. 

(p)  Longstaffe  v.  MeogOt  4  Ner.  ft  lian. 
411. 

(9)  3  Taunt.  117. 

(r)  4  Moore,  861. 

(0  Cranch  o.  Wliite,  1  Biog.  N.  C.  414. 

(0  2  Mod.  244$  BuL  N.  P.  44;  2  Saond. 
47  a. 

(u)  jtfnf€,  79;  2  Saund.  47  h;  1  T.  R.  668; 
1  East,  868;  Selw.  N.  P.  TroYer,  II.  6Ui  edit. 


1347. 

(x)  2  Saund.  47  h;  8  T.  R.  146;  anU^  79. 

(y)  Bernardistown  «.  Ctiapman,  C.  B.  Hill. 
T.  1  Geo.  1,  cited  4  East,  121;  Bui.  K.  P.  84» 
86;  2  Saund.  47  h. 

{%)  4  East,  121;  2  Saund.  47  h.  note  (t)» 
6tli  edit.  8ed  vi</«  6  B.  &  Aid.  895.  A 
ftMer«  is  made  in  note  (<)  to  2  Saund.  ^  as 
to  the  sale  of  any  other  chattel  in  marlnt 
overt**  A  wrongful  sale  by  one  tenant  ia 
common,  under  circumstances  which  would 
divest  his  companion  of  his  share,  might  bo 
considered  a  destruction  of  the  chattel. 


(1)  Hawkins  17.  Hofiman,  6,  HiU,  686. 

(2)  Cowan  v.  Buyers,  Cooke,  68;  St.  John  «.  Standing,  2  Johns.  468;  Cole  v.  Terry,  2  Bttr, 
imd  Bat  262. 

But  see  Thompson  v.  Cook,  2  South,  680.    Wilson  v.  Beed,  8  Johns.  176. 

(8)  Tubbs  V.  Richardson,  0  Vermont,  442;  Hurd  v.  Darling,  14  Vermont,  214;  Ladd  «.  BSSl^ 
4  ib.  164;  Lucas  v.  Wasson,  8  Dev.  898;  Campbell  v.  Campbell,  2  Murphey,  66. 

A  sale  of  a  personal  chattel,  by  one  tenant  in  common  is  not  such  a  destruction  of  the  chattel 
as  will  enable  the  other  tenant  in  common  to  sustain  an  action  of  trover  against  the  pnr«ii48«r. 
Tubbs  V.  Richardson,  6  Vermont,  442;  Sanborn  v.  Morrill,  16  ib.  700.  But  see  Contra.  Hyd« 
«.  Stone,  7  Wendell,  864;  Weld  v.  Oliver.  21  Pick.  669;  Nowlen  v.  Colt,  6  HiU,  461;  White  o. 
Osbom,  21  Wendell,  72.  If  a  creditor  of  one  tenant  in  common  of  a  personal  chattel  attach  and 
sell  on  bis  debt  the  entire  chattel,  it  is  a  conversion  of  the  interest  of  the  co-tenant  for  whioh 
trover  will  lie.    Ladd  «.  HiU,  4  Vermont,  164  ;  Bradley  «.  Arnold,  16  Vermont,  882. 

(1)  See  Hydev.  Stone,  7  Wendell,  864;  Weld  o.  OUver,  21  Pick.  669.    Trover  Ues  by 
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oommon  of  a  whale  refased  to  deliver  a  moiety  of  it  to  the  other,  and  cut  xi.  tbotkb. 
it  np,  and  expressed  the  oil,  it  was  held  that  this  was  not  a  destruction  3.  The  in- 
▼hich  would  subject  him  to  an  action  of  trover ;  for  it  was  an  application  ji^ry- 
of  the  whale  to  its  only  profitable  use  (a).     In  general  if  a  defendant  in- 
nst  that  he  was  tenant  in  common  with  the  plaintiff  in  the  chattel,  he 
most  plead  that  matter  specially  (ft). 

The  cases  in  which  trover  is  or  is  not  the  proper  remedy  in  relation  to 
buband  and  wife  have  been  already  mentioned  (c). 

* 

In  most  of  the  preceding  instances,  proof  of  the  wrongful  act  of  the  de-  8.  Of  a 
fendaQt  is  sufficient  to  establish  a  conversion,  without  evidence  of  a  do-  J7°f-^**^ 
maad  of  the  goods,  and  a  refusal  to   restore  them  {d)  (1).     In  other  ^nd  herein 
cases,  a  demafid  and  refusal  are  essential  to  the  support  of  the  action  ;  of  a  de- 
ifl  every  instance  it  is  judicious  to  demand  the  restitution  of  tbo  goods,  or  ™»ndand 
if  they  cannot  be  returned,  a  recompense  equivalent  *to  their  value  and  r  •^sj  1 
the  amount  of  the  damages  sustained,  previously  to  the  commencement  of  ^ 
]»rooeedings.     The  frequent  occurrence  of  this  subject  in  practice  renders     * 
it  worthy  of  minute  attention,  and  it  is  proposed  to  consider  it  in  the  fol- 
lovriDg  order : — ^Ist,  wlien  a  demand  and  refusal  are  necessary  ;  2diy,  by 
vhom  the  demand  must  be  made ;  3dly,  upon  whom  it  is  to  be  made, 
4thly«  the  manner  of  making  the  demand ;  5thly,  the  time  of  makings  the 
demand,  and,  6thiy,  toh<U  refusal  is  sufficient. 

1st,  A  demand  and  refusal  are  necessary  in  all  cases  where  the  de-  .  _, 
feodant  became,  in  the  first  instance,  lawfully  possessed  of  the  goods,  demandTia 
and  the  plaintiff  is  not  prepared  to  prove  some  distinct  actual  conver-  neceMary. 
&0Q  {e)  (2).    As  where  a  trader,  on  the  eve  of  his  bankruptcy,  made  a 
collnsive  sale  of  his  goods  to  the  defendant,  it  was  decided  that  the  as- 
signees could  not  maintain  trover  without  proving  a  demand  and  refusal, 
for  the  parties  contracting  were  competent  at  the  time ;  and  if  the  as- 
Rgnees  disaffirm  the  contract,  they  should  give  notice  by  a  demand  (/)  (3). 
So  where  goods  are  delivered  under  a  contract,(g')  as  to  do  something  with 

(a)  1  Tannt  241.    And  see  ante,  79,  as  to         (e)  2  Satind.  47  e. 

in  oommon  of  realty.  (/)  2  Hen.  Bla.  185;  2  Esp.  Bep.  96;  see 


(6)  SCanTille  «.  Hardwieke,  8  DowL  762.         5  East,  407;  4  Taunt.  799. 

(r)  Ani€^  92,  98.  (^)  4  Esp.  Bep.  166;  see  2  C.  &  P.  266. 

(i)  See  4  Taimi.  801. 


pwi^emier  of  aTessel  against  the  other  oimer,  who  sends  her  to  sea,  where  she  is  lost.  Low- 
tiknp  V.  Smith,  1  Hayw.  265. 

<1)  Kyle  V.  Gray,  11  Alabama,  283;  Matheny  v,  Johnson,  9  Missonri,  282. 

(2)  A  demand  and  refbaal  are  unnecessary,  if  the  taking  is  tortious,  or  if  an  actual  conver- 
is  shown.    Davis  o.  Webb,  1  M'Cord,  218;  Jones  v.  Dugan,  ib.  428;  Farrington  v.  Payne, 


15  Johiis>&31;  Woodbury  o.  Long,  8  Pick.  548;  Tompkins  o.  HUe,  8  Wendell,  40i ;  E  irle  v. 
yMiBeci4B,2  Halst.  344;  Newsnm  v.  Newsum,  1  Leigh,  86;  Jewett  o.  Partridge,  8  Fairf. 
2t9;  Biferd  v.  Montgomery,  7  Vermont,  411;  Hewes  v.  M*Kinney,  8  Missou.  8{i2.  Where 
pnmerty  is  parted  with  by  duress  of  imprisonment,  or  duress  jiermiaof,  the  transaction  is 
iraid,  aod  trover  lies  for  th^  property  without  a  previous  demand.  Foshay  v.  Ferguson,  5  Hill, 
154.  In  ease  of  an  intermingling  of  goods,  a  demand  must  be  made  whether  there  has  been  an 
aetaal  oooversion  or  not    Bond  v  Ward,  7  Mass.  128. 

If  property  wrongftilly  taken  is  put  into  the  hands  of  another  for  keeping,  such  bailee  is  lia- 
U«  to  the  owner  in  trover,  after  a  demand  and  refusal,  and  he  oannot  refer  the  owner  to  the 
fusjM  under  wiiom  be  claims,  in  order  to  justify  the  detention.  Doty  v.  Hawkins,  6  N.  Hamp. 
ZA7.    See  Houston  v.  Pyohe,  1  Meigs,  76. 

(S)  The  seisure  of  guods  fraudulently  purchased,  on  a  regular  process,  in  &vor  of  a  creditor 
«f  the  vendee,  is  not  a  tortious  act ;  and  a  demand  by  the  vendor  accompanied  by  a  statement  of 
liBtit]e,isneee8sary,  to  entitle  him  to  sustain  trover  against  the  officer.    Thompson  v.  Bo  we, 

10GDBII.71. 
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n.  iBOTEB.  them,  and  return  them  when  completed,  the  mere  omission  to  perform  the 
8.  The  in-  contract  is  no  conversion,  and  a  demand  and  refusal  must  be  made  in  or- 
jury.  dcr  to  support  trover.  Where  bills  of  exchange  were  delivered  by  a 
trader,  in  contemplation  of  bankruptcy,  to  a  creditor,  with  a  view  of  giv- 
ing him  preference,  and  the  amount  of  the  bills  was  received  by  the  cred- 
itor after  the  bankruptcy,  it  was  held,  that  a  demand  and  refusal  to  de- 
liver up  the  bills  before  they  became  due,  were  necessary  to  enable  the 
assignees  to  bring  an  action  of  trover  for  the  bills,  as  the  receipt  of  the 
money  by  the  creditor  was  not  of  itself  a  conversion  (A).  A  demand  and 
refusal  are  likewise  necessary  in  order  to  maintain  trover  against  an  ex- 
cise officer  for  the  detention  of  goods  after  the  payment  of  the  penalty  for 
which  the  goods  were  levied  (i),  (1)  or  against  a  carrier,  who,  having  • 
goods  in  his  possession,  omits  to  deliver  them  (ft)  (2). 

The  demand  and  refusal  do  not  necessarily  amount  to  a  conversion,  but 
are  only  prima  facie  evidence  of  it  (3)  ;  and  therefore  a  finding  by  spe- 
cial verdict  that  the  plaintiff  demanded  the  goods,  and  the  defendant  re- 
.  fused  them,  will  not  warrant  the  Court  in  considering  that  there  was  a 
conversion  (/)  ;  and  if  it  be  apparent  that  there  really  was  no  conversion, 
as  if  the  party  being  a  carrier  had  lost  the  goods  (m),  or  having  felled 
trees,  has  left  them  on  the  ground  (n),  the  demand  and  refusal  are  inop- 
erative. 
2.  Who  2ndly.  The  demand  should  be  made  by  the  person  cniitled  at  the  *time 
*^^nd^  ***■  to  receive  the  goods ;  and  it  seems  that  if  goods  are  bailed,  and  during  the 
r  *158 1  bailment,  they  are  sold  to,  or  otherwise  become  the  property  of,  another, 
the  demand  on  the  bailee,  to  create  a  conversion,  should  be  made  by  the 
new  owner,  and  the  action  brought  in  his  name,  if  after  a  proper  demand^ 
the  bailee  improperly  refuse  to  part  with  them  (o).  If  goods  arc  deposited 
by  one  person  with  the  authority  of  another,  and  received  by  the  bailee  to 
keep  on  the  joint  account  of  the  two,  a  demand  by  one  alone  is  not  suffi- 
cient without  the  authority  of  the  other,  so  as  to  maintain  trover  against 
the  bailee  for  refusing  to  deliver  the  goods.  But  if  it  appear  that  the 
bailee  in  such  a  case  had  no  notice  that  he  held  the  goods  on  the  joint  ac- 
count, or  had  not  accepted  them  on  any  such  trust,  the  party  depositing 
the  goods  may  alone  make  the  demand,  although  it  had  been  previously 
agreed  between  the  two  parties  that  the  bailee  should  receive  the  goods  on 
their  joint  account  (jo).  The  demand  may  be  made  by  an  agent  duly  au» 
thorized  (jq)  ;  but  such  demand  will  not  be  sufficient  if  the  defendant  bona 
fide  refused  to  deliver  the  goods  in  consequence  of  his  not  being' reasonably 
satisfied  that  the  person  who  applies  is  properly  empowered  to  receive 

(M  9B.  &  C.  764;  4  M.  &  R.  647,  S.  C.  (9)  2  B.  &.  P.  457.    Sometimes  the  agent 

(t)  6  B.  &  C.  464;  9  D.  &  B.  499,  S.  C.  has  a  power  of  attorney,  or  a  written  anthority, 

{k)  1  Taunt.  391.  to  demand  and  receiye  the  goods;  but  this  may 

(/)  10  Co.  66  b.  57  a ;  2  Saund.  47  e.  not  be  necessary,  espeoiaUy  if  the  demand  hs 

(m)  Ani€t  16o.  in  writing,  signed  by  the  owner,  and  reqniiv 

(n)  2  Mod.  244;  Bui.  N.  P.  44.  the  delivery  to  him  or  the  bearer.     It  is  uaaal 

(0)  4  Bing.  106.  to  haye  a  demand  signed  by  the  owner  or  hii 
(p)  18  East,  197.  attorney. 

(1)  See  Fryer  v.  M*Rea»  8  Porter,  187. 

(2)  Trover  will  lie  against  a  bailee  if  a  conversion  can  be  proved.  Loekwood  v.  Ball«  1 
Cowen,  822. 

But  it  will  not  lie  a^inst  a  mere  naked  bailee  of  goods  until  after  a  demand  and  refoaalk 
Brown  r.  Cook,  9  Johns.  861.  Trover  is  a  proper  action  by  a  sheriflf  against  his  receiptor  who 
refuses  to  deliver  the  goods  intrusted  to  him.  Sibley  v.  Story,  8  Vermont,  16;  Cargill  v.  Webbi 
10  N.  Hamp.  199.    See  Carr  o.  Farley,  3  Fairf.  328. 

(8)  Loekwood  v.  Bull,  1  Cowen,«822;  Irish  «.  Cloyef*  8  VenQont,  88,  110;  Thompson  «. 
Bose,  16  Conn.  71.  *^ 
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them  (r).  Where  the  plaiatiff  sold  goods  to  T.,  who  paid  for  them,  and  * 
was  to  take  them  away,  bat  defendant  becoming  possessed  of  the  place  in  8.  Hm  ia». 
which  tbey  were  deposited,  the  plaiutifif's  attorney,  accompanied  byT.jJ^'y* 
demanded  them  of  the  defendant,  telling  him  that  they  belonged  to  plain- 
tiff, and  that  he  had  sold  them  to  T.,  to  which  defendant  i*eplied,  that  he 
would  not  deliver  them  to  any  person  whatsoever,  and  afterwards  plaintiff 
repaid  the  price  of  the  goods  to  T.  and  brought  trover,  it  was  held  that 
this  demand  of  the  plaintiff's  attorney  was  sufficient  (5). 

3dly.  The  demand  should  of  course  be  in  general  made  upon  the  party  8.  Upon  ' 
who  at  the  time  has  the  possession  of  the  goods  by  himself,  or  his  servant  J^^J^ 
or  agent,  or  the  general  controlling  power  over  them  (1).    If  after  the  should  U 
party  has  received  goods,  though  legally,  he  sell  or  otherwise  part  with  made, 
them  tortiously,  no  demand  is  necessary,  for  his  subsequent  act  is  in  itself 
acoDversion  (2).    If  a  party,  in  some  way  apparently  concerned  in  the 
detention,  be  applied  to  for  the  restoration  of  the  goods,  and  by  his  answer 
indooe  the  owner  to  believe  that  he,  the  person  applied  to,  has  the  posses^ 
son  and  power  to  deliver  them  up,  and  refuse  to  do  so  ;  and  thereby  the 
owner  is  induced  to  sue  him ;  he  cannot,  it  seems,  defend  at  the  trial,  on 
the  ground  that  he  had  not,  when  applied  to,  the  control  and  disposition 
(^  the  goods  (^). 

*  It  is  not  necessary  that  the  demand  should  be  made  upon  the  defendant  [   1^9  3 
personally.     A  demand  in  writing  left  at  the  defendant's  house  is  suffir 
ctent  (11). 

4thly.  The  demand  in  trover  being  only  for  the  purpose  of  giving  the  ^^^^f^ 
defendant  on  opportunity  of  either  restoring  the  goods  in  specie,  or  of 
making  satisfaction  to  the  party  to  whom  they  belong  (x),  it  is  not  neces- 
tary  to  adhere  to  any  particular  form  or  manner  of  making  the  demand, 
provided  it  be  distinctly  notified  to  the  defendant  who  is  the  claimant,  and 
what  goods  are  demanded.  Where  the  plaintiff,  the  vendor  of  a  house, 
brought  trover  for  various  articles,  some  of  thern  being  goods,  and  the  re^ 
nainder  being  fixtures,  which  he  had  left  in  the  house  on  delivering  it  up 
to  the  defendant,  the  vendee,  and  demanded  them  all  BsftxtureSj  and  the 
refusal  was  ^^  of  the  fixtures  demanded^^^  this  demand  was  held  to  be  in* 
,  sufficient  to  enable  the  plaintiff  to  recover  the  articles  which  were  not,/£r- 
tm-es ;  it  having  been  decided  upon  other  grounds  that  the  fixtures  were 
not  recoverable  (if)  (3).    A  demand  of  payment  for  goods  of  which  there 

(r)  1  Eq>.  'Rep.  83;  see  also  id,  115;  2  B.         (u)  1  Esp.  Rep.  22.    So  as  to  a  notice  to 

k  P.  46t,  n.  a;  5  Moore,  259,  aod  1  Campb.  quit,  4T.  R.  464,  and  notioeof  the  dishonor  of 

189,  where  the  demand  appears  to  hA^t  been  a  biU  of  exohange,  Chitty  on  Bills,  7th  ed.  220. 
by  an  agent.  (x)  Per  Lord  Kenyon,  1  Esp.  88. 


(s)  5  M.  &  Sel.  105.  (y)  2  B.  &  C.  76;  8  D.  &  R.  266.  &  C. 

(t)  3  C.  &  P.  186. 

(1)  Koapp  9.  Winchester,  11  Vermont,  851. 

(2)  Grant «.  King,  14  Vermont,  867. 

(3)  Window  blinSi,  keje,  &c.  and  things  personal  in  their  nature,  but  fitted  and  prepared  to 
%t  vied  with  real  estate,  are  considered  as  part  of  the  real  estate,  though  not  strictly  speiking 

or  rather  as  so  oonneoted  with  the  realty  as  to  piss  with  it    6  Greenl.  223 ;  Furrier  v. 
Ooddard  «.  Bolster,  8  Oreenl.  154, 427.    And  manare  lyiog  abont  a  bani 


land,  will  pass  to  the  grantee,  upon  a  sale  of  the  land,  as  incident  to  the  land,  unless  there 
ke  *  jutrvation  of  it  in  the  deed.  Kittridge  v.  Woods,  8  Jfew  Hamp.  503.  Kor  is  an  outgoing 
in  agrienltare  entitled  to  the  manure  made  on  the  farm  during  his  tenancy,  eren  though 
in  heape  in  the  fitrm  yard  when  he  remoyes,  and  though  it  were  made  by  liis  own  cattle 
fnoi  hb  own  ibdder.  Lassell  v.  Reed,  6  Greenl.  222;  Middlebroolc  «.  Corfin,  15  Wend, 
U  Daniels  9.  Pond,  21  Pick,  867.  TroTer  will  lie  for  a  saw  mill  built  by  one  on  the  land  of 
Pith  his  ooosent.  RusseU  v,  Richards,  2  Fairf.  871.  See  Osgood  v.  Howard,  6  QreenL 
tfS;  lIObonM  «.  Brown,  3  Fairt  162, 
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If.  nTon.  has  been  no  regular  sale,  is  a  good  demand  to  support  an  action  of  trover 
8.  The  in-  for  them  (s)  (1)  ;  so  a  demand  of"  satisfaction^*  has  been  adjudged  to  be 
i'"'^'         suflScient  for  this  purpose  (a).     If  two  distinct  demands  be  made,  one 
verbally  and  the  other  in  writing,  at  the  same  time  ;  proof  of  the  verbal 
demand  aJone  will  be  sufiScient,  and  no  evidence  of  the  written  request 
need  be  given  (A).     A  demand  in  writing,  left  at  the  defendant's  house, 
may  be  suflScient  (c). 
6.  Dtmand      5thly.  The  demand,  when  necessary,  must  in  general  bo  made  before 
whmnade  j^}^q  action  is  brought  (2).     Where  a  declaration  was  entitled  generally  of 
the  term,  whereby  it  had  implied  relation  to  the  first  day  of  the  term,  and 
the  demand  was  made  subsequently  to  that  day,  but  before  the  issuing  of 
the  writ,  evidence  may  be  received  of  the  prior  issuing,  in  order  to  show 
that  the  demand  was  made  previously  to  the  suing  out  of  the  writ  (d). 
But  as  the  refusal  is  not  of  itseff  a  conversion,  but  is  merely  presumptive 
evidence  of  it,  it  ought  to  be  left  to  the  jury  whether  refusal  upon  a  de^ 
mand  made  after  the  action  is  brought,  is  evidence  of  a  prior  conver- 
sion (c).    If  there  be  evidence  that  the  defendant  received  or  had  posses- 
sion of  goods  before  the  comencement  of  the  action,  and  the  plaintiff  show 
that  they  then  were  his  property,  it  is  perhaps  not  an  unfair  presumption 
[  •IGO  ]  that  tho  refusal  to  •restore  the  goods,  though  after  the  action  brought,  was 
but  a  re-assertion  of  a  pre-existing  adverse  claim  to  them  ;  and  therefore, 
until  rebutted,  even  such  refusal  may  be  evidence  that  the  defendant  origi- 
nally took  or  held  the  goods  tortiously,  or  upon  a  claim  of  ownership,  in- 
consistent with  and  opposed  to  the  plaintiff 's  right. 
i.  Of  tlM       6thly.    The  refusal  to  deliver  goods  upon  demand  thereof  will  not 
necessarily  in  all  cases  constitute  conversion,  unless  the  party  refusing 
have  it  in  his  power  to  deliver  up  the  goods  detained,  and  the  refusal  be 
made  in  a  distinct  unqualified  manner.    Where  a  deed  was  demanded 
from  the  defendant,  who  said  he  would  not  deliver  it  up,  but  that  it  was 
then  in  the  hands  of  his  attorney,  who  had  a  lien  upon  it,  this  refusal  was 
held  to  be  not  sufficient  evidence  of  a  conversion  ;  and  Lord  EUenborough 
said,  that  the  defendant  would  have  been  guilty  of  a  conversion  if  it  had 
been  in  his  power,  but  the  intention  was  not  enough  (/)(3).    So  likewise 
a  refusal  upon  demand  is  no  evidence  of  conversion,  if  the  party  bona 
fide  and  reasonably  refuse  on  the  ground  of  his  not  being  satisfied  that 
the  party  making  the  demand  is  not  the  real  owner  of  the  goods  Cs^^C^}  \ 

0 

(«)  lEsp.  81.  plaintifif's  eleotion,  be  regarded  as   tbeoom- 

(a)  Roch9by'$  eate^  Clayt.  122,  mentioned  menoeinent  of  ibeanit.  8^7  T.  R.  4;  4  Easi^ 

in  1  Esp.  81.  76;  11  East,  118.    In  0.  P.  see  1  B.  &  P.  848; 

(6)  1  Gampb.  489.  2  B.  &  P.  285. 

(c)  1  Esp.  22.  {e)  Pir  Lord  Mansfield,  8  Burr.  1248;  6 

id)  8  Burr.  1242.    In  E.  B.  by  bm,  a  de-  B.  &  Aid.  847;  1  D.  &  R.  488,  S.  G. 

mand  after  writ  issued,  and  before  declaration,  (/)  1  Campb.  489. 

Urould  be  sufficient.    In  that  Court  the  exhi-  {g)  8  Campb.  216;  2  Bolstr.  812;  2  B.  & 

biting  of  the  bill  or  declaration  may,  at  the  P.  ^4. 

(1)  La  Place  «.  Aupoix,  1  Johns.  Gas.  406. 

(2)  Storm  v.  Livingston,  6  Johns.  44;  imd  if  the  deftndant  on  the  demand  deliTers  up  thft 
property  held  by  him  lawftilly,  no  damages  can  be  reoovered  in  an  action  of  troTer.  Chandler 
V.  Partin,  2  Bep.  Con.  Ct.  72;  Quay  v.  M'Ninch,  ib.  78. 

(8)  A  demand  and  refusal  are  no  eyidence  of  oonTersion,  unless  the  thing  demanded  were  at 
the  time  of  l^e  refusal,  in  possession  of  the  deftndant.  Knapp  v.  WinclMStw ,  1 1  Vermont, 
861;  Traylor  v.  Horrall,  4  Blaokf.  817;  Yale  v.  Saunders,  16  Vermont*  248;  Morris  v.  Tbomp- 
ion,  1  Richardson,  66. 

(4)  Sargent  v.  Qile,  8  N.  Hamp.  826;  Leighton  v.  Shapley,  8  N.  Hamp.  869;  Robinson  «. 
Burldgh,  6  N.  Hamp,  226;  Fletcher  v.  Fletcher,  7  N.  Hamp.  462;  I>owd  v.  Wadsworth*  2  JDey, 
180.  One  need  not  exhibit  his  title  to  the  property  in  making  his  demaad  fbr  it.  Rs^lilib  «« 
Vance,  2  Rep.  Gonst  Ct  289. 
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Of  properly  authorized  by  the  real  owner  to  receive  them  (A)(1)  ;  nor  is  tt* 
it  saficieot  evidence  of  a  conversion  by  a  servant  of  the  owner  of  the  ?•  '^^  ^ 
goods  demanded,  that  he  refused  to  give  them  up  until  he  could  consult  ^^'  . 
his  ftiaster,  and  obtain  his  directions  to  deliver  them  (t).  But  where  the 
vendor  of  goods  shipped  the  same  on  board  a  ship  by  the  order  of  the 
vendee,  and  the  captain  by  his  bill  of  lading  undertook  to  deliver  them 
to  the  consignee ;  and  the  vendee  having  become  bankrupt,  the  vendor 
demanded  the  goods  of  the  captain ;  the  refusal  by  the  latter,  who  alleged 
that  he  had  signed  a  bill  of  lading  to  deliver  the  goods  to  another,  was 
held  to  be  sufficient  evidence  of  a  conversion  (A;).  And  where  tobac- 
co was  pledged  by  an  agent  who  had  purchased  in  his  own  name  for  his 
principal,  the  refusal  of  the  pawnee  to  deliver  the  tobacco  to  the  princi« 
pal  upon  demand  made  by  him,  was  deemed  a  conversion  (/). 

If  the  demand  be  not  made  upon  the  defendant  himself,  but  merely  left 
at  his  house  during  his  absence,  it  appears  that  a  reasonable  time 
and  opportunity  to  restore  the  goods  should  be  suffered  to  elapse,  before 
the  defendant's  non-compliance  with  the  demand  can  bo  treated  as  a  re- 
fusal, amounting  to  a  conversion  (m)(2).  The  non-compliance  with  the 
demand  after  a  reasonable  opportunity  to  obey  it  has  been  afforded,  is  tan* 
tamonnt  to  a  refusal,  and  is  presumptive  evidence  of  a  conversion,  and 
throws  upon  the  defendant  the  burthen  of  rebutting  the  presumption,  and 
explaining  that  the  omission  to  deliver  up  the  *goods  is  not  in  law  a  con^-  [  *161  j 
version :  as  that  being  a  carrier  the  defendant  lost  the  goods,  &c.  (3). 

When  it  is  doubtful  whether  the  evidence  will  establish  a  conversion  so 
is  to  support  a  count  in  trover,  a  count  in  case  for  negligence,  &c.  should 
be  added,  if  there  be  any  proof  to  support  it.  If  there  have  been  a  con- 
version, trover  lies,  although  the  goods  converted  be  afterwards  restored 
to  the  owner,  for  the  restoration  only  goes  in  mitigation  of  damages(n)(4). 

We  have  seen,  that  for  a  wrongful  taking  of  goods,  trover  is  in  general  ?^^ 
a  concurrent  remedy  with  trespass  (o)  ;  but  the  converse  does  not  hold,  b^i^  tio- 
for  trover  may  often  be  brought  where  trespass  cannot ;  as  where  goods  ynr  or 
are  lent  or  delivered  to  another  to  keep  and  he  refuse  to  deliver  them  on 
demand,  trespass  does  not  lie,  but  the  proper  remedy  is  trover  (p).  So, 
where  the  tcJcing  is  lawful  or  excusable,  trespass  cannot  in  general  be 
supported,  but  the  action  must  be  trover ;  as  where  a  sheriff,  after  a  secret 
act  of  bankruptcy,  seizes  and  sells  goods  under  an  execution  against  the 
faukrupt  (^). 

(A)  1  Etpw  88;  5  Moore.  269.  Gampb.  896. 

(0  5  B.  &  Aid.  247.  (o)  AnU,  163;  Cro.  Elis.  824;  8  WiU.  88; 

(Ic)  6  &  &  C.  86;  8  D.  &  ft.  81.  8.  C.  2  Saand.  47  o.    Glenn  v.  OarrlBOii,  2  Harr.  1. 

(0  5  ISait,  588.  (p)  Sir  Tho.  Ra7m.472;  2  Saand.  47  p. 

(«)  See  8  B.  &  C.  628.  (o)  1  Barr.  20;  1 T.  B.  476;  2  Saand.  47 p.; 

(«)  1  BoL  Ab.  5  L.  pi.  1;  6  Hod.  212;  Bui.  8  Oampb.  896;  4  M.  ft  SeL  260;  1  H.  &  P. 

V.  P.46;Bao.Ab.TroTer,D.  Aooord^A.;  8     666;  4  Bing.  697. 

-, ji     ■  -      -       - ■ ■ ■■ ■ — — — — ^^^^-^^-^A. 

(1)  Beot  V.  Chflee,  6  Stew,  and  PoeU  888;  Watt  v.  Porter.  2  Maeon.  77. 

(2)  White  V.  Dewaiy ,  2  N.  Hamp.  646. 
(8)  See  TiMMBpeon  v,  Bowe,  16  Conn.  71.    A  oow  going  *at  large  in  the  highway,  without  a 

fceqper,  jeiaed  a  droTO  of  oattle,  withoat  the  knowledge  of  the  driyer,  and  was  driven  to  a  dis- 
tant pUoe,  and  there  ptfMtoied  with  the  other  oattle;  the  owner  of  the  oow  oallod  on  the  driyer^ 
aftff  hit  retani.  made  eoqairiee.  and  deoMnded  the  oow.  On  the  retorn  of  t]^e  drove,  a  fbw 
aoiithi  afterwaids,  the  driver  delivered  the  oow  to  the  owner,  who  reoeired  her.  In  an  aotion  of 
trover  afalnst  the  driver,  it  was  held  tiiat  this  omission  to  deliver  the  oow  on  demand^  was  not 
evidenoe  of  a  eonversion.    Wellington  v.  Wentworth,  8  Metoalf,  648. 

<4)  Vide  Mnrnv  «.  BarUng,  10  Johns.  172;  Bristol «.  Burt,  7  Johns.  164;  SbotweU  v.  Wend- 
eier.  1  Johns.  66;  Greenfield  Bank  v.  Leavitt,  17  Piok.  1 ;  (Hbbs  9.  Chase*  10  Mass.  126, 128  ( 
Vtalsofc  «.  Whedwfigkt.  6  Mass.  104. 
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The  declaration  in  this  action  should  state  that  the  plaintiff  was  pos* 
sessed  of  the  goods  (avoiding  repetition  and  unnecessary  description)  as  of 
tkKD»  &e.  ^^  ^^^  property^  and  that  they  came  to  the  defendant's  possession  hj find- 
ing ;  but  the  omission  of  the  former  words  is  not  material  after  verdict(r) : 
and  the  finding  is  not  traversable  (5).  As  the  conversion  is  the  gist  of 
the  action,  it  must  necessarily  be  stated  in  the  declaration.  It  is  simply 
averred  that  the  defendant  "  converted  the  goods*  to  his  own  use."  The 
Usual  plea  was  the  general  issue,  not  guilty  of  the  premises  (/)  ;  under 
iphich  any  defense  upon  the  merits,  except  the  statute  of  Limitations, 
might  formerly  be  giten  in  evidence.  But  the  pleading  rules,  H.  T.  4  W. 
4,t  now  require  a  special  plea  in  almost  every  case  (w).  The  points  re* 
lating  to  the  pleadings  in  this  action  will  be  more  fully  stated  hereafter* 
The  jury  may,  in  trover  against  the  sheriff  for  a  wrongful  sale,  allow  him 
expenses  of  sale  if  reasonable  {z).  The  judgment  is  for  danu!gesQy^(V). 
and  full  costs  J  to  which  the  plain  ti&*is  entitled,  though  he  recover  less  than 
forty  shillings  damages  (z),  unless  the  judge  certify  under  the  statute  43 
Eliz.  ch.  6.  (1). 


[  ♦162  ] 


•m.  REPLEVIN  (a)* 

•By  replevin  the  owner  of  goods  unjustly  taken  and  detained  from  him, 
may  regain  possession  thereof  through  the  medium  of  and  upon  applicatioit 
to  the  sheriff,  upon  giving  him  Becurity  to  prosecute  an  action  against  the 

(r)  Moore,  691;  Hardr.  Ill;  Latoh.  214;  Gale,  21,  S.  C;  6  T^.  288. 
2  Saund.  47  m.    Mttr  on  jadgment  by  de-         (y)  The  damages  to  be  recovered  are  to  h^ 

fkolt.  Swallow  V.  Aynoliff,  B.  R.  Mich.  Term,  eqnal  to  the  Talue  of   the  article  converted 

2  Geo.  2,  MS.;  Selw.  N.  P.  TroTer,!!!  ir.  (IL)  at  the  time  of  the  conversion,  3  Campb.  477; 

(i)  AnUt  146;  1  New  B.  140.  or  it  seems  the  jury  may  give  as  dainagea  the 

(0  Bnl.  N.  P.  48.  Talue  at  any  sabseqnent  time,  1  C.  &  P.  626. 

(tt)  Seepoffi,  Chapter  on  Pleas.  {z)  2  Keb.  81;  1  BaXk,  208. 

(x)  Clark  «.  Nicholson,  6  Gar.  ft  P.  712;  1         (a)  From  r«  ^ndpUgiare,  Co.  Lit  146, 146. 

• 

(1)  The  measure  of  damages  in  trover  is  the  value  of  the  property  at  the  time  of  the  ooo* 
▼ersion  with  interest.  Pierce  v.  Benjamin,  li  Pick.  866;  Parks  v.  Boston,  15  Pick.  198,  206« 
207;  Stone  v.  Codman,  26  Pick.  267,  800;  Greenfield  Bank  v.  Leavitt,  17  Pick.  1 ;  Weld  t?.  Oli* 
ver,21  Pick,  660;  Johnson  v,  Sumner,  1  Metcalf,  172;  Barnes  v.  Bartlett,  16  Pick.  71,  78; 
Sargent  v.  Franklin  Ins.  Co.,  8  Pick.  90, 100;  Watt  o.  Potter,  2  Mason,  77;  Lillord  v.  Wfaitit- 
ker,  8  Bibb,  92;  Matthews  v.  Menedonr,  2  M'Leao,  146;  Bnm^  v.  Pledger,  8  Richardson,  191; 
Kingsbury  «.  Smith,  18  N.  Hamp.  109.  But  see  Buibrd  v.  Tannen,  1  Bav,  278;  Kid  v.  Mitch. 
ell,  1  Nott  and  M'C.  884;  Jamison  v.  Hendricks,  2  Black£  94;  Banks  «.  Hatton,  1  Nott  and  in. 
221. 

The  measure  of  damages  in  trover  for  a  note  is  the  amount  due  on  its  ftoe  unless  it  is  proTed 
to  be  of  less  value;  Ingalls  v.  Lord,  1  Cowen,  240,  and  interest  from  its  maturity  to  the  time  of 
conversion,  and  interest  on  the  aggregate  firom  that  time  to  the  time  of  the  verdict.  St  John  «. 
0*Connell,  7  Porter,  466.  See  Romig  v.  Romig,  2  Bawle,  241.  A  return  of  the  property  wOl 
not  bar  an  action  of  trover,  and  operates  only  in  mitigation  of  damages.  Greenfield  Bank  «. 
Leavitt,  17  Pick.  1;  Tale  v.  Saunders,  16  Vermont,  248. 

If  the  takmg  of  property  be  wrongful  and  an  action  of  trover  be  commenced,  the  plaintiff  ean- 
not  be  compelled  to  receive  back  the  property  in  mitigation  of  damages.  Green  e.  Sperry,  16 
Vermont  890.  So  if  the  property  be  essentially  injured.  Hart  v.  Skinner,  16  Vermont,  188. 
But  if  the  plaintiff  does  receive  the  property  back  even  after  suit  brought,  this  will  go  in  mitig^. 
lion  of  damages;  he  recovers  the  excess  in  the  value  of  the  goods  at  the  time  of  conversion  aboT« 
the  value  at  the  time  of  the  delivery.    Bank  v.  Rank,  6  Barr.  211. 

(2)  Judgment  for  the  plaintiff  in  trover  transliNrs  the  title  to  the  property  oonTerted  to  the  de* 
ftndant .  Foreman  «.  Neilson,  2  Richardson,  £q.  287. 
t  See  Amcrloan  Editor's  Prefboe. 
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person  who  seized  (1}.  It  is  principally  used  in  cases  of  distress,  but  it  ni. 
seems  that  it  may  be  brought  in  any  case  where  the  owner  has  goods  taken  ^^'^^^* 
from  him  by  another  (6)  (2).  Replevin  was  formerly  commenced  by  writ 
issoiog  out  of  the  Court  of  Chancery,  directed  to  the  sheriff.  In  modern 
practice,  bowcver,  the  coarse  adopted  is  to  make  a  plaint  to  the  sheriff 
upon  the  Statute  of  Marlbridge,  to  have  the  goods  replevied,  that  is,  re- 
delivered, upon  giving  security  to  prosecute  an  action  against  the  distrainer^ 
for  the  parpose  of  trying  the  legality  of  the  distress  ;  and  if  the  right  be 
determiDed  in  favor  of  the  distrainer,  to  return  the  goods  ;  and  in  case  of 
diiitressfor  rent,  also  giving  bond  with  two  sureties  to  the  same  effect  (c\ 
In  the  first  instance  the  plaint  is  levied  in  the  sheriff's  County  Court,  m 
porsnaooe  of  the  condition  of  the  replevin  bond,  but  the  action  is  usually 
remoTed  into  and  prosecuted  in  one  of  the  superior  Courts. 

The  action  of  replevin,  it  is  said,  is  o(  two  sorts,  namely,  in  the  detinet^ 
or  delmuU ;  the  former,  where  goods  are  still  detained  by  the  person  who 
took  them,  to  recover  the  value  thereof  and  damages ;  and  the  latter,  as 
the  word  imports,  when  the  goods  have  been  delivered  to  the  party  (d)  (3)^ 
Bot  the  former  is  now  obsolete,  and  according  to  a  late  case,  there  does 

{h)  SMfwtf,  164.  {d)  1  Saund.  847  b,  n,  2;  Bui.  N.  P.  62; 

(c)  SBk.  Com,  147,  148.    See  generally,     Com.  Dig.  Pleader,  8  K.  10. 
WiUduoD  on  RepleTin. 


(1)  The  action  of  repleTin  is  gronndcd  on  a  tortious  taking,  and  it  sounds  in  damages  like 
•dion  of  trespass,  to  irhioh  it  is  extremely  analogous,  if  the  sheriff  has  already  made  a  return, 
nd  the  plaintiff  goes  only  for  damages  for  the  caption.  Hopkins  «.  Hopkins,  10  Johns.  878. 
Ihiponeision  of  personal  chattels  by  the  plaintiff,  and  an  aoSual  wrongful  takiogby  the  defend^ 
ttt, ara  sufficient  to  support  replevin;  which  lies  where  trespass  dt  6oms  at/K>r/a/tt  will  liei 
ibsn  V.  Arnold,  12  Wend.  89.  By  the  2  R.  S.  522,  s  1 ,  of  N.  York,  it  is  also  an  appropri^ite 
nniedj  in  any  ease  of  a  wrongful  detention  of  personal  property.  lb.  So  in  Maine,  replevin 
litt  wfacreTer  trespass  or  trover  would  for  the  unlawful  conversion  of  goods.  Seaver  o.  Dingley, 
4  GfcaiL  806;  Sawtell  v.  Bobbins,  28  Maine,  196;  Galvin  v.  Bacon,  2  Fairf.  28.  So  in  Massac 
cbnetta,  Bsdger  v,  Phinney,  15  Mass.  859;  Baker  v.  Fales,  16  lb.  147;  Marston  v.  Baldwin,  17 
3^  €06.  In  Connecticut,  replevin  will  lie  only  in  cases  of  attachment  and  distress.  WatSon  «. 
tiiMo,  dCbnn.  140;  10  ib.  75. 

la  PeQDsylvania,  replevin  lies  wherever  a  man  claims  goods  in  the  possession  of  another. 
Vcanrv.  Lawrence,  1  DaU.  156.  See  Mead  v.  Eilday,  2  Watts,  110.  So  in  Maryland,  Cul- 
lia  r  Beavans,  6  Harr.  &  Johns.  469. 

h  New  Jersey,  replevin  lies  where  goods  are  so  taken  as  to  entitle  the  owner  or  possessor  to 
is adiOB  of  trespass.    Braen  v.  Ogden,  6  Halst  870. 

h  Minoari,  replerin  is  an  action  strictly  in  tort  and  can  be  sustained  only  where  trespass  can 
fcr  &  wilfttl  and  tortious  taking.  Rector  v.  Chevalier,  1  Missou.  845;  Crocker  v,  Mann,  8 
iit  IT2.  But  see  Skinner  v.  Stense,  4  Missouri,  98.  So  inlllinoiB,  Wright  v.  Armstrong,  Breese. 
1961 

AoBwifing  to  the  statute  of  Indiana,  replevin  lies  wherever  any  person  tortiously  takes  and  un* 
kvMlj  detUBS,  or  unlawfully  acquires  and  unlawfully  detains,  the  goods  of  another,  provided 
fteplifatiff  is  not  tlie  execution  defendant  Chinn  v,  Russell,  2  BlMkf.  174;  Daggett  v.  Rob» 
iiM,2BtaAf.  415;  Walpole  v.  Smith,  4  Blackf.  804. 

Ib  Ohio,  uider  the  statute  of  that  state,  it  is  the  wrongful  detention  that  gives  the  right  of 
•etioB  without  reg^  to  the  original  taking.    Began  o.  Stoutenburgh,  7  Ohio,  183. 

h  VouMitit,  Uie  action  of  replevin  cannot  be  sustained,  except  under  the  statute,  and  not 
ttasaitto  try  the  right  to  property.  Miller  v.  Werner,  Brayt.  168;  Taggart  v.  Hart,  Brayt 
2M;  BiiUy  v.  Smith,  Brayt.  88. 

Is  Sooth  C^Una,  to  entitle  a  person  to  remedy  by  a  writ  of  replevin,  he  must  prove  a  clear 
ttd  iseqaiveeal  poesession  and  an  actual  taking.    Byrd  v.  0*Hanlin,  1  Rep.  Con.  Ct.  401. 

h  Keotneky,  replevin  will  not  lie  ibr  taking  property  held  adversely  to  the  plaintiff.  Dillon 
%  Wright,  7  J.  J.  Marsh,  10. 

Is  Alahama,  see  Smith  «.  Crocket,  ^nor,  277. 

h  Mnsasippi  replevin  Ues  only  in  case  of  distress  ibr  rent.  Wheelook  v.  Coszens,  6  Howard, 
iK«.)279. 

(2)  Ik  Delswsre,  replevin  is  not  confined  to  distress  for  rent  arrear,  but  may  be  used  where* 
«tt  «M  daams  uroperty  In  the  possession  of  another.    Clark  «.  Adidr,  8  Harrington,  118. 

(<)  8es  Pisrw  «.Taa  Pyfcs,  6  HiU,  618. 
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not  appear  in  any  of  the  books  any  proceeding  in  replevin  which  has  not 
comuieDced  by  writ,  requiring  the  sheriff  to  cause  the  goods  of  the  plaintiff 
to  be  replieved  to  him,  or  by  the  plaint  in  the  sheriff's  Court,  the  imme* 
diate  process  upon  which,  is  a  precept  to  replevy  the  goods  of  the  party 
levying  the  plaint :  both  which  modes  of  proceeding  are  in  rem,  t.  e.  to 
have  the  goods  again  (e)  (1).  And  therefore  replevin  is  not  an  action  with- 
in the  statute  (/),  which  protects  constables,  &c.  acting  uoder  a  magistrate's 
warrant,  from  any  action,  until  demand  made  or  left  at  their  usual  place 
of  abode,  &c.,  by  the  party  intending  to  bring  such  action  (g*).  In  the  pre^ 
sent  action  in  the  delinuitj  the  plaintiff  can  only  recover  damages  for  the 
taking  of  the  goods,  and  for  the  detention  till  the  time  of  the  replevy,  and 
not  the  value  of  the  goods  themselves  (A).  We  will  consider  this  'action 
with  reference,  Ist,  to  the  thing  taken  ;  2dly,  the  properly  therein  ;  and 
8dly,  the  nature  of  the  injury. 

Replevin  can  only  be  supportecT  for  taking  personal  chattels,  and  notfor 
taking  things  attached  to  the  freehold  (2),  and  which  are  in  law  considered 
fixtures  (t),  and  cannot  bo  delivered  to  the  distrainer  upon  a  writ  of  relomo 
habendo.  Hence  it  does  not  lie  for  trees  or  timber  growing  (3)^  but  it  lies 
for  removal  of  tenant's  fixtures  (j)  ;  and  the  general  rule  appears  to  be, 
that  replevin  lies  for  any  thing  that  may  by  law  be  distrained  (Ar(.  Wheth^ 
er  it  lies  for  a  personal  property  which  cannot  be  distrained,  (as  title-deeds, 
money  not  in  a  bag,  or  a  bill  of  exchange,  &c.,)  seems  to  depend  upon  the. 
question  whether  the  remedy  by  replevin  extends  to  all  unlawful  takings 

•(0  (4). 

To  support  replevin,  the  plaintiff  must,  at  the  time  of  the  caption,  have 

had  either  the  general  property  in  the  goods  taken,  or  a  special  propertj 

therein  (m)  (5) .     Several  persons  having  separate  and  distinct  interests  in 


(0  Per  Lord  EUenborough,  G^  Xi  6  Eastt 
286. 

(/)  24  Geo.  2,  c.  44. 

{g)  6  East,  288. 

(A)  1  Saand.  847  b»  note  2;  Lutw.  llGOi 
1161. 

(«)  4  T.  B.  684;  2  Sanndi  S4. 

(>)  Cowp.  414. 

(i^)  Baa  Ab.  Beplevin  and  Avowryi  F.; 


Com»  Dig.  BepleTiu»  A. 

(/)  See  po$ty  164. 

(m)  Co.  Lit  146  b.  What  is  Oonsidered  a 
general  or  speoial  ownership  or  interest  to  en* 
able  a  party  to  maintain  irovtr^  anU^  170.  Th« 
same  rules  hold  in  roplevin  in  this  respeot. 
Qtt«r«,  whether  m^rt  poiutnon  is  enough  to 
support  replevin » 10  Mod.  26. 


(1)  In  Pennsylvania,  replevin  is  not  altogether  a  proceeding  in  remt  bnt  against  the  defend* 
ant  in  the  writ  personally,  with  a  summons  to  appean    Bower  v.  Tallman,  6  Watts  k  Serg.  666. 

(2)  Vausseo.  Russell,  2  M'Cord,  829}  De  Mottv.  Hagerman,  8  Cowen,  220  j  Crttson  «. 
Stout,  17  Johns.  116* 

(8)  But  if  they  be  cut  down  by  a  stranger,  who  converts  them  into  posts  and  rails,  the  action 
may  be  maintained.  Soydor  v.  Vauz,  2  Rawle,  428;  Cresson  «.  Stout,  17  Johns.  116«  See 
Powell  V.  Smith,  2  Watts,  126;  Johnson  v.  Hunt,  11  Wendell,  187.  So  where  timber  trees  mn 
out  for  sale,  by  the  tenant  for  life  only  in  the  land,  they  become  the  personal  property  of  the 
remainder-man,  and  he  may  maintain  replevin  for  theuL    Richardson  v.  York,  2  Shepley,  216. 

(4)  Replevin  lies  in  the  name  of  a  parish  &r  the  recovery  of  Parish  Records.  Sawyer  «• 
Baldwin,  11  Pick.  492;  Sudbury  v.  Steams,  21  Pick.  148. 

(6)  See  Wilson  v.  Royston,  2  Pike,  816;  Walpole  v.  Smith,  4  Blaokf.  804;  Broadwater  «. 
Doane,  10  Missouri,  277.  But  a  deposit  by  a  person  who  has  himself  no  property  in  the  goods* 
does  not  give  the  depositary  any  right  to  replevy  them;  and  it  seems  very  questionable,  whetlier 
on  a  mere  naked  bailment  for  safe-Jceeping  the  bailee  can  maintain  replevin.  Uarrison  v. 
M*Intosh,  1  Johns.  880.  A  mere  servant,  who  has  ohuge  of  goods  as  sach  only,  cannot  main- 
tain replevin,  but  if  they  are  delivered  to  him  by  the  master  as  bailee,  he  may.  Harris  o.  Smith* 
8  Serg.  &  Rawle,  20.  A  receiptor  to  an  officer,  or  any  other  bailee  fbr  safe  keeping  merely,  has 
not  sufficient  interest  to  sustain  replevin.  -Warren  v,  Leh&nd,  9  Mass.  266;  Perley  v.  Poster, ib« 


112;  Waterman  v.  Robinson,  6  ib.  808.  And  one  joint  owner  of  a  chattel  cannot  maintain  re- 
plevin against  another.  M'Eldeny  v.  Flannegan,  1  Harr.  &  GilL  808;  Prentice  ▼.  Ladd,  12 
Conn.  881;  Bamei  v.  Bartlett,  16  Pick.  71;  WlUs  v.  Koyet,  22  WendeU*  121.    An  oifioer  nuy 
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ihe  property  distrained,  as  if  the  goods  of  A.  together  with  other  goods  of  B.  "»• 
be  distrained,  cannot  join  in  this  action  (n);  but  joint  tenants  and  tenants  in  **'"^^"' 
common  may  and  should  join  (o)  (1).  If  the  goods  of  a  feme  sole  be  taken, 
and  afterwards  she  marry,  the  husband  alone  may  have  a  replevin  (ji)  (2), 
and  if  the  goods  be  taken  after  marriage,  and  the  husband  and  wife  join  in 
replevin,  and  after  verdict  a  motion  is  made  in  arrest  of  judgment  on  the 
ground  of  thoir  joining,  it  will  be  presumed,  if  nothing  appear  upon  the 
record  to  the  contrary,  that  the  husband  and  wife  were  jointly  possessed  of 
the  goods  before  marriage,  and  that  the  goods  wore  taken  before  mar- 
riage, in  which  case  they  might  join  (jq).  In  replevin  an  avowry  for  rent 
admits  the  property  of  the  goods  to  be  in  the  plaintiff  ;  but  if  the  plain- 
tiff's plea  shows  property  in  a  third  person,  the  action  cannot  bo  supported. 
Therefore,  if  to  an  avowry  for  rent  in  replevin,  the  plaintiff  pleads  that 
ihe  was  a  married  woman  when  the  rent  accrued  due,  she  cannot  maintain 
replevin;  because  it  must  be  intended  that  the  husband  continued  alive  un- 
til the  time  of  the  distress  taken,  and  that  therefore  the  goods  could  not  be 
the  plaintiff's  but  her  husband's,  and  so  she  has  no  ground  of  action  (r). 
The  husband  and  wife  may  join  in  replevin  of  goods  which  the  wife  has  as 
executrix  (s),  but  in  this,  as  in  all  other  instances  where  the  wife  is  joined, 
the  declaration  must  show  *the  wife's  interest  in  the  property  or  the  reason  [  ♦164  ] 
for  joiDing  her  in  the  action  (t).  Executors  may  have  a  replevin  of  goods 
taken  in  the  lifetime  of  the  testator  {u)  (8).  If  the  plaintiff  has  not  the  im- 
mediate right  of  possession  (4),  replevin  cannot  be  supported,  but  the  par- 
ty must  proceed  by  an  action  on  the  case  (jc).  The  defendant  cannot,  uik- 
der  the  general  issue,  non  cepUj  dispute  the  plaintiff's  property  (6)  (6), 
which  must  be  denied  by  a  special  plea  (y).    • 

(«)  Co.  Lit  145  b.  (t)  Bro.  Bar.  &  Feme,  pi.  S6. 

(0)  Bui.  N.P.  68.  (0  2  New.  Rep.  405;  atiU.IS,  74. 

ip)  F.  N.  B.  69*.  (fi)  Bit).  Rep.  69;  Sid.  82. 

(f)  Boarn  anB  Ux.  «.  Kaitiure,  Ca.  temp.         (x)  7  T.  R.  9. 
Hardw.  119 ;  anU^  74.  (y)  BuL  N.  P.  64  a. 

(r)  7  Taont  72. 


aiiDtaln  replerin  against  a  receiptor,  who  refaeee  to  deliver  goods  entrusted  to  him  by  the  officer. 
Dmil  V.  0de!U  8  Hill,  216.    The  receiptor  cannot  set  np  title  in  himself,  ib. 

R^lerin  lies  by  the  mortgagee  of  a  chattel  against  one  tortioosly  taking  it  from  the  possession 
of  tiie  mortgagor,  de&nlt  in  payment  haying  l^n  made  by  the  mortgagor.  Fuller  v.  Acker,  1 
HOI,  478.  See  M'Isaacs  v.  flobbs,  8  Dana,  268.  But  where  it  is  agreed,  that  the  mortgagor 
ihall  retam  possession  for  a  stipnlated  time,  the  mortgagee  cannot  maintain  replcYin  therefor 
VDtilsuch  time  has  expired.    Ingr^ham  v,  Martin,  8  Shepley,  878. 

0)  Vide  Hart  «.  Fitzgerald,  2  Mass.  609,  that  replcTin  will  not  lie  for  part  of  a  chattel, 
Ottdoer  v.  Dutch,  9  Mass.  427;   D'Wolf  v.  Harris,  4  Mason,  616;  M' Arthur  v.  Lane,  8 
Shepley,  246. 
(2)  Per  Curiam,  Baker  v.  Fates,  16  Mass.  149. 
.A    (S)  Reist  9.  Heilbrenner,  1 1  Serg.  &  Rawle,  181.    See  TaWande v.  Grippe,  2 M*Cord,  164. 
m|  ^  Wheeler  v.  Train,  8  Pick.  266;  Collins  v.  Etsus,  16  Pick.  68.    The  plaintifif  must  have 
^  Isd  aright  to  the  possession  of  the  property  at  the  time  of  the  taking  or  detention.    Gates  v. 
Gates,  15  Mass.  810;  Collins  v.  Eyans,  16  Pick.  68;  Chhin  v.  Russell,  2  Blackf.  174;  Walpole 
t>  Smith,  4  Blaekt  804;  Ingram  «.  Martin,  8  Shepley,  878.    But  see  Pratt  v.  Parkman,  24 
Rek.42. 

Bat  possesskm  itself  is  not  necessary.    Baker  v.  Fales,  16  Mass.  147;  Pratt  v,  Parkman,  24 
Pick.  42,    The  party  to  whom  property  Ui  to  be  deltyered  by  the  terms  of  a  bill  of  lading  has  the 
ligtl  title  and  may  maintain  replevin  therefor.    Powell  v  Bradlee,  9  Gill  &  Johns.  220. 
A  person  haying  only  an  equitable  title  to  a  note  cannot  sustain  replevin  for  it  against  the 
^  l^U  owner.    Clapp  v.  Shepard,  2  Metcalf,  127. 

A    ttt  ^^  general  issue  of  tion  cepit,  in  the  case  of  a  wrongful  taking,  puts  in  issue  not  only 

C^  Staking,  bat  the  place  where  taken,  if'materinl,  2  R.  S.  628,  s.  29;  and  incase  of  a  wrongful 

Itetion  the  general  issue,  to  wit — ^That  the  defendant  does  not  detain  the  goods,  &c  put  in 

iMe  not  only  the  detention  of  ^e  goods,  but  the  property  of  the  plaintiff.    The  distinction  here 

Mde  bctwwn  tli*  eftot  nd  opentm  of  the  general  iwae,  in  the  oases  of  non  cepit  and  mm 
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III.  With  respect  to  the  nature  of  the  injury^  it  has  been  said  that  replevin 

upLKvzv.  jj^g  ^jjjy  jjj  Qjj^  instance  of  an  unlawful  taking,  namely  that  of  wrongful 
8.  The  ui' distress  (1)  of  cattle  damage  feasant,  or  for  chattels  for  rent  in  arrear  (2); 
^^^'  but,  as  before  observed,  it  appears  that  this  action  is  not  thus  limited,  and 
that  if  goods  be  takea  illegally,  though  not  as  a  distress,  replevin  may  be 
supported  (a)  (1)  ;  and  it  is  often  judicious  to  adopt  it  or  an  action  ofdet* 
inue,  in  order  to  obtain  possession  of  the  goods  themselves  (fr).  Replevin 
is  however  now  seldom  brought  but  for  distresses  for  rent,  damo^e  feasant, 
poor  rates^  &c.  (c).  It  may  be  brought  to  try  the  legality  of  a  distress 
for  rent,  provided  there  were  no  sum  whatever  in  arrear  (d)  ;  but  if  any 
sum,  however  small,  were  due,  and  the  distress  were  for  a  greater  sum,  or 
excessive,  in  regard  to  the  quantity  of  goods  taken,  or  otherwise  irregular, 
the  remedy  must  be  by  action  on  the  case  {e).  Replevin  lies  also  for  an 
illegal  distress  taken  damage  feasant;  and  when  the  party  in  possession  of 
the  land  has  no  title  thereto  this  action  is  preferable  to  trespass  for  seizing 
the  cattle,  in  order  to  put  in  issue  the  title  of  the  party  distraining  (/).  It 
is  also  maintainable  to  try  the  legality  of  a  distress  for  poor  rates  (^g)  ;  or 
for  sewer's  rate  (A) ;  or  for  a  heriot,  &c.  (t).  If  a  tenant's  cattle  are 
wrongfully  distrained,  and  they  afterwards  return  back  to  the  tenant,  he 
may  still  maintain  replevin  against  the  landlord  (ft).  If  a  superior  court 
award  an  execution,  it  seems  that  no  replevin  lies  for  the  goods  taken  by 
the  sheriff  by  virtue  of  the  execution  (2)  ;  and  if  any  person  should  pre- 
tend to  take  out  a  replevin,  the  court  would  commit  him  for  a  contempt 

'  {z)  8  Bla.  Com.  146  (€)  AnU,  188. 

(rf )  1  Scho.  &  L3fr.  829, 324;  Yin.  Ab.  Re-  (/)  1  Saund.  846  e.  n.  2. 

plevin,  B.  pi.  2;  Sir  W.  Jones,  173,«174;  6  H.  {g)  8  Wile.  442;  1  Salk.  20;  2  Bla.  Rep. 

7,  8,  9;  Cro.  EUz.  824;  Cro.  Jao.  50;  Com.  1880;  Willes,  672,  b;  and  see  7  B.  &  C.  898, 

Dig.    Replevin,    A.    Action,  M.  6;  Co.  Lit  <i.  338;  8  B.  &  Adol.  440. 

145  b.    See  Wilkinson  on  Replevin,  2,  8.  (A)  6  T.   R.  622;  H&rdr.  478;  Com.  Dig. 

(6)   2  Stark.  R.  288.  Pleader,  8  K.  26;  Willes,  672,  n.  b. 

(c)  Com.  Dig.  Action,  M.  6;   Lutw.  1179;  (»)  Cro.  Jac.  50.                • 

see  Courin  v.  Marshall,  8  Bar.  &  Adol.  440.  {k)  F.  N.  B.  69. 

(d)  5  T.  R.  248,  D.  c;  8  B.  &  P.  848. 

—    — 1 —  — 

deiinet  is  in  analogy  to  that  existing  in  the  actions  of  trespass  and  trover.  In  the  one  the  de- 
fendant cannot,  nnder  the  plea  of  not  guilty,  show  property  out  of  the  plaintiff,  but  he  may  in 
the  other.  11  Johns,  132,  528;  18  ib.  284;  14  ib.  182,  858;  15  ib.  208.  Abu  eepU  admits 
property  in  the  plaintiff,  and  hence  the  necessity  of  the  diflerent  pleas  of  property  in  others. 
Nor  will  the  court,  under  such  issue,  permit  the  defendant  to  give  special  matter  in  evidence  ia 
Justification.     M*Farland  v.  Barker,  1  Mass.  135. 

(6)  Vickery  o.  Sherburne,  20  Maine,  (2  Appleton)  84.   See  Robinson  v.  Calloway,  4  Pike,  94. 

(1)  It  does  not  seem  to  be  settled  in  South  Carolina  whether  replevin  will  lie  in  any  other 
ease  than  a  distress  for  rent.  Bird  v.  0*Hanlin,  1  Const  Ct.  401 ;  but  in  Pennsylvania,  it  Uei 
in  every  case  on  a  claim  of  property,  11  Serg.  &  Rawle.  182.    See  ante,  162, 163,  note. 

(2)  Aco.  Pangbnrn  v.  Partridge,  7  Johns.  140;  Isley'v.  Stubbs,  5  Mass.  288,  284.  See  Hay. 
thorn  v.  Rushforth,  4  Harr.  160;  Cummings  v.  M*6ill,  2  Murphy,  857.  A  person  obtaining 
goods  by  false  pretences  is  guilty  of  a  tortious  taking  and  no  demand  is  necessary  to  enable  the 
person  defrauded  to  miuntain  replevin.  Ayres  v.  Hewett,  19  Maine,  (I  Appleton)  281;  Win- 
gate  V.  Smith,  20  Maine,  (2  Appleton)  287;  Browning  v.  Bancroft,  SMetcalf,  278.  Replevin 
IS  in  general  a  oo-extensive  remedy  with  trespass  tU  bonis  atportatu.  Pangbum  v.  Partridge,  7 
Johns.  148;  Thompson  v.  Button,  14  Johns.  87.  See  Bnffington  v.  Gerish,  Badger  «.  Phinoey, 
15  Mass.  856,  859.  See  also  1  Dall.  147;  6  Binn.  8;  8  Serg.  &  Rawle,  562;  Bruen  «.  Ogden, 
6  Halst.  870;  Marshall  v.  Davis,  1  Wend.  109.   See  ante,  162,  168,  note. 

(8)  But  it  has  been  held,  in  Pennsylvania,  that  although  replevin  was  prohibited  by  a  statute 
of  their  legislature  to  be  brought  against  a  sheriff  who  had  taken  goods  in  execution,  yet  that 
after  the  sale,  a  person  claiming  property  in  the  goods  might  maintain  this  action  against  the 
sheriff's  vendee.  Spearick  v,  Uuber,  6  Binn.  2.  In  Massachusetts,  an  action  of  replevin  it 
allowed,  by  statute,  to  be  brought  for  goods  taken  in  execution,  provided  the  plaintiff  in  replevia 
be  not  the  debtor;  but  Parsons,  C.  J.  observes,  that  this  alteration  of  the  common  law  has  beea 
productive  of  much  practical  inoonvenienoe.  Isley  v.  Stubbe,  5  Mass.  280,  288.  In  a  late  case 
in  the  state  of  New  zork,  it  was  held,  that  although  the  defendant  in  the  ezeoatioii«  oonld  not 
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of  their  jurisdictioQ  (/).  So  where  goods  are  taken  by  way  of  levy,  as  for  ^_^ 
a  penalty  on  a  conviction  under  a  statute,  it  is  generally  in  the  nature  of  an  * 
execution,  and  unless  ^replevin  be  given  by  the  statute,  this  action  will  not 
lie,  the  conviction  being  conclusive,  and  its  legality  not  questionable  in 
replcTin  (m)  ;  as  on  a  conviction  for  deer-steeling  (n).  So  replevin  does 
not  lie  for  goods  taken  under  a  warrant  of  distress  granted  under  the  20 
Geo.  2,  c.  19,  8. 1,  for  non-payment  of  laborers'  wages  (o).  Where  how- 
ever a  special  inferior  jurisdiction  is  given  to  justices,  &c.  and  they  exceed* 
it,  in  some  cases  replevin  lies :  as  where  a  magistrate  granted  a  warrant 
of  distress  against  a  person  for  rates,  in  respect  of  lands  which  the  latter 
did  not  occupy  (/?).  This  action  is  maintainable  for  goods  distrained 
under  a  warrant  from  commissioners,  authorized  by  act  of  parliament  to 
lery  rates  for  specific  local  purposes,  with  power  of  distress  (^). 

In  this  action  both  the  plaintiff  and  defendant  are  considered  as  actors ; 
the  defendant  in  respect  of  his  having  made  distress,  (being  a  claim  of 
right,  and  the  avowry  in  the  nature  of  a  declaration)  (r)  ;  and  the  plain- 
tiffin  respect  of  his  action ;  on  which  ground  principally  the  distinctions 
between  the  pleadings  in  this  action,  and  in  that  of  trespass  depend  (5). 

The  declarcUion  in  this  action,  which  is  local  (1),  requires  certainty  in 
the  description  of  the  place  (2)  where  the  distress  was  taken  ;  and  the  de- 
aeription,  number,  and  value  of  the  goods  also  must  be  stated  with  cer- 
tainty, although  Uie  same  strictness  does  not  prevail  as  formerly  (f)  (3). 

(/)  out.  Bep.  161;  2  Latw.  1191;  8  Lev.  (9)  1  Swanst.  804;  aiid8ee2New  Rep.  899. 

a^.  (r)  2  Wils.  200,  261 ;  1  S&and.  847  e,  n.  7; 

(k)  Bm.  Ab.  5th  edit.  vol.  yi.  68,  Repleyin,  WUles,  221. 

(C).    Com.  IKg.  Aetkm,  M.  6.  (t)  1  Saand.  847  b,  n.  8. 

(•)  2  8tn.  1184.  (0  2  Saand.  74  b;  7Tauxit.  642;  1  Moore, 

(0)  1  B.  &  B.  57;  8  Moore,  294,  S.  G.  886,  S.  C. 
(p)  Wmei,  678,  B.  b;  2  Bla.  Bep.  1880. 


maintain*  replevin ,  yet  that  the  action  might  be  brought  by  a  third  person  against  the 
■huiff;  fcr,  if  an  oflBoer  having  an  exeontion  against  A.  nndertake  to  ezeoute  it  upon  goods  in 
in  te  passeasion  of  B.,  he  assnmes  upon  liimself  the  responsibility  of  showing  that  sach  goods 
vers  the  property  of  A. ,  and  if  he  fiiils  to  do  this,  he  is  a  trespasser  by  taking  ti^em.  Thompson 
c  Batton,  14  Johns.  84.    See  Mnlmholm  v.  Cheny,  Addis.  801. 

So.  the  goods  of  «  master  or  principal,  taken  under  an  ezeeaUon  against  his  servant  or  agent 
vbile  in  his  possession,  may  be  taken  by  a  writ  of  replevin ;  the  goods  in  such  case  to  be  deemed 
as  taken  fixun  the  actual  possession  of  the  plaintiff,  (who  was  not  the  defendant  in  the  exeoutton), 
Clark  9.  Skinner,  20  Johns.  465.  Replevin  will  lie  also  by  the  owner  of  goods  against  a  sheriff 
iir  the  recovery  of  property  levied  upon  by  him  by  virtue  of  an  execution  against  a  third  person* 
the  property  at  the  time  of  the  levy  being  in  the  possession  of  the  defendant  in  the  execution, 
where  sooh  property,  after  the  levy,  came  peaceably  into  the  possession  of  the  owner,  and  was 
maken  by  the  sheriff.  HaU  v,  Quttle.  2  Wend.  475;  WilUam  v.  Welch,  5  Wend.  290.  But  ra- 
plerin  will  not  lie  against  a  receiptor  of  goods  taken  by  virtue  of  an  execution,  although  the 
aetioii  mdtf  iht  circumstances  of  the  case,  might  be  maintained  against  the  sheriff,  if  the  party 
becomes  such  receiptor  at  the  request  of  the  defendant  in  execution.  Chapman  «.  Andrews,  8 
Wend.  240.  A  person  having  the  property  in  goods,  and  having  the  right  to  reduce  them  to 
aetaal  passeasion,  may  sue  replevin  against  the  officer  who  takes  them  by  virtue  of  an  execution 
out  of  the  possession  of  the  defendant  in  the  execution.  Denham  v,  Wickoff,  8  Wend.  280.  A 
defendant  in  execution,  whose  property  is  levied  on,  cannot  prosecute  a  writ  of  replevin,  al- 
ttoQgh  the  property  may  be  exempted  by  Uw.  Beynolds  «.  Sallee,  2  B.  Munroe,  18;  SaffeU  v, 
Vaah,  4  B.  Munroe,  92. 

(1)  Vide  Bobin«Hi  v.  Mead,  7  Mass.  858;  WUliam  v,  Welch,  5  Wend.  290. 

(2)  Vide  Gardner  v.  Humphrey,  10  Johns.  58.  ... 

(3)  l^gee  «.  Siggerson.  4  BbMskf  70.  If  miU  logs  be  finudulenUy  converted  into  boardt 
mtn  the  writ  of  replevin  is  sued  out  the  owner  should  describe  the  property  as  boards  in  his 
oiL  He  cannot  describe  it  as  miU-logs  and  recover  boards.  Wingate  v.  Smith,  20  Maine,  (2 
ilfletOD),  287.  See  Snedeker  v.  Quick,  6  Halst  179.  If  the  defendant  has  fimudulenUy  taken 
1&  adll-Iogs  of  the  plaintiff,  and  manu£ikctnred  them  into  boards,  and  intermixed  these  boards 
lift  a  pOe  of  his  own,  so  that  th^  cannot  be  distinguished,  with  the  fraudulent  intent  of  there- 
lydspriviiur  the  plaio^ff  of  his  property,  the  owner  of  the  logs  thns  taken  may  maintain  re- 
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nj^  Where  the  distress  was  taken  for  rent,  a  general  avowry  is  given  by  stat- 
BSFLEviv.  ute  (u)  (1)  ;  but  in  avowries  for  distresses,  taken  damage  feasant,  more 
certainty  is  necessary  than  in  a  justification  in  trespass,  as  the  defendant 
cannot  in  the  former,  rely  on  mere  possession  of  the  locus  in  quo^  bat 
must  state  his  title  (2;)  (2).  The  plain tifi*  cannot  plead  in  bar  de  injuria 
generally  (3),  but  must  take  issue  upon  some  particular  allegation  in  the 
avowry  (y).  The  statute  of  Anne  (z)  provides  that  the  plaintiff  in  re- 
plevin, in  any  court  of  record,  may,  with  leave  of  the  Court,  plead  several 
pleas  in  bar  (4)  ;  which  frequently  renders  this  action  preferable  to  tres- 
pass or  any  other  action,  in  which  the  plaintiff  can  have  but  one  replica- 
tion to  each  plea.  The  other  particulars  of  the  pleadings  in  this  action 
will  be  stated  hereafter.  The  judgment  for  the  plaintiff  is,  that  he  re- 
cover his  damages  on  occasion  of  the  taking  and  unjustly  detaining  the 
cattle,  &o.  (5)  together  with/t<//  costs'  of  suit,  to  which  the  plaintiff  is 
entitled;  though  he  recover  less  than  405.  damages,  unless  the  judge 
[  *166  ]  certify  under  the  48  Eliz.  c.  6 ;  and  •under  the  19th  section  of  this  act, 
the  defendant  in  replevin  is  entitled  to  treble  damages,  with  single  costs 
also  (a).  The  judgment  for  the  avowant,  or  person  making  cognizance, 
varies  in  different  cases ;  it  may  be  at  common  law  pro  reiomo  habendoj 
or  founded  on  the  statutes  (fr)(6).  If  the  plaintiff  be  nonsuited  (7)  or 
discontinue  his  action,  or  have  judgment  against  him,  he  will  be  liable 
to  double  costs  (c)(8). 


IV.  TRESPASS. 

IT.  The  term  trespass^  in  its  m6^t  extensive  signification,  includes  every 

HPAM.  description  of  trro/ig'(c2),  on  which  account  an  action  on  the  case  has 

In  gvienl.  jj^^^  usually  called  "  trespass  on  the  case ;"  but  technically ,it  signifies  an 

injury  committed  vi  et  armis,  the  meaning  of  which  words  is  explained  in 

Co.  Lit.  (€).    The  action  of  trespass  (9)  only  lies  for  injuries  committed 

(«)  11  Geo.  2,  e.  19,  s.  22;  2  Saand.  2S4  o»  (6)  Hen.  8,  or  Car.  2.    See  the  cams  in  1 

9.  8.  Sannd.  196,  n.  8;  2  Sannd.  286»  n.  5. 

(x)  2  B.  &  P.  859;  1  Sannd.  847  b,  a.  8.  (c)  11  Geo.  2,  o.  19,  b.  22;  see  ako  1  B.  ft 

(y)  1  B,  &  P,  76.  Aid.  670. 

(z)  4  Anne,  o.  16,  b.  4.  {d)  7  East,  184, 186;  Co.  Lit.  67  a. 

(a)  4  Moore,  296;  1  Lord  Bajrm.  19;  1  (c)  161,  b.;  8  Bla.  Com.  118, 89S,  899. 
8alk.206. 


plevin  fbr  the  whole  pile  of  boardB.    Wingatev.  Smith,  ubi  tupra.    A  writ  of  replevin  should 
not  include  any  property  not  taken  under  the  writ.    Sanderson  v.  Marks,  1  Har.  &  Gill.  262. 

(1)  The  provision  in  the  statute  11  Geo.  2,  c.  19,  s.  22,  has  never  been  adopted  in  the  state 
of  New  Tork.    Harrison  v.  M*Intosh,  1  Johns.  884.    See  2  Rev.  Stat.  Title  XIl.  «•  Replevin,'* 

E.  621.    See,  for  the  law  in  Pennsylvania,  the  act  of  21st  March,   1772,  sect.   10;   1  Sm. 
aws,  870. 

(2)  Aco.  Hopkins  v,  Hopkins,  10  Johns.  869.    So  at  common  law  where  the  defendant  avows 
Ibr  rent  arrear.    Harrison  v.  M*IntoBh,  1  Johns.  880. 

(8)  Hopkins  9.  Hopkins,  10  Johns.  869;  Rogers  o.  Arnold,  12  Wend.  80. 
(4)  See  Laws  N.  Y.  Act  for  th*  amindmentofihe  law,  1  R.  L.  619.    2  Rev.  Stat.  628,  88. 
(6)  An  omission  to  allege  damsge  in  a  writ  of  replevin  is  fatal.    Tsget  v.  Breton,  2  Har« 
&  Johns.  860. 

(6)  See  Laws  of  N.  T.  sess.  11,  c.  6,  s.  11. 1  R.  L.  96;  2  R.  S.  480  to  682;  Loomis  v.  Tyler, 
4  Pay,  141;  Eastern  v.  Worthington,  6  S.  &  R.  182;  Weidel  v.  Rosebury,  18  S.  &  R.  170. 

(7)  See  Smith  v.  Winston,  10  Missouri,  299. 

(8)  Aco.  Act  of  21st  Bfarch,  1772,  s.  10;  Purg.  Dig.  710;  1  Sm.  Laws  of  Pennsylvania,  870. 

(9)  As  to  the  history  of  this  action,  vide  1  Reeve*s  Hist  E.  L.  268,  266,  840, 847 ;  3  Reeveli 
Hist.B.L.84.89. 
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witfc  force,  and  generally  only  for  such  as  are  immediate  (/).    Force,  we ^^ 

IttTc  seen,  may  be  either  actual  or  implied ;  and  the  distinctions  between  "■■■***■» 
immediate  and  consequential  injuries  have  already  been  considered  (g*). 
Th&woris  contra  pacem  should  uniformly  accompany  the  allegation  of  the 
iojofj,  and  in  some  cases  are  material  to  the  foundation  of  the  action. 
All  action  of  trespass  to  land  not  within  our  king's  dominions  cannot  be 
sustained  (A)  ;  for  the  venue  in  trespass  to  realty  is  local,  and  there  is  not 
therefore  any  county  into  which  the  writ  can  in  such  case  be  issued  (iy 
It  has  been  doubted  whether  trespass  for  an  assault  committed  out  of  the 
king's  dominions  can  be  supported  (A?)  :  though  as  the  fine,  in  strictness  of 
law  payable  to  the  king  for  the  violation  of  the  public  peace,  is  no  longer 
regarded  (/),  and  the  words  contrapacem  are  not  traversable  (m)  ;  and  the 
TCDoe  is  transitory ;  it  should  seem  that  an  action  for  such  injury,  or  for 
•B  injoiy  to  goods  in  a  foreign  country,  might  be  supported.  The  inten- 
tion of  the  wrong-doer  is  in  general  immaterial  in  this  action  (n)  ;  and 
where  the  defendant  has  been  acquitted  of  a  felonious  taking  he  may  be 
SQfid  for  the  trespass  (o). 

This  action  cannot  be  sustained  where  the  wrong  complained  of  was  a 
funtfeasancey  as  for  not  carrying  away  tithes,  &c.  (/?)  ;  or  where  the  mat- 
ter affected  was  not  tangible,  and  consequently  could  not  be  immediately 
*!BJiired  by  force,  as  reputation,  health,  Ac.  (g)  ;  or  where  the  right  af-  [  *16T  ] 
fected  is  incorporeal,  as  a  right  of  common  or  way,  &c.  (r)  ;  or  where  the 
pkintiff 's  interest  is  in  reversion,  and  not  in  possession  (s)  ;  or  where  the 
inJQiy  was  not  immediate  but  consequential  (^).  We  will  consider  the 
puticular  applicability  of  this  remedy  to  the  different  injuries  committed 
by  force  to  the  person,  or  personal  or  reai  properly ;  and  as  there  are 
material  distinctions  between  the  remedy  for  these  injuries  when  commit- 
ted imder  color  of  suit  or  process,  and  when  not,  we  Will  consider  the 
aetioa  of  trespass  tmder  the  following  heads : — 

^  L  When  it  lies  for  injuries^  not  committed  under  color  of  legal  pro- 
ceedings. 

For  the  parties'  own  act. 

Injuries  to  the  person. 
To  personal  property. 
To  real  property. 
2.  For  the  acts  of  others,  and  of  cattle,  dkc. 
,  n.  When  Repass  lies  for  injuries  under  color  of  legal  proceedings  («). 


FQST,  FOB  INJUBIES  NOT  UNDER  PBOCESS. 

Trespass  is  the  only  remedy  for  a  menace  to  the  plaintiff,  attended  with  ^  ^4^ 

(/)  Jf «<«,  125^  126.  <o)  12  East,  409;  Sty.  846;    2  RoL  Ab.  ^®"^ 

(^)  U.  667;  TelT.  90;  1  Sid.  876;  1  Bing.  401;  anU. 

(A)  4  T.  R.  608 ;  2  Bla.  Bep.  1068.  148. 


< 


<t)  Stephen  on  Pleading,  806,  Ist  edit  {p)  AnU,  126. 

{k)  Gofwp.  176;  2  BJa.  Rep.  1068;  Finch*!  {q)  Ante,  126. 

m,  198.  (r)  AnU^  129, 189. 

(I)  8Bb.  Com.  118,899.  (i)  4T.  B.  489;  7  T.  a  9. 

(•)  Cora.  Big.  Pleader,  8  If.  8;  Vin.  Ab.  (0  jflfUt,  189.    And  lem^^,  that  after  are- 


A 


Q.  a.  oovery  in  trespass,  the  proper  zemedj  tat  a 

)  1  Gampb.  497:  2  Oampb.  466;  8  East,     continoanoe  of  the  injury  is  cow,  1  Star.  22. 
imk.m.  (tt)  8  T.  B.  186. 
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»▼«      consequent  damages  (x) ;  and  for  an  illegal  assault,  battery,  and  wotmdiDgi 

*"**^"'  or  imprisonment,  when  not  under  color  of  process  (y)  (1).     It  lies  also 

1.  ^juries  ^jj^n  ^he  battery,  imprisonment,  Ac.  were  in  the  first  instance  lawful,  but 

wn,  UIT'  ^^  P^^y  by  ^^  unnecessary  degree  of  violence  became  a  trespasser  ab 

vsiia  pro-  iniiio  (z)  (2)  ;  and  for  a  wrongful  imprisonment  after  the  process  is  de* 

••■•^         termined  (a)  ;  or  for  an  assault  after  an  acquittal  for  a  felonious  assault 

and  stabbing  (6).    So  it  lies  for  an  injury  to  the  relative  rights  occasioned 

by  force,  as  for  menacing  tenants,  servants,  Ac.  and  beating,  wounding, 

and  imprisoning  a  wife  or  servant  (c),  whereby  the  landlord,  master,  or 

servant,  hath  sustained  a  loss ;  though  the  injury,  the  loss  of  service,  Ac. 

were  consequential,  and  not  immediate.     It  lies  ifor  criminal  conversation 

(d)  ;  seducing  away  a  wife  (c),  or  servant  (/)  ;  or  for  debauching  the 

latter  (g)  ;  force  being  implied,  and  the  wife  and  servant  being  consid- 

^         ered  as  having  no  power  to  consent ;  and  a  count  for  beating  the  plain- 

[  T-OS  ]  tiff  'g  servant,  per  quod  serviHum  *ainisit,  may  be  joined  with  other  counts 

in  trespass  (A)  ;  and  though  it  has  been  usual  to  declare  in  case  for  de^ 

bauching  a  daughter  (f),  it  is  now  considered  to  be  preferable  to  declare 

in  trespass  (k)  (3). 

2dlj.  To"^       ^^  action  of  trespass,  in  its  application  to  injuries  to  persona/ property, 

per§tmai    may  be  considered  with  reference,  1st,  to  the  nature  of  the  Ming*  affected ; 

IHoptrty.    2dly,  the  plaintiff  *s  right  thereto ;  3dly,  the  nature  of  the  injury  ;  and 

the  sitvMion  in  which  the  defendant  stood,  as  whether  tenant  in  common, 

bailee,  Ac. 

1.  Nfttoe       And  first,  as  to  the  nature  of  the  thing  affected;  trespass  lies  for  tak- 

ml  mmn^  ^S  ^^  injuring  all  inanimate  personal  property,  and  certain  domiciled  and 

ij.  tamed  animals,  of  which  the  law  takes  notice,  as  dogs,  Ac.  (I)  (4)  ;  and 

<«)  8  Bla.  C<mi.  120.  (g)  Bao.  Ab.  Tiwpaag*  C.  1;  8  WUs.  562, 

(y)  11  Mod.  180, 181.  18«  19;  2  New  Bep.  486, 2  BL  &  Set  436. 

(z)   Com.    Dig.  TrespMB,  C.  2)  Bao.  Ab.  {h)  2  M.  &  Sel.  486;  2  Hew  Bep.  476. 

Trespass,  B.;  post,  172.  (t)  2  T.  B.167, 168;  20  Vin.  Ab.  470;  6 

(d)  Cro.  Jac.  879.  Bast.  887. 

(b)  12  East,  409.  {k)  2  New  Bep.  476;  2  M.  &  SeL  486. 

(c)  2  M.  &  Sel.  486;  9  Co.  118;  10  Co.  (i)  1  Saand.  84,  n.  2,  4;  Com.  Big.  Ae- 
180.  tion,  Trover,  C;  Fits,  N.  B.  86.    Hob.  288; 

(<f)  7  Mod.  81;  2  Salk.  652;  6 EM,  887.         Cro.  EUs.  125;  8  T.  B.  87,  88;  see  ToUer's  Uw 
(c)  Fits  N.  B.  89;  6  East,  887.  of  fizeeators,  1st  edit  112,  where  the  partis- 

(f)  5T.  B.  861;  7  Mod.  81;  2  Salk. 552;     ularsof  personal  property  are  stated;  Coa. 

20  Vin.  Ab.  470.  '  Dig.  Trespass,  A.  1. 

• 

'^ ■ — M   I    I    ■  ^    ^^^^  IM    ■^_l_  J__M__M-    _  I  I  

(1)  Trespass  lies  ftxr  attempts  to  ooflimit  an  assaalt  and  battery,  as  mayhem.  Harst «.  Gar* 
lisle,  8  Pemi.  176. 

(2)  Pease  V.  Bart,  8  Day,  485;  Elliott  o.  Brown,  2  Wend.  497.  The  State  v.  Wood,l 
Bay,  851;  15  Mass.  847,  465;  Bennett  v.  Appleton,  25  Wendell,  871;  Boles  o.  Pinkerton,  7 
Dana,  458.  In  the  oase  of  an  assaalt  and  battery  both  parties  may  be  gaUty  of  a  breach 
of  the  peace  and  may  be  indicted;  bat  a  civil  action  cannot  bebrooght  by  each  against  ths 
Other.  Although  the  defendant  may  have  been  the  aggressor,  yet  if  the  pU£itUf  had 
used  not  only  more  Ibroe  than  was  necessary  for  self  defence  bat  had  anneoessarily  abased 
the  defendant,  he  cannot  reooTer  damages;  bat  most  pay  damages^  Elliott  v.  Brown,  2 
Wend.  497. 

(8)  HabbeU  v,  Wheeler,  2  Aiken,  859;  Akerdey  v.  Haines,  2  Caines,  292. 

(4)  Sinnicksonv.  Danoan,  8  Halst  226.  Bat  if  a  man  is  so  damaged  by  the  dog  of  another 
that  the  peace  and  qaiet  of  his  fhmily  are  distarbed,  and  there  is  no  other  mode  of  pwwiting 
it,  he  may  lawfully  kiU  the  dog.  Brill  v.  Flayer,  28  Wend.  854;  King  v.  Klme,  6  Barr,  818. 
So  a  man  is  justified  in  killing  an  enraged  bull,  in  the  necessary  defence  of  himself,  or  ef  hit 
Ihmily,  and  such  ihcts,  if  properly  plevled,  constitate  a  good  defence  to  trespass  in  saoh  ease. 
Bnssell  v.  Barrow,  7  Porter,  106.  But  where  the  defendant  to  prevent  the  plaiiitiff*8  fewla  ftem 
trespassing  on  his  land,  as  they  had  done  before,  spread  poisoned  food  upon  his  land,  havi — 
given  the  plaintiff  preyioos  notice  that  he  should  do  so,  and  the  ibwls,  ooming  afterwards 
the  defendant's  land,  ate  the  poisoned  -  food,  in  consequence  of  which  some  died,  it  wa 
that  pxeTioos  notice,  in  oontradietion  to  notice  after  the  fact,  was  tnffioient;  bnt  that,  m 
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all  aniinals  usually  ma^etable,  as  parrots,  monkejs,  &o.  (1)  ;  and  in      tr. 
which  case  it  is  not  necessary  to  show  in  the  pleadings  that  they  have  been  ^"^^^ 
recbumed  (m).    In  the  case  of  a  hawk,  pheasant,  hare,  rabbit,  fish,  or  2.  Injuries 
other  animals /i?r<9  naturtB,  and  not  generally  merchandizable,  it  should  be  au!^J^nat^ 
riiown  in  the  pleadings  that  the  same  were  reclaimed  or  dead,  or  at  least  under  pro^ 
that  the  plaintiff  was  possessed  (2)  of  them  (n).     So  it  lies  in  some  cases  ^^' 
for  taking  animals /er^s  naturce^  and  not  reclaimed   as  if  a  hare  or  rabbit 
be  kiUed  on  the  land  of  another,  he  having  a  local  property  ratione  soli 
in  sach  hare  or  rabbity  may  support  trespass  for  taking  it,  though  the 
wiong-doer  did  not  enter  on  the  land  (o)  (3)    and  if  game  be  started  on 
the  land  of  B.,  A.  may  support  trespass'  for  taking  the  hare,  if  he  also 
pvsiied  the  same,  for  by  the  pursuit  he  prevented  an  abandonment  of  his 
local  property  (p)  (4).    The  same  rules  prevail  in  the  case  of  fish  (^)* 
In  actions  of  trespass  for  taking  or  killing  animals  ferts  naturce  not  re* 
daimed,  it  is  advisable  in  pleading  to  state  also  an  entry,  if  any,  on  the 
plaintiff 's  land  (r)  ;  and  it  is  said  that  trespass  for  killing  rabbits,  with* 
oat  complaining  of  such  entry,  cannot  be  supported  (5). 

Secondly.    With  respect  to  the  plaintiff  ^s  irUerest  in  the  property  affec"  2dly.  The 
ted,  he  must,  at  the  time  when  the  injury  was  committed,  have  had  an  ac'  f^^^^^f. 
twal  or  a  consirudive  possession  (u)  (6)  and  also  a  general  or  qualified  pro-  'xa^  p^r* 

tonal  pro« 
(»)  Cio.  Js&  262)  1  Sttund.  84«  n.  2.  (q)  Gro.  Car.  654.  pertj  (0- 

(a)  Bac  Ab«  Trespus,  and TroTer»  D.;  Cro.  (r)  48  £dw.  8,  p*  24»  2;  1  JA,  Raym.  260; 

Itc262;   IVentr.  122;  Dyer,  806  b.;  Gro.  11  Mod.  74$  2  Salk  656;  Gro.  Gar.  554;  Fits. 

Car.  554.    As  to  Fiih,  iee  Bui.  N.  P.  79;  5  B.  N.  B.  86,  87  M.  note  a,  A. 

k  a  879.     0m6  ftr  distarbing  a  deooy,  &o.         («)  48  £dw.  8,  p.  24,  2)  FiU.  N.  B.  87  A. 

•ait.  142.  0. ;  Gro.  Gan  558,  554. 

(0)  2  Salk.  656$  1  Ld.*  Baym.  261 ;  Godb*  (!)  3eeafif«,  61, 181,  as  to  who  may  toe  in 
ISS;  14  Bait,  249.  general  in  this  action. 

Cf)  id.  (tt)  1  T.  B.  480;  4  id.  440;  7  id  9. 

•  — 

Msafingsaeh  notice*  the  defendant  was  not  justified  in  the  use  of  the  means  he  had  employed^ 
aod  was  liable  in  damages.    Johnson  v*  Patterson,  14  Conn.  1. 

(1)  See  CommonweaHh  v*  Ghase,  9  Pick.  15i  The  owner  of  bees,  whic'h  hate  been  reelaimedi 
nay  bring  an  aetioa  of  trespasa  against  a  person*  who  outs  down  a  tree,  into  whidi  the  bees 
have  entered  on  the  soU  of  another,  destroys  the  bees  and  takes  the  honey.  Goff  v.  Kitts,  15 
Wcaddl.  550. 

(2)  OjftUrt  planted  by  an  indiyidual  in  a  bed  clearly  designated  and  marked  out  in  a  bay 
er  ann  of  the  sea,  which  is  a  common  fishery  to  all  the  inha^tants  of  the  town  in  which  the 
lisy  is  sitoated*  are  the  property  of  him  who  planted  them,  and  fi)r  a  takhtig  them  by  another 
trtipau  lies.    Fleet  v.  Hegeman,  14  Wend.  42. 

(3)  It  seems  that  the  bwner  of  land  may»  in  like  manner,  have  a  property  raiione  aoli  in 
bsei,altboag|i  they  have  net  been  hited  or  reclaimed  by  him.  QiUet  v*  Mason,  7  Johns.  16; 
Ferguson  v.  Miller,  1  Cow.  248;  Idol  v.  Jones,  2  Dev.  162.  But  see  Wallis  «.  Mease,  8  Binn. 
646. 

(4)  If  A.  starts  a  hare  in  the  ground  of  B.  and  hunts  it  into  the  ground  of  G.,  and  kills 
«estehes  it  there,  the  property  is  in  A.,  the  hunter,  who  may  maintain  trespass  against  0* 
far  taking  away  the  hare«  Sutton  v.  Moody,  1  Ld.  Baym.  2  0.  S.  G. ;  2  Salk.  556;  Ghuroh- 
wnd  «.  Stndey,  14  East,  249.  Mere  pursuit  of  a  wild  animal  does  not,  independent  of  title 
fcliMt  soft.  Test  any  property  in  the  pursuer;  manucaption  is  not,  however,  necessaiy ;  it  is 
Wifiuiient  if  the  pursuer  hare  rendered  it  impossible  for  the  animal  to  escape.  Pierson  v.  Post^ 
t  Ouaes,  175;  Buster  v,  Newkirk,  20  Johns.  75. 

(5)  VUe  Putnam  «.  Wiley,  8  Johns.  482;  Garter  v,  Sunpson,  7  Johns.  685.    Hence,  if  a 
— *  htm  been  sdasd  by  an  officer  of  the  customs  as  forfeited  to  the  United  States,  and  is  after<» 

aeqsitted,  the  ofwner  cannot  maintain  trespass  for  an  injuiy  intermediate  between  the 
and  acquittal^  since  he  has  neither  the  actual  possession,  or  the  right  to  redace  her  into 
ion.  Van  Brant  v.  Sohenck,  11  Johns,  877.  But  where  a  deputy  sheriflf  attached 
,  carried  them  into  Rhode  Island,  and  delivered  them  to  a  bailee,  taking  his  receipt,  and 
tte  bailee  put  them  into  the  hands  of  another  person  for  safo  keeping,  it  was  held  that  the  offi- 
e»  aught  maintain  trespass,  and  recover  damages,  against  mere  strangers  who  took  them 
MMjjr  ftwa  tha  keeper  in  Rhode  Island.  Browne  v.  Manchester,  1  Pick.  282.  And  in  such  a 
•Me,  tha  bailee  might  dso,  it  has  been  held  in  New  Hampshire,  maintain  the  ao6on.  Poole  v. 
ftsHMds,!  New  Hamp.  289.  But  a  different  decision  has  taken  place  m  Massachusetts.  Lud* 
4iB  V.  Laavitt,  Wamn  v.  Leiand,  9  Mass.  104,  265. 
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^▼-  perty  therein  which  may  be  either,  first,  in  the  case  of  *the  absolute  or  general 
xBiBPAM.  Q^jj^p  entitled  to  immediate  possession  ;  2dly,  the  qualified  owner  coapled 
2.  iDjorifca  ^j^j^  ^^  interest,  and  also  entitled  to  immediate  possession  (x) ;  Sdly,  a 
ali^iiot^  bailee  with  a  mere  naked  authority ^  nnaccompanied  with  any  interest,  ex- 
under  pro-  cept  as  to  remuneration  for  trouble,  &c.,  but  who  is  in  actual  possession  t 
^^'  or  4thly,  actual  possession^  though  without  the  consent  of  the  real  owner, 
and  even  adverse  (1). 

These  rules  have  been  considered  in  detail  in  explaining  the  nataro  of 
the  action  of  trover  (y).  It  may,  however,  be  useful  to  notice  them  here, 
particularly  in  those  cases  in  which  they  have  more  immediate  reference 
to  the  action  of  trespass. 

In  the^r5^  instance  the  person  who  has  the  absolute  or  general  property 
may  support  this  action  ;  although  he  has  never  had  the  actual  possession, 
or  although  he  has  parted  with  his  possession  to  a  carrier,  servant,  &c., 
giving  him  only  a  bare  authority  to  carry  or  keep,  &c.  not  coupled  (2)  with 
an  interest  in  the  thing  (^z);  it  being  a  rule  of  law  that  the  general  property 
of  personal  chattels  prima  facie^  as  to  all  civil  purposes,  draws  to  it  the 
possession  (a)  (3).  Therefore  the  owner  of  tythe  may  support  trespass 
against  the  occupier  of  the  land  where  it  has  been  set  out,  for  turning  in 
cattle  and  injuring  it  (6).  So  the  grantee  of  waifs,  estrays,  and  wreck, 
within  a  manor,  or  of  felon's  goods  within  a  hundred,  may,  before  seizure 
by  him,  maintain  trespass  against  a  wrong-doer  (c)  ;  and  the  owner  of  a 
ship  has,  notwithstanding  a  charter-party,  a  sufficient  possession  thereof 
to  support  trespass  (</). 

This  rule  holds  by  relation ;  as  in  case  of  executors  and  administrators^ 
&G.J  who  may  support  trespass  for  an  injury  to  personal  property  commit- 
ted, after  the  death  of  the  testator,  or  intestate,  and  before  the  probate  or 
administration  was  granted  («);  so  may  a  legatee,  after  the  executor  has  as- 
sented to  the  legacy,  for  a  tresspass  committed  before  such  assent  (/).  But 
if  the  general  owner  part  with  his  possession,  and  the  bailee,  at  the  time 
when  the  injury  is  committed,  have  a  right  exclusively  to  use  the  thing, 
the  inference  of  possession  is  rebutted,  and  the  right  of  possession  being  in 
reversion,  the  general  owner  cannot  support  trespass  (4),  but  only  an 

(x)  AnU,  61 ;  1  B  &  p.  44;  7 JP.  B.  9.  (ft)  8  T.  R.  72. 

(y)  Ante,  148, 149.  ,  (c)  P.  N.  B.  91  b,  91  d,  91  F. ;  1 T.  R.  480. 

{z)  7  T.  R.  12;  16  East,  88.  {d)  8  B.  &  Aid.  608;  6  Moore,  211;  2B.  & 

(a)  2  Saond.  47  a,  b,  d;  see  Airther»  ante,  B.  410,  S.  C;  2  T  &  J.  810,  818. 
174.    When   not  so  in  criminal  cases,  see         (e)  1  T.  R.  480;  Bao.  Ab.  EzeoatoxB,  H.  1 ; 

Const*8  argument  in  Basely's  oase^  2  Leach,  2  Saand.  47  a. 
C.  L.  888,  843,  4th  edit  (/)  Bro.  Ab.  TrespMS,  pi.  25. 


(1)  Possession  aotoal  or  oonstmctiTe,  with  property  in  the  chattel  general  or  qualified,  is 
necessary  to  sustain  trespass.  Brainard  v.  Barton,  5  Vermont,  97;  Parsons  v.  DickinBon,  11 
Pick.  882;  Hoyt  v.  Gelston,  18  Johns.  141,  661;  Daniels  v.  Pond,  21  Pick.  867;  Clark  v.  Carle- 
ton,  1  N.  Hamp.  110;  Fisher  v,  Cobb,  6  Vermont,  622;  Daniel  r.  Holland,  4  J.  J.  Manh,  18; 
Cannon  v.  Kinney,  8  Scammon,  10;  Root  v.  Chandler,  10  Wendell,  110;  Hume  v.  Tufts,  6 
Blackfl  186;  M'Farland  r.  Smith,  Walker.  172;  Bell  t>.  Monahan,  Dudley,  S.  C.  88;  DaUam  ©. 
Fitter,  6  Watts  &  Serg.  828;  Freeman  «.  Rankins,  8  Shepley,  446;  Barron  v,  Cobleigb,  11  N. 
Hamp.  667. 

(2)  Vide  Putnam  v,  Wiley,  9  Johns.  485;  Williams  r.  Lewis,  8  Day,  498;  Thorp  v.  Barling. 
11  Johns.  285;  East's  P.  C.  564, 665.  ^»        »  r  s» 

(3)  Vide  Bird  v.  Clark,  8  Day,  272;  7  Conn.  285. 

(4)  Vide  Putnam  r.  Wiley,  8  Johns.  482;  Van  Brant  v.  Schenok,  11  Johns.  885;  7  Conn. 
286;  Loper  v,  Sumner,  6  Vermont,  274;  Hart  v.  Hyde,ib.  828;  Cannon  r.  Kinney,  8  Scammon. 
10;  Orser  o.  Storms,  9  Cowen,  687;  Lunt  v  Brown,  1  Shepley,  286:  Magszidffe  v.  Srebth.  9 
Metoalf,  288;  Fitler  v.  ShotweU,  7  Watts  &  Serg.  14.  >     -w  -"S^  i'  *tw«o.  » 


IT.  TBBIPA88.  '  *170 

iction  on  the  case^  for  an  injary  done  by  a  stranger  while  the  bailee's  right    '  ^* 
eontinned  (§■).     Nor  can  the  general  owner  in  such  case  support  this  action  '"■'^^ 
even  against  such  bailee  for  mere  abuse ;  though  if  a  bailee  destroy  the  ^'  Idj"'^»« 
ftiDg,  trespass  may  be  supported  if  the  injury  were  forcible.     If,  however,  all^^^ 
the  general  owner  merely  permit  another  gratuitously  to  use  the  ^chattel,  niKier  pro- 
sach  owner  may  sue  a  stranger  in  trespass  for  an  injury  done  to  it  while  it  ^^^* 
was  so  used  (A). 

Id  the  second  case  also,  that  of  the  bailee  who  has  an  authority  coupled 
with  an  interest,  it  should  seem  that  trespass  may  be  supported,  though  he 
nerer  had  actual  possession,  for  any  injury  done  during  his  interest  (i);  as 
in  the  case  of  a  factor  (1),  or  consignee  of  goods  in  which  he  has  an  inter* 
ostin  respect  of  his  commission,  &c.  (A;).  The  quantity  or  certainty  of 
the  interest  is  not  material,  and  therefore  a  shop-keeper  may  maintain  tres- 
pass for  taking  goods  sent  to  him  on  sale  or  return  (J).  So  a  tenant  for 
years  has  a  qualified  property  in  trees  whilst  growing,  and  may  support 
trespass  for  cutting  them  down  unless  they  were  excepted  in  the  lease  ; 
though  he  cannot  support  4;his  action  merely  for  carrying  the  trees  away 
(flt) ;  and  if  a  person  have  a  right  to  cut  all  the  thorns  in  such  place,  he 
may  sustain  trespass  against  any  one  who  cuts  them  down,  even  against 
the  grantor ;  bat  if  he  have  only  a  right  of  estovers,  and  the  grantor  cuts 
the  whole,  the  remedy  is  case,  and*  not  trespass  (n)  ;  and  a  mere  gratui- 
tous bailee  (o),  or  an  executor  de  son  tort  (jp)^  may  support  this  action. 
Other  instances  have  been  before  given  (jq). 

Iq  the  third  instance,  that  of  a  bailee,  &c.  with  a  mere  naked  authority 
ooapledonly  with  an  interest  as  to  remuneration,  he  may  also  support  this 
^on  for  an  injury  done  while  he  was  in  the  actual  possession  of  the 
thiog ;  as  a  carrier,  factor,  pawnee,  a  sheriff,  <fcc.  (r)  (2^  ;  but  it  is  other- 
wise in  the  case  of  a  mere  sextant  (js)  ;  and  if  a  shenft  omit  to  continue 
in  possession  of  the  goods  under  an  execution,  he  cannot  maintain  the 
action  (/). 

An  initancc  of  the/our^A  description  is  the  finder  of  any  article,  who 
nay  maintain  trespass  or  trover  against  any  person  but  the  real  owner  (u) 
(3) ;  and  even  a  person  not  having  a  strict  legal  right,  but  being  in 

te)  4T.  R.  489;  7  T.  R.  9;  8  Ley.  809;  894. 

S Campb.  187;  15  East,  607;  ani^,  152.  (o)  1  B.  &  Aid.  59. 

W  2  Gampb.   464;  8  id.  187;  16  Eut,  {p)  JlnU,  151. 

^  iq)  AnU,  68,  151. 

(0  JinU,  152;  1  B.  ft  P.  45;  2  Saand.  47  d.  (r)  2  Saand.  47  b^  1  Bol.  Ab.  551 ;  Wood's 

{k)  7  T.  R.  859.    1  T.  R.  118;  1  Han.  Bla.  Inst  93. 

81;  BaL  N.  P.  83;  ante,  152, 158.  (t)  Owen,  52;  8  Inst.  108;  2  Bla.  Com. 

{I)  2  Campb.  575.  896;  2  Saand.  47  b,  c,  d. 

(■)  2Canipb.  491;  2  M.  ft  Sel.  499.    See  (0  1  M.  ft  SeL  711;  seel  D.  ft  R.  807;  2 

fluther  IS  to  trees,  ante,  152.  id.  755. 

(a)  2Salk.  638;  2  M.  ft  SeL  499;  8  East,  (u)  2  Saand.  47  d;  4  Taant  547. 

(1)  Vide  Colwm  r.  BeeTes,  2  Campb.  575. 

(2)  Brown  v.  Manchester,  1  Pick.  282.  Vide  Barker  and  Knapp  v.  MUIer,  6  Johns.  195. 
Cibbs  «.  Chase,  10  Mass.  125.  .  Whether  a  depositary  may  maintain  trespass,  Harrison  v.  M'ln- 
tah,  1  Johns.  858.    See  the  cases  cited,  ante,  p.  194,  n.  8. 

18)  A  bare  poasessxm  is  saffioient  to  enable  the  pliuntiff  to  recoTer  in  tretpau  acalnst  a 


'rong  doer,  wh<Ktakes  the  property  oat  of  his  possession  without  authority.    Cook  v,  Howard,  .^ 
13  Johns.  276{n)aniok  v.  Chapman,  11  ib.  182*^Schermerhom  v.  Van  Valkenhnrgh,  ib.  520;*^ 
Aikctt  V.  Back,  2  Wend.  466;<Batts  v.  Collins,  18  ib.  148;  Hoyt  v.  Oebton,  18  Johns.  141,*^ 


Sftlfloncsv.M'Neil.  2  Bwley,  466;  Fisher  t>.  Cobb,  6  Vermont',  622 ;VPotter  v.  Washburn, 
IS  Vermont,  558;  Edwards  «.  Edwards,  11  ib.  587;  Harmer  v.  Wiley,  17  Wendell,  91;  Sey- 
■Mr  V.  Blown;  Hortoo  v.  Hensl^,  1  IredeU,  168,  Barker  v.  Chase,  11  Shepley,  (24  Maine) 
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!▼•      possession,  may,  it  seems,  support  this  action  against  any  person  bat  the 

TKnTABB.  iQgoi  owner  (x)  (1).     So  a  person  in  possession  nnder  an  assignment, 

2.  injorieB  fraudulent  as  against  creditors,  may  support  trespass  against  a  person 

S/yl^not'  ^^^  cannot  shpw  that  he  was  justified  in  what  he  did  as  a  creditor  (y). 

under  pro-     Assignees  of  a  bankrupt,  though  they  have  a  constructive  possession 

?**i 71  1  ^^^^  ^^^  ^^^^  ^^  ^^^  ^^^  ^^  bankruptcy,  cannot  support  trespass  *against 
[  ^ '  ^  J  the  sheriff  or  any  other  officer  acting  in  obedience  to  the  process  of  a 
Court  of  competent  jurisdiction,  for  seizing  goods  after  a  secret  act  of 
bankruptcy  ;  because  such  officei's  acting  bona  fide  ought  not  for  such  act 
to  be  liable  as  trespassers,  but  ought  to  be  sued  in  trover,  in  which  only 
the  real  value  of  the  goods  can  be  recovered  (z). 

As  to  the  third  point,  the  nature  of  the  injury  y  it  may  be  either  by  an 
unlawful  taking  of  the  personal  chattel,  or  by  injuring  it  whilst  in  the  po8* 
session  of  the  general  owner,  or  of  a  person  having  a  special  property  in 
it  as  a  bailee. 

Bdly.  The       Trespass  is  a  concurrent  remedy  with  trover  for  most  illegal  takings  (a) 
nature  of    (2).    Thus,  even  in  the  case  of  a  distress  for  rent,  where  there  has  been 
to*the""pe7-  ^^  illegal  taking,  as  for  distraining  when  no  rent  was  due,  or  taking  im- 
fOfuiZ  pro-  plements  of  trade,  or  beasts  of  husbandry,  when  there  was  sufficiency  of 
perty,  and  other  property  (6);  or  a  horse  while  his  rider  was  upon  him  (c)  ;  or  if  a 
wn  oom^  distress  be  made,  the  outer  door  being  shut,  or  if  the  party  expel  th^ 
mitting.     tenant,  or  continue  in  possession,  without  leave,  more  than  five  days, 
trespass  lies  (d)  (8)  ;  for  the  statute  (e)  (4)  which  enacts  that  a  party 
distraining  for  rent  shall  not  be  a  trespasser  ab  initio  (/),  only  relates  to 
irregularities  after  a  lawful  taking  (g*).    There  is  no  doubt  that  trespass 
lies  for  any  forcible  malfeasance  after  kgal  entry  to  distrain,  and  that  the 
tenant's  remedy  is  not  at  all  affected  by  the  statute.    But  the  statute  is 
clear  that  no  subsequent  irregularity  shall  render  a  legal  distress  a  tres* 
pass  ab  initio ^  and  confines  the  tenant's  action  to  that  only  which  is  ir- 
regular (Ji) .     Of  course  ease  is  the  remedy  if  the  subsequent  irregularity 
be  not  forcible,  or  be  of  a  nature  which  in  other  respects  renders  it  a  mat* 
ter  for  that  form  of  action  (t). 
This  action  also  in  general  lies  though  there  was  no  wrongful  intent  (5) 

(v)  8  WiU.  882;  2  Stra.  777;  1    Salk.  (e)  6  T.  B.188;4  T.  R.  669. 

890;  2  Saund.  47  c.  {d)  1  East,  139;  11  East,  895;  2  Campb. 

(y)  2  Marsh.  238.  116;  ante,  188. 

(2)  1  Burr.  20;  1  T.  R.  480;  ante,  180,  (e)  11  G€0.  2,  o.  19. 

153 ;  1 M.  &  P.  541 ;  4  BiDg.  497.  8.  C.  (/)  1  Hen.  Bla,  18. 

(a)  8  Wils.  836  ;  anU,  161.  {g)  1  Esp.  N.  P.  882,  883. 

(6)  F.  N.  B.  88;  4  T.  R.565;  1  Barr.  579.  {h)  See  2  Campb.  116;  11  £sat,  196. 

ante,  188.  (t)    Id. 

(1)  Bat  see  Butts  v.  Collins,  18  Wend.  189. 

(2)  Trespass  is  maintained  for  taking  goods  by  proof  that  the  deftodant  anlawfiilly  eiier- 
eised  an  authority  over  the  chattels,  against  the  wiU  and  to  the  exclusion  of  the  owner,  thouf^ 
tiiere  was  no  manual  taking  br  removal.    Miller  v.  Baker,  1  Metcalf,  27. 

(8)  Van  Brunt  v.  Schenck,  18  Johns.  417;  Kerr  v.  Sharp,  14  Serg.  &  Rawie,  899. 

(4)  The  19th  sect,  is  not  in  force  in  Pennsylvania,  Kerr  v.  Sfiarp, 

(5)  Vide  Higginson  v,  York,  6  Mass.  841 ;  Colwdl  o.  Reeves,  2  Campb.  575.  There  most  \j% 
some  blame  or  want  of  care,  and  prudence  to  make  a  man  answerable  In  trespass.  Vincent «. 
Stlnchour,  7  Vermont,  62. 

An  accident,  to  excuse  a  trespass,  must  be  unintentional,  unavoidable,  and  without  the  least 
&ult  on  the  part  of  the  trespasser.  Jennings  v.  Fundeburg,  4  M'Cord,  161.  But  where  a 
party  becomes  possessed  of  the  property  of  another,  for  instance  a  wagon,  and  changes  part  of 
its  appendages,  by  substituting  whippletrees  and  cleviosi  for  those  attached  to  it  wbeo  it  oaoKi 


IV.  TRESPAas. 


in 


in  committing  the  tort  (ft);  as  if  a  sheriff,  or  a  messenger  on  behalf  of  as-       ^• 
signees  of  a  bankrupt,  by  mistake  take  the  goods  of  a  wrong  person  (/)   '**®^^*- 
(l),if  a  sheriff  illegally  take  the  goods  of  B.  under  an  execution  against  ^  lAJ^rfa^ 
the  goods  of  A.,  it  seems  that  even  the  sheriff's  vendee  is  liable ;  but  aliy^n^^ 
it  seems  the  latter  is  not  liable  if  the  process  were  only  irregular,  under  pro- 
and  the    real  defendant's  goods  were    taken  (m) ;    but  if   a  second  ^^^^ 
trespasser    take  goods   out    of  the    custody    of  the    first    trespasser,    ^ 
the  owner  may  support    trespass  against  such  second    taker,  his  act 
not  being  excusable  (n).     This  action    may   be    supported   against  & 
bailee    *who  has  only  a  bare  authority,  as   if  a   servant  take   goods  [  *172  ] 
of  his  master  out  of  his  shop,  and  convert  them  (o)  (2),  so  it  .is  sustaina- 
ble by  an  outgoing  tenant  against  the  incoming  tenant,  for  taking  manure, 
thoogh  the  latter  had  a  right  to  it  on  paying  for  it  (p).     But  in  general 
trespass  is  not  sustainable  against  a  bailee  who  has  the  possession  coupled 
with  an  interest,  unless  he  destroy  the*chattel  (^);  nor  against  a  joint-tenant 
or  tenant  in  common  for  merely  taking  away  and  holding  exclusively  the 
property  from  his  co-tenant  (r)  because  each  has  an  interest  in  the  whole, 
and  a  right  to  dispose  thereof  (5)  ;  but  if  the  thing  be  destroyed^  trespass 
lie8(<),  and  case  may  be  supported  for  injuring  the  thing  (w)  (3).     A 
bailee  of  a  chattel  for  a  certain  time,  coupled  with  an  interest,  may  sup- 
port this  action  against  the  bailor  for  taking  it  away  before  the  time  (a:)  ; 
and  it  lies,  though  after  the  illegal  taking  the  goods  be  restored  (^). 
When  the  taking  is  unlawful,  either  the  general  owner  or  the  bailee,  if 
answerable  over,  may  support  trespass,  but  a  recovery  by  one  is  a  bar  to 
aa  action  by  the  other  (z).     Trespass  will  not  lie  for  a  refusal  to  deliver 
when  the  first  taking  was  lawful ;  trover  or  detinue  being  in  such  casie 
the  only  remedies  (a). 


(k)  jfafe,  129;  8  Lot.  347;  1  Campb.  497; 
2  id.  676. 

(0  jSnU,  129;  2  Campb.  676;  Bro.  Ab. 
Propertie,  28.  It  would  seem  that  no  action 
"WtMjd  lie  if  an  iz^nry  arose  from  a  mere  aoci- 
deaU  and  imaTo^bly,  withoat  any  de&ult  or 
rwyVmimn  on  tbe  delbndaat's  port    Ante, 

isa 

(a)  Soe  anUs  80;  8  Stark.  R.  180;  2  D.  & 

a.1. 

(9)  Sid.  43& 

(6)  1  JLeon,  87;  Cro.  Eliz.  781;  6  Co.  18  b. 

{p)  16  East,  116. 

(f)  jflnle,  169. 


(r)  1  T.  B  668;  Cowp.  480;  2  Sannd.  47g; 
ante,  79. 

(0  1  Ley.  29;  8  T.  B.  146;  Go.  Ut  200  a; 
Cowp.  217;  4  East,  121. 

(0  Co.  Lit.  200  a;  ant€,  79. 

(tt)  8  T.  R.  146;  1  Ld.  Baym.  787. 

ix)  God.  178;  F.  N.  B.  86,  n.  a. 

ly)  Ante^  161;  Bro.  Ab.  Trespass,  pL 
221;  2  Bol.  Ab.  669,  pi.  8,  6. 

{z)  2  Saond.  47  e;  Bro.  Trespass,  67;  2 
Bol.  Ab.  669,  P. 

(a)  Sir  T.  Ba^.  472;  2  Vent  170,  2 
Saond.  47  o,  p. 


istD  liis  poflsession,  and  the  owner  re-possess  himself  of  the  wagon,  without  knowledge  of  the 
change  in  its  appendages,  trespan  will  not  lie  against  him  for  the  sabetitated  articles;  the  rem- 
edy iiibe  par^,  if  any,  is  by  action  of  trover*    Parker  v.  Walrod,  18  Wend.  296. 

(1)  Proof  of  any  nnlawfol  exercise  of  authority  over  goods  wiU  support  trespass,  although 
vtAoot  fooe;  as  by  an  attachment,  although  there  was  no  remoTal  of  Uie  property.  GKbbs  v. 
Obase,  10  Mass.  126;  Bobinson  v.  llansfield,  18  Pick.  189;  Wintringham  v.  Lafoy,  7  Cowen, 
716;  MiDer  v.  Baker,  1  Metcaif,  27. 

(2)  Tide  Bttst's  P.  C.  664;  Adkins  r.  Brewer,  8  Cowen,  201 ;  Allen  v.  Crofoot,  6  Wend.  606. 
Hie  diatinction  is,  where  a  party  enters  a  house  by  license  he  will  not  be  considered  a  trespasser 
Mk  vtiiio  by  reason  of  an  unlawfhl  act  done  after  such  entry,  but  where  authority  to  enter  is 

taj  law,  and  the  party  abuses  the  authority  thus  obtained,  he  wiU  be  considered  a  tres- 
ab  initio.  lb.  > 
(S)  See  Chesley  V.  Thompson,  8  New  Hamp.  9;  Gidney  v.  Earl,  12  Wend.  98;  St  John  «. 
HBdriDg,  2  JoboB.  468.  In  Whitney  v.  Ladd,  10  Vermont,  166,  it  was  held,  that,  if  one  of 
tea  jBiot  owners  of  personal  property ,  fordbly  take  it  ftom  the  ofiBoer,  who  has  taken  it  oxi  le- 
pl  fvoeess  against  tbe  other  joint  owner,  the  officer  may  maintain  trsspass  therefor. 

Vol-.  I.  26 
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So  trespass  lies  for  any  immediate  injury  to  personal  property  occasioned 
••  by  actual  or  implied  force,  though  the  wrong  doer  may  not  take  away  or 
2.  iDjaries  dispose  of  tho  chattel ;  as  for  shooting  or  beating  a  dog  or  other  live  ani- 
alt^not^  mals ;  or  for  hunting  or  chasing  sheep,  &c.  (t)  ;  or  for  mixing  water  with 
under  pro-  wine  (c) ;  or  unintentionally  running  down  a  ship  or  a  carriage  (c/). 
^*"-  But  it  is  said  though  without  reason,  that  for  a  mere  battery  of  a  horse, 

not  accompanied  with  special  damage,  no  action  can  be  supported  (e)(1). 
It  is  said,  that  if  a  bailee  of  a  beast,  &c.  kill  it,  trespass  cannot  be  sup- 
ported, but  only  case  (/).  But  this  position  appears  to  be  erroneous; 
for  although  the  act  may  rot  render  the  party  a  trespasser  ab  initio^  yet  ho 
may  be  considered  as  a  trespasser  for  the  wrongful  act  itself  (g-).  So 
case  (A),  or  assumpsit,  for  a  breach  of  the  implied  contract,  may  be  sup- 
ported (i)  ;  and  it  seems  clear  that  if  a  person  or  bailee,  though  coupled 
[  *178  ]  with  a  beneficial  interest,  as  of  sheep  to  feed  his  *land,  or  of  oxen  to  plough 
it  (A;),  and  he  kill  or  destroy  them,  trespass  lies  because  his  interest 
therein  is  thereby  determined ;  the  same  as  when  a  tenant  at  will  cuts 
down  trees  (J).  So  one  joint-tenant  or  tenant  in  common  may  support 
trespass  against  bis  co-tepant,  when  the  chattel  is  destroyed  (m).  But 
for  a  mere  misuser  by  one  tenant  in  common  case  is  the  remedy  (n)  ;  and 
if  goods  bailed  be  not  destroyed,  trespass  does  not,  it  seems,  lie  against  a. 
baflee,  coupled  with  an  interest,  for  merely  abusing  the  chattel  (o),  pro- 
vided an  interest  and  the  right  of  possession  still  continue  in  the  bailee, 
and  a  general  owner  has  no  immediate  right  of  possession  at  the  time  the 
injury  was  committed ;  nor  can  trespass  be  supported  even  against  a 
stranger,  unless  there  be  an  immediate  right  of  possession  (p).  Trespass 
will  not  lie  for  a  loss  or  injury  occasioned  by  a  bailee's  negligence ;  be- 
cause it  does  not  lie  for  any  nonfeasance  (9). 

In  some  instances  trespass  may  also  be  supported  for  any  wrongful  act 
or  injury  committed  to  personal  property  whilst  in  the  lawful  adverse  pos- 
sessioh  of  the  wrong-doer  ;  as  where  hO  has  been  guilty  of  an  abuse  which 
renders  him  a  trespasser  ab  initio  (r).  This  rule  prevails  in  general 
whenever  the  person  who  first  acted  with  propriety  under  an  authority  or 
license  given  by  latv^  afterwards  abuse  it,  in  which  case  the  taking, 
as  well  as  the  real  tortious  act,  may  be  stated  to  be  illegal,  as  in  the  Six 
Carpenters^  case  (5)  (2).  So  trespass  lies  for  cutting  nets,  lawfully  taken 


(A)  B&mes,  452;  8  T.  B.  87;  Hob.  288; 
8  Bla.  Com.  158. 

(c)  F.  N.  B.  88. 

{d)  1  Campb.  497;  2  id,  465;  8  East,  598; 
but  see  2  New  Rep.  117. 

(<)  2  Stra.  8,  72;  quare,  Barnes,  452. 

(/)  Bac.  Ab.  Trespass,  6.1;  Moor,  248. 

{g)  Co.  Lit.  57  a;  Cro.  Elil  777, 784;  5 Co. 
18  b;  Bro.  Trespass,  pi.  295;  1  Leon.  87;  11 
Co.  82  a. 

{h)  Co.  Lit.  27  a,  n.  4. 

(1)  Cro.  EUs.  777,  784. 

{k)  Co.  Lit.  67, 58;  Cro.  Elis.  784. 


(0  7T.  R.  11;  Co.  Lit.  57  a;  Cro.  EKs. 
784;  5  Co.  18  b;  11  Co.  82  a;  Dyer,  121  h, 
pi.  17. 

(m)  2  Saand.  47;  see  farther,  fl«/e,  79. 
What  is  a  destmction  for  this  parpose,  tdt. 

(n)  8  T.  R.  146;  2  Saund.  47  h. 

(0)  2  Saund.  47  g. 

ip)  7T.  R.  9;  4T.  R.489. 

{q)  5  Co.  18  b,  14  a;  ante,  126. 

(r)  Bao.  Abr.  Trespass,  B.,  where  the  doc- 
trine of  a  party  becoming  a  trespasser  ab  initio 
is  observed  upon ;  2  Rol.  Ab.  562 ;  see  post,  179. 

(«)  8  Co.  146  b. 


(1)  Trespass  does  not  lie  against  one  who  turns  into  the  highway  a  horse,  which  he  finds 
wrongfully  in  his  field,  although  the  horse  stray  away.    Gary  v.  Little,  6  N.  JEiamp.  218; 
Humphrey  v.  Douglass,  10  Vermont,  71.    But  trespass  will  lie  against  one  who  chases  the 
plaintifif 's  horse  with  dogs,  and  causes  him  to  run  upon  a  stake,  so  that  he  dies.    James  « 
Caldwell,  7  Yerger,  88. 

(2)  Vide  Saokrider  v.  M'Donald,  10  Johns.  258;  Hopkins  v.  Hopkins,  8d,  869;  Haai4 
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damage  feasant  (/) ;  or  for  working  a  horse,  &c.  distrained  (u).    But  in       *▼• 
the  case  of  a  distress  for  rent,  we  have  seen  that  in  general  a  party  cannot  *""^^*' 
become  a  trespasser  ab  initio  by  an  irregularity,  when  the  caption  was 
lawful  (a:)  (1). 

Trespass  is  also  the  proper  remedy  to  recover  damages  for  an  illegal  Sdiy.   To 
entry  upon,  or  an  immediate  injury  to,  real  property  corporeal^  in  the  pos-  ^  P'^^P- 
session  of  the  plaintiff  (y)  (2).     This  remedy,  in  its  application  to  injuries     ^* 
to  real  property,  may  be  considered  with  reference,  1st,  to  the  nature  of 
the  property  affected ;  2dly,  to  the  plaintiff's  right  thereto ;  and  3rdly,  to 
the  nature  of  the  injury^  and  by  whom  committed. 

1st.  With  respect  to  the  nature  of  the  real  property  affected,  it  must  in  Ist   The 
general  be  something  tangible  and  fixed,  as  a  house,  a  room,  *out-house,  mature  of 
or  other  buildings  or  land.     Trespass  may  be  supported  for  an  injury  to  ptj^y 
land,  though  not  fenced  from  the  property  of  others ;  and  by  the  owner  of  afieoted. 
the  soil,  <&c.  though  it  be  an  highway  (3)  or  a  public  bridge  ;  the  term  [  *174  ] 
close  being  technical,  and  signifying  the  interest  in  the  soil,  and  not  merely 
a  close  or  inclosure  in  the  common  acceptation  of  that  term  (t^)  (4).    It 
lies,  however  temporary  the  plaintiff's  interest,  and  though  it  be  merely 
in  the  profits  of  the  soil,  as  vesturce  terrce,  or  herbagii  pasturcb  (a),  pri- 
ma tonsura  (6)  (5),  or  chase,  free  warren,  Ac.  (c)  if  it  be  in  exclusion  of 
others  (rf).     So  where  a  person  contracted  With  the  owner  of  a  close  for 
the  purchase  merely  of  a  growing  crop  of  grass  there,  it  was  decided  that 
the  purchaser  had  such  an  exclusive  possession  of  the  close,  though  for 
a  limited  purpose,  that  he  might  maintain  trespass  quare  clausumfregit 
i^nst  any  person  entering  the  close,  and  taking  the  grass,  even  with  the 

(0  Oo.  Cmr.  228.  1004;  6  llast,  164;  1  Burr.  138. 

(«)  Cca  Jm.  146;  1  T.  B.  12;  8  Wils.  20.  (a)   Go.  Lit.  4b;  5  East,  480;  6  East,  606, 

(s)  AnU,  18&  609;  Dyer,  285, 1,  40;  Bro. Trespass,  pi.  279; 

(i)  8  Barr.  1114,  1556;  5  East.  485,  487;  Moore,  802;  2  BoL  Ab.  552,  pi.  8;  Palm.  47; 

11  £ast,  56;  Bao.  Ab.  Trespass,  C.  8.    As  to  5  T.  B.  585. 

•immwUate  sod  oonseqaential  injaries,  see  anU,  {h)  7  East,  200. 

127.              •  (c)  2  SaUt.  687. 

iz)  Door.  &  Stiid>  80;  7  East,  207;  1  Stra.  (d)  Id, ;  2  BU.  Bep.  1150;  8  M. &  Sel.  499. 

ff.  brad,  1  Binn.  240.  **  hi  every  oase  to  be  met  with  ia  the  books,  the  Court  in  oonsidering 
vk>  ihaU  be  deemed  a  trespasser  ah  initio^  for  the  abuse  of  a  legal  trust,  oonfine  the  action  tot 
sodi  an  aict  to  those  who  were  either  the  acton  in  the  first  taking,  or  to  such  as  by  the  relation 
they  stood  in  to  the  first  takers,  made  themselves  parties  by  their  assent  before  or  after  the  act  * 

It  wcold  be  palpably  absurd  to  say,  that  a  man  totally  nnconoemed  with  the  original  caption  of 
goods,  shall,  ibr  an  after  aot  to  those  goods,  be  deemed  to  have  originally  taken  them."  Per 
fiFKiCMt,  J.,  Van  Brunt  v.«8chenck,  11  Johns.  882.  Hence  it  was  held,  that  where  A.,  a  cus- 
tosi-hoase  ofl&oer,  having  seized  a  vessel  as  forfeited,  while  the  vessel  was  in  his  possession,  per- 
mitted B.  (who  was  also  a  custom-house  officer,  though  no  way  engaged  in  the  original  seizure) 
to  make  use  of  her,  B.  oould  not  be  made  a  trespasser  ab  initio.  Van  Brunt  v.  Schenck,  ll 
Mns.  377. 

(1)  See  Laws  of  N.  T.  sess.  86.  o.  68.  s.  10;  1  R.  L.  486;  2  Rev.  Stat  504,  s.  28. 

(2)  The  gist  of  an  action  of  trespass  quare  clau$umf  regit  is  the  breaking  and  entering  the 
pl^tiff  's  dose.    Bttcker  v.  M'Neely,  4  Blaekf.  181 ;  Baser  v.  Quails,  ib.  287. 

(8)   Aee.  Cortelyon  v.  Van  Brundt,  2  Johns<  257;  Commonwealth  v.  Peters,  2  Mass.  127. 

(4)  Vide  Van  Bensselaer  v.  Van  Rensselaer,  9  Johns.  877.  For  an  appropriation  of  a  road, 
trespass  lies  by  the  owner  of  the  land  through  which  the  road  passes.  And  evidence  of  posses- 
moBof  the  land  on  each  side  raises  a  presumption  of  ownership  in  the  plaintiff.  Prima  facie 
Iherdtoe  the  fee  of  tiie  land  over  which  the  road  passes  belongs  to  him.  The  law  will  not  pre- 
Mne  a  grant  of  a  greater  interest  than  is  essential  to  the  enjoyment  of  the  easement;  the  rest  is 
panel  of  the  close.    Gidney  v.  Earl,  12  Wend.  98. 

(5)  Tide  Steirurt  v.  Dooghty^  9  Johns.  118; 
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assent  of  the  owner  (0)(1);  so  it  lies  for  a  trespass  on  a  portion  of  a 
^'  common  field  after  an  allotment,  authorizing  the  feeding  the  same  only 
to  ^"^to^  ^^^  ^  certain  time  (/).  So  a  person  having  an  exclusive  right  to  dig 
noT^bBr  turves  or  coals,  &c,  may  support  trespass  quare  clausum  fregit  against 
piooeii^  another  for  digging  and  taking  away  turves,  &c.  therein,  though  others 
had  common  of  pasture  over  the  land  (g).  And  if  J.  S.  agree  with  the 
owner  of  the  sou  to  plough  and  sow  it,  and  to  give  him  (the  owner)  half 
the  profits,  J.  S.  may  support  trespass  quare  cluusum  fregit  against  a 
stranger  for  treading  down  the  corn  (A)(2).  But  unless  the  plaintiff 
have  an  exclusive  interest,  case  is  the  only  remedy,  as  if  he  had  only  a 
profit  a  prendre^  as  a  right  of  common  of  pasture  or  common  of  piscary  (^t); 
and  because  the  plaintiff  hath  not  in  law  the  exclusive  possession  of  a  pew, 
trespass  cannot  be  supported  even  against  a  stranger  for  entering  it  (Ae;)  ; 
but  it  seems  that  for  breaking  a  pew,  the  owner  may  maintain  trespass  (/)  ; 
and  the  person  may  support  trespass  against  a  person  preaching  in  a 
church  without  his  leave  (m).  It  may  also  be  brought  by  a  person  who 
erected  a  tombstone^  against  a  person  who  wrongfully  removes  and  de- 
faces it  (n).  But  the  rule  is,  that  case  is  the  remedy  for  disturbing  a 
party  in  the  enjoyment  of  a  mere  easement  (o). 

This  action  also  lies  for  an  injury  to  plaintiff's  land  covered  with 

water  (3),  but  if  the  interest  be  merely  in  the  water,  case  is  the  only 

t  •Its  ]  *remedy  (p),  when  the  trespass  is  in  the  plaintiff's  river,  pond,  &c.  it  is 

to  be  described  as  an  entry  on  the  plaintiff's  close  or  land  covered  with 

water  (9)  ;  or  it  may  be  charged  that  the  defendant  broke  and  entered  a 

pool  (r^  ;  or  that  the  defendant  broke  and  entered  the  several  fishery  of 

the  plaintiff,  &c.  and  fished  therein  for  fish ;  but  it  is  disputed  whether  it 

lies  for  fishing  in  a  free  fishery  («). 

2dly.  The       2dly.  With  respect  to  the  plaintiff's  right  or  interest  in  the  property 

tbe^ain-   effected,  we  have  given  it  a  partial  consideration  in  the  preceding  pages  (<). 

tiff's         The  g*!^^  of  this  action  is  the  injury  to  the  possession;  and  the  general 

^*^        rule  is,  that  unless  at  the  time  the  injury  was  committed  the  plaintiff  was 

in  actual  possession,  trespass  cannot  be  supported  (ii)(4),  and  though 


(c)  6  East,  602. 

if)  Cto.  EUl  421;  5T.  B.  886. 

{g)  8  Burr.  1826, 1660, 1,2}  6  East,  606. 

{h)  fial.  N.  P.  86;  4  Burr.  1827;  Co.  Lit. 
4  b  ;  but  see  Gro.  EUz.  148,  and  8  Leon.  881. 

(t)  Cro.  Eliz.  421;  Burr.  1827;  Salk.  687; 
Bro.  Trespass,  pi.  174;  2  Bol.  Ab.  662,  n.  pL 
8;  Standing.place,  2  East,  190;  1  T.  B.  480. 

{k)  1  T.  B.  630;  anU,  142;  6  B.  &  Aid. 
861;  8B.  &C.  294. 

(2)  AnU,  142;  8  Bing.  187,  188;  Jaokson 
t;.  BoonsTille,  6  Metcalt  127.^ 

(m)  12  Mod.  420,  488. 

(n)  8  Bing.  186. 


(0)  Jii}U,  142. 

(p)  YelT.  148;  M'Kensiev.  Hnlei,  2  Tmy* 
lor,  181. 

(9)  Co.  Lit.  4  b;  TeW.  148. 

(r)  Ydv.  143;  Co.  Lit.  6  b. 

(s)  2  Salk.  687;  Co.  Lit  4  B.  122  a;  2 
BU.  Com.  40;  2  H.  Bla.  182;  Cro.  Car.  564) 
see  6  B.  &  C.  897;  Chitty's  Game  Laws,  2d 
edit.  288.  299. 

(0  AnUt  16, 181;  aiid  see  in  general,  Com^ 
Dig.  Trespass,  B.;.Vin.  Ab.  Ent^,  G.  4,  Trea^ 
pass,  H. 
(tt)  6  East,  486, 487. 


(1)  Austin  V.  Sawyer,  9  Cowen,  89.  So,  a  grantee  of  trees  may  maintain  trespass  qaare 
clansam  fmgX  against  the  owner  of  the  soil  fbr  cutting  them  down.  Clap  o.  Draper,  4  Mass. 
266;  Howara  v.  Lincoln,  1  Shepley,  122.  80,  it  lies  by  a  tenant  at  will,  who,  on  the  tenaney 
being  put  an  end  to,  is  entitled  to  the  emblements.  Stewart  v.  Doughty,  9  Johns.  108.  80,  by 
a  lessee  for  years  who,  on  the  expiration  of  the  tenancy,  is  by  the  custom  of  the  country  enti* 
tied  to  an  away-going  crop.  Stults  v.  Dickey,  6  Binn.  286;  Van  Doren  «.  Eyerett,  2  South. 
460;  DoTsey  v.  Eagle,  7  GUI  &  Johns.  821. 

(2)  Or  they  may  maintam  a  joint  action.    Foote  and  Litchfield  v.  CoWin,  8  Johns.  246. 
(8)  See  Smith  «.  Ingram,  7  Iredel,  176;  M*Kenzie  v.  Hulet,  2  Taylor,  181. 

(4)  Aoc.  Stuyyesant  v.  Tompkins,  9  Johns.  61;  Wickham  v.  Freeman,  12  Johns.  183;  TaJi 
Brant  V.  Sohenok,  11  Johns.  886;  Tales  v.  Joyce,  11  JoJins.  140;  Sdhenok  «.  Hundorf,  2  P.  A.. 
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the  title  may  come  in  question,  jet  it  is  not  essenjiial  to  the  action  tbat  it      i^- 
dM>uld(a:)(l),    Therefore,,  a  landlord  cannot,  during  a  subsisting  lease  ^"""^^ 
or  demise,  support  trespass  for  an  injury  to  the  land,  but  the  action  of  ^  ^°^«"* 
trespass  must  be  in  the  name  of  the  tenant  (2).    But  a  feoffment  with  not  ander 
liTcrj  of  seisin  made  on  land  determines  the  tenancy  at  will,  though  the  p^ooeu. 
teoant  be  not  present  nor  assenting  to  the  feoffment,  and  the  feoffee  may 
maintain  trespass  against  the  tenant  at  will  who  afterwards  enters  on  his 
possessicm  (y).    The  landlord  can  only  proceed  in  the  above  instances  in 
ease  as  a  reversioner ;  and  even  to  support  that  remedy  the  injury  must 
be  of  such  a  nature  as  to  affect  and  prejudice  his  reversionary  interest  (0}. 
Bat  if  trees  or  other  property  excepted  in  the  lease  be  felled,  or  trees  not 
excepted  be  felled,  and  afterwards  carried  away,  the  landlord  may  sup- 
port trespass  (a)(3).    The  mere  occupation  by  game-keeper  or  other  serv* 
ant  of  a  lodge  or  other  premises,  as  a  hired  servant,  and  without  paying 
rent,  is  to  be  considered  as  the  possession  of  the  employer,  and  the  latter 
nay  declare  as  on  his  own  possession  (6) (4).     The  payment  of  rent  by 
the  plaintiff,  his  exercise  of  the  privilege  of  shooting,  and  the  taking  of 
the  grass  without  interruption  by  a  third  person,  by  the  plaintiff 'q  license, 
▼ere  held  to  be  a  sufficient  possession  to  enable  him  to  maintain  trespass 
£>r  breaking  and  entering  woodland  belonging  to  the  crown  (c).     But 
▼here  the  plaintiff  who  had  built  a  chapel  conveyed  it  to. the  defendant  by 
a  deed,  the  validity  of  which  wus  questionable,  and  the  defendant  took 
pofiaeasion,  and  gave  the  key  to  a  gardener,  who  with  his  permission 
lent  it  to  the  plaintiff  to  preach  in  the  chapel  and  thereupon  *the  plain-  [  *167  1 
tiff  locked  ap  the  chapel,  and  refused  to  turn  the  key,  it  was  held  he  had 
not  sufficient  possession  to  maintain  trespass  (e/). 

(x)  WniM,  221^   1  East,  244}  10  East,         (a)  Jlnie,^Z.    When  not»  an/e,  64. 
65,  74.  (6)  16  East,  83,  86;  Lit  Rep;  189. 

(I)  BaU  V.  Cullmiore  and  another,  1  Gale,         (c)  4  B.  &  G.  674. 
K.  id)  6Bing  7. 

(s)  df  Air,  68. 


Bioviie,  107;  Addleman  v.  Way,  4  Teatea,  218;  8  Serg.  &  Rawle,  514;  Allen  v.  Thayer,  17 
Mtti.  299;  Bartlett  o.  Perkina,  1  Shepley,  87;  Holmes  v.  Seeley,  19  Wendell,  607;  Bipl^  «. 
Tak,46  VenDonty267s  Moore  v.  Moore,  8  Shepley,  850;  Cong.  Society  v.  Baker,  15  Vermont, 
119;  Boraey  «.  Eagle,  7  Gfll  &  Johns.  821.  See  however  Bnlkley  v.  Dolbeare,  7  Conn.  282; 
Guapbdl  V.  Proctor,  6  GroenL  12;  Bakersfield  R.  C.  So.  v.  Baker,  15  Vermont,  119;  M*Grady 
V.  Miller,  14  ib.  128.  A  mortgagee  may  maintain  trespass  before  condition  broken,  or  entry. 
Weodmff  «.  Hftlaey,  8  Pick.  888.  As  to  the  right  to  the  mortgagor  to  sustain  trespass  against 
the  mortgagee  or  others,  see  Howe  v.  Lewis/ 14  Pick.  829;  Mayo  v,  Fletcher,  ib.  525;  piagg  v. 
fhgg,  11  ib.  475;  Femald  v.  Linsoott,  6  GreenL  284. 

(1)  Vide  Hyatt  v.  Wood,  4  Johns.  157;  State  v.  Newton,  5  Blaokf.  455.  A  person  having  a 
kgal  rij^t  of  entry  on  luid,  and  entering  by  force,  is  not  liable  to  an  action  of  trespass. 
Hyatt  V.  Wood,  4  Johna.  150.  But,  if  a  person,  haying  a  legal  right  to  enter  the  hoose  of  ano- 
ther far  one  purpose,  forcibly  enter  Ibr  another  purpose,  he  becomes  a  trespasser  thereby. 
Abbott  o.  Wood,  1  Shepley,  115. 

(2)  Aoc.  Campbell  v.  Arnold,  1  Johns.  511;  Tob^  v.  Webster,  8  Johns.  168.  See  2  Pick. 
128;  8  Pick.  255;  Holmes  v.  Seeley,  19  Wendell,  507;  Boosm  v.  Benton,  6  Missouri,  592.  But 
tre^Msa  will  lie  by  the  owner  of  real  estate  against  a  person  committing  waste  by  permission  of 
fl»  tCBABt  at  will;  Daniels  v.  Pond,  21  Pick.  867;  but  not  for  a  mere  disturbance  of  the  posses- 
aon.  French  v.  Fuller,  28  Pick.  104.  Trespass  will  not  lie  for  the  reversioner  against  a  per- 
hd  eommittiDg  waste  under  authority  of  the  tenant  in  dower.    Shattnck  v.  Gragg,  28  Pick.  88. 

(8)  See  7  Conn.  285;  Wniiams  v.  Lewis,  8  Day,  498;  Gambling  v.  Prince,  2  Nott  and  M'C^ 
1S&  So,  if  land  be  granted  to  A,  with  a  reservation  of  all  mill-seats,  and  the  grantor  permit  B. 
to  eater  and  erect  a  mill,  the  entry  of  B.  and  the  erection  of  a  mill,  is  a  severance  of  the  free- 
Wld,  and  renders  the  mill  a  distinct  close;  and  B.  may  maintain  trespass  against  A.  ibr  pulling 
4awn  tbe  milL  Van  Bensselaer  v.  Van  Rensselaer,  9  Johns.  877;  Jackson  v*  Buel,  Id.  299. 
B«t  see  Torrance  v.  JSrwin,  cited  5  Binn.  290. 

(4)  DaTiB  V.  GUd^,  8  M«Coid>  422. 
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!▼•  Actual  and  exclnsive  possession,  without  a  legal  title,  i&  sufficient 

^^^^^^  against  a  wrong  doer  (1),  or  a  person  who  cannot  make  out  a  title, /^rima 
t  ^°^2"^/<^<^*^  entitling  him  to  the  possession  («)  ;  or  show  any  right  or  authority 
not  under  ^^^^  *^®  real  Owner  (/).  Therefore,  a  person  in  possession  under  an 
prooeBs.  illegal  lease  from  a  clergyman  (g-)  ;  or  under  a  mere  license  or  void  de- 
mise from  the  Crown  (A)  ;  or  even  it  should  seem  an  intruder  upon  Crown 
land,  but  not  treated  as  such  (i)  ;  may  maintain  this  action.  A  tenant 
for  years  (Aj)  ;  a  lease  at  will  (/)  ;  and  a  tenant  at  suflferance  (m)  ;  may 
support  this  action  against  a  stranger  ;  or  even  against  his  landlord  (2) 
unless  a  right  of  entry  be  expressly  oi*  impliedly  reserved  to  the  latter  (n). 
And  the  contractors  for  making  a  navigable  canal  having,  with  the  per>-. 
,  mission  of  the  owner  of  the  soil,  erected  a  dam  of  earth  and  wood  upon 
his  close  across  a  stream  there,  for  the  purpose  of  completing  their  work^ 
have  a  possession  sufficient  to  entitle  them  to  maintain  trespass  against  a 
wrong-doer  (o).  But  there  must  be  actual  possession,  and  a  mere  eight 
to  enter  is  not  sufficient ;  and  it  has  been  held,  that  commissioners  of  scw^ 
ers  could  not  maintain  an  action  against  commissioners  of  harbor,  for 
breaking  down  a  dam  erected  by  the  former,  as  such  commissioners, 
across  a  navigable  river ;  as  the  authority  to  be  exercised  by  them  on  be- 
half of  the  public  does  not  vest  in  them  such  a  property  or  possessory  in- 
terest as  would  enable  them  to  maintain  such  action  (/7).  And  the  pro- 
prietors of  a  navigation^  having  by  a  statute  a  mere  easement  or  right  to 
use  land  for  the  purposes  of  the  navigation,  do  not  necessarily  acquire 
such  interest  in  the  soil  of  a  bank  adjoining  to,  and  formed  out  of  the 
earth  excavated  &om  a  new  channel,  made  for  the  first  time  under  the 
act,  as  will  enable  them  to  maintain  trespass  (9). 

There  is  a  material  distinction  between  personal  and  real  pi*operty  as  to 
the  right  of  the  owner  ;  in  the  first  case  we  have  seen  that  the  general  prop- 
erty draws  it  to  the  possession,  sufficient  to  enable  the  owner  to  support 
trespass,  though  hehasnever  been  in  possession  (r)  (3)  ;  but  in  the  case  of 
land  and  other  real  property,  there  in  no  such  constructive  possession  (4), 

(e)  1  East,  224;  11  East,  65,67;  4  Taunt  (m)  Jd.;  18  Co.  69;  1  East,  245,  n.    a.; 

547;  and  see  2  G.  &  P.  88.    Per  Best,  C.  Ji,  Com.  Dig.  Trespass,  B.  1;  1  Saund.  822,  n.  5. 

5  Bing.  9.  <n)  11  Mod.  209;  Com.  Dig.  Biens,  H.;  11 

(/)  11  East,  65;  8  Metoalf,  289.  Co.  48. 

(i)  1  East,  244.  (0)  5  B.  &  Aid.  600. 

{h)  4  B.  &  0.  574.  (p)  2  Moore,  666;  1  B.  &  C.  221. 

(i)  See  id.  per  the  Jadgeff.  (9)  1  B.  &  C.  205;  2  D.  &  R.  816. 

(k)  2  Bel.  Ab.  551;  Sid.  847.  (r)  AnU,  62,  68;  2  Saund.  47  a;  BoL  N. 

{I)  Id,  P.  88. 

(1)  Van  Biensselaer  v.  Van  Rensselaer,  9  Johns.  881.  See  Hall  v.  Davis,  2  Carr.  &  Payne, 
88;  Hall  v.  Chaffe,  18  Vermont,  150;  Ralph,  v.  Bayley,  H  Vermont,  521;  Moore  v.  Moore,  8 
8hepley,850;  Mjrick  v.  Bishop,  1  Hawks,  485;  Biohardson  v.  Merrill,  7  Missonri,  333;  Webb 
v.  Startevant,  1  Scammon,  181;  Sawyer  v,  Newland,  9  Vermont,  883;  Barnstable  v.  Thatcher, 
8  Metoalf,  239.  Where  the  possession  has  been  mixed,  and  the  plaintiff  shows  no  title,  he  oaa- 
not  object  to  the  title  of  the  defendant  Brown  v.  Pmkham,  18  Pick.  172;  Barnstable  v.  Thatch- 
er, 8  Metoalf,  239. 

(2)  It  has  been  held  that  a  tenant  at  snflEeranoe  cannot  maintain  trespass  against  his  landlord. 
Wilde  V,  Cantillon,  1  Johns.  Cas.  123;  Hyatt  v.  Wood,  4  Johns.  150.  Bnt  see  Faulkner  o.  An^ 
derson,  Gilm.  221.  Where  a  tenant  at  will  of  a  house  remains  in  possession,  after  refusing  or 
neglecting  to  pay.the  rent  that  is  due,  and  after  the  landlord  has  given  him  in  writing,  fourteen 
days'  notice  to  quit,  he  cannot  maintain  an  action  of  trespass  quare  clautum  f  regit  against  the 
landlord  for  entering  the  house  with  force  and  arms  and  taking  away  the  windows  and  insiito 
doors  thereof.    Meculer  v.  Stone,  7  Metoalf,  147. 

(8)  Mather  v.  Trinity  Church,  8  Serg.   &  Rawle,  512;  North  v.  Turner,  9  Serg.  &  Bawl^ 
244. 
(4)  Aoo.  CampbeU  v.  Arnold,  1  Johns.  512;  Btulti  o.  Diokey*  6  Binn.  290;  Webb  v.  Stocu 
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and  unless  the  plaintiff  had  the  actual  possession  by  himself  or  his  ser-       !▼• 
rant  (5),  at  the  time  when  the  injury  was  committed,  *he  cannot  support  ''^^^^ 
this  action  (/)  (1).     Thus,  before  entry  and  actual  possession,  a  person  can-  ^-  lojanes 
not  maintain  trespass, though  he  had  the  freehold  in  law ;  as  a  parson  before  not^trnder 
iodaction  (u),  or  aconusee  of  a  fine  (x)^  or  a  purchaser  by  lease  or  release,  process, 
thoogh  the  statute  executes  the  use  (y),  or  an  heir  (z),  or  a  devisee  against 
an  abator  (a),  or  a  lessee  for  years  before  entry  (6).    And  it  seems  to 
be  doubtful  whether  the  assignees  of  a  bankrupt  can  sue  for  a  trespass  be* 
fore  the  bankruptcy ;  at  all  events  it  has  been  decided  that  the  bankrupt  may 
maintain  snch  action  (c).     But  if  the  party  having  the  legal  title  to  land, 
enter  thereon,  (as  by  going  on  the  land,  and  beginning  to  plough,  &c.,) 
with  intent  to  take  possession,  although  he  does  not  declare  that  such  is  his 
intention,  he  may  maintain  trespass  against  a  person  wrongfully  in  posses- 
sion at  the  time  of  the  entry,  and  who,  without  quitting  possession,  desires 
the  owner  to  go  away,  and  in  fact  continues  his  wrongful  possession  after- 
ward (d).     The  party  wrongfully  holding  possession  of  land,  cannot  treat 
the  rightful  owner  who  enters  on  the  land  as  a  trespasser  (e).     A  person 
a/l^r  induction  may  maintain  this  action  for  glebe  land,  though  he  make  no 
actual  entry,  for  the  induction  puts  him  in  possession  of  part  for  the  whole 
(/),;  and  a  disseisee  may  have  it  against  a  disseisor  for  the  disseisin  it- 
self, becaase  he  was  then  in  possession  (2)  ;  but  not  for  an  injury  after 
the  disseisin  (g-),  until  he  hath  gained  possession  by  re-entry,  and  then  he 
may  support  this  action  for  the  intermediate  damage  (3)  ;  for  after  the 

*(i)  16  East,  88.  (6)  Bao.'Ab.  Leases,  M.;  Plowd.  142. 

(0  5  East,  485,  487;  Bao.  Ab.  Trespass,  (c)  8  Taunt  742;  3  Moore,  96,  S.C.;  see 

C.  8.  8  B.  &  A.  225;  2  B.  &  G.  298. 

(■)  Vin.  Ab.  Entry,  G.  4,  and  Trespass,  S.;  {d)  7  B.  &  C.  899. 

Bac  Ab.  Leases,  M.;  Plowd.  528.  (0  7  T.  K.  481;  7  Moore,  474;  1  Bing. 

(*)  2  Leon,  147.  158,  S.  C. 

(J)  Carter,  66;  Vin.  Ab.   Trespass,  a  pi.  (/)  2  B.  &  Aid.  470. 

18,14;  Not.  78;  Com.  Dig.  Trespass,  B.  8.  (^)  2  RoL  Ab.  528;   Dyer,  985;    8  Bla. 

(j)  Plowd.  142;  2  Mod.  7.  Com.  210. 

(a)  2  Mod.  7. 


tevut,  1  Scammon,  181;  Dobbs  r.  GaUidge,  4  Dot.  &  Batt  68;  Leadbetter  v.  Fitzgerald,  1 
Pike,  448.  An  unrecorded  deed  of  wild  land  is  not,  of  itself,  sufficient  evidence  of  posse88i6n, 
by  the  grantee,  to  entitle  him  to  maintain  trespass  against  a  third  person.  Estes  v.  Cook,  22 
Pick.  295.  But  sec  M*Gran  v.  Bookman,  8  Hill,  (S.  C.)  265.  In  Cahoon  v.  Simmons.  7  Ire- 
dell, 189,  it  was  held,  that  constructive  possession  is  sufficient  to  entitle  one  to  maintain  tres- 
pas  qmare  elausum.  But  see  Van  Brunt  v.  Sohenck,  11  Johns.  885,  where  Spencer,  J.,  says, 
^  We  have  carried  the  principle  as  to  real  property,  further  than  has  been  done  in  England ; 
and  we  allow  the  owner  to  maintain  trespass  without  actual  entry,  on  the  principle  that  the 
ponessioo  follows  the  ownership,  unless  there  be  an  adverse  possession."  See  also  Wickham  v. 
Freeman,  12  Johns.  184;  Bush  v.  Bradley,  4  Day,  806;  Graham  v.  Houston,  4  Devereux,  282. 
And  what  is  said  by  Duncan,  J.,  8  Serg.  &  Rawle,5]8,  514;  Wilcox  v.  Kinzie,  3  Scammon, 
224;  BobiDSon  v.  Douglass,  2  AiJcen,  864 ;  Sawyer  v.  Newland,  9  Vermont,  888;  Davis  v. 
Claiiey,  3  M'Cord,  422;  Bulkley  v.  Dolbeare,  7  Conn.  288;  Austin  v.  Sawyer,  9  Cowen,  89; 
Wfanier  r.  Hotchkiss,  10  Conn.  225;  Skinner  v.  M*Dowell,  2  Nott  &  M.  68;  Truss  v.  Old,  6 
Band.  556;  Bigelow  v.  Lehr,  4  Watts,  877;  Kempton  v.  Cook,  4  Pick.  805;  Walter  v.  Clarke, 
4  Bibb.  218;  Pearson  v.  Dunsby,  2  Hill.  S.  C.  466;  Shepard  v.  Pratt,  15  Pick.  82. 

(3)  See  Fish  v.  Branamon,  2  B.  Monroe;  Davis  v.  Wood,  7  Missouri,  162;  Gleason  v,  Ed^. 
Bso^  2  Seammon,  448.  The  possession  of  part  of  a  tract  of  land,  by  the  owner  of  the  whole, 
ii  the  posBession  of  the  whole.  Kinoaid  v.  Ix>gue,  7  Missouri,  167;  Stone  v.  Moore,  7  Missou- 
ri, 170. 

<2)  Bowland  v.  Bowlaud,  8  Ham,  (Ohio,)  40. 

(3)  Vide  Tobey  o.  Webster,  3  Johns.  471;  Holmes  v.  Seeley,  19  Wendell,  507;  Putney  v. 
Breaser,  2  Metcalf,  588;  Dorrell  v.  Johnson,  17  Pick.  263;  Bigelow  v.  Jones,  10  Pick.  161; 
Allen  V.  Thayer,  17  Mass.  299;  Blood  v.  Wood,  1  Metcalf.  528;  Tyler  9.  Smith,  8  Metcalf, 
199;  Bymm  0.  Carter,  4  Iredell,  810;  Chadbourne  v.  Straw,  9  Shepley,  450;  Graham  v. 
BoostoD,  4  Devereux,  282;  Culling  v.  Cos,  19  Vermont,  517.  After  entry  on  a  tenant  at  suf- 
faiiMa  the  oimer  may  sostun  trespass  against  him.    Dorrell  v.  Johnson,  17  Pick.  268.    But 
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vr.      oommon  of  an  old  wall  pnll  it  down  in  order  to  rebuild  it,  and  does  re* 
^  build  it,  this  is  not  a  destruction  for  which  trespass  lies  (/).    If  two  be  tea- 
to  ^°^*  ^^^^  ^*  common  of  a  folding,  and  one  of  them  by  force  prevent  the  other 
TsJtm^  from  erecting  hurdles,  trespass  lies  (m).     This  action  does  not  lie  against 
prooen.     a  tenant  in  common  for  taking  the  whole  profits  (1),  yet  if  he  drive  out  of 
the  land  any  of  the  cattle  of  the  other  tenant  in  Sommon,  or  hinder  him 
from  entering  or  occupying  the  land,  an  action  of  ejectment  may  be  sup- 
ported (n)  ;  but  not  it  seems  an  action  of  trespass  (o)(2). 

Though  the  entry  were  lawful,  yet  by  a  subsequent  abuse  of  an  autbority 
in  law  to  enter,  aa  to  distrain,  &c.  (except  for  rent  or  poor's  rates  (jf)^  or 
under  the  Turnpike  Act)  (9),  the  party  may  become  a  trespasser  ab  ini- 
tio (r)  (3).    As  if  an  officer  under  an  execution  continue  in  possession  IcMUr 
[  *180  ]  gei*  than  the  law  allows,  his  entry  becomes  a  trespass  *ab  initio  (js).     And 
it  seems  that  a  magistrate  is  a  trespasser  ab  initio^  if  he  commit  a  person 
charged  with  an  offence  for  re-examination  for  an  unreasonable  time  (^). 
So  in  the  case  of  distress  damage  feasant^  a  subsequent  conversion  of  the 
goods  renders  the  original  seizure  illegal  (u)  (4).    BxiX  in  these  cases  the 
subsequent  act  must,  in  order  to  render  the  original  entry  a  trespass,  be  ia 
itself  forcible,  and  an  act  of  such  a  nature  that  trespass  would  lie,  if  no 
authority  or  right  existed  ;  and  therefore  a  sheriff  acting  upon  a  fieri  fi^ 
ciaSf  is  not  a  trespasser  ab  initio^  merely  because  he  extorts  more  thaa 
he  was  justified  in  levying  (2;).    In  the  case  of  a  distress  for  rent,  if  the  ^ 
party  remain  in  possession  an  unreasonable  time  more  than  five  days  C9)i  \ 
or  turn  the  plaintiff's  family  out  of  possession  (z)  ;  he  is  liable  for  those  \ 
acts  only.    In  the  case  of  an  authority  from  the  complainant  himself  to  \ 
enter,  the  abuse  of  such  authority  (5)  will  not  in  general  render  the  partf  i 
a  trespasser  ab  initio  (a)(6^. 

{I)  8  B.  ^  C.  267;  anU,  79.  B.  &  C.  28. 

(m)  Co.  Lit  200  b.  (t)  10  B.  &  G,  488. 

(n)  Co.  Lit  199  b;  8  Wils.  119;  12 Mod.  (u)  8  Wils.  20. 

567.  (x)  6  B.  &  C.  485. 

(0)  8  &  &  a  269.  (y)  2  Sm.  717;  1  Hen.  BU.  18;  11  BmW 

S)  1  Hen.  Bla.  18.  895;  2  Campb.  115;  ante,  288.    What  is  • 

)  8  Geo.  4,  c.  126,  s.  144.  reasonable  time,  see  4  B.  &  Aid.  208»  quali^r- 

(f  >  Bac.  Ab.  Trespass,  B. ;  Six  Carpenten'  kg  the  decisioii  in  1  Hen.  Bla.  16. 

ease,  8  Co.  146;  2  Bla.  Bep.  1218;  Com.  Dig.  (z)  1  East,  189. 

Trespass,  C.  2;  8  T.  R.  292;  6  B.  &  C.  48&  (a)  Lane,  90;  Bac  Ab.  Trespass.  B.;  2  9L 

(s)  2  Bla.  Bep.  1218;  5  Tiont  196;  see  6  R.  166. 

( 1)  Aitumpiit  lies  by  one  tenant  m  oommon,  agunst  his  00-tenant,  who  has  sold  the  eommtm 
property,  and  receiyed  aU  the  monqr.    Gardiner  Man.  Co.  v.  Heald,  5  GreenU  881. 

(2)  But  see  Wilkins  o.  Barton.  5  Vermont,  76;  Booth  v,  Adams,  11  Vermont,  156;  Porter  9^ 
Hooper,  1  Shepley,  26;  Donean  v.  Sylvester,  1  Shepley,  417;  M*GiU  v.  Ash,  7  Barr,  897. 

(8)  Vide  Adains  v.  Freeman,  12  Johns.  408. 

(4)  Selling  an  article  under  process  of  law,  before  or  after  the  time  prescribed  b]^law,  will 
make  the  officer  a  trepasser  ab  initio*  Pierce  v.  Benjamin,  14  Pick.  850;  Purrington  v.  I4>r{i^ 
i  Mass.  888;  Smith  «.  Ghites,  21  Pick.  66.  Omitting  to  give  an  impoanded  beast  reasonable  fbod 
and  .water,  will  make  the  Md-driver  a  trespasser  ab  initio.  Adams  v.  Adams,  18  Pick.  88t«. 
Bee  Gibbs  v.  Chase,  10  Mass.  126, 129;  Nelson  v.  Merriam,  4  Piclc.  249.  SeeSaokrider  a.  M'I>«» 
naldy  10  Johns.  258;  Hopkins  v.  Hopkins,  ib,  869.  Bat  a  mere  non-ftasance  will  not  vaijB  ^ 
party  a  trepasser  ab  initio.  Hale  v.  Clark,  19  WendeU,  498;  Gardner  v.  CampbeU,  15 
401. 

A  seizare  and  sale  of  the  whole  of  a  chattel  on  an  ezeontion  against  a  co-tenant  of  it  win 
{he  sheriff  a  trespasser  ab  initio,  as  to  the  other.    Melville  v.  Brown,  16  Mass.  82;  Walker  «l 
»tt8,  24  Pick.  191, 194. 

(6)  Sed  vide  Adams  v.  Freeman,  12  Johns.  409.    As  to  the  distinction  between  the  abuae  itf 
an  authority  in  law  and  in  Act,  eee  Airther,  Van  Bnint  v,  Schen<Ac,  18  Johns.  416;  %Allea  m^ : 
Crolbot,  8  Cowen,  606;  Barnes  v,  Barnes,  6  Vermont,  888.    See  Allen  v.  Crofbot,  5  Wendell^ 
506. 

(6)  WendeU  o.  Johnson,  8  N.  Hamp.  220;  Cashing  v.  Adame,  18Plek.  110, 114  Apenoii  Ivh 
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In  the  next  preceding  pages  we  have  considered  when  this  action  may       ^- 
bc  snpported  against  a  party  for  his  own  immediate  act ;  in  some  cases  it  ■'""'^■* 
may  be  supported  against  a  pnerson  for  the  acts  of  another  and  of  cattle^  Ac.  ^*^5^* 
Thus  a  party  may  be  sued  in  respect  of  his  previous  consent  or  request  MpaBsei 
Ihat  the  trespass  ma]^  be  committed  ;  as  if  A.  command  or  request  B.  to  of  Mwrit 
beat  or  impress  C,  or  to  take  his  goods,  or  to  commit  a  trespass  on  his  land,  ^^-jl^^ 
and  B.  do  it,  this  action  lies  as  well  against  A.  as  against  B.  (fr);  and  trech        ' 
pa^  lies  against  a  master  where,  while  the  servant  drives  his  master,  the 
horse  of  the  latter  runs  away  and  does  damage  (c).     So  i(  A.  direct  the 
sheriff  to  levy  particular  goods,  not  the  property  of  the  defendant  in  the 
action,  A.  may  be  sued  in  trespass  ((().    It  may  also  be  supported  against  a 
person,  not  being  an  infant  or  feme  covert,  who  afterwards  assents  to  a  tres- 
pass committed  for  his  benefit  (e)  (1),  though  not  so  as  to  render  him  liable 
for  a  forcible  entry  (/) ;  so  for  taking  goods,  even  to  subject  the  party  to 
liability  for  the  abuse  of  an  authority  in  law,  as  a  trespasser  ab  initio  (g*) 
(2).    But  without  such  consent,  trespass  does  not  in  general  lie  ;  as  if  A. 
eommand  his  servant  to  do  a  lawful  act,  as  to  distrain  the  goods  of  B.,  and 
he  wrongfully  take  the  goods  of  C,  A.  is  not  liable  (A),  the  liability  of  the 
Aeriff  being  an  exception  (t)  *(3).     And  the  mere  acceptance  of  goods  [  *181  ] 
illegally  taken  by  another,  does  not  always  furnish  evidence  of  an  assent 
0£) ;  as  if  a  pound-keeper  receive  goods  illegally  distrained  (/).    But  in 
uese  cases,  if  the  party  after  demand  withhold  the  goods,  trover  may  be  sup^ 
ported  against  him.    And,  as  we  have  already  seen,  unless  there  be  an 
aetoal  consent  to  the  trespass,  either  before  or  after  it  was  committed ;  oir 
wdess  the  act  was  the  probable  result  of  the  orders  given,  and  the  servant 
used  due  care ;  even  a  master  is  not  liable  in  an  action  of  trespass  for  the 
id  of  his  servant ;  though  case  may  be  supported  against  him  in  some  in- 

(6)  Ante,  79;  1  Campb.  187;  2  Bla.  Bep.         (p)  Lane,  90;  anU,  65. 
10(5;  Balk.  409;  4  Inst  817;  Bao.  Ab.  Tns-         (h)  8  Wils.  812,  817;  1  Etat,  2081;  anU-, 


6. ;  Com.  Dig.  Trespass,  C.  1.  81. 
(c)  3  Tvr.  220.  (t)  AnU,  81. 

(<0  2  BoL  688,  L  6, 10.  {k)  2  RoL  656.  L  50. 

(f)  AnU,  79,  80;  Cowp.  478^  8  Wils.  877.         (0  Cowp.  476. 

if)  4  Inst  817;  Co.  Lit.  180  b^n.  4. 

^ ^  •  

ywiiiimg  catUe,  tatoi  damage  ftOManU  beft>Te  the  damages  liave  bees  asoertained  bj  two  ftiioe 
ficweES,  aader  the  aot,  seas.  86,  c  86,  a.  19;  2  R.  L.  184,  is  a  traspaflser  ab  iniiiio.  Pratt  v. 
^etrie,  2  Johns.  191;  Saekrider  v.  M'Dtmald,  10  Johns.  268;  Hopkins  v.  Hopkins,  10  Johns. 
M.  So  OB  a  distress  for  rent,  if  the  goods  distrained  on  are  sold  withont  having  been  appraised 
ad  edTcrtisedy  agreeably  to  the  21st  of  March,  1772,  the  distrainer  is  a  trespasser  ab  initia. 
tin  V.  Sharp,  11  Serg.  k  Bawle,  899. 

(1)  Vide  Adams  v.  Freeman,  9  Johns.  117;  Smith  «.  Shaw,  12  JohnSb  267.  Ch.  J.  Spencer 
ai^s :  "  To  render  one  man  liable  for  the  acts  of  others,  it  mast  appear  that  they  acted  in  oon- 
c«t,  or  that  the  act  of  the  individaal  sought  to  be  charged,  ordinarily  and  naturally  prodaoed 
As  aets  of  the  others."  Game  v.  Swan,  19  Johns.  882;  Wan  v.  Osborne,  12  Wend.  89.  la 
Hm  ease  fast  cited  a  party  sold  a  mill  standing  upon  the  lot  of  another,  and  appointed  a  day  t6 

it,  promising  to  aid  a  purchaser  in  removing  it;  but  the  mill  was  in  (hot  taken  down  and 
ed  I7  the  pmohaser;  hid,  that  the  vendor  was  liable  in  trupaui  althoogh  not  present,  or 
in  tiie  removal,  ib.  80  where  the  deftndant  sold  the  plaintiff's  steam  engine,  and  r»- 
■istcd  the  pnrehaser  to  take  it  away ;  and  he  was  held  liable  in  trespass.  Blorgan  v.  Varriok, 
V  Vend.  694.  So  a  person  who  aids  an  oflBoer  in  eKCcnting  prooess,  if  the  officer  is  not  jostifisd 
W  the  pfrooess,  althoagh  2  R.  S.441,  s.  80,  enacts  that  an  ofl&oer  may  command  assistanoak 
Uer  «.  MoiT^on*  10  Wend.  128;  Oystead  «.  Shed,  12  Mass.  612.    In  a  trespass  all  are  princi- 

e;  and  aU  and  each  of  the  trespassers  are  liable  for  all  the  injury  done.    Whitaker  o.  £ng* 
1  Bay,  16;  Chanet  v.  Parker,  1  Bep.  Con.  Ct.  888;  Johnson  v.  Thompson,  1  Baldwin, 
«^1;  Ffinee  9.  Flynn,  2  Litt.  240;  Jaekson  v.  Walsh,  14  Johns.  406;  Morgan  v,  Variok,  8 
,687;  Stooghton  v.  Mott,  16  Vermont,  162;  Bell  v.  Miller,  6  Ohio,  160;  Whitney  «v 
,  1  Soaounon,  264;  Palmer  v.  Crosby,  1  Blaokf.  142;  Bidge  v.  Wilson,  ib.  410. 

(2)  Vide  Van  Brunt  v.  Schenckf  18  Johns.  414. 
(8)  VidaHMsid  «.  bzael,  1  Bhin.  240. 
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fl\-  stances,  for  injuries  in  respect  of  which  the  servant  is  liable  in  trespass  (m) 
""  (1)-     ^®  ^^^^  before  seen  how  far  agents  or  partners,  Ac.  are  liable  (n)* 
^^•^^        We  have  already  partially  considered  the  liability  of  a  person  for  the 
paises  of    ^^^  of  his  cattle  (o)  (2).    In  those  cases  in  which  the  defendant  is  not  li^ 
otlMrt;  or  able,  unless  he  had  notice  of  the  propensity  of  his  cattle,  as  in  the  instance 
of  oftttlo.    Qf  ^  ^Qg  biting  mankind,  sheep,  Ac;  (3)  or  an  unruly  bull  doing  some  in- 
jury, the  remedy  is  in  general  by  action  on  the  case  (j?);  and  that  is  the 
proper  form  of  action  for  the  consequences  of  bringing  an  unruly  horse  &c. 
into  an  improper  place  (^).    But  if  the  animal  were  naturally  of  the  pro^ 
pensity  to  do  the  mischief  complained  of,  as^hoVses  and  cattle  to  trespass 
on  land,  though  the  owner  had  no  notice  in  fact  of  their  •propensity,  the 
remedy  is  trespass  (r\ 

Trespass  may  also  oe  supported  for  an  injury  committed  by  animals  no* 
toriously  ferocious,  and  let  loose  by  the  owner  (5)  (4) . 

m 

SECONDLY,  UNDER  COVES  OF  LEGAL  PB0CEEDIN6S. 

The  application  of  the  action  of  trespass  to  injuries  committed  under 
color  of  a  legal  proceeding,  may  be  considered  under  the  seven  following 
heads : — 

First,  in  general  no  action  whatever  can  be  supported  for  any  act,  how- 
ever erroneous y  if  expressly  sanctioned  by  the  judgment  or  direction  of 
ytocftid'  one  of  the  superior  Courts  at  Westminster;  or  even  by  an  inferior  mag- 
1  ^Ju!"  istrate,  acting  within  the  scope  of  his  jurisdiction  Q)  (5).  If  the  court  or 
^iioto.    inferior  judge  has  jurisdiction  over  the  subject  matter  (6),  he  is  not  liable 

(m)  JinU,  81, 181;  1  Eut,  106;  2  BoL  668,  (r)  Jinie,  82;  2  Bol.  Ab.  668,  N.  1. 16;  8 

1,  26;  1  Taunt  668;  4  B.  &  Aid.  690.  61a.  Com.  211 ;  1  Ld.  Baym.  608,  1688;  Baa 

(n)  AnU,  84,  86  Ab.  Trespam,  O.  2. 

(0)  AnU,  82, 168.  (t)  Ante,  82;  Ld.Baym.  1688;  8  East,  696, 

ip)  Id,  ibid;  Ltttw.  90;  Cro.  Car.  26;  Ld.  696. 

Baym.  608, 1688;  12  Mod.  888;  ^m,  26,  pL  (0  10  Co.  76  a.;  2  Wils.  884;  8  M.  &  8eL 

162.  411,  426,  427,  428;  1  B^  &  C.  169;  anit. 

(g)  Veiitr.296,  77. 


lit    For 

crroiifOttff 


(1)  Treapass  will  not  lie  agaiaat  a  rail  road  corporation  fcr  an  injury  done  to  the  plaintiff  bj 
their  looomotive  engine,  whether  Bach  injury  be  accidental  on  the  part  of  the  servants  of  tbe 
company,  where  it  does  not  appear  that  the  particular  injary  was  done  by  command,  or  with  the 
assent  of  the  defendants.  The  PhUadelphia,  Germantown,  and  Morristown  Bail  Bead  Co.  v. 
Wilt,  4  Wharf:  148. 

(2)  By  the  conmion  law,  a  party  into  whose  land  agisted  cattle  escape,  and  there  do  damage, 
may  maintain  trespass  against  the  general  owner  of  the  cattle,  or  against  the  agister,  at  his  elec- 
tion; Sheridan  V.  Bean,  8  Metcalf,  284;  Bamnm  «.  Vandusen,  16  Conn.  200;  and  this  law  it 
not  altered  by  the  Bevised  Stats,  of  Massachusetts,  Ch.  118,  §  4;  Sheridan  v.  Bean,  8  Metoalf. 
284. 

(8)  Paflf  o.  Slack,  7  Barr,  264. 

(4)  The  owner  of  a  cow  which  is  accustomed  to  hook,  the  yioious  propensity  being  known  to 
the  owner,  is  liable  for  damage  done  by  her,  although  it  be  done  in  the  highway,  against  the 
land  of  her  owner,  and  while  going  to  her  usual  watering  place;  Coggswell  v.  Baldwin,  16  Ver<> 
mont,  404.  So  the  owner  of  a  bull  is  liable  to  this  action,  if  the  bull  break  from  his  endoeore 
and  gore  a  horse  of  his  neighbor  so  that  he  die,  and  the  measure  of  damages  is  the  valtw  of  the 
horse.    Dolph  v.  Ferris,  7  Watts  &  Serg.  867. 

(6)  See  7  Conn.  11,  and  the  cases  dt^i  Ykle  Heoker  v.  Jarret,  8  Bum,  404;  Henderson  •, 
Brown,  1  Caines,  92. 

^  Where  a  justice  acts  without  acquiring  jurisdiction,  he  is  a  trespasser;  but  hating  juriadio- 
tion,  an  error  in  judgment  does  not  subject  him  to  an  action.  Horton  v.  Auchmoody,  7  Wesid. 
200;  Brown  v.  Crowl,  6  ib.  298.  In  order  to  render  the  officer  liable,  it  should  appear  from 
the  prooen,  that  the  authority  issuing  it  had  no  jurisdiotion.  Chnrohm  v.  Chuxchill,  12  Ver- 
mont, 661. 

(6)  Shoemsker  v.NesbU,  2  Bowie,  201;  Cooper  V.  Adams*  2  Blaokl  294. 
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as  a  trespasser,  boweyer  erroneous  the  conclusion  at  which  he  arriyes 
maj  be  («).  And  we  have  before  seen  that  commissioners  *of  bankruptcy 
are  not  liable  in  trespass  for  committing  a  person  who  does  not  answer  to 
their  satisfaction,  when  examined  before  them  touching  the  bankrupt's  es- 
tate (x).  It  seems  that  no  action  will  lie  against  a  judge  for  what  he  does 
judiciaUy^  though  it  were  done  maliciously  (i/)  (1);  at  least  he  would  not 
be  liable  in  trespass  in  such  case.  And  where  the  lord  chancellor  sitting 
in  bankraptcy  committed  the  solicitor  to  the  commission  for  not  obeying 
an  order,  it  was  held  that  he  had  jurisdiction  to  do  so,  and  that  no  action 
was  sustainable  against  him  f9r  so  doing  {z).  But  when  an  inferior  Court 
is  guilty  of  an  excess  of  jurisdiction,  trespass  may  be  supported  for  any 
thing  done  under  such  proceeding  (a)  (2).  And  in  the  case  of  an  error  by 
mimislerial  ofiScer,  this  action  maybe  supported,  if  the  injuvy  complained 
of  was  committed  with  forceand  immediate  (fr).  We  have  already  con* 
sidered  how  far  a  judicial  officer  or  other  public  agent  will  be  liable,  on 
the  ground  of  haying  exceeded  his  jurisdiction  or  authority,  or  acted  with 
n^Iigence  in  the  exercise  of  his  duty  (c). 

Secondly.  When  the  Court  has  no  jurisdiction  over  the  subject-matter,  Sdiy. 
trespass  is  the  proper  form  of  action  against  all  the  parties  (3)  for  any  7^^^,  ^ 
act,  which,  independently  of  the  process,  would  be  remediable  by  this  tSon/*^ 
action  or  by  trover,  if  goods  have  been  taken  (d).     Trespass  lies  if  com* 
missioners  of  excise  adjudge  low  wines  to  be  strong"  waters^  Jfc.  (e)  ;  or 
leather  searchers  improperly  seize  leather  (/).     It  has  been  considered, 
that  when  civil  proceedings  in  an  inferior  Court,  having  no  jurisdiction 
over  the  debt,  are  adopted  by  a  party  with  an  express  malicious  intent, 
though  there  be  a  demand  recoverable  elsewhere,  an  action  on  the  case 
nay  be  supported  (g*).    So  where  the  party  maliciously  and  unduly  issues 


(s)  See  anU,  78;  6  Btog.  85. 

(z)  1  B.  &  C.  163;  anU,  78. 

(f )  7  St  Tr.  442;  6  Howell,  1094  ;  8  M.  & 
8eL  426;  2  Hawk.  c.  18,  s.  20;  see  cases  cited 
IB  IHeae  v.  Lord  Broagham,  1  Mood.  &  Rob. 
809;  e  Osr.  &  P.  259,  8.  C.  In  saoh  oases  the 
WMguiraU  might  be  panished  by.  eriminaL  in- 
ftrmatioo,  or  hidiotment,  see  id.  and  Burn,  J., 
Sihed.  tit. '•Jtts/tcet." 

(x)  Dieas  v.  Lord  Brougham,  1  Mood.  & 
Bob.  909;  6  Car.  &  P.  249,  8.  C. 

(a)  See  an/e,  78, 1  B.  &  C.  169.  Note  the 
fiMisetion  between  error  in  the  process  or  oth- 
er preeeedings,  where  there  is  jarisdiotion  over 
the  sabjeet  matter,  and  an  irregular  proceed- 


ing where  there  is  a  total  want  of  jarisdiotion, 
8  M.  &  Sel.  426,  427,  428. 

(6)  1  Ld.  Raym.  471;  1  Salk.  895;  2  T.  R. 
226.  The  steward  of  a  court  baron  is  a  judi- 
cial and  not  a  mere  ministerial  officer,  2  B.  ft 
Aid.  478. 

(c)  Ante,  78,  85. 

id)  10  Co.  76  a^  2  WUs.  885;  7  B.  &C. 
686. 

(e)  Hardr.  488;  2  Wils.  884. 

(/)  6  T.  R.  448. 

ig)  2  Wils.  802;  2  Chit.  Rep.  894.  Std 
vid$  2  T.  R.  226.  It  would  seem  trespass  is  at 
least  the  safer  remedy  in  such  case. 


(1)  Beaorain  v.  The  Hon.  Sir  W.  Scott,  8  Campb.  888,  was  an  action  on  the  case,  brought 
agUBtt  •  judge  of  the  Ecclesiastical  Court,  who  excommunicated  a  party  for  refusing  to  obey  an 
sfdBr  which  the  court  had  not  authority  to  nudre. 

(2)  Blood  V.  Sayre,  17  Vermont,  609.  So  the  trespass  lies  against  a  justice  of  the  peace,  who 
issauB  a  warrant  on  a  oonfiction  ibr  a  forcible  entry,  t^  which  the  party  is  turned  out  of  posses- 
lioB,  aAer  the  serrlee  of  a  etrtiorari.  Case  v.  Shepard,  2  Johns.  Cas.  27.  The  want  of  jurisdio« 
ties  in  a  court  rendering  a  judgment  renders  the  judgment  coram  non  judiee  and  Toid,  and  the 
■agietrale  and  all  others  concerned  in  enforcing  the  judgment  would  be  trespassers.  Putnam 
iL  Mmn.  3  Wend.  202;  Bigelow  o.  Steames,  19  Johns.  89;  15  ib.  121;  Elliott  v.  Pearsall,  1  Pet« 
V.  8.  188;  1  Wend.  126;  Brady  v.  Carrington,  1  Gar.  Law  Repos.  869;  Gardner  v.  Neil,  1  Car. 
Um  Bepoa.  492;  Beatty  v.  Perkins,  6  Wend.  882;  M'Cool  v.  M'Ciuny,  Harper,  486;  VaU  v. 
kwis,  4  Johns.  460. 

(8)  Bembert  v.  Kelley,  Harper,  66;  Kennedy  «.  Terrill,  Hardw.  490^  Taylor  o«  Mo&tt,  2 
BaekC  806;  Flaek  v.  Akeny,  Bieese,  145;  HuU  v.  BlaisdeU,  1  Scammon,  884;  Allen  v.  Gray» 
11  Cobb,  id;  Qramoiid  o.  Raymond,  1  Conn.  40;  Horton  «.  Anohmoody,  7  WendeU»  200} 
PL  QnmOm^  2  Bereitu,  370;  St^hons  v.  Wilkhia,  6  Barr.  260. 
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IT.  a  second  fieri  facias^  case  may  perhaps  be  brought  (A)(1)  ;  and  if  h 
*sBaBfM.  party  maliciously  procure  a  magistrate  to  grant  an  illegal  warrant,  it 
2.  Injuries  g^^j^g  j^q  jg  liable  in  case  for  the  malice  (t).  Trespass  is  also  the  proper  . 
OT  orpnJ  remedy,  where  an  inferior  Court  has  jurisdiction  over  the  subject-matter, 
CU9,  &c  but  is  bound  to  adopt  certain  forms  in  its  proceedings,  from  which  it  de- 
[  *183  ]  viates,  and  whereby  the  •proceedings  are  rendered  coram  fumjtid%ce(k')(T)^ 
But  it  does  not  lie  for  arresting  a  person  privileged  either  personally  or 
locally^  but  case  is  the  only  remedy  (0(3). 

Justices  of  the  peace  are  liable  in  trespass  in  either  of  the  following 
cases  \—^First^  If,  on  their  convicting  or  making  an  order  on  a  party  upon 
a  statute,  the  conviction  or  order  on  the  face  of  it  does  not  show  that  any 
offence  has  been  committed,  and  in  fact  discloses  that  they  acted  without 
jurisdiction  (m).  Secondly^  If  the  conviction  or  order  show  an  excess 
of  jurisdiction  by  them  (n).  And  in  these  cases  trespass  lies  against  the 
magistrate  for  any  distress  or  imprisonment  upon  the  conviction  or  order, 
although  the  conviction  or  order  has  not  been  quashed,  and  there  ia  no 
imputation  of  malice.  Thirdly^  A  justice  of  the  peace  is  a  trespasser,  if 
the  warrant  of  commitment  do  not  show  an  offence  over  which  he  has 
jurisdiction,  although  there  may  have  been  a  previous  regular  conviction 
which  is  still  in  force  (o).  Fourthly^  He  is  liable  if  the  warrant  of  comr 
mUment  substantially  vary  from  the  conviction,  so  that  the  offence  stated 

(A)  Hob.  205,  206;  see  1  B.  &  C.  U5.  (m)  Cowp.  140;  7  B.  &  C.  686;  2  Chib 

(»)  2  Chit  Rep.  804.  Rep.  804;  I  M.  &  T.  469. 

{k)  Sir  W.  Jones,  171;  1  East,  64;  Bep.  (n)  6  M.  &  Sel.  814. 

temp.  Hardw.  71;  Hob.  68;  2  Balstr.  64.  (o)  2  BiDg.  688,  altered  in  7  &  B  a.  4,  <b 

{I)  10  Co.  76  b;  6  Id,  52  a;  2  Bla.  Rep.  29»  80;  and  9  G.  4,  o.  8I4 
1190;  Dougl.  671;  3  Wito.  878. 

(1)  A  ministerifil  ofBoer  is  protected  in  the  ezecation  of  process,  although  the  conrt  have  not 
in  fact  Jurisdiction  in  the  case,  if  it  appears  on  the  face  of  the  process  that  the  court  has  joria. 
diction  of  the  tubject-maiter;  and  nothing  appearing  to  apprise  the  officer  but  that  the  court 
has  jurisdiction  of  the  per  ton  of  the  party  to  be  affected  by  the  process;  Sayaoool  v.  Booghtoi^ 
6  Wend.  170.  The  same  principle  which  protects  an  officer  who  executes  process  of  a  ooort  of 
genercU  juritdietwn  should  protect  him  when  he  executes  process  of  a  conrt  ot  limitid  juriadiC'- 
tion,  ib.  That  where  an  inferior  court  has  not  Jurisdiction  of  the  subject-matter,  or  having  il 
has  not  jurisdiction  of  the  person  of  the  defendants,  all  iU  proceedings  are  absolutely  to«I| 
neither  the  members  of  the  court,  nor  the  plaintiff,  if  asseDting,  can  be  protected  by  them,  ib. 
Vide  Wise  v.  Withers,  8  Cranch,  881.  Smith  v.  Shaw,  12  Johns.  257i  In  the  latter  case,  the 
difference  between  a  deitot  of  jurisdiction  as  to  the  subject-matter,  and  as  to  the  person  or  plaoos 
is  considered  by  the  court;  in  the  former  instance,  the  officer  being  a  trespasser,  but  not  in  tha 
latter,  unless  the  defect  of  Jurisdiction  appear  on  the  process.  See  also  Shoemaker  v,  Nesbit,  S 
Rawle,  201;  ChurohUl  v.  OhurohiU,  12  Ve|mont,  661;  Donahoe  v.  Shed,  8  Metcalf,  826;  WO* 
marth  v.  Burt,  7  Metcalf,  257;  Merriam  v.  Bryant,  14  Conn.  200;  Barnes  v.  Barber » I  Gil- 
man,  401;  PariLer  v.  Smiih,  1  Oilman,  411;  Hart  v,  Dubois,  20  WendeU,  286. 

An  officer  is  protected  in  executing  process  regular  on  its  face,  though  he  may  know  fiMts 
making  it  void  for  want  of  jurisdiction.  People  v.  Warren,  6  Hill,  440;  Wilmarth  «.  Bart,  7 
Metcalf,  257.  But  if  he  actually  knows  that  the  process  he  is  executmg  has  been  saperseded, 
he  will  be  liable.    Morrison  v.  Wright,  7  Porter,  67. 

(2)  So  for  maliciously  suing  out  a  capias  against  a  fireeholder  for  debt  Farmers*  Bank  «* 
McK'mney,  7  Watts,  215. 

(3)  Chase  v.  Fish,  4  Shepley,  182;  Carle  v;  Delesdemier.  1  Shepley,  868.  Bat  trespaw 
has  been  held  to  lie  against  a  justice  of  the  peace,  who  ToluntarUy,  and  without  the  request  or 
authority  of  the  plaintiff,  issued  an  execution  against  the  body  of  a  person,  whom  he  knew  t» 
be  privileged  from  imprisonment  Peroivalv.  Jones,  2  Johns.  Cas.  49.  But  see  Hess  «. 
Morgan,  8  Johns.  Cas.  85.    So,  trespass  lies  against  a  party  at  whose  instance  a  yoid  wanant 

X  is  issued  out  of  a  justices  court  against  a  person  prinleged  irom  arrest    Curry  v.  Pringle»  11 

Johns.  444.  A  regular  process  from  a  court,  having  Jurisdiction  of  the  sabjeot-matter  will  prcH- 
tect  a  ministerial  officer  of  the  court,  but  it  is  otherwise  in  respect  to  a  party  who  wantoaly 
takes  out  an  execution  upon  a  tatuJUd  Judgment,  and  sells  the  property  of  the  defendant. 
M'Gaiuiy  «.  Herrick,  5  Wend.  240.  Brown  v.  Peeter,  7  Wend.  801.  in  the  case  last  dted,  it 
was  held  that  an  action  on  the  case  lies  against  a  party  who  wroogfolly  and  wUfolly  soes  ttxeouih 
tion  on  ajudgment  which  he  knows  is  satisfted;  and  that  it  was  not  neossiary  to  aUega  or  pxovw 
^tual  malice* 
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k  tbe  former  and  that  described  in  the  latter,  are  in  law  wholly  different       it. 
in  their  nature,  for  in  snch  case  the  commitment  has  no  conyiction  to  support  '■"^^ 
.  it  0).    And  Fifth/p,  Trespass,  and  not  case,  is  the  proper  remedy  against  unJer  ©3u 
a  justice  of  the  peace  who  maliciously  grants  a  warrant  against  another,  or  of  pro- 
and  causes  him  to  be  arrested  thereunder,  without  any  information,  upon  oess,  &o. 
any  supposed  charge  of  felony  (g)  ;  or  who,  Sixtklt/,  commits  a  party 
diarged  with  felony  for  re-examination  for  an  unreasonable  time,  but  with- 
out any  improper  motive  ;  and  it  seems  that  a  warrant  of  commitment  for 
an  unreasonable  time  is  wholly  void  (r). 

Magistrates  are  910^  liable,  i^rs^.  If,  having  jurisdiction  over  the  sub- 
jectmatter,  they  produce  a  conviction  drawn  up  in  due  form  and  remain* 
ing  in  force.  In  snch  case  the  conviction  is  a  protection  in  any  action 
against  them  for  the  act  so  done,  and  the  facts  therein  stated  cannot  be  con- 
tro?erted  in  such  action ;  (there  being  a  regular  commitment  or  warrant)  (5) 
(1).  Secondly,  They  are  not  liable  in  trespass  upon  snch  a  conviction  being 
quashed;  tbe  statute  (0  expressly  providing  in  such  case(M)  that  the  plain- 
tiff shall  not  recover  more  than  2d.,  without  costs  of  suit,)  besides  the  sum 
kfied,  if  any,  unless  it  be  alleged  in  the  declaration,  ^'  and  which  shall  be 
incase  only,''  thai  the  justice  acted  maliciously  and  without  reasonable  and 
probable  *can8e.  In  such  an  action  upon  the  case,  it  is  not  sufficient  for  the  [  «lg4  ] 
plaintiff  to  prove  his  innocence,  and  to  call  on  the  magistrate  to  show  prob- 
able caose  for  the  conviction  ;  but  the  plaintiff  must  give  such  evidence  of 
what  passed  on  the  hearing,  by  calling  the  witnesses  for  the  prosecution,  or 
otherwise,  that  it  may  appear  there  was  no  probable  cause  for  the  convic- 
tion (a:}.  Thirdly,  Justices  are  not  liable  for  a  mere  error  in  judgment  or 
mistake  in  the  particular  case,  where  they  have  jurisdiction  over  the  subject- 
matter.  The  defendant,  as  a  magistrate,  committed  to  prison,  as  a  felon, 
the  plaintiff  against  whom  a  charge  had  been  made  of  maliciously  cutting 
down  a  tree  on  premises  in  his  occupation,  the  property  of  A.  B.;  and  it 
was  held  that  the  defendant  was  not  liable  to  an  action  (^).  Fourthly,  We 
have  before  observed  (z),  that  magistrates  are  not  liable  as  trespassers 
for  what  they  do  upon  a  charge  or  complaint  in  a  matter  over  which  they 
might  have  jurisdiction,  unless  all  the  facts  are  shown  to  have  been  laid 
before  them,  and  it  appear  that  full  opportunity  was  afforded  them  of 
forming  a  correct  judgment,  &c. 

The  acts  of  a  justice  who  has  not  duly  qualified  are  not  absolutely  void ; 
and  therefore  persons  seizing  goods  under  a  warrant  of  distress,  signed  by 
a  justice,  who  has  not  taken  the  oaths  at  the  general  sessions,  nor  deliver- 
ed in  the  certificate  required,  are  not  trespassers  (a)(2). 

Thirdly.     When  a  Court  has  jurisdiction,  but  the  proceeding  is  irregur  8dly.    /r- 
lar  (2),  trespass  against  the  attorney  and  plaintiff  is  in  general  the  pro-  pJ*JJ^ 
per  form  of  action  {b)  ;  and  where  a  judgment  has  been  set  aside  for  ir-  Ligs. 

{p)  8  B.  &  C.  409.  .A  Blight  diMrepanoy  is  (x)  6  Taant.  680. 

■It  flMterial,  12  E«ii»  67.  (y)  6  Bing.  86. 

(a)  2  T.  a.  825.  («)  Ante,  78. 

(r)  10  B.  &  C.  28.  (a)  8  B.  &  Aid.  266. 

(j)  16  EMt,  18;  8  B.  &  G.  649;  7  B.  &  C.  (6)  8  Wila.  841,  868,  876;  2  Bla.  R«p.  846. 


8M,  aee  12  EMt,  67.  Attorney  ftnd  client  liable  Ibr  aot  of  agents, 

(I)  43  G.  8,  c.  141.  B.  1.  anU,  81. 

<s)  B0S 12  East,  67;  16  id,  18. 


(1)  See  Miner  v,  Orioe,  1  Richardson,  147. 

13)  Kejier  v.  The  Comm.  of  Franklin,  2  Rawle,  189;  Cornish  9.  Tonng,  1  Ashm.  168. 
CI)  Qnea  r.  Mons,  6  GreenL  291;  Poalk  «.  81ooam»  8  Blaokt  421 ;  Barkelos  v.  Bandall,  4 
Mkl479. 
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XV.       regularity  (1),  this  is  the  appropriate  remedy  for  any  act  done  under  it 

TREBPAM.  ^^^      jjj  i^j^Q  ^^gg  Qf  Morgan  and  Hughes  (rf),  it  was  decided,  that  an 

2.  Injaries  action  on  the  case  conld  not  be  sustained  against  a  Magistrate,  for  issuing 

OT  o?pro^  an  irregular  and  void  warrant,  though  maliciously,  and  that  the  action 

cen,  &c.     8houl4  have  been  trespass  {e)  ;  for  in  general  no  action  can  be  supported 

against  a  magistrate  for  any  thing  done  by  him  in  that  capacity,  on  the 

ground  of  malice  (/) ;  and  if  there  be  an  irregularity,  that  must  be 

treated  as  such  in  an  action  of  trespass  (2).     But  with  regard  to  a  party 

issuing,  or  causing  to  be  issued,  irregular  process,  &c.  it  seems  that  the 

person  prejudiced  is  at  liberty  to  support  an  action  on  the  case  against 

him  where  there  was  no  cause  of  action,  and  the  proceeding  was  malicious 

as  well  as  irregular  (g-).    The  liability  of  a  magistrate,  if  a  conviction  be 

void,  or  be  quashed,  has  been  already  observed  upon  (A). 

i*185]      *  Fourthly,  When  the  process  has  been  misapplied,  as  when  A.  or  his 
.  Where   property  has  been  taken  upon  process  against  B.,  trespass  is  in  general 
prooees       the  only  remedy  {%)  (3).     And  trespass  is  the  proper  form  of  action,  if 
viwippiu   there  be  a  misnomer  in  the  process  which  has  not  been  waived,  though  it 
be  executed  on  the  person  (4)  or  goods  of  the  party  against  whom  it  was 
in  fact  intended  to  be  issused  (A:)  (5)  ;  and  in  these  casefis  the  sheriff  and 
his  officers  are  liable,  as  well  as  the  parties  who  expressly  directed  the 
process  to  be  thus  irregularly  executed  (0(6)« 
6.  When        Fifthly.  When  the  process  of  a  superior  or  inferior  Court  has  been 
aiwS  "■  abused  (m),  trespass  against  the  sheriff  and  his  officer,  or  other  minister- 
ial officer  (n),  committing  the  abuse,  is  the  proper  action  ;  if  the  conduct 
of  the  officer  was  in  the  first  instance  illegal,  and  an  immediate  injury  to 
the  body,  or  to  personal  or  real  property;  as  if  the  officer  arrest  oat  of 
the  sheriff's  bailiwick  (o),  or  after  the  return  day  of  the  writ  0?)C7)  ; 

(c)  1  Stra.  606.  {k)  6  T.  R.  284;  8  East,  328.    When  Uia 

{d)  2  T.  B.  225.  party  arrested  is  liable,  see  2  Chit  Rep.  867; 

(<)  Se3  also  2  Stra.  610;  8  M.  &  Sel.  425.  1  B.  &  Aid.  647;  see  Tidd,  9th  edit.  447^7 

627 ;  7  State  Trials,  442;  6  Howell,  1094.  B.  &  C.  486. 

(/  )  1  T.  R.  646;  1  Wills,  282.  (/)  JlnU,  80,  81,  88. 

ig)  AnU,  183.  (m)  2  T.  R.  148. 

(A)  j9fi/e,  188.  (n)  2  B.  &  Aid.  478. 

(t)  2  Wits.  809;  2  Bla.  Rep.  888;  1  Bulst.  (o)  Sir  T.  Jones,  214;  2  Bla.  Rep.  884. 

149;  Moore,  467;  Hardr.  822;  see  7  B.  &  C.  {p)  2  lElsp.  Rep.  685. 
486. 

(1)  Milliken  v.  Brown,  10  Serg.  &  Rawle,  188.  Bat  if  the  process  be  erroi^eoas  or  Toidabto 
only,  trespass  wUl  not  lie.  Reynolds  v,  Corp,  8  Caines,  267.  But  seen  Chapman  v.  Pjett.  11 
Wendell,  81. 

(2)  Reynolds  v.  OrTis,  7  Cow.  269. 

(8)  Foss  V.  Stewart,  2  Shepley,  812;  Baldwin  v.  Whittier,  4  Shepley,  88;  Sibley  v.  Brown,  8 
Sbepleiy,  186;  Lothrop  v.  Arnold,  12  Shepley,  186. '  And  trespass  lies  eyen  if  the  process  hj 
Tirtoe  of  which  the  arrest  was  made  was  intended  to  be  against  the  person  actually  arrested^ 
Melvin  v.  Fisher,  8  N.  Hamp.  606  Trespass  lies  for  breaking  into  a  dwelling  house  to 
oiyil  process.    Ilsley  v.  Nichols,  12  Pick.  270;  Oysted  v.  Shed,  18  Mass.  620. 

(4)  Qriswold  v.  Sedgwick,  6  Cow.  466;  Mead  v.  Haws,  7  Cow.  882.    So  the  gaoler  _ 

and  detaining  a  person  arrested  by  mistake,  instead  of  another,  is  Uablein  trespass.    Aarcm  tfl 
Alexander,  8  Campb.  86. 

(6)  Ace.  Wilks  9.Lorck,2  Taunt.  899;  SoandoTer  v.  Wame,  2  Campb.  270.  But  if  th« 
party  himself  occasioned  the  mistake,  he  cannot  maintain  the  action.  Price  v.  Harwood»  S 
Campb.  108. 

(6)  See  Collins  v.  Waggoner,  Breese,  143.    Where  the  officer  is  not  justified  by  the  process » 
one  assisting  him  by  his  command  is  liable  as  a  trespasser.    Elder  v.  Morrison,   10  Wendell^ 
128;  Hooker  v.  Smith,  19  Vermont,  161.     But  it  seems  not  where  the  officer  merely  ftnlMWi 
quently  abuses  his  authority.    Oystead  v.  Shed,  12  Mass.  606,  611. 

(7)  Ace.  StoTel  V.  Lawrence,  8  Day,  1;  Vail  v.  Lewis  and  Livingston,  4  Johns.  460;  Adams  su 
Freeman,  9  Johns.  117;  Barkeloo  v.  Ran4«U,  4  BIao)^  476.    But  the  plaintiff  or  his  attcxKii^j^ 
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or  if  he  break  open  aa  outer  door,  Ac.  (^)(1),  or  seize  uader  a  fieri  fa-       ^« 
das  fixtures  of  the  defendaat,  who  was  a  freeholder  (r).     And  although    ''*"^^' 
the  conduct  of  the  officer  were  in  the  first  instance  lawful,  yet,  if  ho  ^'  ^^i^^^ 
abuse  his  authority  and  commit  some  act  of  trespass  not  warranted  by  the  ^f  pr^oen. 
process ;  as  if  he  detain  a  party  on  a  capias  ad  satisfaciendum,  after  he  &o. 
tenders  the  debts  and  costs  (s)  he  becomes  a  tresspasser  ab  initio  (0(2)* 
If  the  abuse  be  merely  a  nonfeasance,  or  any  act  not  in  itself  a  forcible 
trespass,  case  for  such  abuse  or  wrongful  act,  and  not  trespass,  is  in  gen* 
eral  the  proper  remedy   (t£)(3).     And  in  general,  when  the  act  com- 
plained of  consists  of  a  mere  nonfeasance  ;  as  if  the  sheriff,  or  a  magis- 
trate, Ac.  improperly  refused  bail,  or  to  act,  when  they  should  do  so  ;  an 
action  upon  the  case,  and  not  an  action  of  trespass,  is  the  form  to  be  adopt- 
ed  (a:)(4). 

Sixthfj/j  When  a  ministerial  officer  proceeds  without  warrant,  on  the  Gthly. 
ioformatioQ  of  another,  trespass,  and  not  case,  is  the  proper  form  of  action  "Y^^^r^ 
i^ainst  the  informer,  if  it  turn  out  that  no  offence  for  which  an  arrest  with-  ^^^  par^ 
oat  warrant  is  justifiable  had  been  committed  by  any  person  (^)  ;  and  tres-  aceuHng, 
pass  is  the  remedy  against  the  informer,  if  there  *were  no  warrant,  although  [  *186  ] 
it  appear  that  some  person  had  committed  the  offence,  and  it  l3e  one  for 
which  an  arrest  might  legally  be  made  without  a  warrant,  provided  there 
was  not  reasonable  or  probable  cause  for  charging  the  plaintiff  with  having 
committed  the  offence.     When  an  officer  proceeds  without  warrant,  and 
without  foundation,  upon  his  own  apprehension,  trespass  is  the  proper  form 
of  action  against  him  (z). 

Seventhly,  But  no  person  who  acts  upon  a  regular  writ  or  warrant  can 
be  liable  to  this  action;  however  malicious  his  conduct;  but  case  for  the   Tthly.  If 
malicious  motive  and  want  of  probable  cause  for  the  proceeding,  is  the  p^^eed- 
only  sustainable  form  of  action  (a)(5).  Ia?in*^^ 

farm. 

(?)  Cowp.  1;  8  B.  &  P.  228.    As  to  when         (y)  6  T.  R.  816;  2  Bing.  623;  >  Gampb. 

pvtj  joBlified  ia  breakiiig  opea  doors,   &o.  187.    The  officer  is  not  liabU  if  he  act  on  in- 

■ee  2  Moore,  307;  8  Taant  250;  2  B.  &  Aid.  formation  of  a  felony,  although  no  oflfenoe  had 

692.  been  oommitted,  8  Taant  14;  6  Bing.  526;  1 

(r)  5  B.  &  Aid.  625.  Chit  Crim.  Law,  21,  22. 

(t)  Per  Dennison,  J.,  1  Wils.  154.  («)  1  Salk.  896;  1  Ld.  Raym.  454;  2  Stra. 

(f)  BacAb.  Trespass,  B.;  2  Bla.  Rep.  1218;  820;  8  Taant  14;  1   Chit  Crim.  Law,  21» 

fodi  179.  22. 

(a)  AmU^  179;  5  B.  &  G.  485.  (a)  Ante,  188;  8  T.  R.  185;  Boot  v.  Cooper» 

(x)  jf  Afe,  127,  184,  179;  3  B.  &  P.  551;  1  1  T.  R.  585,  reported  also  in  8  Esp.  Rep.  185; 

Leoii.323;8   Wils.  842,  848  ;    8  M.  &  SeL  8  B.  &  P.  226;  6  T.R.  815;  HaL  P.  C,  151. 

m. 

wOl  Boi  be  liable  unless  the  arrest  were  made  by  their  direction,  and  an  action  on  the  case  wiU 
BQl  lie  against  them  for  not  countermanding  the  execution  after  return  day.  Vail  v.  Lewis, 
Adoas  9.  Freeman,  abi  supra;  Hollister  v.  Johnson,  4  Wend.  639. 

<1)  See  Douglass  v.  The  State,  6  Terger,  525;  Steadman  v.  Crane,  11  Metoalf,  295. 

Those  who  a^  the  sheriff  in  making  an  arrest  by  breaking  an  outer-door  of  the  defendant's 
dveDing  house,  are  trespassers,  though  they  act  by  command  of  the  sheriff  Hooker  v.  Smith, 
19  YeniKnit,  151. 

(2)  Melrille  V.  Brown,  15  Mass.  82. 

(8)  See  Humphrey  v.  Case,  8  Conn.  102. 

(4)  Vide  Home  v.  Constant,  4  Johns.  82. 

(5)  Plummer  v,  Dennett,  6  Qreenl.  421,  and  the  American  cases  there  cited.  Luddington  v. 
Ptek.  2  Conn.  700.  Beaty  v.  Perkins,  6  Wend.  882.  BeU  v.  Clapp,  10  Johns,  263.  Hayden  v. 
8UI,11  Mass.  500;  Owens  v.  Starr,  2  Litt  284;  Turner  v.  Walker,  8  Gill  &  Johns.  877:  M^IIush 
a.  Poudt,  1  Bailey,  441 ;  Watson  v.  Watson,  9  Conn.  141;  Kennedy  v.  Terrill,  Hflrdeu,  490; 
XBrris  V.  SooU,  21  Wend.  281.  Fortuer  v.  Tamagan,  8  Porter,  257;  Wilcox  v.  Smith,  5  Wend- 
^231;SaTaoool  v.  Boughteo,  5  WeodeU,  170;  Noble  v.  Holmes,  5  HiU,  194;  Horton  v.  Hen- 

'        t,  1  HiU,  118;  Jermaine  v.  Waegener,  1  Hill,  279;  Parker  v.  Walros,  l^  WendeU*  514; 
V.  Qrioe,  1  iUdhardsoi^,  147;  WuL  v,  Dubois,  20  Wendell,  28(^. 
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IM  ^  OP  THE  F0B1C8  OF  ACHONB. 

^-  The  deelarcUum  in  thiR  action  contains  a  concise  statement  of  the  injnrj 

'"•  complained  of,  whether  to  the  person,  or  to  personal  or  real  property,  and 
should  allege  that  such  injury  was  committed  vi  et  armis  and  contra  pncem. 
^^■^ingt  The  pleading  rules  of  Hilary  T.  4  W.  4,  ordered,  that  in  actions  of  tres- 
pass  quare  clausum  fregit^  the  close  or  place  in  which,  &c.  must  be  de» 
signated  in  the  declaration  by  name  or  abuttals^  or  otker  description,  in 
failure  whereof  the  defendant  may  demur  specially.  The  same  rules  also 
affect  ih^  pleas  and  other  pleadings.  The  stat.  8  <&  4  W.  4,  c.  42,  s.  21, 
enables  a  defendant,  in  some  cases  of  trespass  for  injuries  to  personal  or 
real  property,  to  pay  money  into  Court,  after  obtaining  leave  from  the 
Court  or  a  judge  for  the  purpose.  The  general  issue  is  not  guilty  of  the 
trespasses  as  alleged  by  the  plaintiff;  and  under  it  few  matters  of  defence 
can  be  given  in  evidence,  and  consequently  the  pleadings  in  this  action  re- 
quire much  attention.  In  an  action  of  trespass  for  assault  and  battery  to 
the  person,  and  in  trespass  to  real  property,  if  the  damages  recovered  by 
verdict  be  under  405.  the  plaintiff  will  in  genercU  recover  no  more  costs 
than  damages  (6)  ;  but  where  there  has  been  a  false  imprisonment,  or  an 
injury  to,  or  asportation  of,  a  personal  chattel,  it  is  otherwise.  The 
verdict  and  judgment  are  for  the  damages  assessed  by  the  jury,  and 
costs  (1). 


[  nST  ]  *V,  EJECTMENT  (6). 

T.  This  action  lies  for  the  recoyery  of  the  possession  of  real  property,  in 

which  the.  lessor  of  the  plaintiff  has  the  legal  interest  and  a  possessarf/ 
right  not  barred  by  the  statute  of  limitations  (c).  It  is  not  a  real  action, 
nor  a  mere  personal  action  ;  but  is  what  is  termed  a  mixed  action,  partly 
for  the. recovery  of  the  thing  or  property  itself,  and  partly  to  recover  damr 
ages.  •  It  is  true  that  in  general  the  damages  recovered  in  an  action  <^ 
ejectment  are  merely  nominal,  but  in  some  cases  between  landlord  and 
tenant  such  damages  are  in  effect  the  full  amount  of  the  mense  profits  up 
to  the  time  of  trial  (jd).    It  is  now  brought  in  the  name  of  a  nominiu 

Slaintiff,  whose  supposed  right  to  the  possession  is  founded  on  a  supposed  , 
emise  made  to  him  by  the  party  or  parties  really  entitled  to  the  possession 
of  the  property,  or  sometimes  several  demises.  This  remedy  is  attended 
with  the  peculiar  advantage,  that  by  introducing  several  counts  on  tho 
demises  of  different  persons,  all  risk  of  defeat,  on  account  of  any  doubt  in 
whom  the  legal  right  is  vested,  may  in  general  be  avoided.  The  action 
cannot  be  commenced  until  the  real  plaintiff's  right  of  entry  has  accrued* 
If  that  take  place  in  term,  the  declaiation,  which  is  the  first  proceeding  in 

(5)  Tidd,  9th  edit.  968.    There  are  some  2d  edit.  See  the  act  1  Geo.  4»  o.87,  ftr  fkoHi* 

exceptions,  vtcfe  id.  968  to  968.  tating   proceedings,  &o.  by  landlord    against 

(6) Aa  to  the  history  of  this   action,  see  8  tenant  holding  over;  and  11  G.  4,  and  1  W.  4, 

Bis.  Com.  199;  the  natareof  it,  8  Wils.  120;  2  o.  70. 

Barr.  667,  668;  Selwyn's  Ni.  Pri.  Ejectment;  (c)  7  T.  B.  47;  2  Burr,  668;  8  T.  R.  2. 

Ban.  ejectment;  Tidd;  ch.  46, 1189,  9th  edit;  {d)  Under  stat.  1  G.  4.  c.  87,  Chitty's  Sam. 

•nd  the  excellent  work  of  Bir.  Sergeant  Adams,  Prac.  227 ;  8  Bing.  656. 

~"                                ■_.._.^,.^.-       -_  —        --._        .       .              .          _--          ^    ^ 

(1)  See  the  effoot  of  the  recoTory  of  a  judgment  in  irnpaui  and  trover  for  canying  atraj  tba 
pkintiiF's  goods.    Floyd  v.  Browne,  1  Bawle.  121;  White  v,  Phttbriok,  6  Oreenl.  147. 
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the  suit,  may  be  delivered  io  and  entitled  of  snch  term ;  or  if  the  right  of  ^_^ /■ 
mtrj  accrue  in  yacatiou^  the  declaration  may  be  delivered  any  time  before  * 
the  next  essoign  day,  entitled  of  the  preceding  term.  In  either  case  a 
notice  accompanies  the  declaration,  requiring  the  painty  in  possession  to 
tppear  in  the  term  sab^equent  to  that  of  which  the  declaration  is  entitled 
(f).  But  in  ejectment  by  a  landlord  against  his  tenant,  or  other  person 
claiming  under  such  tenant,  the  practice  has  been  very  lately  altered  with 
respect  to  the  issuable  terms ;  in  order  to  give  landlords,  whose  right  of 
eatrj  accrues  in  or  shortly  after  either  of  those  terms,  an  opportunity  of 
bfiBgiog  action  of  ejectment  and  having  them  tried  at  the  ensuing  assizes. 
The  statute  (/)  provides,  that  where  in  such  actions  the  tenancy  expires 
or  right  of  entry  accrues  in  or  after  Hilary  or  Trinity  Term,  the  lessor  of 
the  plaintiff  may,  at  any  time  within  ten  days  after  such  tenancy  shall 
I  expire  or  right  of  entiy  accrue,  serve  a  declaration  in  ejectment,  entitled 
\  of  the  day  next  after  the  day  of  demise  in  such  declaration,  'whether  the  [  *188  ] 
I  Buse  shall  be  in  term  or  vacation,  with  a  notice  to  appear  and  plead  within 
ten  days ;  and  proceedings  may  be  had,  and  rules  to  plead  given,  in  the 
I  nme  manner  as  if  the  declaration  had  been  served  before  the  preceding 
tefm ;  but  no  judgment  can  be  signed  against  the  casual  ejector  until  d^ 
fiinlt  of  appearance  and  plea  within  such  ton  days ;  and  it  is  requisite  to 
give  six  clear  days'  notice  of  trial  before  the  conmiission  day  of  the 
assizes  at  which  the  action  is  to  be  tried.  That  statute  also  provides  that 
a  judge  of  either  of  the  Courts  at  Westminster  may,  upon  summons,  give 
time  to  plead,  or  stay  or  set  aside  the  proceedings,  or  postpone  the  trial 
nntil  the  next  assizes,  &g. 

Mere  nominal  damages  and  costs  are  recoverable  in  this  action ;  and  in 
order  to  complete  the  remedy  for  damages,  when  the  possession  has  been 
]oBg  detained,  an  action  of  trespass  for  the  meme  profits  must  in  general 
be  brooght,  after  the  recovery  in  ejectment  (^)  (1).  This  action  of  ejeU- 
mad  may  be  considered  with  reference,  jffr^^,  to  tiie  nature  of  the  propeftjf 
or  thing  to  be  recovered ;  secondly^  the  r^hi  to  such  property ;  and, 
tkirdi^j  to  the  nature  of  the  ouster  or  injury. 

This  action  is,  in  general,  only  sustainable  for  the  reeovery  of  the  pos^  In  gnienL 
seesion  of  real  property  (A),  as  for  land,  or  building  annexed  to  the  land,  J^^^^p. 
•  upon  which  an  entry  might  in  point  o!  fact  be  made,  and  of  which  the  ertjitUtf! 
sheriff  could  deliver  actual  possession  (2).    Therefore  it  is  not  in  general 
nstainable  for  the  recovery  of  property  which  in  legal  consideration  is  not 
tamgible  (3) ;  as  for  an  advowson,  rent,  common  in  gross  or  other  incor* 
poreal  hereditament ;  or  a  water-course,  where  the  land  over  which  the 
water  rms  is  not  the  property  of  the  claimant,  Ac.  (t).   Nor  is  it  sustain- 
able for  a  fsiovable  chattel,  such  as  a  stall  (/). 

J€)  lad  In  oertain  caseB  between  landlord  description,  see  Bnn.  Eject  121  to  186;  Sd- 

i  tmaaX  to  pat  in  bafl,  if  ordered  by  ooort,  W7n*s  Ni  Pri.  Eieot ;  Adams  on  JE^eot  18,  &a, 

*B.  1  Geo.  4, 0. 87,  s.  1.  and  l^dd,  9th  Edit  1190. 
(/)  1  W.  4.  c.  70, 8.  86.  (t)  8  ma.  Com.  206;  Telv.  148;  Bun.  ]^]eot 

(r)  Ab  to  ibs  aetion  ibr  neene  proftte,  see  181  to  186;  Adams,  18,  20. 
[  fid,  192.  (i)  1  Gar.  &  P.  128. 

(A)  For  irbat  an  e)eotmeiit  lies,  and  the 

(1)  Yide  Cnmmins  v.  Noyes,  10  Mass.  685.    Osboom  v.  Osboom,  11  Serg.  &  Rawle,  65. 

(2)  Blaefc  v.  Hepbom,  2  Teates,  881.    Vide  Jackson  v.  Bad,  9  JohnSr  298;  Nichols  v.  Leins, 
aCtaa.  187. 

(S) Bee  Jadd «. iieoaazd,  ID.  Clup.  204;  Black  v.  Hepbam,2  Teates,  831;  Deov.  Gnuig,8 
191. 
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"Hr  Bnt  ejectment  lies  for  common  appendant  or  appnrtetiant,  if  .demanded 

wunuuit.  j^g  guch,  with  the  land  in  respect  of  which  it  is  claimed,  for  the  sheriff,  by 
In  gtttraL  giving  possession  of  the  land,  gives  possession  of  the  common  (A:)  Quare 
impedit  is  the  proper  remedy  for  the  recovery  of  a  church  or  rectory 
where  the  church  is  full ;  but  ejectment  lies  for  a  church  or  rectory  when 
demanded  as  such,  if  the  lessor  has  been  presented,  instituted,  and  induct- 
ed ;  and  for  this  purpose  the  church  is  void  if  the  adversary  was  simoni- 
acally  presented  (/).  Ejectment  also  lies  for  tithes^  by  the  statute  of  82 
Hen.  8,  c.  7,  s.  7  (m).  This  action  is  also  maintainable  for  a  coal  mine 
[  *189  ]  (n) ;  for  a  fishery  (o) ;  for  the  *prima  tonsura  of  land  {q)  ;  for  hay, 
grass,  and  after-math  (r)  ;  and  for  the  pasture  of  sheep  (5).  It  is  neces- 
sary to  describe  with  some  degree  of  certainty  the  nature  of  the  property 
in  the  pleadings,  and  the  word  "  tenement,"  except  by  way  of  reference 
to  an  antecedent  specification  of  particular  descriptions,  is  too  general 
{f)  ;  and  if  a  water-course  (1),  where  the  grounds  also  belongs  to  the 
plaintiff,  is  sought  to  be  recovered,  it  must  bo  described  as  so  many  acres 
of  land  covered  with  water  (u). 
Mly.  Tlie  With  respect  to  the  title^  a  party  having  a  right  of  entry,  whether  his 
dUt  fhm^  f^i^Q  jj^  Jq  fee-simple,  fee-tail,  or  in  copy-hold,  or  for  life,  or  years,  may 
support  an  action  of  ejectment ;  but  the  right  of  possession  must  be  of 
some  duration,  and  exclusive ;  and  therefore  an  ejectment  cannot  be  sup- 
ported for  a  standing  place,  or  where  a  party  has  merely  a  license  to  use 
land,  &c.  (x). 

The  general  rule  governing  this  action  is  that  the  lessor  of  the  plaintiff 
must  recover  upon  the  strength  of  his  otan  title,  and  of  course  he  cannot  in 
general  found  his  claim  upon  the  insufficiency  of  the  defendant's  (^)  (2^,  for 
possession  gives  the  defendant  a  right  against  every  person  who  cannot  show 
a  sufficient  and  better  title,  and  the  party  who  would  change  the  possession 
must  therefore  first  establish  a  legal  title  (2r).  But  it  seems  that  prior 
possession  even  for  a  short  period,  is  a  sufficient  prima  facie  title  against- 
a  mere  wrong-doer  or  intruder  (a).  And  therefore  if  a  stranger  who  has  no 
color  of  title  should  evict  a  person  who  has  been  in  quiet  possession  eTea 
short  of  twenty  years,  without  a  strict  legal  title,  the  person  evicted  may 
maintain  ejectment  against  the  intruder  (Jb).    A  lessee  whose  tenancy  is  de> 

(k)    1  Stra.  54;  Bep.  [Um^  Hardw.  127;  for   %   ''messaage   and   UntmtnU*'  was   no 

BqI.  N.  p.  99.  groand  of  error.    See  in  general  Adsma.  2i 

{I)  8  B.  &  C.  25.  edit  26. 

(m)  8  Bla.  Com.  206;  Bnl.  N.  P.  99$  2  (v)  TeW.  148;  Co.  Lit  4  b. 

Sannd.  804,  n.  12.  (x)  Ante,  202;  2  East,  190;  11  East,  345u 

(n)  Cro.Jao.  150.  (y)  5  T.  B.  107,  n.  b. ;  11  East,  488 ;  Adama, 

(0)  1  T.  R.  861.  82. 

(v)  Burr.  188, 145.  (z)  4  Burr.  2487;  1  East,  246;  Bon.  EjeoL 

(r)  Hardr.  880.  15;  2  T.  K  684;  7  Id.  47. 

(f)  2  Dall.  95.  (a)  7  Bing.  846;  Doe  v.  DybaU,  1  Mood. 

(0  1  East.  441;  2  Stra.  884.    Where,  how-  &  M.  846;  see  fallj  1  Chitty's  Gen.  Prac  141, 

erer,  ejectment  was  brought  for  twenty  messu-  278. 

ages,  twenty  (eft€m€n/t,  &o.,  the  Court  of  C*  {b)  IL  ibid;  M.  &  M.  246;  but  2  T.  B. 

P.  after  verdict  and  writ  of  error,  allowed  the  749,  seems  contra;  see  1  East,  246;  but  X 

record  to  be  amended  by  striking  out  '* twenty  East,  469;  18  Yes.  119;  Adams  on  Eject  82. 

tenements.**    1  Moore  &  P.  480;  and  in  8  B.  It  is  dear  that  tretpau  would  lie  in  such  a 


&  C.  70,  it  was  held,  that  the  declaration  being   .  against  a  stranger,  1  East,  244;  4  Taunt.  548; 


(1)  A  reservation  in  a  deed,  of  a  right  for  the  grantor  to  erect  and  occupy  a  miUdam,  is  snoh 
a  tenement  as  may  be  reooTcred  in  ejectment    Jackson  v.  Buel.  9  Johns.  298. 

(2)  Eldon  V,  Poe,  6  Blackfl  841;  Huddleston  v,  Garrett,  8  Humph.  629;  Winn  v.  Cole,  Walk- 
er, 119.    But  a  defendant  cannot,  in  PennsyWania,  avail  himself  of  this  rule,  against  a  par^ 
whom  he  has  fraudulently  induced  to  buy  a  bad  title.    Lane  o.  Baynard,  2  Berg,  ft  Bawle,  65 
But  see  Walker  v.  Bonltar,  Addia.  890,  898. 
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termined  will  not  in  general  be  permitted  to  insist  that  his  lessor  had  no  title 
to  demise  and  recover  (c) ;  nor  will  a  third  person  in  such  case  *be  allowed  ^  ^-  q^  ^ 
to  defend  as  landlord  (rf)  ;  and  if  he  have  entered  into  the  consent  rule,  the  L  ^^^  J 
Court  will  discharge  the  same  with  costs  (e)  ;  but  after  the  expiration  of  a 
notice  to  quit,  given  to  him  bv  his  landlord,  the  tenant  may  show  that  his 
landlord's  title  is  at  an  end  (/).  The  lessor  of  the  plaintiff  must  also 
have  a  strict  legal  right  (g-)  (2)  ;  a  mere  equitable  (3)  and  beneficial  inter- 
est without  the  legal  title,  will  not  suffice,  and  the  doctrine  that  the  legal 
estate  cannot  be  set  up  at  law  by  a  trustee  against  his  cestui  que  trust  no 
longer  prevails  (A)  (4),  But  where  trustees  ought  to  convey  to  the  ben- 
eficial owner,  it  will,  after  a  lapse  of  many  years  and  under  certain  cir- 
cumstances, be  left  to  the  jury  to  presume  that  they  have  conveyed  ac- 
cordingly ;  so  where  the  beneficial  occupation  of  an  estate  by  the  posses^ 
sornnder  an  equitable  title  (t)  induces  a  fair  presumption  that  there  has 
been  a  conveyance  of  the  legal  estate  to  such  possessor  (^).  But  when 
the  facts  of  the  case  preclude  such  presumption,  the  party  having  only  the 
equitable  interest  cannot  prevail  in  a  Court  of  law  (/).  Where  a  lessor 
and  his  lessee  joined  in  an  under-lease  to  a  third  person,  in  which  it  was 
provided  that  if  the  under-lessee  should  be  guilty  of  a  breach  of  covenant, 
then  the  first  lessor  and  his  lessee  might  enter;  it  was  held,  that  on  broach 
of  the  covenant  in  the  lease  to  the  under-lessee,  ejectment  might  be  main-* 
tained  by  the  first  lessee  alone  (m)v 


lad  •ceordiog  to  AUen  v.  BiTiDgton,  2  Saond. 
Ill;  4  Taunt.  648,  d.  (a),  priority  of  pofles- 
•kn  alone  giTea  a  good  title  to  the  lessor  of  the 
pUmtiff  against  the  defendant  and  all  the 
verid,  except  the  person  who  has  a  better  tiUe; 
nd  this  rale  applies  to  the  defendant*  8  East, 
8d6.  In  the  ease  of  personal  propeSrty,  it  is 
deur  that  a  person  having  possession,  though 
vtthoQt  any  tide,  may  support  trespass,  detin- 
ic,  or  trover  against  a  stranger  who  takes  away 
tlie  property,  see  2  Saand.  47  o. ;  and  it  seems 
letter  policy  to  protect  the  quiet  possession  of 
laad  against  any  person  but  the  real  owner, 
Asa  to  eDOonrage  a  struggle  for  the  possession 
by  a  party  having  no  color  of  title  (1). 

(O  2Bla.  Bep.  1259;  7T.R.488;  %idv\d€ 
4  T.  £.  683;  Peake's.Law  of  Evid.  818;  2 
Gnpb.  11.  in  notes;  8  M.  &  Sel.  516.     . 


{d)  4  M.  &  Sel.  847,  848;  Doe  v.  MUls,  1 
Mood.  &  Rob.  885;  2  Adol.  &  El.  17. 

(e)  2  Younge  &  Jarvis,  88, 

(/)  8  M.  &  Sel.  516;  see  1  D.  &  By.  I^.  P. 
C.  1;  but  see  4  M.  &  SeL  847,  and  ante,  189, 
note  (e). 

ig)  8  T.  R.  2  Adams,  88. 

(A)  5  East,  188;  11  /d.  884. 

(i)  But  no  presumption  that  an  outstand- 
ing term  has  been  satisfied  will  be  made  in 
fi&vorof  a  [party  haying  no  merits,  and  not 
haying  the  equitable  title,  &c.    6  Bing.  174. 

(Ar)  4T.  K.  688;  7  Id.  8,  47;  2  B.  h  A; 
782;  8  T.  B.  122;  8  East,  248,  268. 

(/)  Id.  ibid. 

(m)  Doed.  Bedford  v.  White,  4  Bing.  276; 
Mooie,  626,  S.  C. 


(I)  In  Smith  v.  Lorilard,  10  Johns.  888,  it  was  held  that  a  prior  possession  short  of  twenty 
JM  under  a  claim  or  assertion  of  right,  will  preyail  oyer  a  subsequent  possession  of  less  than 
twenty  years  when  no  other  evidence  of  title  appears  on  either  side;  but  that  it  was  to  be  uoder- 
slood  tluit  the  prior  possession  of  the  plaintiff  had  not  been  yoluntarily  relinquished  without  the 
aamas  reverUndit  (as  is  frequently  the  case  with  possession  taken  by  tqtutttert),  and  that  the 
■nhseqaent  possession  of  the  defendants  was  acquired  by  mere  entry  without  any  lawful  right 
And  see  Bateman  v.  Allen,  Cro.  Eliz.  487.  Jackson  v.  Hasen,  2  Johns.  22;  Jackson  v.  Harder, 
4  Johns.  202;  The  People  v.  Leonard,  11  Johns.  604. 

{2}  See,  howeyer,  Hopkins  v.  Ward,  6  Munf.  88. 

(8)  Aoc.  Jackson  v.  Pierce,  2  Johns.  221 ;  Jackson  v,  Deyo,  8  Johns.  417.  Jackson  v.  Sis- 
m,  2  Johns.  Cas.  821 ;  QoodtiUe  v.  Way,  1  Term,  785;  Doe  d.  Eberall  v.  Lowe,  1  H.  447.  An 
eqsitable  title  is  no  oiTenoe  in  ejectment  Lindley  v.  Coates,l  Ohio,  248;  Spenoer  v.  Markle,  2 
i^  268;  Holt  v.  HemphUl,  8  ib.  282;  Starle  v.  Smith,  5  ib.  455;  Stuart  v.  Parish,  6  ib.  476; 
Mtonv.  Bomet,  11  ib.  884;  Jackson  v  Pierce,  2  Johns.  221;  Sinclair  v.  Jackson,  8  Cowen, 
M;  Thompson  v.  Wheatly,  5  Smedes  ftBIarsh,  499;  Winn  v.  Cole,  Walker,  119. 

(4)  Vide  Jackson  v.  Slseon,  2  Johns.  Cos.  821;  Jackson  v.  Chase,  2  Johns  84;  Jackson  «. 
Moa,  LL  226;  6  Halst  158.  A  trustee  may  reooyer  in  ejectment  against  his  cettui  qw  truit. 
^•soh  V.  Beaeh,  14  Vermont,  28.  Bat  see  as  to  what  title  is  suflkient  in  Peossylyania,  Whar- 
!«*•  DigeM*  tit  ^eo^nent 
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T.  The  lessor  of  the  plaintiff  must  also  in  this  aotion  have  th^  right  ofpos* 

m^mrimkMti  sBssUm  at  the  time  of  the  demise  laid  in  the  declaration  and  at  the  com- 
mencement of  the  action  (n)(l).  Therefore,  the  doctrine  which  formerly 
{prevailed,  that  a  mortgagee  might  maintain  an  ejectment  to  get  into  the 
receipt  of  the  rents  and  profits,  without  giving  a  notice  to  quit,  though  a 
tenant  under  a  demise  anterior  to  the  mortgage  be  in  possession,  is  now 
exploded  (o)  ;  and  a  remainder-<man,  or  reversioner,  cannot  support  this 
action  whilst  the  right  of  possession  is  in  another  (2).  Nor  can  ejectment 
be  sustained  where  the  right  of  entry  of  the  real  owner  of  the  estate  is 
taken  away  (jpi)  ;  either  by  twenty  years'  adverse  possession  (^)(3)  ;  or 
in  some  cases  by  a  descent  (4),  from  the  person  who  made  the  ouster  to 
[  •IW  ]  his  heir,  when  a  writ  of  entry  must  be  resorted  to  (r)  ;  or*bya  discontinu<* 
ance  («),  in  which  case  frequently  the  remedy  for  the  issue  in  tail  is  only 
by  writ  of  formedon  (f)*  But  the  circumstances  of  the  title  of  lessor  of 
the  plaintiff  having  expired  (u),  or  of  his  being  tenant  for  life,  and  hav- 
ing died  Qt)j  since  the  day  of  the  demise  laid  in  the  declaration,  affords 
no  ground  of  objection  on  the  trial,  and  proceedings  may  be  continued  ia 
the  name  of  the  nominal  plaintiff  for  the  recovery  of  mesne  profits  iMid 
costs. 

An  actual  entry  is  not  in  genmul  necessary  for  the  support  of  this  ae^ 

tion  (5),  as  it  is  in  trespass ;  but  to  avoid  a  fine  with  proclamations,  it, 

must  be  made  (y)  ;  and  in  many  cases|  though  not  absolutely  necessary, 

an  entry  is  advisable ;  thus  an  ejectment  may  be  brought  even  after  twenty 

years  adverse  possession,  if  there  has  been  an  actual  entry  withia  the 

twenty  (6)  years,  and  ejectment  be  brought  within  a  year  after  such  en* 

try  (2r)  ;  and  trespass  will  aot  lie  for  mesne  profits,  which  occurred  before 

an  actual  entry  made  to  avoid  a  fine  (a). 

^7-  ^*       This  action  is  only  sustainable  for  what  in  fact,  or  in  point  of  law^ 

by  whom    ^Dtiounted  to  an  ouster  or  dispossession  of  the  lessor  of  the  plaintiff  (6). 

wmmitted.  Bat  such  (mster  may,  and  usually  is,  by  merely  holding  over ;  and  an  iin- 

mediate  tenant  may  be  sued  for  the  holding  over  by  his  under-tenant, 

though  against  his  will  (c).    It  is  necessary  that  the  possession  should  be 

adverse  or  illegal  at  the  time  of  the  supposed  demise  laid  in  the  declara* 

(n)  2  East,  257;  18  Id,  210;  Cro^  Eliz.  (t)  JinU,  190,  n.  (p)  ;  Sdw.  N.  P.  6S2  io 

800;  2  M.   &  SeL  446.    Bat  a  copyholder  667. 

maj  lay  the  day  of  demise  between  the  sur*  (f)  1  Sannd.  812  o.»261,  n.  8;  Bon.  Bjeot. 

render  and  his  admittance,  16  East,  208.  42;  8  Bla.  Com.  206;  BoL  N.  P.  99. 

(o)  Bon.  Zgeot.  109;  8  East,  449.  (u)  8  Campb.  447. 

0>)  8    Bla.  Com.   171,  206;  Ban.  I^eot.  (±)  2Stra.l056;  8  Campb.  456. 

264,  43.  (y)  1  Sannd.  819,  261,  n;  8;  9  Etft,  17. 

(9)  21Jac.  1,  0. 16;  7  East,  299.    What  is  {z)  1  Sannd.  819  o. 

not  considered  adverse  possession,  Adams,  47,  (a)  7  T.  B.  727;  1  Sanad.  819  b. 

51,  70;  8  B.  &  C.  767,  418;  8  Id.  717;  see  5  (6)  8  Bla.  Com.  199. 

B.  &  Aid.  282;  Tidd,  9th  edit.  1196.  (c)  Po^i,  196. 

(r)  8  Bla.  Com.  176,  206;  Bon.  Eject.  48; 
tu-pra^  note  (p).  When  not,  see  8  M.  &  SeL 
271. 


(1)  Eggleston  r.  Bradford,  10  Ohio,  812  ;  Wilson  v.  Inloes,  11  Gill  &  John.  861. 

(2)  Vide  Jackson  v.  Sohoonmaker,  4  Johns.  890;  HaU  v,  Vandergrift,  8  Bam.  874. 

(8)  Jackson  v.  Wheat,  18  Johns.  44;  Smith  «.  LoriUard,  19  ib.  866;  Smith  v,  BartiB,  9  ftu 
147;  Doe  v.  CampbeU,  10  ib.  477. 

(4)  A  descent  cast  does  not  in  Ohio  bar  an  ejectment    Holt  v.  Hemphill,  8  Ohio,  282. 

(6)  Vide  Jackson  V.  CrysUr,  1  Johns.  Cas.  126;  Slglar  v.  Van  Riper,  10  WendeU,  414; 
Beecher  v.  Parmele,  9  Vermont,  862;  Bood  «.  Willard,  Brayt.  67;  Holt  v.  Hemphm,  SOhio^ 
282. 

(6)  But  sooh  entry  must  be  for  the  parpose  of  taking  posMBsioB.    Juiki«»  «.  8eliooBBUter« 
4  Johns.  89e. 
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tioD  in  ejectment  (<() ;  for  if  there  be  no  ouster,  or  the  defendant  be  not  in 
poesessioQ  at  the  time  of  the  bringing  of  the  action,  it  will  fail  (a)  (1)  ; 
and  in  such  case  the  plaintiff  should  proceed  by  action  of  trespass.  An 
action  of  ejectment  is  sustainable  against  a  person  who  occupied  a  house 
and  withheld  possession,  though  he  did  so  merely  as  the  serrant  for  an- 
other (/).  An  actual  ouster  may  be  by  driving  cattle  out  of  the  land,  or 
by  not  suffering  the  party  to  occupy  it ;  and  in « such  case  even  one  tenant 
in  common  (2)  may  support  an  ejectment  against  his  co-tenant :  but  in 
general  the  mere  receipt  of  all  the  profits  by  the  latter  will  not  amount  to 
an  oQster  (jg).  If  a  tenant  underlet,  and  at  the  end  of  his  term  his  sub- 
tenant refuse  to  quit,  the  original  lessor  may  support  ejectment  against 
both  and  both  are  liable  to  pay  mesne  profits  (A). 

The  requisites  and  forms  of  the  declaration  in  this  action  are  pointed  out  Pieadingi, 
in  the  second  volume.    The  count  or  counts  should  be  on  the  *demiee  of  ^^' 
the  person  entitled  to  the  legai  estate  and  to  the  rig'ht  of  possession  at  the  [  *192  ] 
tioie  of  the  supposed  demise  (t)  ;  and  although  the  form  is  free  from  diflGi-* 
cnlty,  yet  great  care  must  be  observed  in  applying  the  same  ;  thus  if  one  or 
more  tenants  in  common  were  stated  in  one  count  to  have  jointly  demised 
to  the  nominal  plaintiff,  instead  of  inserting  separate  demises,  the  action 
voold  fail  (A;).    On  the  other  hand,  unecessary  counts  should  not  be  in- 
serted, because,  if  the  plaintiff  should  not  establish  all  on  the  trial,  he  would 
have  to  pay  costs  (J), 

The  premises  must  be  described  with  certainty  (m);  and  the  omission 
of  the  description  where  the  premises  are  situate,  is  error ^  though  the 
ooonty  and  vill  in  which  the  demise  was  made  have  been  stated  in  the  dec- 
laration and  the  venue  in  the  margin  (n)  (3). 

If  the  defendant  appear,  he  must,  by  the  terms  of  the  consent  rule, 
fkad  only  the  general  issue,  though  he  may,  by  leave  of  the  Court,  plead 
to  the  jurisdiction  (o).  The  damages,  we  have  seen  are  merely  nominal, 
and  it  is  usual  to  remit  them,  in  order  to  recover  a  real  compensation  in  an 
action  of  trespass  for  the  mesne  profits  (4),  which  may  be  brought  in  the 


{d)  18  East,  210,  212;  2  East,  257. 

(e)  7T.  R.827;1B.  &P.  673. 

C/)  Doe  d.  Caff  v.  Stradling,  Sitting  at 
Weatinioster  after  Trin.  Term.  1817,  coram 
Mr.  Justice  Bayley,  1  Chit  K  119. 

{g)  Ran.  Eject  194;  Co.  Lit  299  b;  Cowp. 
217;  Aiiams,  62. 

{k)  Roe  V.  VViggs,  2  New  Bep.  880;  bat 
mt  Bourne  v.  Richards,  4  Taunt  720. 

(0  7  T.  R.  47;  2M.  &  Sel.  447;  16  East, 
206.  A  party's  name  shoald  not  be  inserted 
■a  a  kaor  inerely  to  exolade  his  evidence  ibr 


the  defendant,  8  Campb.  178;  and  if  a  les- 
sor's name  be  inserted  without  his  consent, 
the  Court  on  motion,  wiU  order  it  to  be  struok 
out  of  the  declaration. 

{k)  Doe  V.  Errington,  8  Ney.^  k  Man.  46. 

(0  I'Harr.A  Wo.  10. 

(m)  As  to  the  description  of  the  parish,  see 
1  T.  &  J.  492. 

(fi)  Doe  d.  Rogers  v.  Bath,  2  Nev.  &  Man. 
440. 

(o)  Adams  on  Eject  241. 


(1)  Ace.  Jacloon  v.  Hakes,  2  Gaines,  886;  Cooley  v,  Penfield,  1  Vermont,  244;  M'Daniels  v. 
1, 17  Vermont  674. 

(2)  Vide  Bamits  v.  Casey,  7  Cranch,  466;  ShaTer  v.  M'Qraw,  12  Wend.  662.  The  rerised 
stetates  deelare.that  if  the  action  of  ejectment  be  brought  .by  tenants  in  common  against  their 
m  Mnautg,  they  shaU  in  addition  to  other  necessary  evidence,  prove  that  the  defendant  ousted 
At  plafaitifls,  or  did  some  other  act  amounting  to  a  total  denial  of  their  right  as  co-tenantB. 
Valentine  «;  Northmp,  12  Wend.  494. 

{9)  Clark  v.  Cliurk,  7  Vermont,  190;  Wooeter  t.  Butler,  18  Conn.  809;  Newman  v»  Lawless, 
a  UlmmtU  288. 
(4)  But  the  entry  of  (he  remitlUur  damnum  is  mere  form,  and  the  want  of  it  will  not  pre- 
tlN  pirty  tnm  bffaigiDg  au  aoticni  for  the  mesne  profits.    Vsa  AUen  v.  Rogers,  1  Johns. 
881. 
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2^       name  of  the  nominal  plaintiff  or  of  the  lessor  (p).    But  by  1  Geo.  4,c. 
'  87,  s.  2,  at  the  trial  of  an  action  of  ejectment  by  a  landlord  against  his 
tenant,  the  judge  may  permit  the  plaintiff,  after  proof  of  his  right,  to  re- 
cover the  whole  or  auy  part  of  the  premises,  to  go  into  evidence  of  the 
mesne  profits  from  the  expiration  of  the  tenancy  down  to  the  time  of  the 
verdict,  or  to  some  day  specially  named  therein  ;  and  the  jury  may  include 
damages  for  such  mesne  profits  in  their  verdicts  (1).    Full  costs  are  re- 
coverable ;  but  when  the  judgement  is  against  the  casual  ejector  by  the 
default  of  the  party  in  possession,  the  only  mode  of  recovering  the  costs  is 
by  an  action  of  trespass  for  the  mesne  profits  (2),  which  much  resembles 
the  common  action  of  trespass,  and  the  particular  properties  of  which  will 
form  the  next  subject  for  our  consideration.     The  judgment  is  that  the 
plaintiff  do  recover  his  term,  (or  terms,  according  to  the  number  of  demi- 
ses in  the  declaration),  of  and  in  the  tenements,  and,  (unless  the  damages 
be  remitted,  as  is  most  usual),  the  damages  assessed  by  a  jury,  with  the  costs 
of  increase.     The  writ  of  possession  which  has  hitherto  followed  the  judg- 
ement may  now  be  issued  immediately  after  the  trial  at  Nisi  Prius  ;  in  cases 
where  the  verdict  is  given  for  the  plaintiff,  or  he  is  nonsuited  for  want 
[  M98  ]  *of  the  defendant's  appearance  to  confess  lease,  entry  and  ouster,  upoR 
the  judge's  certificate  to  that  effect,  under  the  1st  Will.  4,  c.  90,  s.  88. 

If  upon  a  notice  to  quit,  given  to  a  tenant,  he  give  notice  to  his  under* 
tenants  to  quit  at  the  same  time,  and  upon  the  expiration  of  the  notice  he 
quits  so  much  as  is  occupied  by  himself,  but  his  under-tenants  refuse  to 
quit,  an  ejectment,  and  also  an  action  of  trespass  for  mesne  profits  maj 
still  be  maintained  against  him  for  so  much  as  his  under-tenants  have  not 
given  up  (^). 

A  termor  who  lets  to  an  under-tenant,  cannot,  after  his  term  has  ex- 
pired, enforce  the  continuance  of  the  under-tenancy  by  distress,  if  the  un- 
der-tenant refuse  to  acknowledge  him  as  landlord,  or  pay  him  under 
threat  of  distress,  although  the  under-tenant  still  retains  the  possession. 


VI.  ON  THE  ACTION  FOR  MESNE  PROFITS  (3). 

Ti.  Aonov      The  action  of  ejectment,  as  at  present  conducted,  though  nominally  s 
PBOfiw"™  mfe^d  action,  being  altogether  a  mere  fiction,  it  being  brought  by  a  fiomi* 

In  fltnoral. 

(p)  The  nominal  plaintiff  may  be  made  the     plaintiff  cannot  release  the  acUon  of  ejeetme&t» 

plaintiff  in  an  action  for  an  escape  of  a  defend-     4  M.  &  Sel.  800. 

ant  oat  of  an  execation  in  the  action  for  mesne         {q)  Roe  v.  Wiggs,  2  Bos.  &  Pul.  New  Rcb. 

profito,  2  M.  &.  Sel.  478.    The  lessor  of  the     880;  but  see  Boame  v.  Richards,  4  Taunt.  7^ 

(1)  Jicc,  in  Pennsylvania,  Dawson  v,  M'GiU,  4  Whart  280. 

(2)  Vide  Baron  v.  Abeel,  8  Johns.  488. 

(8)  The  right  to  mesne  profits  is  a  necessary  consequence  of  a  recovery  in  ejectment.    Beosoii 
9.  Matsdorf,  2  Johns.  869;  Murphy  v.  Greinon,  2  Hayw.  145;  Poindexter  v.  Cherry,  4  Yerger, 
805.    See  Winkley  v.  HiU,  6  N.  Hamp.  891.    But  they  can  be  recoTered  only  since  the  time  of 
the  demise  laid  in  the  declaration.    Denn  v,  Chubb,  Coxe,  486,  and  prcTiously  to  the  oommenoe- 
ment  of  the  action  of  ejectment  in  Connecticut.    Starr  v.  Pease,  8  Conn.  541. 

In  trespass  for  mesne  profits,  the  record  of  the  recovery  in  ejectment,  is  condosiTe  of  the  tltlo 
of  the  lessor  of  the  plaintiff,  at  the  date  of  the  dembe,  but  not  of  the  time  when  the  possessloii 
commenced.  Poston  v.  Jones,  2  Dev.  &.  Bat.  294;  Chirac  v.  Reinicker,  11  Wheat.  280;  WhH- 
tington  o.  Christian,  2  Rand,  858;  Buntin  v,  Duchane,  1  Blackf.  56;  Lloyd  v.  Nourse,  2  Rawle,  49. 

f>io  defence  can  be  set  up  in  bar  of  the  action  for  mesne  profits,  which  would  have  been  a  bar 
to  the  action  of  ejectment.    Baron  o.  Abeel,  8  Johns.  481;  See  Benson  9.  Matsdorf,  2  ib.  869. 

After  trespi^s  to  try  title  and  a  recovery,  no  other  action  wiU  lie  for  mesne  profits.  Somtv 
V.  Lehie,  Const  Rep.  102. 
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no/  plaintiff  against  a  nominal  defendant  for  a  supposed  onster,  merely  nomr  ▼!•  ▲onov 
inal  damages  are  given  ;  and  satisfaction  for  the  injury  the  real  plaintiff  has  JJora" 
sostained  by  being  kept  out  of  the  mesne  profits,  &c.  is  not,  in  general  in« 
daded  in  the  rerdict  in  the  ejectment.  The  law  has  therefore  provided  a 
remedy  for  this  injury ;  namely,  by  an  action  which  is  inform  an  action  of 
trespass  vi  ei  armis,  but  in  effect  to  recover  the  rents  and  profits  of  the  es- 
tate. It  is  tn  form  an  action  of  trespass,  because  it  is  consequent  upon, 
and,  as  it  were,  supplemental  to,  the  action  of  ejectment,  and  therefore 
must  necessarily  be  of  the  same  species  with  it.  In  this  action  the  plain- 
tiff complains  of  his  ejection,  of  the  reception  of  the  mesne  profits  by  the 
defendant,  and  of  the  waste  or  dilapidations,  if  any  committed  or  suffered 
by  him,  and  prays  judgement  for  the  damages  thereby  sustained.  It  has 
been  said  that  the  lessor  in  ejectment  may,  if  he  please,  waive  the  trespass, 
and  recover  the  mesne  profits  in  an  action  for  use  and  occupation  (r);  but 
this  election  must  be  limited  to  the  profits  accruing  antecedently  to  the  day 
of  the  demise  in  the  declaration  in  ejectment ;  for  the  action  for  use  and  oc- 
cnpation  is  founded  on  a  contract ;  the  action  of  ejectment  upon  a  tmronff ; 
and  when  applied  to  the  same  period  of  time,  are  wholly  inconsistent  with 
each  other ;  since  in  the  former  the  plaintiff  treats  the  defendant  as  his  ten- 
ant, and  in  the  *latter  as  a  trespasser  (t}.  When,  however,  a  tenant  holds  [  ^94  ] 
ever  after  the  expiration  of  the  landlord's  notice  to  quit,  the  landlord,  Sof- 
ter a  recovery  in  ejectment,  may  waive  his  action  for  mesne  profits,  and 
maintain  debt  upon  the  4  Geo.  2,  c.  28,  against  the  tenant,  for  double  the 
yearly  value  of  the  premises  during  the  time  he  so  holds  over ;  for  the  dou- 
ble value  is  given  by  way  of  penalty,  and  not  as  rent  (u)  ;  but  it  is  not 
yet  settled  whether,  when  the  ejectment  is  founded  upon  a  notice  to  quit 
given  by  the  tenant,  the  landlord  is  entitled  to  maintain  debt  upon  the  11 
Geo.  2,  c.  19,  for  double  rent :  the  better  opinion  seems  to  be  that  he  is 
not  (x).  This  action,  however,  is  not  in  all  cases  necessary  ;  for  by  the 
statute  (y),  in  actions  of  ejectment  between  landlord  and  tenant,  the 
landlord  may^  upon  such  proof  of  his  right  to  recover  possession  of  the 
whole  or  any  part  of  the  premises  mentioned  in  the  declaration,  give  evi- 
dence of  and  recover  in  such  action  the  mesne  profit?  of  the  premises 
from  the  expiration  of  the  tenant's  interest  down  to  the  time  of  the  ver- 
dict, or  some  other  prior  day,  to  be  specially  mentioned  therein  ;  but  tres- 
pass must  be  resorted  to  for  the  profits  accruing  subsequently. 

The  action  for  mesne  profits  may  be  brought  pending  a  writ  of  error  in 
geetment,  and  the  plaintiff  may  proceed  to  ascertain  his  damages,  and  to 
sign  his  judgment  (1)  but  the  Court  will  stay  execution  until  the  writ  of 
error  is  determined  (^).  The  action  is  local  in  its  nature,  and  must  be 
brought  in  the  county  where  the  lands  are  situate. 

The  action  for  mesne  profits  inay  be  brought  by  the  lessor  of  the  plain-  Bj  wbaia 
tiff  in  ejectment  either  in  his  own  name,  or  in  the  name  of  the  nominal  ^J^^^ 
lessee,  (John  Doe)  ;  but  in  either  shape  it  is  equally  his  action;  for  it  is  (0). 
not  in  any  manner  affected  by  the  fiction  which  pi*evails  in  the  eject- 

• 

(r)  Doug.  684;  Cowp.  248.  (y)  1  Goo.  4,  0, 87.  8.  2. 

(0  1  T.  B.  878, 887.  («)  Cae.  Prao.  C.  P.  46;  12  Mod.  188. 

(s)  9  JSamt,  810.  (  a)  iB  to  ejectment  by  chnroh-wardenB  and 

(x)  Cowp.  245;  Barr.  1608;  9  East,  814;  oTeneera  in  that  oharaoter,  see  6  Gar  &  P. 

'      I OD  %BOt  188,  and  828,  2d  edit.  626. 


(1)  Jaflbon  V.  Pdanqy,  5  Gowen,  88;  Lkm  v.  BnrtSa,  tt>.  408;  White  o.  Qfatooa,  Bffinor 
881. 
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Tx*  xanoM  3ient(l).    It  is,  howerer,  sometimes  more  advantageous  to  bring  the  action 

nuoim!"  in  the  name  of  the  lessor  of  the  plaintiflF,  who  is  the  party  really  concerned ; 
as  he  may  then  recover  damages  for  the  rents  and  profits  received  by  the 
defendant  previously  to  the  time  of  the  demise  laid  in  the  declaration  in  eject- 
ment; which  cannot  be  done  at  the  suit  of  of  the  nominal  plaintiff  (6).  And 
the  Courts  will  stay  the  proeeedings  until  security  be  given  for  costs  when, 
the  action  for  mesne  profits  is  brought  in  the  name  of  the  nominal  lessee 
(c).  The  action  maybe  brought  in  the  name  of  the  nominal  lessee,  as 
well  where  the  judgment  in  ejectment  is  by  default,  as  where  it  is  upon  a 
verdict ;  for  there  is  no  distinction  between  the  judgment  by  default  and 
upon  verdict  in  this  respect :  in  the  one,  the  right  of  the  plaintiff  is  tried 

[  *196  ]  *and  determined  against  the  defendant,  and  in  the  other  it  is  confessed 
{d).  A  tenant  in  common,  who  has  recovered  in  ejectment,  may  main- 
tain an  action  for  mesne  profits  against  his  companion  (e).  A  joint  ac- 
tion for  mesne  profits  may  be  supported  by  several  lessors  of  the  plaintiff 
in  ejectment  after  recovery  therein,  although  the  declaration  in  ejectment 
contained  only  a  separate  demise  by  each  (/).  In  the  case  of  Keech 
dem.  Wamet;.  Hall,  (g*),  where  it  was  held,  that  a  mortgagee  might  re- 
cover in  ejectment,  without  a  previous  notice  to  quit,  against  a  tenant 
claiming  under  a  lease  from  the  mortgagor,  granted  after  the  mortgage^ 
whhout  the  privity  of  the  mortgagee,  it  was  asked  by  the  counsel  for  the 
defendant,  if  such  mortgagee  might  also  maintain  an  action  against  the 
tenant  for  mesne  profits,  which  would  be  a  manifest  hardship  and  injus- 
tice to  the  tenant,  as  he  would  then  pay  the  rent  twice.  Lord  Mansfield, 
0.  J.,  gave  no  opinion  on  that  point ;  but  said  there  might  be  a  distinc- 
tion, for  the  mortgagor  might  be  considered  as  receiving  the  rent  in  order 
to  pay  the  interest,  by  an  implied  authority  from  the  mortgi^ee,  until  he 
determined  his  will  (A)(2). 

^^P^^  The  person  against  wham  the  judgment  in  ejectment  has  been  given, 
ought,  in  general,  to  be  made  the  defendant  in  this  action ;  and  a  recov- 
ery in  ejectment  against  the  wife  cannot  be  admitted  as  evidence  in  an 
action  against  the  husband  and  wife  for  mesne  profits  (i).  It  seems  to 
have  been  doubted  whether  a  tenant,  whose  under-tenant  holds  over  after 
the  expiration  of  his  term,  is  liable  for  mesne  profits  (Je);  but  in  practice 
the  former  is  often  joined  in  the  action  with  his  under-tenant ;  and  he  ap» 
pears  to  be  liable,  at  all  events,  if  he  has  expressly  recognized  the  acts  of 
his  under-tenant,  and  has  received  rent  from  him  for  the  period  possessioa 
was  improperly  detained  (/).  And  in  general  any  person  found  in  pos> 
session,  after  a  recovery  in  ejectment,  is  liable  to  the  action  ;  and  it  is  no 
defence,  that  he  was  on  the  premises  merely  as  an  agent,  and  under  ths 

(6)  BaL  N.  p.  87;  8  B.  &  G.  661,  note.         {g)  Dong.  21;  see  anU,  190. 
See  aa  addiUanal  reason  there  given.  {h)  And  see  4  Ann.  o.  16,  s.  10. 

(c)  Say,  Costa,  1^.  (i)  7  T.  B.  112. 

{d)  Barr.  666.  {k)  Per  Blansfield,  C.  J..  4  Taunt  720. 

(e)  8  WUs.  118;  Bla,  Eep.  1077.  (0  And  see  Roe  v.  Wiggpi,  2  New  Bep  880. 

(/)  6  M.  &  Sel.64;  2  Ch.  Bep  410.  and  4  Taunt  720 


(1)  A  disseisee,  who,  haying  a  right  of  entry,  enters  on  the  disseisori  may  sustain  trespass  te 
the  mesne  profits.  Cox  v.  Callender,  9  Mass.  688,  686;  Taylor  v.  Townsend,  8  Mass.  411, 
416;  Cats  v.  Spring,  16  ib.  186, 187;  Morgan  v.  Variok,  8  Wendell,  687. 

(2)  A  mortgagee  oannot  sustain  an  aetion  for  the  mesne  profits  before  actual  entry,  althovall 
the  condition  has  been  broken,  and  he  has  commenced  an  action  to  foreclose.  Wilder  v.  Hongb'' 
ton,  1  P&ok.  89;  Gibson  v.  Farley,  16  Mass.  280,  286;  Mayo  v.  Fletcher,  14  Pick.  626,  681.  Saa 
Boston  Bank  v.  Seed,  8  Pick.  469.  But  see  Lyman  v.  Mower,  6  Vermont,  846;  Warner  «. 
Pate,  6  ib.  166.  A  devisee  cannot,  after  judgment  in  his  &Tor  in  an  action  of  forwutf an  ^  aiiftv 
/ain  trespass  fer  the  mesne  profits.    Fletcher  v.  M'Farlane,  12  Mass.  48. 


VI.  ACnON  FOB  ItESMB  PBOFTTS.  196 

Heense  of  the  defendant  in  ejectment,  for  no  man  can  license  another  to  J^^  ^xmow 
do  an  illegal  act  (1).  The  defendant,  however,  in  such  case,  will  only  be 
liable  for  the  mesne  profits  for  the  time  daring  which  he  actually  retained 
possession  (m).  The  action  being  in  trespass  could  not  be  maintained  by 
or  against  personal  representatives  foi"  the  profits  accruing  during  the 
life-time  of  the  testator  or  intestate,  and  received  by  him  (n).  But  we 
have  seen  that  the  8  &  4  W.  4,  c.  42,  sect.  2,  altered  the  law  in  this  re- 
spect (o). 

*The  Declaration  should  state  the  time  when  the  defendant  ejected  the  [  *196  ] 
plaintiff,  and  the  length  of  time  he  was  kept  out  of  possession :  and  a  dec-  xhe  ^iecto- 
laration  which  does  not  contain  these  averments  is  bad  on  special  demurrer ;  IJJJ^V^, 
bat  the  defect  is  aided  after  judgment  by  the  statute  4  Ann.  c.  16  (;?). 
The  land  or  other  premises  from  which  the  profits  arose  should  also  be 
described  in  the  declaration.  It  is  usual  to  adopt  the  description  of  the 
premises  which  was  given  Jn  the  declaration  in  ejectment.  It  is  then 
ATerred  that  the  defendant  received  the  mesne  profits,  showing  their  value, 
daring  the  time  the  plaintiff  was  kept  out  of  possession.  If  any  particu- 
lar waste  or  injury  to  the  premises  was  committed  by  the  defendant,  the 
same  should  be  stated  specially ;  and  as  a  part  of  the  damages  the  costs 
at  the  action  of  ejectment  may  be  claimed.  And  the  8  &  4  W.  4,  c.  42, 
sect.  21,  seems  to  enable  the  defendant,  by  leave  of  the  Court  or  a  judge, 
to  pay  a  sum  to  cover  damages  into  Court,  though  this  was  not  before  ad- 
missible. The  plea  of  not  guilty  is  the  same  as  usual  in  trespass.  The 
general  role  is,  that  a  party  against  whom  the  recovery  in  ejectment  was 
had,  cannot,  in  the  action  for  mesne  profits,  dispute  the  right  of  the  leeh 
sor  of  the  plaintiff  to  recover  mesne  profits  after  the  day  of  demise  laid 
in  the  declaration  (^).  The  defendant  may  protect  himself  by  the  statute 
of  limitations  from  the  mesne  profits  accruing  more  than  six  years  before 
Ae  action  is  brought  (r).  Bankruptcy  is  no  bar  to  this  action,  because 
the  damages  are  uncertain,  and  could  not  be  proved  under  a  fiat  in  bank- 
niptcy  (O-  Nor  does  the  discharge  of  the  defendant  under  an  insolvent 
act  protect  hind  from  this  action  (Q. 

In  estimating  the  damages  the  jury  are  not  confined  to  the  mere  rent  z^^^ 
or  annual  value  of  the  premises,  but  may  give  such  extra  damages  as  they  ^g^y^  ^jj, 
may  think  the  circumstances  of  the  case  demand  (u) ;  and  the  costs  of 
the  action  of  ejectment  are  recoverable  as  part  of  the  damages,  not  only 
where  judgment  by  defSEiult  was  obtained  in  the  action  of  ejectment,  but 
abo  where  the  defendant  appeared  and  pleaded  in  that  action ;  nor  is  it 
uterial  in  these  cases  that  such  costs  have  not  been  taxed  (x)\  4^^ 
the  pliiititiff  may  also  recover  as  damages  the  costs  incurred  by  him  in  a 


(s)  QhdkBtoDe  v.  Porter,  K.  B.  89  Geo.  8;  (r)  Bal.  N.  P.  88. 

Wmdt  UadL  ft  Ten.  7th  edit.  419;  Adams,  (t)  Boag.  684.    Bat  where  the  damages 

tn.    Be  a  eerrant  is  liable  in  tiover,  atiU,  are  redaoible  to  a  certainty,  withoat  the  inter- 

1»,  164.  yentioD  of  a  jury,  it  maj  perhaps  be  other- 

(•)  Ante,  70, 81.  wise,  id.  a.  (2).    And  see  Adams,  888. 

(e)  Id.  ibid.  {i)  8  B.  &  Aid.  407. 
(p)  18  Seat,  407.  («)  2  Wils.  121. 

(f)  See  Adams,  888,  885;  8  B.  &  C.  651,  («)  1  Gromp.  &  Jerr.  B.  29. 
As  to  the  eridenoe,  see  Adams,  885. 


(1)  AespMS  to  swffic  prcfiU,  does  not  lie  agamst  the  lessee  of  a  disseisor.  Ftotoher  v. 
inWioe,  12  Mass.  48;  Emerson  v.  Thompson,  2  Pick.  478,  486, 486.  »       ' 

(2)  See  Bmerson  v.  Thompson,  2  Piok.  478;  Penn  v.  Chnbb,  Coxe,  466;  Starr  «.  PsiM,  8 
Cbi.641;  Uttlei;.  Meaohnms,  1  T^^ler,  488;  Huston  «.  Wiotesham,  2  Watts  &  8«rg.  808; 
QMh«.  Q«i7,  8  Hanhig.  428. 


196  GomsBQUSNCEa  op  a  mistakb  in  the  fobu  of  action. 

Tx.  AOTiov  Coittt  of  error,  in  reversing  the  judgment  in  ejectment  erroneously  obtain- 

loB  Kum  ^^  Y)j  the  defendant,  although  directly  such  costs  may  not  be  recoverable 

™^""      (y).    K  the  plaintiff  recover  less  than  40^.  and  the  judge  do  not  certify 

that  the  title  came  in  question,  the  plaintiff  is  entitled  to  no  more  costs 

than  damages ;  and  this  whether  the  action  be  in  the  name  of  the  lessor 

of  the  plaintiff,  or  in  that  of  his  nominal  lessee  (^z). 


•[•197  ]  CONSEQUENCES  OF  A  MISTAKB  IN  THE  FORM  OF  ACTION. 

oomn-        yfQ  have  seen  that  the  Courts  consider  it  of  great  importance  that  the 
2SSSnr'^^^^®8  between  the  different  actions  should  be  preserved  (a);  and 

roBM  01  the  consequences  of  a  mistake  in  the  application  of  the  remedy  are  very 

▲onov.   material. 

When  the  objection  to  the  form  of  the  action  is  substantial,  and  ap- 
pears upon  the  face  of  the  declaration^  without  regard  to  extrinsic  facts, 
it  may  be  taken  advantage  of  by  demurrer,  or  by  motion  in  arrest  of 
judgment,  or  by  writ  of  error  (6).  But  if  the  objection  is  not  now  appa- 
rent  on  tiie  face  of  the  declaratiqu,  but  may  only  be  established  by  the 
proof  of  extrinsic  facts,  then  the  only  mode  of  objection  may  be  on  the 
trial  as  a  variance  and  failure  in  proving  an  injury  as  described  in  the  de- 
claration, and  consequently  ground  of  nonsuit.  Thus  where  the  plaintiff 
in  an  action  in  other  respects  on  the  case  stated  that  the  defendant  wUfut- 
ly  drove  his  coach  and  horses  against  the  plaintiff's  carriage,  the  Court 
arrested  the  judgment,  on  the  ground  that  it  necessarily  appeared  from 
such  allegation  that  the  action  should  have  been  trespass^  and  not  case 
(c).  When  the  defendant  demurs  he  is  entitled  to  costs,  but  not  so  upon 
a  motion  in  arrest  of  judgment  (1),  or  writ  of  error  (2),  because  he 
ought  to  have  objected  at  an  earlier  stage  and  by  demurrer ;  and  conse- 
quently where  delay  is  not  desired  by  the  defendant,  it  is  preferable  to 
demur,  in  order  to  obtain  costs.  The  cases  are  contradictory  upon  the 
question,  whether  a  substantial  objection  to  the  form  of  action  is  a  gAund 
of  nonsuit  {d)  (8).  In  a  case  where  it  appeared  upon  the  face  of  tlie 
declaration,  that  the  action  should  have  been  brought  against  the  sheriff, 
and  not  against  the  under-sheriff;  after  verdict,  upon  a  rule  to  show 
cause  why  a  nonjuit  should  not  be  entered,  Lord  Mansfield  observed,  that 


8 


[y)  7  B.  &  G.  404.  (6)  1  B.  &  P.  476;  6  T.  E.  126;  Cawp. 

[z)  2  Croiil|>.  Prao.  226;  Tidd.  9th  edit  407,  6  Moore,  682.    Formerly   it  was  tte 

964.  groand  of  a  plea  in  abatement,  jx»t.  title 

(a)  AnU,  96,  97,  n.  (t).    The  Courts  wiU  "  Pleaa  in  Abatement." 

not  decide  npon  a  question  in  a  wrong  form  of  (O   6  T.  B.  126;  8  T.  B.  188;  1  East* 

action,  oTen  though  the  parties  agree  to  wai^e  109. 

the  objection,  id.  (d)  Cowp.  407, 414;  1  Camp.  266. 

(1)  Vide  Pangbum  v.  Bamsay,  11  Johns.  141. 

(2)  In  the  State  of  New  York,  a  late  statute  has  given  costs  on  the  xerersal  of  a  judgment* 
Bess.  86.  o.  96.  s.  18;  1  R.  L.  846;  2  Bev.  Stat  618.  s.  31. 

(8)  The  plaintiff  oannot  be  nonsuited  on  account  of  a  defoot  in  his  declaration.  Van  VeohteK 
9,  Graves,  4  Johns.  408.  Nor  oan  he  be  nonsuited  without  his  consent,  after  he  has  given  evi- 
dence in  support  of  his  cause.  Inring  v.  Taggart,  1  Serg.  &  Bawle,  860.  And  on  a  motion  ftr 
ft  new  trial,  the  defendant  cannot  object  to  the  form  of  the  action.  Smith  «.  Blder,  8  Johnk 
106. 


CONSEQUENCES  QF  USSZAEE  IN  THE  FOBM  OF  ACTION.  19T 

if  the  Court  should  order  a  nonsuit  to  be  entered,  the  plaintiff  must  pay    ooim*- 
the  defendant  his  own  costs,  but  if  the  judgment  was  arrested,  each  party  Jrer^JJJ 
mast  pay  his  own  costs  ;  but  that  as  it  appeared  upon  the  declaration  in   iobm  ov 
that  case,  that  the  defendant  might  have  demurred,  and  thereby  have    aotiok. 
preyeoted  the  costs  of  the  subsequent  proceedings,  the  Court  would  ar- 
lest  the  judgment,  and  not  permit  a  nonsuit  to  be  entered  (e)  ;  but  in  a 
more  recent  case  it  was  held  otherwise  (/) 

•When  the  objection  to  the  form  of  action  does  not  appear  on  the  face  [  •lOS  ] 
of  the  pleadings  J  it  can  only  be  taken  as  a  ground  of  nonsuit,  in  which 
case  the  defendant  will  be  entitled  to  his  costs  (g*).  Thus  where  the  ac^ 
tion  was  in  assumpsit  for  money  had  and  received,  and  it  appeared  on  the 
trial  that  the  plaintiff  should  have  declared  in  another  form  of  action,  yet 
as  the  objection  was  not  apparent  on  the  face  of  the  declaration,  and  con* 
sequently  the  defendant  could  not  demur,  or  avail  himself  of  it  otherwise 
than  on  the  trial,  it  was  decided  that  the  plaintiff  was  properly  nonsuited 
(i).  Where  the  plaintiff  has  mistaken  the  proper  form  of  action,  and 
declared  in  assumpsit  instead  of  debt,  he  may  even  in  a  penal  action  have 
kaoe  to  amend,  though  not  so  as  to  charge  the  defendant's  bail  (i).  But 
it  seems  discretionary  in  the  Court  to  permit  an  amendment  in  a  penal  ac- 
ti(m  (le)  (1).  If  by  either  of  these  means  the  plaintiff  fail  in  his  action, 
and  judgment  be  given  against  him  for  that  reason,  and  not  upon  the 
merits,  he  is  at  libierty  to  commence  a.fresh  action  (2)  ;  and  the  defend^ 
ant  cannot  plead  in  bar  the  proceedings  in  the  first  ineffectual  suit  (/)• 
Thus,  if  the  plaintiff  by  mistake  bring  trespass  instead  of  trover,  and 
judgment  be  given  against  him  on  that  account,  the  defendant  cannot 
ideaid  it  in  bar  to  an  action  of  trover  brought  afterwards  against  him  (m) ; 
and  if  the  plaintiff  mistake,  his  cause  of  action,  and  the  defendant  demur, 
the  plaintiff  is  certainly  not  precluded  from  commencing  a  fresh  action,.  / 

and  may  reply  to  a  plea  in  bar  of  the  judgment  on  demurrer,  that  the 
nme  was  not  obtained  on  the  merits  (n)  (3).  But  if  the  defendant 
plead,  and  the  plaintiff  take  the  issue,  and  a  verdict  be  found  for  the  de* 
faidant  upon  the  merits,  the  plaintiff  will  be  estopped  from  bringing  a 
fresh  action ;  provided  the  defendant  plead  the  former  verdict  specially 
as  an  estoppel ;  for  if  he  omit  to  do  so  it  is,  under  the  general  issue, 
merely  matter  of  argument  and  inference,  in  his  favor  (o)(4).  If  the 
plaintiff  demur  to  the  plea'in  bar  upon  the  merits,  and  such  plea  be  suffi-^ 

(0  G0wp.  407.  {I)  2  Sannd  47  p.  8.  Wils.  809. 

(/)  1  Gamp.  266.  (m)  Id,  Ibid. 

ig)  Cowp.  407,  414.  (n)  1  Mod.  207;  Tin.  Abr.  Judgment,  Q. 

(4)  Cowp.  414  to  419.  4;  Bl.  Rep.  S81. 

(i)  2  Hnrali.  124, 186.,  (o)  2  B.  &  Aid.  662;  Mo'Clel.  &  Y.  609. 

{k)  a  BowL  686,  687. 

(1)  Bee  Martin  v.  M'Knight*  1  OTerton,  880;  Walton  v.  Eirby,  2  Hayw.  174;  Dnlany  v. 
Honrood,  4  Bar.  &  M'Hen.  496;  Low  v.  little,  17  Johns.  846;  Barber  v.  M'Henry,  6  Wend. 
£16;  Jhtm  v:  SftonderB,  7  Mats.  62. 

(2)  Vide  Benton  v.Bofily,  Cam.  &Norw.  98;  Com.  Dig.  Action,  L.  4;  PhiUips'  Ey.2d6.  Cloee 
f.  Koart,  4  Wend.  96. 

(8)  A  deeinon  of  the  eonrt  m  IkTor  of  the  defendant,  upon  an  agreed  statement  of  facts,  and 
aiOBBait  of  the  plaintiff  entered,  and  judgment  thereon  for  the  defendant  for  his  oosts^ursa- 
lit  to  snehagreement,  constitate  no  bar  to  a  snbeeqaent  action  for  the  same  eanse.  Knox  v, 
WiUboroogh,  6  GreenL  186;  10  Pet  U.  8.  C.  298;  WUbur  v.  Gilmore,  21  Pick.  268.  See 
Buiptoa  V.  Broom,  Miles,  241. 

(4)  Howard  v.  MitoheU,  14  Man.  241 ;  Wood  v.  Jackson,  8  Wend.  1 ;  Church  «.  LeaTenworth, 
tM^,  274;  Tdwns  «.  Nims,  6  N.  Htmp.  269;  Wright  v.  Butler,  6  Wend.  288;  Shafer  v.  8tone« 
hikir,46ffl&Joh]i0.869. 


Ida 
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cient,  in  that  case  also  no  second  action  can  be  commenced  (p) ;  bat  if 
the  plea  were  not  sufficient,  and  the  judgment  against  the  plaintiff  was  on 
the  defect  in  his  declaration,  the  former  judgment  against  him  will  be  no 
bar  (^). 


[  •l^S  ]  •OP  JOINDEE  OP  ACTIONS  (t;). 

Of  joDTOEE  Where  the  plaintiff  has  two  causeB  of  action^  which  may  be  joined  in 
orAcnoas.  ^^^  action,  he  ought  to  bring  one  action  only  (1),  and  if  he  commence 
two  actions,  he  may  be  compelled  to  consolidate  them,  and  to  pay  the 
costs  of  the  application  (r)  (2).  It  is,  therefore,  material  to  ascertain 
when  several  demands  may  be  included  in  the  same  action.  This  may  be 
considered  with  reference  to  Jirstj  the  joinder  of  different  forms  of  ac- 
tions; secondly^  of  different  rights  of  action;  and,  thirdly ^  the  conse- 
quences of  misjoinder. 

Ist  Join-  The  joinder  in  action  often  depends  on  the  form  (8)  of  the  action, 
fwenf  ^"  rather  than  on  the  subjecirmatter  or  cause  of  action :  thus  in  an  action 
/orflif  of  against  a  carrier  for  the  loss  of  goods,  if  the  plaintiff  declare  in  assump- 
MtioB.  sit  he  cannot  join  a  count  in  trover,  as  he  may  if  he  declare  against  him 
in  case;  for  the  joinder  depends  on  the  form  of  the  action  (5)  (4).    If 


(p)  1  Mod.  207;  Fin.  Abr.  Jadgmcnt*  Q.  4. 

(9)  1  Mod.  207;  Yin.  Abr.  Jadgment,  Q. 
4»  pi.  8. 

(v)  The  joinder  of  Mveral  pertotu  in  a  sait 
has  already  been  oonaidered.  As  to  joinder  of 
actions  in  general,  see  2  Saund.  117  a,  note; 
Tidd,  9th  ed.  10  to  14;  Com.  Dig.  Aotion,  G.; 
Bao.  Ab.  Actions  in  General,  C;  2  Yin.  Ab. 
88,  Actions,  Joinder,  U.  c ;  Gilb.  C.  P.  6,  &o. 


(r)  2  T.  R.  689;  Tidd,  9th  edit  619.  AliUr 
if,  at  the  time  of  bringing  the  first  action,  tha 
other  caose  of  action  had  not  become  p^ieot 
and  complete,  id, ;  1  Chit.  Rep.  709  a;  9 
Prioe,  808. 

(•)  P%r  Bnller,  J.  1  T.  B.  277.  And  sea 
the  jadgment  of  Lord  EUenborough,  C.  J.»  in 
8  East,  70;  and  anU^  184. 


(1)  A  pluntiif  cannot  split  np  an  entire  caose  of  action,  so  as  to  maintain  two  salts  upon  it 
without  the  defendant's  consent;  if  he  attempt  to  do  so,  a  recovery  in  the  first  salt  though  lor 
less  than  his  whole  demand,  is  a  bar  to  the  second.  Ingnihara  v.  Hull,  11  Serg.  &  R.  78;  Crips 
9.  Tolrande,  4  M*Cord,  20;  Smith  v.  Jones,  16. Johns.  229;  Willard  v.  Spernr,  16  Johns.  121; 
Ayery  v.  Fitch,  4  Conn.  862;  Yanoe  v.  Lancaster,  3  Hayw.  180;  Corwin  v.  Corwin,  15  Wend. 
657;  Strike's  case,  1  Bland.  95;  James  v.  Lawrence,  7  Har.  &  Johns.  78;  Stevens  v.  Lockwood» 
18  Wend.  644;  Gaemsey  v.  Carver,  6  Wend.  492;  Badger  v.  Titoomb,  15  Hok.  409;  Hite  «. 
Long,  6  Rand.  457;  Ex  parte  Gale,  R.  M.  Charlt,  214;  Merrick  v.  Dawson,  2  Hairing.  60; 
Planters  k  Mechanics  Bank  v.  Chipley,  Georgia  Deois.  50. 

(2)  Yide  Thompson  v.  Shepherd,  9  Johns.  262.  See  on  the  sabject  of  consolidating  actions. 
M'Rhea«.  Boast,  8  R&nd.  481;  Scott  v.  Brown,  1  Nott  k  M.  417;  People  9.  M'Donald,  1 
Cowen,  189;  Brewster  v.  Stewart,  8  Wend.  441;  U.  States  Bank  v.  Strong,  9  Wend.  461; 
Planter's,  &c.  Bank  v.  Cohen,  2  Nott  &  Bl  440;  Panot  v.  Green^  1  M'Cord,  581;  Soott  9. 
Cohen,  1  N.  &  M.  418;  Camman  v.  New  York  Ins.  Co.,  1  Caines,  114;  Mickle  v.  Brewer,  t 
Halst.  86;  Den  v.  Kemble,  4  Halst  885;  Worley  v.  Glentworth,  5  Halst  241 ;  Brown  v.  Scott. 
1  Dall  145;  Rams^  v.  Wynkoop,  1  Yeates,5;  Prior  v,  Kelly,  4  Yeates,  128;  Groff  «.  Mnasee* 
8  Serg.  k  R.  262;  Beid  v.  Dodson,  1  Overt  896;  Powell  v.  Gray,  1  Alabama,  77;  Wilkinson  •• 
Johnson,  4  HiU,  46;  Phillips  v.  Delano,  2  Brevard.  429;  Sykes  v.  The  Planters'  House,  &o», 
7  Missouri,  477.  The  consolidation  rule  in  New  York  is  the  same  as  the  English  Rule,  dason 
V.  Church,  Coleman,  62;  Waterbury  v.  Delafield,  1  Caines,  518;  Earl  v.  Lefierts,  Coleman,  98; 
Jackson  «.  8<Mmber,  4  Cowen,  78;  Higginson  v.  Gray,  8  Mass.  885.  Actions  will  be  oonsolidaU 
ed  in  New  York,  although  one  suit  was  oommenced  befbre  the  cause  of  action  aooraed  in  tlM 
other.  Dunning  «.  Bank  of  Auburn,  19  WendeU,  28.  See  Anderson  ««  Towgood,  1  AdoL  & 
EL  U.  S.  245. 

(8)  But  see  Hallock  v.  PoweU,  2  Caines,  216. 

(4)  Causes  of  action  fi)unded  on  tort  and  on  oontrmot  oannot  be  joined  in  the  same  declare 
tion.  Church  «.  Mumford,  11  Johns.  480;  Clinton  «.  Hoptins,  2  Boot,  226;  Ryle  v.  HbwlaC»  9* 
Bibb.  847;  Btoyel  v.  WestooU,  2  Day  418;  WiokliiEl «.  Sftand«n,  6  filoiirM»  296;  Same  «.  ]>»- 
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a  cause  of  action  which  ought  to  be  laid  in  assumpsit,  be  improperly  laid  ot  joihdir 
in  case,  and  joined  with  a  count  in  trover,  no  objection  can  be  taken  with  ^^^^"^^^ 
effect  on  the  ground  of  misjoinder j  but  only  the  particular  defective  count 
shoold  be  demurred  to  (/).  But  if  the  count  objected  to  be  for  a  non- 
ieasance  and  breach  of  a  contract,  and  is  substantially  in  assumpsit^ 
thoagh  it  omit  the  words,  "  undertook  and  faithfully  promised,"  yet  it 
▼ill  be  considered  as  framed  in  assumpsit,  and  if  it  be  joined  with  other 
counts  merely  for  torts,  the  misjoinder  will  invalidate  the  whole  declar- 
ati(Hi  (tf).  In  a  declaration  on  the  case,  one  count  stated  that  the  plain- 
tiff, at  the  request  of  the  defendant,  had  caused  to  be  delivered  to  him  ' 
certain  swine  to  be  taken  care  of  for  reward,  and  in  consideration  there- 
of defendant  agreed  with  plain tifif  to  take  care  of  the  swine,  and  re-deliver 
the  same  on  request ;  and  the  Court  held,  on  motion  in  arrest  of  judg- 
ment, that  this  was  a  count  in  assumpsit^  and  could  not  be  joined  with 
counts  in  case  (x).  v^faBT>^auU-^>L  the  authoritie.^  jj.  .atated  4^-bej4bat 
"  when  the  same  plea  may  be  pleaded,  *and  the  same  judgment  given  on  L  200  J 
all  the  counts  of  the  declaration  ;  or  whenever  the  counts  are  of  the  same 
nature,  and  the  same  judgment  is  to  be  given  on  them  all,  though  the  pleas 
be.different,  as  in  the  case  of  debt  upon  bond  and  on  simple  contract,  they 
may  be  joined"  (y)  (1).  Perhaps  the  latter,  that  is,  the  nature  of  the 
cause  of  action,  is  the  best  test  or  criterion  by  which  to  decide  as  to  the 
joinder  of  counts  (z).  By  this  rule  we  may  decide  in  general  what  forms 
of  action  may  be  joined  in  the  same  declaration. 

In  actions  in  form  ex  contractu^  the  plaintiff  may  join  as  many  different 
counts  as  he  has  causes  of  action  of  the  same  nature  in  assumpsit ;  so  also 
in  covenant,  debt,  account,  annuity,  or  scire  facias  (a).  So  debt  on  bond 
or  other  specialty,  may  be  joined  in  the  same  action  with  debt  on  judgment, 
or  on  simple  contract,  or  for  an  amerciament  (2)  ;  and  debt  and  detinue 
may  be  joined  together,  though  in  all  these  cases  the  pleas  are  different, 
and  in  detinue  the  judgment  also  varies  from  the  form  of  the  judgment  in 
debt  (6)  ;  which  joinder  has  probably  been  allowed,  because  the  practice  is 
lanctioned  by  the  entries  in  the  Registrum  Bremum  (c).     So  several 


(0  6  East,  385,  886;  1  New.  Bep.  45. 

(«)  Thomas  v.  Peane,  1  Chit  Rep.  619, 
E.  B.  Kaster  Term,  1817.  What  a  miqoin- 
dcr  of  case  and  assai^psit,  2  Chit.  Bep.  848; 
sale,  134,  136. 

(X)  6  B.  &  C.  268;  anU,  186. 

(9)  2  Saaod.  117,  e.  f;  Bao.  A.  Aotions  in 
Gtaenl;  Com.  Dig.  Aotion,  G. 

(s)  Tidd,  9th  ed.  12. 

(a)  Bae.  Ah.  Aetioos  in  General,  0. ;  Com. 
1%.  Aetioos,  G;  2  Vin.  Ab.  pi.  42,  45,  64; 
Cdd,  9th  ed.  10, 11. 


(6)  Bro.  Ab.  Joinder  in  Action,  97;  Gilb. 
C.  P.  5;  2  Sannd.  117  b;  1  Wills.  252.  See 
the  form  of  debt  and  detinue  in  the  same  dec- 
laration, pott 9  Tol.  iL  In  5  Mod.  89,  it  is 
said  by  the  Court,  that  it  seems  strange  that 
debt  and  detinue  should  be  joined,  becaase 
these  actions  haye  different  judgmontB.  Mr. 
Tidd  (p.  11.  n.  b.)  observes,  that  **in  order  to 
Join  debt  and  detinue,  it  seems  th^  must  both 
be  founded  on  Contract.**     Sed  qu, 

(c)  Gilb.  C.  P.  5,  6,  7;  Bao.  Ab.  Aotions  in 
Goieral,  C. 


vis,  2  J.  J.  Marsh.  70;  Carstarphen  v.  Grayes,  1  A.  K.  Marsh.  485;  Sayers  v.  Soudder,  1  Penn, 
68;  Van  Pelt  v.  Van  Fdt,  2  Penn.  619;  Toris  v.  Long,  1  Taylor,  20;  Traudle  «.  Arnold,  7  J. 
J.  Manh,  407. 

Trespaa  or  troyer  cannot  be  joined  with  assumpsit  Polhumus  v.  Annin,  Coze,  176;  Littla 
«.  Gibte,  1  South,  11;  Howe  v.  Cook,  21  Wendell,  29. 

(1)  Whipple  V.  FuUer,  11  Conn.  582. 

(2)  So,  debt  on  simple  contract  and  on  judgment  may  be  joined.  The  Union  Cotton  Man- 
sfaetoffT  V.  lobdell,  18  Johns.  462.  Or  on  specialty,  Mardis  v.  Terrell,  Walker,  827;  Tillot- 
aan  v.  Sdff,  1  Blackf.  77;  Flood  v.  Yandes,  ib.  102;  Smith  v.  Lowell,  8  Pick.  178;  Vandeusen 
SI  Blum.  18  Pick.  229,  281;Farnham  v.  Hay,  8  Bhukf.  167;  £ib.  v.  Pindall,  5  Leigh,  109; 
Ekittnoo  «•  Chalmers,  7  B.  Monroe,  595.  Counts  in  debt  and  assmppsit  cannot  be  joined. 
Vbod  9.  Tandea,  1  Black!  10^.  Counts  in  detinue  «x  contractu,  and  in  debt  may  be  joined. 
*  ^     V.  BamiUm,  8  DaiuK  86.    Calyert  v,  Marlow,  18  Alabama,  67, 
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OF  jonrom  connts  may  be  joined  in  one  action  on  a  penal  statute  for  dififerent  penal- 
oiAcnoHB.  ^j^g  of  a  similar  nature,  as  for  several  acts  of  bribery  (rf). 

So,  in  actions  in  form  ex  deliclOj  several  distinct  trespasses  may  be 
joined  in  the  same  declaration  in  trespass  (^e)  (1).  And  several  causes  of 
action  in  case  may  Be  joined  with  trover  (/)  (2)  ;  thus  case  against  a  com- 
mon carrier  for  losing  goods ;  or  a  count  for  immoderately  riding  a  horse ; 
or  for  disturbing  the  plaintifif  in  his  right  of  common ;  or  for  hindering 
him  from  landing  goods  upon  a  yard  of  the  defendant,  conti'ary  to  agree- 
ment between  them  (^)  ;  or  for  not  returning  to  the  plaintiff  a  spaniel 
delivered  to  the  defendant,  to  be  tried  and  returned  in  a  reasonable  time, 
but  keeping  and  detaining  the  same  from  the  plaintiff;  may  be  joined  in 
one  action,  with  a  count  in  trover  (A).  So  a  count  charging  defendant 
with  having  preferred  a  charge  of  felony  against  plaintiff  before  a  magis- 
'  trate,  and  having  under  a  warrant  to  search  the  plaintiff's  house  for  stol- 
en goods,  obtained  upon  such  charge,  entered  the  plaintiff's  house,  may  be 
joined  with  counts  strictly  in  case  (i)(8).  So  in  replevin  the  plaintiff 
[  *201  ]  luay  in  the  same  ^declaration,  count  on  several  takings  on  different  days, 
and  at  different  places  in  the  same  county  (A;).  And  the  plaintiff  may, 
in  a  declaration  in  trespass^  unite  a  count  for  the  battery  or  seduction  of 
his  servant,  per  quod  servitum  amisit  (/),  with  a  count  for  battery  of  the 
plaintiff  himself  (m),  or  quare  clausum  f regit  (w),  or  trespass  and  res- 
cue (p)  (4)  ;  and  all  these  counts  might  be  included  in  one  declaration^ 
though  the  loss  of  service,  and  the  consequences  of  the  rescue,  might  be 
made  the  subjects  of  an  action  on  the  case(/>).  However,  if  these  inju- 
ries be  joined  with  a  count  in  trespass^  then  each  should  be  stated  to  have 
been  committed  vi  et  armis. 

But  in  order  to  prevent  the  confusion  which  might  ensue  if  different 
forms  of  actions,  requiring  different  pleas  and  different  judgments,  and  of  a 
different  nature,  were  allowed  to  be  joined  in  one  action,  it  is  a  genoral 
rule,  that  actions  in  form  ex  contractu  cannot  be  joined  with  those  in  form 

(d)  4'r.  R.  229;  8  T.  R.  108;  2  Vin.  Ab.  (0  Aleyn,  9;  Bac.  Ab.  Actions  in.Cteneral, 
44,  pi.  49.                                                            C. ;  8  Wils.  18;  Heath's  Max.  7;  2  M.  &  Sel. 

(e)  2  Saund.  117  b;  8  Co.  87  b;  2  Vin.  Ab.     436;  2  New.  Rep.  476. 

88,  &c.;  Heath's  Max.  7.  (m)  8  Campb.  256,  in  notes,   2  M.  &  Sel 

(/)  Id.  ibid;  1  T.  R»  277;  8  Wils.  848.  486. 

ig)  See  ante,  185.  (ra)  2  New  Rep.  476;  2  M.  &  Sel.  486. 

Ih)  Supra,  note  (/);  2Saand.  117  b.  (o)  2  Lutw.  1249;  Lord  Raym.  88;  Tidd. 

(t)  Hensworth  v,  Fowkes,  1  N.  &  M.  821.  9th  ed.  11. 

{k)  Fitz.  N.  B.  08,  n.  a;  Bol.  N.  P.  54;  2         (p)  See  ante,  184, 138;  2  Saund.  117  e. 

Yin.  Ab.  41.               .  and  notes. 

■ 

(1)  Trespass  lies  for  damage  feasant  and  may  be  joined  with  a  oount  for  resoue  or  ponnd 
breach.    Baker  v.  Dumbolton,  10  Johns.  240. 

A  coant  in  trespass  at  common  law,  may  be  joined  with  a  count  on  the  statute  for  the  s*aie 
injury,  where  the  statute  gives  an  action  of  trespass.  Presoott  v.  Tufts,  4  Mass.  146,  alihoagfa, 
the  statute  gives  dou6le  damages.  Fairfield  v.  Burt,  11  Pick.  244;  Worster  v.  Canal  Bridge, 
16  Pick.  541.  But  see  Whipple  v.  Fuller,  11  Conn.  582.  Counts  for  trespass  quare  claumm 
and  de  bonis  atportatie  mBLyh9  joined,    Parker  v.  Parker,  17  Pick.  286;  Bishop  v.  Baker,  19 

Pick.  517. 

(2)  Ayer  V.  Bartlett,  9  Pick.  156,  161:  Horsely  v.  Branch,  1  Humph.  199.  A  oount  in 
trover  cannot  be  joined  with  a  count  in  trespass.  Crenshaw  v.  Moore,  10  Georgia,  884.  Nor 
can  a  count  in  crse  be  joined  with  trespass.     Sheppard  v,  Fumiss,  19  Alabama,  760. 

(3)  See  16  Serg.  &  Rawle  875,  el  seq.  Slander  and  malicious  prosecution  may  be  joined. 
Milos  V.  Oldfield,  4  Yates,  427.  Counts  for  malicious  suits  brought  by  the  defendant,  one  m  his 
own  name  and  one  in  the  name  of  a  third  person  may  be  joined.  Pierce  v.  Thompson,  6  PSoik. 
197.  ,     ' 

(4)  Ace.  Baker  t;.  Dumbolton,  10  Johxis.  240.  Counts  in  trespass  quare  ctaicstfm,  and  te 
assavdt  and  battery  may  be  joined.    Arnold  «.  Maud)in,  6  Bliokf.  lo7. 
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a  delicto  {q).    Thus  assumpsit  cannot  be  joined  with  case  (r)  (1),  or  <»'ow»i 
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trover  (5),  nor  trover  with  detinue  {C)  (2),  &c. 

And,  with  the  above  exceptions,  counts  in  one  species  of  action  cannot 
be  joined  with  counts  in  another.  Thus  assumpsit,  covenant  (3),  debt  or 
acoonnt,  cannot  be  joined  with  each  other  {u)  ;  nor  trespass  with  case  (4), 
for  they  are  actions  of  distinct  natures,  and  the  judgments  are  dififerent, 
that  in  trespass  being  in  strictness  quod  capieUur^  and  that  in  case  quod 
sUUmisericordia  {z);  and  neither  trespass  nor  case  could  be  joined 
viih  replevin  or  detinue,  nor  can  the  two  latter  forms  of  action  be  united 
in  a  suit.  In  criminal  proceedings,  the  joinder  of  different  offences  of  the 
same  degree  in  an  indictment  does  not  render  the  proceedings  defective  ; 
tbngh  it  is  a  matter  of  discretion  in  the  Court  on  motion  to  quash  an  in- 
dictment so  framed  (^). 

Where  the  same  form  of  action  may  be  adopted  for  several  distinct  in-  2dl7. 
juries,  the  plaintiff  may  in  general  proceed  for  all  in  one  action,  though  the  ^^^^  *' 
aeveral  rights  affected  were  derived  from  different  titles ;  but  a  person  can-  rigku  of 
not  in  the  same  action  join  a  demand  in  his  own  riffht^  and  a  demand  as  action  or 
rtpresenlalive  of  another,  or  au^re  droit ;  nor  demands  aginst  a  person  '*«**^»*<^ 
on  My&own  liability,  *and  on  his  liability  in  his  representatioe^Kip^QMY  (2r).  [  ^20^  ] 
The  points  which  usually  occur  in  practice  may  be  considered  as  they 
^e  in  actions,  1st,  by  and  against  partners  ;  2dly,  husband  and  wife ; 
Idiy  the  assignees  of  a  bankrupt ;  4thly,  executors^  ^c. 

In  actions  by  and  against  several  persons,  whether  ex  contrctctu  or  ex  1st.  Part- 
<fcficto,  all  the  causes  of  action  must  be  stated  to  be  joint  (5).    Thus  a  "*^ 

(f)  Tlie  onlj  exception  teems  to  be  debt  (0  Willes,  118. 

iad  detinae,  nntt,  200.    Bat  it  is  donbtfal  (u)  Bac.  Ab.  Action  in  General,  C. 

v^ctedetiDoeis  to  be  ranked  as  an  action  (x)  1  Lord  Ra7m.272,278;  2Saand.  117e; 

fzirficfo,  ante,  121;  and  whether  it  can  be  117  o.  note  (c),  6th  edit. 

PbhI  vith  debt  unless  the  count  in  detinue  (y)  8  East,  46.  47;   8  T.  R.  108;  1  Chit, 

tt  fnodcd  OB  contract,  ante,  200,  note  (6).  Crim.  L.  262  to  266 ;  7  &  8  Geo.  4,  c.  28,  s.  48 . 

(0  6  B.  &  C.  268.  («)  Bao.  Ab.  Actions  in  General,  C;  2  Vin. 

JO  2 Saand.  117  c. ;  6  East,  385;  2  Chit.  R.  Ab.  62;  Com.  Dig.  Actions,  G. 


(1)  Ace.  Stoyel  9.  Westoott,  2  Day,  418;  Wilson  v.  Marsh,  1  Johns.  503;  Church  v.  Mam- 
M.  11  Johns.  480;  Creel  v.  Brown,  1  Robinson,  260;  Hitt  0.  Lippitt,  Geo.  Decls,  89;  Rodley 
>•  Koop,  6  Blackf.  158;  Etchison  «.  Post,  6  BUuskf.  140;  Tucker  v.  Gordon,  2  Breyard,  136. 
y|pe^  9,  Flowers,  21  Alabama,  472.  But  see  Hallock  v.  PoweU,  2  Caines,  216.  Contra. 
^we  a  declaration  contained  several  counts,  in  each  of  which  the  gravamen  stated  was  a  tor- 
tvas  breach  of  the  defendant's  doty  as  an  attorn^,  as  well  as  of  the  implied  promise  arising  from 
lAtBpbjment  for  hire;  it  was  held  that  each  count  contained  allegations  sufficient  to  support 
Hi  ttther  in  u>ri  or  oMsumptit^  they  were  not  incompatible,  and  might  be  joined  in  the  same  deola- 
»O0Q.    Chupch  V.  Mnmfbrd,  11  Johns.  479.    See  also  Jones  v.  Conoway,  4  Yeates,  109. 

(2)  Hood  V.  Banning,  4  Dana,  21. 

(J)  M  V.  Lovett,  19  Wend.  646.    But  see  8.  0.  22  Wendell.  869. 

W  Cooper  p.  Bissell,  16  Johns.  146,  in  which  case  trespass  vi  tt  armit  being  joined  with 
f*M^,the  misjoinder  was  taken  advantage  of  by  writ  of  error.  But  although  tretpau  and 
*««•  eumot  be  joined,  yet  a  complaint  of  an  injury  arising  partly  from  a  breach  of  contract, 
JO  pirtly  of  misfeasance,  to  which  the  plea  is  not  guilty^  may  be  joined  with  trover.  Smith  v. 
««rtk€rferd,  2  Serg.  &  Rawle,  858. 

(a)  Moose  v.  Platte  County,  8  Missouri,  467 ;  Mc'Kee  v.  Kent,  24  Miss.  181.    But  if  two  part- 

g«  «gree  to  divide  an  account,  against  a  joint  debtor,  equally  between  them,  and  the  debtor 

||>tats  to  it,  and  expressly  promises  to  pay  one  of  the  partners  his  moiety  of  the  debt,  the  pari- 

■^vbom  the  promise  was  made  may  maintain  an  action  for  his  half  of  the  account    Blair 

I  ^^^«'>  ^  Halst.  168.    See  also  Austin  v.  Walsh,  2  Mass.  401.    And  where  three  persons  by 

W,  eotenant,  or  note,  jointly  and  severally  contract  as  joint  or  several  at  his  election,  and 

,  *9  jom  all  in  the  same  action,  or  sue  each  one  severally;  but  he  cannot  after  suing  one  alone, 

I  2*'*^ttingjudgmeni,  sue  the  other  two  jointly,  having  by  the  first  action  elected  to  treat 

"•««tziflC  as  several  respecting  alL    Bangor  Bank  v.  Treat,  6  GreeoL  207. 

VOL,  L  80 


2(tt  OF  JOINDER  OF   ACTlONd. 

iMrMnmnft  plaintiff  cannot,  in  a  declaration  against  two  defendants,  state  that  one  of 
ot  ACTI0V8.  ^i^Q^  assaulted  him,  and  in  another  part  that  the  other  assaulted  him,  or 
took  his  goods,  for  the  trespasses  are  of  several  natures,  and  against 
several  persons,  and  they  cannot  plead  to  this  declaration  (a).  Neither 
can  the  plaintiff  in  trover  recover  against  several  defendants  for  several 
conversions  of  the  same  goods ;  in  order  to  fix  all  the  defendants,  he 
must  prove  a  joint  conversion  by  all,  and  if  the  evidence  show  separate 
conversions,  he  must  take  his  verdict,  against  those  defendants  only  who 
were  parties  to  some  one  conversion,  and  all  the  other  defendants  must  be 
found  not  guilty  (6)  (1).  But  in  the  case  of  a  survivor  of  several  con- 
tracting parties  a  demand  by  or  against  him  as  survivor,  may  be  joined 
with  a  demand  due  to  or  from  the  party  in  his  own  right  (c) 
(2),  and,  subject  only  to  a  plea  in  abatement,  counts  upon  a  promise  by 
the  defendant,  and  another  since  become  a  bankrupt  and  certificated,  may 
be  joined  in  separate  actions  against  the  solvent  partner  alone,  with  counts 
on  promises  made  by  the  defendant  solely,  since  the  other  became  a  bank- 
rupt (d), 

2dlj.  Hiui«  We  have  already  fully  considered  the  various  instances  in  which  a  Aitf- 
^Jj^  »^  band  and  wife  ought  to  sue  or  be  sued  jointly  or  separately  in  an  action  ez 
contractu  or  ex  delicto  (e).  It  will  be  sufiScient  here  to  observe,  that  when 
the  wife  is  co-plaintiff  in  an  action  ez  contractu^  no  cause  of  action  can  be 
included,  unless  it  be  founded  on  a  contract  with  a  feme  before  marriage, 
or  she  be  the  meritorious  cause  of  action  ;  and  her  interest  must  ex- 
pressly appear  on  the  face  of  every  count  (/)  (3).  And  in  an  action  in 
form  ez  delicto  for  a  personal  injury,  if  the  wife  be  joined,  the  declara- 
tion must  proceed  only  for  torts  to  her  individually,  and  not  for  such  wrongs 
as  only  affect  the  husband  (g*)  (4). 

Sdly.  As-       We  have  also  before  partially  noticed  what  demands  may  be  joined  in 
jjigj*  Jj'  an  action  at  the  suit  of  the  assignees  of  a  bankrupt  (A).     And  we  •remem- 
r»ona  "1  ^^^  ^^^^  counts  on  causes  of  action  accruing  to  the  assignees  after  the  bank- 
l   2^^  J  ruptcy,  may  be  joined  with  counts  upon  causes  of  action  which  accraed  to 
the  bankrupt  before  his  bankruptcy,  whenever  the  former  causes  of  action 
arose  upon  transactions  with  the  assignees  in  their  representative  character, 
and  the  money  recovered  thereon  would  be  assets  in  their  hands  in  such 
capacity  (Jc),  If  there  have  been  any  promise  to  the  assignees  or  cause  of  ac- 
tion since  the  act  of  bankruptcy,  care  must  be  taken  to  insert  some  count 

(a)  2  Saand.  117  a;  Sty.  163»  154;  4  T.  contraetut  ante,  67;  and  ex  delicto^  anU^  93. 

B.  860.  (/ )  Ante,  28,  29.    The  declaration  maaft 

(6)  IM.  &  Sel.  688.  not  oontun  a  coant  on  the  promise  of  the  has- 

(c)  1  B.  &  Aid.  29;  2  Chit  Bep.  486;  8  T.  band  and  unfe  afUr  marriage  even  to  pay  her 

B.  488;  bid,  498;  6  Jd,  582;  1  Esp.  Bep.  debt  contracted  c^um  foZa,  1  Taont.  212;  anU^ 

47.  67. 

{d)  6  Taunt.  179.  {g)  AnU,  72,  73. 

(e>  As  plaintil^e   ex  contractu,  ante  S9;  (A)  Ante,  24. 

tad  ex  delicto,  ante^  72,    Am  defendanU   ex  {k)  Ante,  25. 

. 

(1)  See  Ghamberlin  v.  Shaw,  18  Pick.  278;  Strickland  v.  Barrett,  20  ib.  416;  Lockwood  «. 
BnU,  1  Co  wen,  822. 

(2)  Davis  V.  Church,  1  Watts  &  Serg.  240.  Counts  on  demand  due  the  plaintiff,  as  surriTiiig 
member  of  different  firms,  may  be  joined.    Stafford  v.  Gold,  9  Pick,  588. 

(8)  Vide  Staley  o.  Barhite,  2  Caines,  221.  A  count  on  a  promiBeby  a  husband  and  wiie  caiH 
not  be  joined  with  a  count  on  a  promise  by  the  wife  while  sole.  Edwards  «.  Davis,  16  Jobns. 
281. 

(4)  So,  slander  of  husband  and  wiib  cannot  be  Joined  in  the  same  action.  Ebersol  v.  Krog,  ^ 
Binn.  656. 
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k  the  declaration  adapted  to  such  demand;  and  where  two  partners  became  o''onn>n 
bankrupts  at  different  times,  and  the  defendant  between  the  two  acts  of  bank-  ^  ^^'^^"^ 
niptcj  illegally  received  money,  and  the  assignees  of  th6  two  partners,  in 
their  action  to  recover  it,  declared  only  for  money  had  and  received  to  the 
\i9d  of  ike  two  partners^  beforo  they  became  bankrupts,  and  in  another 
coont  for  money  had  and  received  to  the  nse  of  the  plaintiffs  as  assig^iees, 
it  was  decided  that  the  plaintiffs  could  not  recover,  because  they  should 
hare  declared  in  one  count  for  money  had  and  received  to  the  use  of  the 
partner  who  la&t  became  bankrupt,  and  of  the  plaintiffs  as  assignees  (/). 

It  is  now  a  well  settled  rule,  in  actions  by  a  plaintiff  who  is  an  executor  ^^7*  ^^ 
i3T administrator,  thai  where  the  money,  when  recovered^  would  be  assets^^^* 
the  executor  may  declare  for  it  in  his  representative  character ;  and  that 
the  best  line  to  adopt  in  determining  whether  counts  may  be  joined,  is  to 
coQsider  whether  the  sum,  when  recovered,  would  be  assets  (w).  It  is 
therefore  clear,  that  an  executor  or  administrator  may  declare  as  such,  for 
goods  sold  or  money  paid  by  him  in  that  character,  and  may  join  such 
coont  with  counts  on  promises  to  the  testator  or  intestate  (n)  (1).  So 
mooej  had  and  received  by  the  defendant  to  the  use  of  the  plaintiff  as  ez- 
ecQtor  (o),  and  an  account  stated  with  him  as  executor,  for  monies  due 
and  owing  to  the  testator  (p),  or  to  the  plaintiff  as  executor,  or  to  the 
plaintiff  and  his  wife  as  executrix  (9),  may  be  joined  (2)  with  counts  on 
promises  to  the  testator  or  intestate  ;  and  as  an  executor  may,  under  cir- 
oamstances,  lend  money,  it  should  seem  that  the  insertion  of  a  count  for 
money  lent  by  him  as  such  would  not  be  misjoinder  (r).  And  counts  on 
promises  made  to  an  intestate  may  be  joined  with  counts  on  promissory 
notes  given  to  the  plaintiff  as  administrator  since  the  death  of  the  intestate, 
(i).  And  where  the  plaintiff  declared  as  executor  upon  a  bill  of  ex<- 
change  ^indorsed  to  him  in  that  character,  it  was  holden  sufficient  (/)•  It  [  *204  ] 
should,  however,  be  observed,  that  where  the  transaction  takes  place  after 
the  death  of  the  testator,  the  executor  has  the  option  of  declaring  in  his 
priTate  character  («). 

Bnt  an  executor  cannot  include  counts  on  causes  of  action  accruing  to 
him  in  his  private  right  and  individual  charactef*,  with  counts  on  causes  of 
action  which  are  laid  to  have  been  vested  in  him  in  his  representative 
capacity  (a:)  (8),  and  cannot  join  a  count  upon  a  bond  given  to  his  testator, 

(0  8  B.  &  p.  465.  487;  1  Taunt  822 ;  2  Manh.  147. 

(a)  6  East,  405;    2  Sannd.   117  d,  and         (9)  6  East,  405.  406;    1  Taunt.  822;  2 

mo,  5th  edit;  1  Taunt  882;  2  Manh,  147;  Marsh.  147,  ac;  1  Ld.  Raym.  487;  2  Baund. 

^Tannt  458,  8.  C;  2  Smith's  Bep.  416,  per  117  d,  temble  coni. 
UBliM,  J.;  ISdd,  9th  edit,  12,  18;  9B.  &         (r)  8  5.  &Ald.  860. 
C  666.  (,)  5  Price,  412;  7  lb,  591;  1  B.  &  C.  150. 

(4)  8  East,  104;  6  East,  405w  (0  1  T.  R.  487;  7  East,  410,  418;  2  Vin. 

(•)  8  T.  R.  659;  see  5  M.  &  8eL  294;  Tidd,  Ab.  48.  pi.  9. 
W»  edit.  12.  (u)  See  2  Bing.  177;  9  Moore,  840,  S.  C. 

(P)  5  East,  150;  6  East,  408,  406;  1  T.  R.         (x)  2  Saund.  117  0. 

(1)  See  Hapgood  v.  Houghton,  10  Piok.  154;  Steyens  v.  Qregg,  10  Serg.  &  R.  284;  Sebring 
t.  Keith,  2  Bailey,  192;  Peries  «.  Ayeinena,  8  Watts  &  Serg.  64;  Lowe  v.  Bowman,  5  Blaokt 
^0;  Bojle  9.  Townes,  9  Leiffh,  158;  Lea  v.  Hopkins,  7  Barr,  885. 

(2)  In  aftumfni  by  an  administrator  de  bonis  non^  a  count  alleging  a  promise  to  have  been 
■>de  to  the  first  administrator,  may  be  Joined  with  counts  alleging  a  promise  to  the  plaintiff  *s 
■Mrte,  and  a  promise  to  the  plaintiff.  Solliyan  v.  HoULer,  15  Mass.  874.  See  Clark  v.  Lamb^ 
•nek.  512;  See  also  Hint  v.  Smith,  7  Term,  182;  Fay  v,  Evans,  8  Wend.  580. 

(3)  Bat  see  Freooh  v.  Merrill,  6  New  Hamp.  465.  Counts  by  or  against  an  ezeoator  or  ad- 
*Mtttrator  cannot  be  joined  with  counts  by  or  against  him  in  his  own  right  Mason  v.  Nor- 
•■i.  Coze,  252;  Epes  v.  Dudley,  5  Band.  487;  Grahams  0.  Harris,  5  Gill  &  Johns.  489;  Yates 
•.KinmeU.  5  Missouri,  87;  jdford  v.  Ringgold,  6  AUbama,  544;  Brown  v.  Webber,  6  Cusfai- 
^  MO,  Kennedy  e.  Stallworth,  18  Alabama,  268. 
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or  lomosRand  a  count  npon  a  bond  given  to  him  as  executor,  in  the  same  action  {p)  i 
of  ▲cTiom.  jj^j.  ^YiQ  executor,  by  taking  the  bond,  would  extinguish  the  original  debt, 
and  it  would  not,  when  recorered,  be  assets  (2:).  Where  six  years  have 
elapsed  since  the  death  of  the  testator  or  intestate,  or  it  may  on  any 
other  account  be  material  for  the  plaintiff  to  avail  himself  of  a  promise  or 
acknowledgment  since  the  death,  counts  should  be  introduced  in  the  dec^ 
laration,  on  promises  to  the  executor  in  that  character  (a)  ;  for  otherwise 
such  promise  or  acknowledgment  cannot  be  given  in  evidence  (6)  (1).  In 
every  count  stating  a  debt  or  promise  to  the  executor  or  administrator  in 
that  character,  the  word  *'  as  "  executor,  &c.  must  be  inserted  (c).  It  is 
not  enough  to  say  that  it  accrued  to  him,  '^  executor,  or  being  execntor  as 
aforesaid ; "  but  it  must  be  averred  that  it  accrued  to  him  "  as  executor." 
However,  great  care  should  be  taken  not  to  introduce  unnecessarily ^  in  a 
declaration  by  an  executor  on  a  cause  of  action  accruing  to  the  testator, 
counts  on  causes  of  action  alleged  to  have  accrued  vSiQv  the  testator's 
death ;  for  although  an  executor,  necessarily  suing  as  such^  is  exempt  from 
liability  to  the  defendant's  costs,  if  the  action  fail,  by  reason  of  the  wording 
of  the  statute,  which  gives  costs  to  the  plaintiffs  (d)  :  yet,  where  an  exec^ 
utor  might  declare  in  his  private  character,  as  for  money  had  and  re- 
ceived after  the  testator's  death,  or  npon  an  account  stated  with  him  as 
such,  concerning  money  due  to  him  as  executor,  &c.  («) ;  or  even,  it 
seems,  if  the  account  stated  be  alleged  to  relate  to  money  due  to  the  tes- 
tator ;  the  executor  has  no  privilege  as  to  costs  (2). 

So  in  the  action  against  an  executor,  a  count  cannot  be  introduced 
which  would  charge  him  personally;  iot  the  judgment  in  the  one  case 
[  •205  ]  •would  be  de  bonis  testatoris^  and  in  the  other  de  bonis  propriis  (/)  (3). 
Therefore  a  count  for  money  lent  to,  or  had  and  received  by,  an  exe- 
cutor as  such,  is  not  sustainable  (g*)  (4).  And  a  count  in  assumpsit 
against  husband  and  wife^  who  was  administratrix  with  the  will  annexed, 


((/)  See  9  B.  &  G.  668;  Tidd»  9th  ed.  978. 

(e)  8  Moore,  146;  9  B.  &  C.  666;  Tidd« 
9th  ed.  978. 

(/)  2  Saond.  117  e.  But  of  late  conntsftr 
faneral  charges  against  the  executor  in  thaft^ 
character  have  succeeded,  see  8  Campb.  298« ' 
Mid  quart. 

ig)  2  Sannd.  117  e;  4  T.  B.  487;  1  Hf 
Bla.  108;  7  B.  &  G,  444;  1  M.  &  B.  102»1 
8.  C. 


(y)  8  B  &  P.  8ed  vidt  I  T.K  487;  6 
East,  406. 

(z)  6  Price.  412;  7  Id.  691;  6  Tknnt.  457. 

(a)  See  the  forms,  poiU  voL  ii.;  and  the 
consequences  as  to  costs.  6  Tvr.  822. 

(b)  8  Bast,  409;  WiUes,  29;  2  D.  &  R. 
868;  1  B.  &  G.  248,  S.  G.;  1  B.  &  Aid.  98; 
8  7<f .  626;  6  Moore,  106,  608;  6  Taunt  210. 

(e)  6  East,  160;  2  Marsh.  161;  8  Saund. 
117  d,  e,  note.  But  see  2  Lev.  110;  2  Yin. 
Ab.;47,pl.  6,  48,  pi.  9;  2  B.  &  P.  424- 

( 1 )  Ace.  Jones  v.  Moore,  6  Binn.  678. 

(2)  In  Pennsylvania,  an  executor  plaintiff  is  bound  to  pay  ooets  to  the  defendant*  in  case  dt 
nonsuit,  or  verdict  for  the  defendant,  as  well  where  he  necessarily  sues  in  his  representativei 
oharaoter,  as  where  the  cause  of  action  arises  after  the  death  of  the  testator.  Muntorf  v,  Mud-^ 
torf,  2  Bawle,  180. 

(8)  See  Bachelor  i;.  Flsk,  17  Mass.  464;  Kayser  v,  Disher,  9  Leigh,  867.    And  the  deolara-. 
tion  containing  a  count  on  a  promise  by  the  defendant's  testator,  and  a  count  on  a  promise  by 
the  defendants  as  executors  as  aforesaid,  for  work  and  labor  done  at  their  request,  is  bad  oa. 
general  demurrer.    Myer  v,  Gole,  12  Johns.  849.    Demott  v.  Field,  7  Gow.  68.    But  a  count  onl 
a  promise  by  an  executor  or  administrator,  as  such,  and  in  which  he  is  not  charged  as  person 
ally  liable,  may  be  joined  with  a  count  on  a  promise  by  the  deceased.   Carter  v.  Phelps,  8  John 
440;  Malia  v.  Bull,  18  Serg.  &  R.  441;  M'Kinley  v.  Gall,  1  Monroe.  64;  Howard  v.  Powers 
6  Ohio,  98.    See  Myer  v.  Gole,  12  Johns.  849;  Reynolds  v.  Beynolds,  8  Wendell.  244;  Biahoi 
•.  Harrison,  2  Leigh,  689. 

W  Sibbitt  t,  Lloyd,  6  Halst  168.    Myer  «.  Gole,  12  Johns.  849.    Demott  v.  Field,  7  ^^  ^ 
68.    It  was  held  that  an  adrainistiutor  or  executor  may  Join  in  the  same  declaraUon  counts 
Uie  promistt  to  himself,  with  counts  on  promises  to  the  intestote  or  testator.    Fry  v 
o  Wend.  680. 
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ipott  promises  bj  the  testator  to  pay  rent,  cannot  be  joined  with  connts  ov  'oiin>n 
upon  promises  by  the  husband  and  wife  as  administratrix,  for  the  use  and  oc-  ®'  ^^^<>""» 
eopation  by  them  after  the  death  of  the  testator  (A).  But  in  an  action  of 
covenant  against  an  executor,  on  the  deed  of  the  testator,  the  plaintifif  may 
join  a  breach  by  the  testator,  and  a  breach  since  his  decease  (t).  So  an 
acoount  stated  by  the  defendant  as  executor,  of  monies  due  from  the  iestor 
toTj  may  be  supported,  and  may  be  joined  with  counts  upon  promises  by 
the  testator ;  and  this  is  the  common  mode  of  declaring  against  executors 
and  administrators,  to  save  the  statute  of  limitations  (A)  ;  and  a  count 
apoQ  an  account  stated  by  an  executor  as  such,  of  monies  due  and  owing 
tnmkim  in  that  character,  may  be  joined  with  counts  on  promises  by  the 
testator,  as  such  account  stated  does  not  make  the  executor  personally  liar 
ble  (/)  (1).  Perhaps  a  count  for  money  paid  for  the  defendant  as  execu^ 
tor  may  be  joined  with  counts  on  promises  by  the  testator  (m).  Whenever 
an  execQtor,  &c.  is  sued  upon  promises  by  him  in  that  character,  the 
words  *'  as  executor,"  &c.  must  be  inserted  in  each  count  in  stating  the 
promise,  and  also  in  stating  the  debt  or  cause  of  action,  if  it  be  laid  to 
bare  accrued  after  the  testator's  death  (n). 

The  consequences  of  a  misjoinder  are  more  important  than  the  circum-  3div.  Con- 
stances of  a  particular  count  being  defective  ;  for  in  the  case  of  a  misjoin-  JJ^^S^^ 
dcr,  however  perfect  the  coftnts  may  respectively  be  in  themselves,  the  dec-  der. 
laration  will  be  bad  on  a  general  demurrer  (3),  or  in  arrest  of  judgment, 
or  npoQ  error  (p)  (3)  ;  and  if  on  a  writ  of  error  one  of  several  counts  in  a 

(A)  8  B.  &  Aid.  101. 

(i)  10  East  813. 

{k)  2Saaiid.  117  e;  1  Hen.  Bla.  102;  For- 
RN's  Rep.  Exchequer,  98.  Where  an  actual 
teeouDt  has  not  been  stated  by  the  defendant 
vezecvtor,  add  counts,  as  pwU  ▼ol.  ii.  Connts 
w  promiseB  by  the  defendant  as  executor, 
ibonld  always  be  inserted,  if  he  has  admitted 
^  debt,  or  promised  payment. 

(/)  7  Taunt.  580;  1  Moore,  805.  8  C;  For- 
mt'f  Bcp.  £xch.  08;  6  East,  405  to  412;  10 

(I)  Collins  V,  Weiser,  12  Serg.  &  Rawle,  97;  Malin  v.  Bull,  12  Serg.  &  Rawle;  448;  Vaughn 
*•  Gftrdner,  7  B.  Monroe,  826.  See  the  observations  of  Mr.  Chitty  in  ih%  fourth  edition.  It  has 
becc  held  that  a  declaration  stating  that  the  defendsAt's  testator  being  so  indebted  to  the  plain- 
tiff, in  a  eertain  sum  for  money  lent  and  adtanoed,  and  that  the  testator  being  so  indebted  in 
ba  life-time,  the  defendant,  afterwards  as  such  executor,  after  the  death  of  the  testator,  prom- 
iMd,  &c  was  good.  And  Spbkoer,  J.,  in  delitering  the  opinion  of  the  court,  says,  **  The 
oouicl  seemed  to  suppose  that  the  judgment  on  this  count  would  be  </e  bonU  propriU^  and  that 
tke  executor  would  in  this  mode  of  declaring,  be  pretented  fh>m  pleading  pUne  administravit, 
If  nch  would  be  the  consequence  then  I  should  hold  the  objection  to  be  valid;  but  according  to 
theencs  of  Seoor  v.  Atkinson,  (1  H.  Bl.  102),  and  of  Elecotors  of  Hughes  v.  Hughes,  7  Bro.  P. 
C  (60,  and  2  Saund.  117,  e.  note  2),  the  judgment  will  be  dt  bonu  testatoris,  and  this  mode  of 
^ttiaring  Is  adopted  merely  to  save  the  statute  of  limitations;  consequently  the  defendant  is  not 
pnvv&ted  from  making  any  defence  under  such  a  form  of  declaring,  which  he  might  have  made, 
"A  the  declaration  stated  the  promise  of  the  testator,  and  his  liability  only."  Whitaker  o.  Whit- 
^«  6  Johns.  112.  And  promises  by  the  defendant  as  executor  or  administrator,  as  well  as  by 
M  testator  or  intestate,  to  pay  for  work  and  labor  done  for,  or  goods  sold  and  delivered  to  the 
atesttte,  may  be  joined  in  the  same  declaration,  and  a  count  charging  a  promise  by  the  testator 
*  intestate  in  his  life-Ume,  and  after  his  death,  by  the  defendant,  his  executor,  or  adtninUtra-' 
inr,  oi  oforetaidt  is. good.  Carter  v.  Phelps,  8  Johns.  440.  A  declaration  by  a  plaintiff  at  ad- 
uiaitlratw,  containing  counts  for  goods  sold,  work  done,  and  the  common  money  counts,  with- 
ott  stating  any  indebtedness  to  the  intestate  or  referring  to  the  plaintiff,  in  his  representative 
maeter  in  any  subsequent  part  of  the  declaration  except  in  a  profert  of  letters  of  administra- 
tion, is  bad  on  demurrer.    Christopher  vt  Stockholm ,  ^  Wend.  86 ;  Vide  2  Leigh,  285. 

('^)  SesPeabody  v.  Washington  Ins.  Co.  20  Barbour,* 889;  WUliams  v.  j>radbury,9  Texas, 

W  Cooper  V.  BiHeH.  16  Johns.  146 ;  Pell  v.  Levett,  19  WimdeU,  546.  Biit  see  S.  C.  22  Wend- 
«,I69:  Bodlsy  V.  Boop,  6  Black!  158;  Pharr  v,  Bitohelor,  8  Ala.  287;  Whitn<^  v.  Grim,  1 
m,  61;  W«t9.  teakgr,  1  Hfll.  69;  The  Oovemor  v.  Evans,  1  Plkt,  (Ark.)  849. 


East,  818.  Sed  vide  1  Hen.  Bla.  108, 114;  2 
Saund:  117  d;  2  B.  &  P.  424. 

(m)  7  B.  &  C.  444. 

(ti)  2B.  &P.  424;  an /«,  203. 

(0)  2  Chit.  R.  697;  2  B.  &  P.  424;  4  T.  R. 
847;  1  Hen.  Bla«  108;  1  Taunt.  212.  See  in 
general  as  to  the  consequences  of  mis-joinder 
or  nonjoinder  of  partiu,  whether  plaintiffs  or 
defendants,  ante,  18,  45,  66,  and  86.  Of  hus- 
band and  wife,  ante,  82,  59,  75,  and  98. 
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or  jronrDBB  declaration  in  assumpsit  be  bad,  and  the  defendant  below  suflTer  judgment 
oiAOTxoM.  ^y.  default,  and  the  damagss  be  assessed  generally  on  the  whole  declara- 
tion, such  judgment  must  be  reversed  (/?).  A  demurrer  for  misjoinder 
[  *206  ]  must  be  to  the  whole  declaration,  and  not  ^merely  to  the  defective  count 
or  breach  (9).  The  plaintiff  cannot,  if  the  declaration  be  demurred  to, 
aid  the  mistake  by  entering  a  nolle  prosequi^  so  as  to  prevent  the  operation 
of  the  demurrer  for  misjoinder  (r)  (1) :  though  the  Court  will  in  general 
give  the  plaintiff  leave  to  amend  by  striking  out  some  of  the  counts  on 
payment  of  costs  (5).  In  some  cases,  however,  a  mifgoinder  may  be  aid-^ 
ed  by  intendment  after  verdict  (l).  And  by  taking  separate  damages, 
or  by  entering  a  remittit/ur  damna^  the  misjoinder  may  be  aided  (t»)  ;  and 
though  it  is  reported  to  have  been  decided  that  if  assumpsit  and  trover, 
be  joined,  and  there  be  a  verdict  for  the  defendant  on  the  count  in  trover, 
that  does  not  cure  the  declaration  (x)y  snch  doctrine  is  now  overruled 

(y)  (2). 


[  ♦207  ]  *0P  THE  ELECTION  OF  ACTIONS  (8). 


01  ELIO- 
VION  C 
U0N8. 


tn  considering  the  application  of  each  particular  action,  we  have  seen 
irioH  01  AC-  ^i^g^^  ^]j^  party  injured  frequently  has  an  election  of  several  remedies  for 
the  same  injury  (a).     As  the  due  exercise  of  this  election  is  of  great  im- 
portance, it  may  be  useful  concisely  to  state  the  principal  points  which 
direct  the  choice  of  several  remedies.     And  these  may  be  with  reference 
to,  1st,  the  nature  of  the  plaintiff's  rig'ht  or  interest  in  the  matter  affec- 
ted ;  2dly,  the  security  of  6at7,  and  the  process ;  3dly,  the  number  of  the 
parties  to  the  action ;  4thly,  the  number  of  the  causes  of  action^  and  the 
joinder  thereof  in  one  suit ;  5thly,  the  nature  of  the  defence^  and  whether 
it  be  advisable  to  compel  the  defendant  to  plead  specially ;  6thiy,  the 
venue f  or  place  of  trial ;  7thly,  the  evidence  to  be  adduced  by  the  plain- 
tiff or  defendant;  Sthly,  the  costs;  and,  9thly,  the  judgment  and  ezecur 
tion. 
Ist  Nature     Ist,  A  strict  legal  title  is  essential  to  the  support  of  some  remedies,  but 
plaintiff's  ^^  Others  the  plaintiff's  bare  possession  of  the  property  affected  is  suffi- 
intercst  in  cient.     Where  the  title  of  the  plaintiff  may  be  doubtful,  it  is  in  general 
matter  af-  advisable  to  adopt  the  latter  description  of  remedy.     Thus  an  action  of 
*®^'       trespass  to  real  property  may  be  supported  against  a  stranger  by  any 
person  in  the  actual  possession,  though  he  have  no  title ;  but  in  ejectment 
the  lessor  of  the  plaintiff  must  in  general  recover  on  the  strength  of  his 

(p)  1  Moore,  126.  (tt)  2  M.  &  Sel.  688;  11  Mod.  196;  2  Yin. 

iq)  1  M.  &  Sel.  855,  866.  Ab.  48,  pi.  9;  8  T.  R.  488^ 

(r)  1  Hen.  Bla.  110,  111,  118,  114;  4  T.  (x)  See  2  Saund.  117  0. 

B.  860 ;  Tidd,  9tli  edit.  681 ;  1  Saund.  207  0.  (y )  2  M.  &.  Sel.  538. 

(<)  4  T.  K.  848.  (a)  Com.  Di^.  Actions,  M.;  Styles,  4;  Co. 

(0  2  Lev.  110;  Com. Dig.  Aotion, G. ;  2ym.  Lit.  145  a;  2Bla.  Rep.  1112. 
Ab.  47,  pi.  7. 

(1)  The  defendant  can  avail  himself  of  the  misjoinder  onlj  by  demnrring  to  the  whole  deoUr- 
ation ;  he  cannot  plead  to  one  count  and  demur  to  the  othen    Smith  v,  Merwin,  15  Wend.  184. 

(2)  Hut  see  Lusk  «.  Hastings^  19  Wend.  627. 

(8)  For  cases  in  which  an  election  of  aotion  may  be  made*  See  1  Met  &  Perk.  Dig.  pp.  61, 62} 
Tit.  AoUons,  oh.  4.  •  • 
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own  legal  title  (6) :  and  may  be  defeated  even  if  an  outstanding  term  in  of  klec* 
a  trustee  be  shown  nnless  it  can  be  presumed  that  such  term  has  been  "o^*  <>» 
satisfied,  4fec.  Therefore,  where  the  title  of  the  party  injured  is  doubtful,  ^^^^^*' 
the  action  of  trespass  should  sometimes  bo  chosen ;  and  as  the  defendant 
in  replevin  for  a  distress  taken  damage  feasant,  must  in  his  avowry  or 
cognizance  state,  and  if  denied,  must  prore  a  title  to  the  locus  in  qtWj  in 
fee  or  tail,  in  himself  or  some  person  from  whom  he  derives  his  title,  an 
action  of  trespass  is  preferable  to  a  distress,  'where  the  title  of  the  occu-  [  •208  ] 
pier  of  the  land  may  be  doubtful  (c).  On  the  other  hand,  where  the 
party  interested  can  clearly  establish  a  title  ih  himself  or  in  his  trustee, 
and  yet  it  may  be  doubtful  in  which  particular  person  the  legal  title  may 
be  vested,  a  distress,  or  an  action  of  ejectment  where  there  has  been  an 
onster,  may  be  advisable,  because  in  replevin  brought  for  the  distress, 
there  may  be  several  avowries  upon  different  titles,  and  in  ejectment  there 
may  be  several  counts  on  demises  by  different  parties.  In  some  cases  we 
have  seen  that  where  the  property  of  a  person  has  been  taken  away  or 
withheld  from  him,  he  may  waive  the  tort  and  sue  in  assumpsit  for  the 
Talne  (d)  ;  but  as  bare  possession  is  sufficient  in  general  to  sustain  an  ac- 
tion of  trover  or  trespass  against  a  wrong-doer  (e)  ;  it  may  often  be  bet- 
ter to  adopt  one  of  those  forms  of  action  than  to  sue  in  assumpsit  for 
money  had  and  received,  as  in  the  latter  form  of  action  a  stricter  right 
to  the  goods  or  the  proceeds  might  be  required  (/).  So,  where  an  inju- 
ry is  done  to  a  messuage  or  land,  it  may  often  be  better  to  sue  in  the  name 
of  the  tenant  than  in  the  name  of  the  landlord  as  reversioner  (g*),  be- 
cause in  the  latter  form  of  action  strict  proof  of  the  letting  and  reversion- 
ary mterest  is  indispensable  (A). 

Secondly^  In  actions  in  form  ex  delicto^  as  in  case,  trover,  detirvae,  and  2di7.  Bail 
trespass,  the  defendant  cannot  be  arrested  without  a  special  order  of  the  and  pro- 
Conrt  or  a  judge,  and  it  is  not  usual  to  grant  such  order,  except  where  *^*- 
there  has  been  an  outrageous  battery,  or  the  defendant  is  about  to  quit  the 
kingdom  (t) ;  and  therefore  in  cases  where  it  may  be  material  to  have 
the  security  of  bail,  the  action  should,  if  possible,  be  framed  in  assump- 
sit for  money  had  and  received,  &c.,  adding  such  other  special  counts  as 
may  be  advisable  under  the  circumstances  of  each  particular  case  (^). 
Where,  however,  the  defendant  has  been  already  arrested,  the  form  of 
action  must  correspond  with  the  affidavit  to  hold  to  bail  and  the  form  of 
action  stated  in  the  capias,  or  other  process ;  for  otherwise  the  defendant 
will  be  entitled  to  his  discharge  out  of  custody  on  filing  common  bail  (0- 
Bnt  this  will  be  the  only  consequence,  for  the  Court  will  not  on  this  ac- 
Gonnt  set  aside  the  proceedings  (1)  against  the  defendant  for  irregulari- 
ty (m). 

Thirdly,  In  an  action  in  form  ex  contractu,  we  have  seen  that  if  a  per-  ^ij^  xbo  ' 
son  who  ought  to  be  made  co-plaintiff  be  omitted,  it  is  a  ground  of  non-  namber  of 

the  parties. 

ib)  1  East,  244,  246.    See,  howerer,  anU.  (t)   Midd,  9th  edit.  172.    See  Petendorff 

9.  on  Bail,  40,  41 ,  as  to  the  expediency  of  adopt- 

[c)  1  Saand.  S41  e,  n.  2;  WiUes,  221.  ing  particular  forms  of  action  in  order  to  ob- 

(V)  JnU^  100.  Uin  bail. 

(e)  AnU,  61,  162,  164.  (A-)  8  East,  70. 

if)  B.  &  C.  418.  (Z)  7  T.  R.  80;  8.  T.  R.  27;  6  T.  R.  402;  2 

ig)  Seeavte,  139, 140.  East,  805;  1  Hen.  Bla.  810. 

{h)  See  4  B.  &  0.  466.  (m)  6  T.  R.  368. 

«— ^  • 

(1)  Contra  Rogers  «.  Rogen,  4  Johns.  486. 
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01  TOW-     suit,  Ac.  (n)  except  in  the  case  of   executors  or  administrators  (o), 
"o»  «' ^^  whereas  in  actions  in  form  ex  delicto^  the  nonjoinder  of  a  party  who 
™"'        should  have  been  a  co-plain tifiF,  can  only  be  pleaded  in  abatement  (;?); 
*and  consequently  the  latter  form  of  action,  if  it  can  be  adopted,  is  in 
many  instances  preferable,  where  there  is  reason  to  doubt  who  should  be 
joined  as  a  plaintifiF.     We  have  also  seen  that  a  joinder  of  too  many  de- 
fendants in  an  action  in  form  ex  contractu  is  a  ground  of  nonsuit  (^);  and 
that  the  omission  of  a  person  who  ought  to  be  made  a  defendant  may  be 
pleaded  in  abatement  (r) ;  but  that  in  actions  in  form  ex  delicto  the  omis- 
sion of  a  party  jointly  concerned  in  committing  the  injury  cannot  in  gene- 
ral be  pleaded  in  abatement,  and  that  when  the  injury  may  in  point  of 
law  have  been  committed  by  several,  the  joinder  of  too  many  defendants 
will  be  no  ground  of  obiections  (f)  ;    and  therefore,  where  it  may   be 
doubtful  how  many  persons  should  be  made  defendants,  it  is  advisable  to 
declare  in  case,  in  preference  to  an  action  of  assumpsit  (0-    So,  a  dis- 
tress for  a  rent  charge  is  frequently  preferable  to  an  action,  because  in 
the  latter  all  the  pernors  of  the  estate  charged  with  the  payment  must  bo 
joined  (u)  (1). 
4thly.  The      Fourthly^  Where  the  plaintiff  has  several  demands  of  a  similar  kind, 
number  of  recoverable  in  diflferent  forms  of  action,  he  frequently  may,  and  then  he 
o^f^MtSn?  ought  to  proceed  for  the  whole  in  that  form  of  action  which  will  enabrace 
'  his  various  claims  (a:).    Thus  a  party  may  declare  specially  against  a 
bailee  for  neglect,  either  in  assumpsit  or  in  case  ;  if  he  have  also  a  money 
demand  against  the  bailee,  due  on  simple  contract,  he  should  declare  for 
both  causes  of  action  in  assumpsit ;  but  if,  instead  of  the  money  demand, 
he  have  a  distinct  cause  of  action  in  trover,  the  declaration  should  be  in 
case,  with  a  count  in  trover,  in  order  to  avoid  the  expense  of  two  actions, 
(y).     So,  for  a  money  demand  due  on  a  simple  contract,  the  plaintiff  in 
general  has  an  option  to  declare  either  in  assumpsit  or  debt ;  if  there  be 
also  another  demand  of  an  unliquidated  nature,  founded  on  a  simple  con- 
tract, it  is  then  proper  to  declare  in  assumpsit  for  both  causes  of  action ;  but 
if  there  be  no  unliquidated  demand,  or  if  part  of  the  demand  be  due  on  spo- 
cialty  debt  may  be  preferable.     So,  in  an  action  against  the  assignees  of  a 
bankrupt  for  rent,  if  it  be  doubtful  whether  they  have  accepted  the  lease, 
although  they  have  taken  possession,  it  is  advisable  to  deplare  in  debt  on 
the  lease,  and  add  a  count  in  debt  for  use  and  occupation.    So  debt  on  a 
life  policy,  with  a  count  for  money  had  and  received,  maybe  preferable  to 
covenant ;  because,  under  the  common  count,  the  premium  may  in  some 
cases  be  claimed.    And  as  debt  and  detinue  may  be  joined  (z),  the  dec- 
laration should  be  in  those  forms  of  action,  where  the  defendant  detains 
the  plaintiff 's  goods,  and  also  owes  him  a  debt. 

(n)  Ani€,  19.                  •  141;  8  Bred,  k  Bing.  54;  9  Price,  408;   8 

(0)   Aittt,  19.    The  noDJoinder  of  an  a*-  East,  62  to  70. 

iigntt  of  a  bankrupt  is  no  ground  of  nonsuit,  (0  Id.  ibid, ;  8  East,  62  to  /O, 

ante.  28.  (u)  Co.  Lit.  162  b;   1  Saund.  282.  b.  1. 

(p)  Ante,  66.  and  284,  n.  8  &  4. 

(g)  Ante,  44.  (x)  AnU,  198,  201. 

(r)  jJn/«,  46.  (y)  8  East,  70. 

(s)  Ante,  66;  Bretherton v.  Wood,6Moore,  (z)  AnU,  199,  ()00. 


(1)  By  Bt  1884,  c.  189,  a  plaintiff  in  an  action  founded  on  contract,  brought  aeainst  seTeral 
defendants,  might  discontinue  as  against  one  who  had  been  defaulted,  and  proceed  against  ths 
others.    Turner  v.  BlsseU,  U  Pick.  192. 
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^ Fifthly^  By  a  judicious  choice  of  the  remedy,  the  defendant  may  be  fre-  o'  "™°- 
quently  precluded  from  availing  himself  of  a  defence  which  he  might  oth-  "mows, 
erwise  establish.  Thus  in  assumpsit  against  a  person,  who  has  been  a  5^^,]-  ^^ 
bankrupt  for  money  had  and  received  by  him  before  his  bankruptcy,  how-  defence, 
ever  tortiously,  his  certificate  would  be  sufficient  bar,  but  by  declaring  in 
case  or  trover,  where  the  money  was  received  tortiously,  &c.  ho  will  be 
deprived  of  such  defence  (o)  (1).  And  where  goods  have  been  sold  by 
a  person  in  contemplation  of  bankruptcy  by  way  of  fraudulent  preference 
to  a  creditor,  the  remedy  by  the  assignee  should  bo  trover,  and  not  as- 
sumpsit as  for  goods  sold  and  delivered  ;  because,  in  the  latter  form  of  ac- 
tion, the  defendant  might  avail  himself  of  the  debt  from  the  bankrupt  as 
a  8etK)ff  (A).  And  in  case  of  fraud,  the  statute  of  limitations  may  not  begin 
to  ran  till  the  fraud  is  discovered,  and  therefore  it  would  be  sometimes  ad- 
visable to  sue  for  the  fraud,  and  waive  the  action  of  assumpsit.  Thus, 
▼here  the  defendant  was  guilty  of  fraud  in  not  taking  a  sufficient  security 
on  his  investing  plaintiff's  money,  the  plaintiff  might  waive  the  fraud,  and 
soe  in  assumpsit  for  not  procuring  sufficient  security ;  but  if  it  be  ap- 
prehended that  the  defendant  would  in  such  action  of  assumpsit  establish 
a  defence  under  the  statue  of  limitations,  it  would  be  better  to  declare  in 
case  for  the  fraud,  as  the  statute  might  then  only  run  from  the  time  the 
fraad  was  discovered  (c).  The  election  of  the  form  of  action  was  also 
ireqaently  material,  in  order  to  compel  the  defendant  either  to  take  issue 
upon  some  particular  allegation  in  the  declaration,  instead  of  putting 
the  plaintiff  to  prove  the  whole  of  his  case,  or  to  compel  the  defendant  to 
state  his  ground  of  defence  specially  (rf).  Thus  in  covenant  for  rent,  the 
defendant  must  plead  to  some  particular  allegation,  and  there  is  no  gener- 
al issue ;  but  in  debt  on  a  lease  he  might  have  pleaded  nil  debet,  and 
thereby  compelled  the  plaintiff  to  prove  the  whole  of  his  declaration  (e). 
80  trespass  was  in  general  preferable  to  case,  because  in  the  latter,  under 
the  general  issue,  the  defendant  might  not  only  dispute  the  plaintiff's 
statement  of  his  cause  of  action,  but  also  give  in  evidence  most  matters 
of  defence,  but  which  he  must  have  pleaded  specially  in  trespass  (/); 
and  detinue  was  in  some  cases  preferable  to  trover,  in  order  to  compel  the 
defendant  to  plead  his  lien  specially  (g*).  *  But  the  general  pleading  rules 
of  flil.  Term,  4  W.  4,  requiring  a  special  plea,  in  most  cases  have  put  an 
end  to  many  of  the  former  grounds  of  preference. 

&ethly,  In  some  cases  there  may  be  two  or  more  actions  in  effect  for  6thly.  The 
the  same  injury,  the  one  localj  and  the  other  transitory.    Thus,  *debt  for  ^®^"*' 
wot,  by  the  assignee  or  devisee  of  the  lessor  against  the  lessee,  is  local,  [  *211] 
ted  must  bo  laid  in  the  county  where  the  estate  lies  (A);  but  in  covenant j 
at  the  suit  of  the  same  parties,  upon  an  express  covenant  for  the  payment 
tf  rent,  Ac.  the  venue  is  transitory  (t)  ;  and  consequently  the  latter  form 

(a)  6  T.  E.  696;  1  MaTsh.  184;  ante,  144.  (</)  PoiU  tit.  Pleas. 

(6)  4  T.  R,  211 ;  2  Hen.  Bla.  186;  ante,  144.  (e)  Lord  Raym.  1600. 

Wben  iMm  Bee  10  East,  878,  418.  (/)  Ante,  144 ;  pott,  tit  Pleas. 

(0  4  Moore,  602;  2  B.  &  B.  73,  S.  G,;  see  {g)  Ante,  124. 

ifao  3  B.  &  A.  288,  626;  2  B.  &  C.  158;  3  D.  {h)  1  Saund.  288,  241;  Sir  W.  Jones,  68. 

&  K.  326,  8.  C;  8ed  vide  5  B.  &  C.  259;  8  (0  Id,  ibid, 
R  4  R.  14,  8.  C. 

(I)  But  the  pluntiir cannot  by  deolaring  specially,  ex  contractu,  when  he  may  recover  his  de- 
■ud  uidsr  a  g^mrai  amnt,  deprive  the  defendant  of  his  set-ofll  Downer  p.  Bggleston,  15 
Wad.  6L» 
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or  Bav   of  action  should  be  adopted,  where  it  may  be  advisable  to  try  the  cause 


TIOiT  01 
ACTI0ZI8. 


oat  of  the  county  where  the  estate  is  situate. 


7thiy.  The  Seventhly^  The  evidence  must  also  be  attended  to  in  the  election  of  ac- 
ovidenoe.  ^jQ^g^  Thus,  it  is  frequently  more  convenient  that  the  action  should  be 
trespass  than  case,  because  if  it  be  laid  in  trespass,  no  nice  points  can  arise 
upon  the  evidence,  by  which  the  plaintiff  may  be  defeated  upon  the  form 
of  the  action,  as  there  may  in  many  instances,  if  case  be  brought  (K).  And 
here  we  may  again  allude  to  the  advantage  of  using  trespass  by  the  tenant, 
rather  than  case  by  the  reversioner,  in  the  case  of  injury  to  land  (Q. 
And  very  often  the  form  of  action,  by  driving  the  defendant  to  plead 
more  specially,  may  narrow  the  plaintiff's  evidence  (m). 

Stilly.  Eighthly y  In  actions  in  form  ex  coniractUj  the  plaintiff  is  in  general  en- 

Co8i».  titled  to  full  costs^  thougli  he  recover  less  than  405.  damages,  it  having  been 
decided  that  the  22  &  23  Car.  2,  c.  9,  does  not  extend  to  actions  of  as- 
sumpsit, debt,  detinue,  or  covenant  (n);  and  therefore  it  is  not  in  general 
material,  so  far  as  respects,  the  costs,  which  of  these  forms  of  action  be 
adopted.  But  in  trespass  for  injuries  to  the  person,  or  to  real  property 
if  the  plaintiff  recovers  less  than  40^.  damages,  he  is  not  entitled  to  more 
costs  than  damages  ;  and  therefore,  for  such  injuries,  when  practicable,  it 
is  frequently  advisable  to  declare  in  case  or  trover ;  in  which  full  costs  are 
usually  recoverable  (o)  (1).  So  an  action  on  the  case  was  frequently  pre- 
ferable to  an  action  of  trespass  against  several  defendants,  because  in  tres- 
pass, if  one  defendant  was  acquitted,  he  might  obtain  his  costs,  but  which 
he  was  not  entitled  to  in  an  action  on  the  case  (;?).  And  as  no  fine  was 
paid  upon  issuing  an  original  writ  in  covenant,  that  action  was  on  that  ac- 
count in  some  cases  preferable  to  debt.  The  3  &  4  W.  4,  c.  42,  s.  32, 
enabling  the  judge  to  give  an  acquitted  defendant  his  costs  in  every  form 
of  action,  and  the  2  W.  4,  c.  39,  abolishing  the  use  of  an  original  writ  in 
personal  actions,  have  put  an  end  to  the  last  two  grounds  of  preference. 

othly.  Ninthly^  The  action  of  debt  is  frequently  preferable  to  assumpsit  'or 

Judgment  covenant,  because  the  judgment  in  debt  by  nil  dicUj  &c.  is  in  general  final, 

tion"***""  ^^^  execution  may  be  issued  immediately  without  the  expense  and  delay 

r  *212  1  ^^  ^  ^^^^  ^^  inquiry,  which  is  usually  necessary  in  assumpsit  or  covenant, 

*"  "^  in  the  case  of  judgment  by  default  ((^)  ;  and  it  is  better  to  proceed  in  debt 

on  an  award  than  on  the  arbitration  bond,  because  in  case  of  judgment  by 

default  in  an  action  on  the  latter,  a  writ  of  inquiry  is  necessary,  under  the 

8  and  9  W.  3,  c.  11  (r)  (2),     Replevin  or  detinue  is  preferable  to  trover, 

when  it  is  important  to  obtain  the  goods  themselves  (s). 

(k)  8  East,  600.  (p)  See  Tidd.  9th  edit.  986. 

(Z)  Ante,  208.  (9)  Tidd,  9th  edit.  678.    Bat  in  many  oaM 

{m)  Ante^  2\0,  the  writ  of  inquiry  is,  it  seems,  Vieocssary  even 

(n)  Tidd,  9th  edit.  968.  in  debt;  as  in  debt  for  use  and  oooupation,  for 

(0)  6  T.  R.  129, 180;  Tidd,  9th  edit.  968.  not  setting  out  tithes,  or  for  foreign  monej,  5 
The  judge  may,  in  the  latter  actions,  certify  to  B.  &  Aid.  885;  Tidd,  9th  edit.  628.  Sed  f««rc. 
take  away  costs;  but  this  power  is  not  often  (r)  Pott,  toI.  ii. 

exercised.  (s)  Ante,  142, 189 ;  2  Stark.  288. 

(1)  See  1  Met.  &  Perk.  Dig.  Tit.  Costs,  ch.  4,  p.  600,  et  seq. 

(2)  By  the  statute  of  the  Sute  of  New  Tork,.ses8.  24,  c.  25,  s.  2,  no  writ  of  *<errorbnmgfat  to 
reverse  any  judgment  giten  in  any  personal -action,"  is  a  stay  of  ezeoatlon,  unless  bail  in  error  bs 
put  in.     2  Bar.  Stat  595,  s.  27,  28. 
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The  circnmstance  of  a  party  haviDg  elected  one  of  several  remedies  by  <>'  nio. 
oeHon^  mil  not  in  general  preclude  him  from  abandoning  such  sait,  and   ^CTfoira! 
after  having  duly  discontinued  it,  he  may  adopt  any  other  remedy.    It  ^^^  ^^ 
seems  that  an  action  for  rent  may  be  supported,  although  a  distress  has  election, 
been  made,  provided  it  has  not  produced  actual  satisfaction  (t).    The 
plaintiff  cannot  in  general  bring  a  fresh  species  of  action  for  the  same  cause 
▼hilst  the  former  is  depending,  or  after  it  has  been  determined  by  a  ver^ 
did;  and  it  is  a  rule  that  the  party  applying  for  an  information  shall  be 
understood  to  have  made  his  election,  and  waived  his  remedy  by  action, 
whatever  may  be  the  fate  of  the  motion  for  the  information,  unless  the 
Court  think  fit  to  give  him  leave  to  bring  an  action  (u). 

(0  1  Selk.  248;  1  Ld.  Baym.  719;  2  Clut,     S66;  Rex.  v.  Sparrow,  Tidd,  9tii  ed.  10,  note 
Icp.  801;  1  a  Jt  A.  157;  5  Moore,  642.  (c);  1  Al.  &  R.  278  b;  see  anU^  229* 

(«)  2  T.  B.  198;  1  Chit  Crim.  Law,  865, 
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♦CHAPTER    III* 


OF  PLEADING  IN  GENERAL  (a). 


DEFINITION. 
I.  THD  FACTS  NECESSABT  TO  BE  STATED, 
n.   THE  MODES   OF  STATING  SUCH  FACTS, 
m.   THE  BTTLES  OF  CONSTBUING  PLEADINGS. 
IV.   THE  DIVISION  OF  PLEADINGS. 


mtintiov  Pleading  is  the  statement  in  a  logical  and  legal  form  of  the  facts  which 
constitute  the  plaintiff's  cause  of  action,  or  the  defendant's  ground  of  de* 
fence  ;  it  is  the  formal  mode  of  alleging  that  on  the  record,  which  wonld 
be  the  support  of  the  action  or  the  defence  of  the  party  in  evidence  (Jb^, 
It  is,  as  observed  by  Mr.  Justice  BuUer  (c),  "  one  of  the  first  prin- 
ciples of  pleading,  that  there  is  only  occasion  to  state  factSy  which  must 
be  done  for  the  purpose  of  informing  the  Court  whose  duty  it  is  to  de- 
clare the  law  arising  upon  those  facts,  and  of  apprizing  the  opposite  party 
of  what  is  meant  to  be  proved,  in  order  to  give  him  an  opportunity  to  an^ 
Bwer  or  travci'se  it."  The  grand  •  object  contemplated  by  the  systenof  is 
the  production  of 'a  certain  and  material  issue  (d)  between  the  parties, 
upon  some  important  part  of  the  subject-matter  of  dispute  between  them* 
The  observations  of  Lord  Chief  Justice  De  Grey  on  the  structure  of 
an  indictment  are  very  forcible,  and  equally  applicable  to  the  pleadings 
in  civil  actions, — ^^  the  charge  must  contain  such  a  description  of  the  in-> 


(a)  I  forbear,  in  this  practical  treatise,  to 
obeerve  upon  the  origin,  antiqaity,  and  histo- 
zy  of  pleading,  or  to  notice  the  many  obserra- 
tions  in  the  Ixioks  upon  its  utility  and  yalue; 
upon  this  subject  the  reader  may  consult  8 
Reeve's  Hist  Com.  Law,  424;  Hale's  Hist. 
Com.  Law,  178;  Mn  Lawes'  Treatise  on 
Pleading,  1  to  88,  and  a  tract  intituled  •*  A 
Summary  of  Pleading,"  1  to  7;  See  also  Lord 
Erskine's  Speeches,  vol.  i.  276,  &o.,  and  the 
Taluable  publication  of  Mr.  Seijeant  Stephen, 
p.  144, 1st  edit  and  p.  167,  2d  edit  to  the 
«nd;  and  vide  id.  Appendix,  xiv.  n.  (88),  and 


the  reeent  third  edit.  (1). 

(6)  Per  BuUer,  J.,  8 T.  R.  169;  DougL  278; 
and  see  the  observations  in  Com.  Dig.  Pleader^ 
A.;  Bao.  Ab.  Pleas  and  Pleading,  and  the 
judgment  of  Lord  Chief  JuHtioe  De  Grey,  in 
Bex  V,  Home,  Cowp.  682,  688,  &o.,  as  to  the 
genaral  nature  and  object  of  pleading. 

(c)  DougL  169. 

(d)  **An  i»tue  is,  when  both  the  parties  join 
upon  somewhat  that  thev  refer  to  a  trial,  to 
make  an  end  of  the  plea,'*  (i.  «.  suit),  Finoh*i 
Law,  896. 


(1)  '*!  entertain  a  decided  opinion,  that  the  established  principles  of  pleading,  which  compose 
what  is  called  its  science,  are  rational  concise,  luminous,  and  admirably  adaptd  to  the  iuTesti- 
gation  of  truth,  and  ought  consequently  to  be  yery  oarefioUy  touched  by  the  hand  of  innovation.** 
Per  Km,  C.  J..  1  Johns.  471.  As  to  the  hiktofy  of  pleading,  Tide  2  Bmt«'8  Hist  E.  L.  264* 
267,  880,  844,  849;  2  Bore's  ffist  £.  L.  69, 61,  428,  448, 461,  469. 
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jiry  or  crime,  that  the  defendant  may  know  what  injury  or  crime  it  is 
which  he  is  called  upon  to  answer,  that  the  jurp  may  appear  to  be  war- 
ranted in  their  conclusion  *of  ^  guilty '  or  ^  not  guilty '  upon  the  premises 
deli?ered  to  them,  and  that  the  Court  may  see  such  a  definite  injury  or 
crime,  that  they  may  apply  the  remedy  or  the  punishment  which  the  law 
prescribes.  The  certainty  essential  to  the  charge  consists  of  two  parts  ; 
i^fMdler  to  be  charged,  and  the  manner  of  changing  it"  (e).  Hence 
the  science  of  special  pleading  may  be  considered  under  two  heads  :  1st, 
The  Facts  necessary  to  bo  stated ;  and,  2ndly,  The  Form  of  the  statement ; 
and  these,  together  with  some  general  rules  of  construction,  and  the 
difisiea  of  pleadings,  we  will  consider  in  the  present  chapter. 
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I.  THE  PACTS  NECBSSARY  TO  BE  STATED,  i.  *«» 


CBtaAKTIO 
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In  general,  whatever  circumstances  are  necessary  to  constitute  the  cause 
vf  complaint  or  the  ground  of  defence,  must  be  stated  in  the  pleadings, 
«d  all  beyond  is  surplusage  (/)  (1)  ;  facts  only  are  to  be  stated,  and 
tot  argaments  or  inferences,  or  matter  of  law  (g")  (2),  in  which  respect  the 
pleadings  at  law  appear  to  differ  materially  from  those  in  equity.  There 
are  iome  facts  of  such  a  public  or  general  nature,  that  the  Courts  ex 
^cio  take  notice  of  them,  aad  which  consequently  ought  not  to  be  unne- 
«8ssarily  stated  in  pleading  (A)  ;  and  therefore  it  is  advisable,  to  consider 
tfevof  the  principal  rules  as  to  the  facts  of  which  the  Courts  will  ex 
•fdo  take  notice. 

The  Courts  will  ex  officio  take  notice  when  the  Kir^  came  to  the  ist;  Faots 
4rone  (i),  and  of  the  Hug's  proclamations  of  war,  Ac.  (A;),  and  of  the  ^S^ 
vtieles  of  war,  which  are  au  emanation  from  the  crown  by  virtue  of  acts  ^^  ^  ^. 
of  parliament  (J)  ;  and  consequently  those  matters  need  not  be  alleged  in  juio  take 
plftMliag.    So  the  courts  are  also  bound  to  take  notice  of  all  the  privi-  ^^^\ 
fcges  of  the  crown  (m).     But  private  Orders  of  Council  are  not  considered  be  stated? 
^  matters  of  law,  or  of  such  public  nature  as  to  render  it  incumbent  on 
^  jadges  ex  officio  to  take  notice  of  them  (n)  ;  and  a  pardon  under  the 
peat  seal  will  not  be  judicially  noticed  (o) ;  nor  will  the  Courts  take  judi- 
^  notice  of  an  existing  war  between  foreign  states,  or  a  recently  de- 

(()  Onrp.  6S2.  688.  {k)  1  Ld.  Baym.  282;  but  see  2  Camp.  44, 

if)  Gowp.  683;  1  lidw  Baym,  171;  10  East,  whenoe  it  appears  that  the  proolamatioft  will 

'«•  be  required  to  be  proved  by  the  Gazette.    See 

(;)  Ooirpw  683,  684;  Com.  Dig.  Pleader,  0.  4  M.  &  Set  682,  648.    As  to  declaration  of 

^-^foti,  war,  see  11  Yes.  292;  Ld.  Rajm.  282,  283. 

(i)  2  EL  Bla.  398;  See  Steph.  on  Pleading,         {I)  4  B.  &  C.  804;  6  D.  &  B.  424,  S.  C. 
«l,lBt  edit;  891,  2d  edit;  Ce.  Lit  803  b;         (m)  Ld.  Baym.  980. 
^  Dig.  Pleader,  C.  78;  4  B.  &  Aid.  248.  (n)  2  LiL  Prao.  Beg.  808. 

(t)  2  LL  Baym.  794,  791.  (o)  4  Bla.  Com.  402. 

(1)  Vide  Tadker  v.  BandaU,  2  Mass.  288;  Browne  v.  Stimpson,  2  Mass.  441,  444;  Traoy  v. 
"tti,  7  Johns.  75. 

l(2)  Cfoehen  Tunpike  Co.  v.  Sears,  7  Con.  92;  Hnrst  «.  Parvis,  6  Blackf.  657;  Bakes  9. 
np^  7  AlabftOA,  161;  Weed  v.  HiU,  2  Miles,  122;  Thomas  v.  Van  Doren,  6  Missoari,  201; 
V^  V.  DslftTen,  20  Wendell,  57. 
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X.  TBI     Glared  war  in  which  this  country  is  engaged,  bnt  the  same  must  be  proved, 

^^^J^  unless  recognized  by  some  public  statute  (p). 

uraAiiD.  The  time  of  holding  eYery,  Parliament^  and  the  prorogations  and  ses- 
sions thereof  (9),  and  also  where  any  parliament  sat,  will  be  taken  notice 
of  judicially  (r) ;  and  therefore  neither  of  these  facts  should  be  stated  in 
pleading.  And  if  either  be  mis-stated,  even  in  pleading  a  private  act,  not 
before  the  Court,  the  pleadings  will  be  defective  on  demurrer,  or  in  the 
case  of  a  private  act,  on  the  plea  of  nul  tiel  record^  or  any  other  plea,  put- 
ting in  issue  the  whole  of  the  facts  stated  in  the  declaration  (^) ;  but  tlie 
mistake  may  be  aided  by  verdict  (<).  The  Courts  will  also  take  judicial 
notice  of  the  course  of  proceedings  in  either  house  of  parliament  (t^),  bat 
not^)f  the  Journals  of  either  house  (x),  which  must  be  stated  in  pleading 
and  proved  in  evidence  (y). 

Public  stalulesy  and  the  facts  which  they  recite  or  state,  must  be  noticed 
by  the  Courts,  without  their  being  stated  in  pleading  (z)  (1)  ;  and  it  is 
only  necessary  to  state  facts,  which  will  appear  to  the  Court  to  be  affected 
by  the  statute  (a).  If,  however,  an  offence  be  created  by  a  statute,  and  a 
penalty  be  inflicted,  the  mere  statement  of  the  facts  constituting  the  offence 
will  be  insufficient,  for  there  must  be  an  express  reference  to  the  statute* 
as  by  the  words  "  contrary  to  the  form  of  the  statute,  Ac."  in  order  that 
it  may  appear  that  the  plaintiff  grounds  his  case  upon  and  intends  to  bring 
it  within  the  statute  (6).  In  the  case  of  a  public  statute,  it  is  not  advisable 
to  recite  or  set  out  any  part  of  it,  for  a  misrecital  (2),  with  a  conclasioa 
"  contrary  to  the  form  of  the  statute  aforesaid^^  would  be  fatal  even  ia 
arrest  of  judgment  (c).  If  a  statute  be  passed  during  a  session  extending 
into  two  years  of  the  king's  reign,  yet  it  must  be  stated  to  have  passed  in 
that  session  when,  by  the  king's  assent,  it  became  a  law ;  and  if  a  statate 
be  described  as  passed  in  the  2d  and  Sd  years  of  Wm.  4,  it  will  be  a  iatal 
misdescription,  and  the  judgment  on  an  indictment  containing  such  a  mich 
description  would  be  arrested ;  though  if  the  description  had  been  of  aa 
act  passed  in  a  session  holden  in  the  second  and  third  years  of  the  reign, 
it  would  be  otherwise  (d).  Where  a  statute  has  been  recently  made,  it 
has  been  supposed  to  be  necessary  to  allege  the  facts  took  place  after 
the  passing  of  the  act  (e) ;  but  if  there  be  a  proper  conclusion,  contra  for* 


{p)Z  UL  k  Sel.  67,  69;  11  Ves.  292;  2 
Cftmpb.  44;  8/^.61,67. 

(9)  1  Ld.  Baym.  848;  Plowd.  77;  Moore, 
561;  1  Ler.  296;  see  Bao.  Ab.  Statute,  L.  6. 
Dcsoribing  an  act  to  baYe  pasted  in  a  reign, 
vben  in  &ct,  tbe  parliament  in  whiob  tbe  aot 
was  peased  was  oontuined  by  prorogation  to 
tbat  reign,  is  not  a  misdelMnription,  2  Obit. 
Bep.  518. 

(r)  Ld.  Baym.  210,  848i 

(t)  Id, :  Cowp.  474. 

(0  2  Mod.  40. 

(tt)  1  Sannd.  181  a. 

(«)  Ld.  Baym.  15. 

(y)  Cowp.  18;  DongL  569. 


(2)  1  61a.  Com.  85, 86;  DongL  97,  n.  12; 
Btfo.  Ab.  Statute,  L.;  2Wi]B.  876)  Wmea^ 
210;  seethe  reason, |Mr  Lord  EUenborongk, 
4  M.  &  Sel.  542.  A  recital  in  a  pnblio  ata^ 
nte  is  eyidenoe  of  the  &ct  reoited,  4  M.  &  Set 
582. 

(a)  1  T.  B.  145;  Com.  Dig.  Pleader,  C.  76; 
Lane,  71 ;  Stephen,  852. 

{b)  8  B.  &  C.  186;  5  D.  &  B.  18,  S.  C. 

(c)  Ld.  Baym.  882;   Dougl.  97;  6  T.  B. 
776;  Bao.  Ab.  Statute,  L.  5. 

{d)  Bex  p.  Biers,  1  Adol.  &  £L  827;  S 
Nev.  &  Man.  475. 

(«)  1  Saond.  809  a.  n.  8.    S«f  qumrt. 


(1)  Vide  Dive  v.  Manniagham,  Plowd.  65. 

(2)  Vide  Murray  v.  Fitspatriok,  8  Caines,  41.  A  misreoital  bi  the  title  of  a  pubUo  atatota^ 
in  a  part  whiob  does  not  alter  the  sense,  and  when  its  date  is  truly  set  ibrth,  is  not  a  cause  iar 
arresting  Judgment  after  yerdiet,  nor  oan  it  be  assigned  as  error.  Mnrray  «.  ^tspatrioik,  % 
Caines,  08.  41. 
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mam  siatuti^  it  is  not  necessary  to  aver  that  the  offence  was  after  the  pass" 
ing  of  the  act.  The  Courts  will  not  *ex  officio  take  notice  of  Private  q^i^^^^j^ 
Ads  (1)  of  Parliament,  and  consequently  such  parts  of  them  as  may  be  bbikatkd. 
material  to  the  action  or  defence  must  be  stated  in  pleading  (/)  ;  and  this 
io  the  first  instance  (g-).  The  mis-recital  of  a  private  act  can  only  be  taken 
advantage  of  by  a  plea  of  nul  tiel  record^  or  in  assumpsit,  before  the  plead- 
ing rales,  Hil.  Term,  4  W.  4,  under  the  general  issue  (A)  ;  though  we 
kave  seen  that  if  the  time  or  place  of  holding  the  parliament  be  mis-stated, 
it  is  a  ground  of  demurrer  (i).  By  a  clause  in  most  acts  that  would  oth- 
enriso  be  private,  they  are  now  declared  to  be  public,  and  then  the  pro- 
duction of  anif  copy  without  proof  suffices  (y). 

So  the  courts  will  ex  officio  notice  the  Ecclesiastical  (ft),  Civily  and  JUa- 
tine  Laws  (/),  without  any  statement  of  them  in  pleading ;  and  if  there 
be  any  mis-statement  of  such  laws,  or  of  facts  affected  by  them,  the  plead- 
ing will  be  held  insufficient.  Thus,  where  an  administrator  durante  mi- 
wore  (BtcUCy  in  his  declaration  averred  that  the  infant  was  within  the  age 
of  twenty-one  years,  the  declaration  was  holden  bad,  because  the  Court 
would  take  notice  that  by  the  ecclesiastical  law  such  administration  ceased 
at  the  age  of  seventeen,  and  perhaps  the  executor  was  of  the  age  of  eigh- 
teen, though  not  twenty-one,  as  alleged  in  the  declaration  (fn\\  and  the 
forest  laws  are  not  ex  officio  taken  notice  of  (n)  (2). 

But  the  Courts  ex  officio  will  not  take  notice  of  foreign  lawsy  or  of  the 
lavs  of  our  plantations ;  and  consequently  they  must  in  general,  when  ma- 
terial, be  stated  in  pleading  (q). 

The  Courts  are  also  bound  to  take  notice  of  all  Common  Law  Rights 
and  DutieSy  and  of  General  Customs ;  and  consequently  these  ought  not 
to  be  stated  in  pleading  ( j9).  Thus  if  in  a  return  to  a  mandamus  to  re- 
store a  burgess  of  a  corporation,  it  be  stated  that  the  party  was  removed  by 
the  corporate  body  at  large,  it  is  unnecessary  to  aver  that  the  power  of 
removal  is  vested  in  them,  because  by  intendment  of  law  such  power  exists 
in  the  body  at  large,  unless  vested  by  charter  or  otherwise  in  a  select  part 
of  the  corporation  {q).    And  it  has  been  well  observed,  that  in  an  action 


(/)  1  BU.  Com.  86;  Ld.  Raym.  881,  882; 
Booiel.  97;  Bftc  Ab.  Sutates,  L. 

is)  Canh.  806. 

U)  Bae.  Ab.  Statates,  L.  5;  Ld.  Bsym. 
S8l;  Covp.  474. 

(t)  JInte,  215;  Cowp.  474. 

(^)  Woodward  v.  Cotton,  6  Car.  &  P.  491; 
1  Croin.  M.  &  Elos.  44,  S.  C,  overruUng 
Broombead  o.  Beaumont,  Ma.;  Chitty*B  Col. 
Scat.  tit.  SUtates. 

(Ir)  Bro.  Qoarelmpedit  pi.  12;  March.  205; 
1  Bol.  Ab.  526;  Cro.  Eliz.  602;  5  Co.  29;  lid. 
BayiiL  388,  1834. 

{I)  2  Hen.  Bla.  606,  n.  a. 

(a)  5  C&  29  a;  Ld  Baym.  838.  But  note, 
tkk  vas  before  the  statute  88   Geo,  8,  c.  87, 


which  appomts  twenty-one  as  the  age  at  which 
the  executor  may  aoL 

(n)  2  Leon.  209. 

(o)  2  East,  278,  274;  Cowp.  174,  848; 
Salk.  651;  Burr.  1077;  Rep.  tern.  Hardw.  85; 
4  T.  R.  182;  8  Esp.  Rep.  16|;  see  also  8  D.  & 
R.  190;  Cowp.  848.  It  should  seem  the  Courts 
will  not  ex  officio  take  notice  of  the  law  of  Scot- 
land, 4  Taunt.  40,  44 ;  see  2  D.  &  R.  280.  As 
to  foreign  laws  in  general,  Harrison's  Index,  tit 
Foreigners;  Vattel  L.  Nat.  by  Chitty,  per  tot 

{p)  Ld.  Raym.  175,  1542;  Garth.  83,  269; 
Co.  Lit.  89  a.  n.  7;  Stephen,  857,  1st  edit 
891,  &c.,  2d  edit. 

(9)  Dougl.  149;  1  B.  &  P.  100;  Com.  Big. 
Pleader,  C.  78. 


(1)  Goshen  Tump.  Co.  v.  Sears  ,  7  Conn.  92. 

(2)  The  Court  cannot  take  judicial  cognizance  of  any  of  the  laws  of  our  sister  States  at  yari- 
■aee  with  the  common  law.  Holmes  v,  Broughton,  10  Wend.  76.  It  was  held,  that  a  defendantt 
who  re&es  upon  the  statute  of  another  State,  must  in  his  plea  set  out  the  statute,  that  the  Court 
■aj  see  whether  the  proceedings  were  warranted  by  the  statute  or  not,  and  the  general  allegation* 
fksttbe  proceedings  were  pursuant  is  not  sufficient.  Walder  v.  Maxwell,  1  Mass.  103;  Pearsall 
WL  Dvi^t,  2  Mass.  34.  In  Legg  v.  Legg,  8  Mass.  99,  the  same  court  declare  that  they  could 
«ft  take  judicial  notice  of  the  laws  of  Vermont,  and  upon  a  common  law  question,  they  must  pre- 
wmBKt  the  laws  of  Vermont  to  be  similar  to  t^ieir  owq.  U, 
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against  a  common  carrier  or  innkeeper  for  the  loss  of  goods,  &c.  which  is 
a  liability  founded  on  the  common  *law  or  custom  of  the  realm  (1),  it  is 
not  only  unnecessary,  but  improper,  to  recite  such  customs,  because  it 
tends  to  confound  the  distinction  between  special  customs,  which  ought 
to  be  pleaded,  and  the  general  customs  of  the  realm,  of  which  the  Courts 
are  bound  to  take  notice  without  pleading  (r).  So  it  is  not  only  unne- 
cessary, but  improper,  in  a  declaration  on  a  bill  of  exchange,  to  set  out  or 
recite  fully  the  custom  of  merchants,  because  it  is  part  of  the  law  of  the 
land  (5).  It  is  for  the  parties  to  confine  their  allegations  to  the  facis^ 
for  ex  facto  jus  oritur  j  the  Court  will  apply  for  themselves  the  law  arising 
from  the  facts  stated  ;  and  this  principle  applies,  although  the  dispute  be- 
tween the  parties  involve  and  directly  turn  upon  a  matter  of  law  {t\  And 
it  is  a  consequence  of  this  rule,  that  mere  matters  of  law  or  legal  conclu> 
sions  from  facts,  if  alleged  by  one  party,  should  not  be  traversed  by  the 
other  (tt). 

Such  of  the  Customs  of  Gavel^Kind  and  Borough-English  as  are  of  the 
essence  of  the  tenure,  as  the  course  of  descent,  need  not  be  stated  special- 
ly in  pleading,  nor  should  be  prescribed  for ;  because  the  common  law 
takes  notice  of  them,  and  it  is  sufficient  to  state  in  the  pleading  that  the 
land  is  of  the  custom  of  gavel-kind,  or  of  the  tenure  of  Borough-English, 
and  subject  thereto ;  but  in  regard  to  other  customs,  though  incident  to 
these  tenures,  they  must  be  stated  (z).  And  the  Courts  will  not  ex  offi- 
cio take  notice  of  any  Particular  Local  Customs  (y)  ;  nor  of  the  customs 
of  London,  except  where  they  have  been  certified  by  the  recorder  to  either 
of  the  courts  of  record  (a?),  without  which  there  must  be  either  plea  or  an 
affidavit  of  the  custom  (a).  Thus,  where  a  defendant  pleaded  that  his 
debt  was  attached  in  London  by  one  of  the  plaintiff's  creditors,  it  was  de- 
cided that  the  Court  could  not  take  notice  of  the  custom  of  foreign  at- 
tachment, because  it  was  not  pleaded,  and  consequently  that  the  plea  was 
bad  (t)  ;  but  on  a  writ  of  error  from  the  inferior  Court,  the  custom  will 
be  noticed  (c). 

The  courts  take  notice  of  the  Days  of  the  Week^  <tc.  on  which  particu- 
lar days  fall,  and  the  almanac  is  part  of  the  law  of  the  land,  having  been 
established  by  different  statutes  {d)  ;  and  if  there  be  a  mis-statement,  it 
will  bo  fatal  (c).  Therefore,  where  a  writ  of  inquiry  was  stated  in  plead- 
ing to  have  been  executed  on  the  15th  of  June,  which  was  a  Sunday,  the 
proceeding  was  held  defective  (/)  ;  and  where  the  defendant  justified  an 
[  •218  ]  arrest  under  process  from  an  inferior  'Court,  which  he  stated  to  be  held  eve- 
ry Friday,  and  the  process  appeared  by  the  pleading  to  have  been  dated 
the  7th  of  August,  which  was  Saturday,  upon  demurrer  it  was  held 
.  bad  (g*).  So  the  Court  will  take  notice  what  number  days  there  are  in  each 


<f )  Co.  Lit  89  a,  n.  7. 

(«)  Ld.  Raym.  1542. 

(0  Stephen,  2d  edit  892,  898. 

(u)  Id,  283. 

(x)  Co.  Lit  176  b,  n.  4;  Ld.  Raym.  1025; 
1  Bla.  Com.  76;  2  Id.  82  to  84.  As  to  tenan- 
07  by  courtesy,  Kob.  Gay.  142. 

(y)  1  Rol.  Fep.  106;  see  9  East,  185. 

(ar)  Stra.  187,  1187;  Dongl.  887,380,868; 
Andr.  804;  1  Bla.  Com.  76. 

(a)   Andr.   804^  Stra.  1187;  8  Aik.   44; 


Dongl.  868. 

(6)  1  Bol.  Rep.  106;  Co.  Ent  189  b;  1 
Saond.  67,  n.  1 ;  5  Taunt  2281  Std  qu^tre^ 
the  custom  having  been  certified,  DongL  878. 

(c)  Dougl.  880;  Salk.  269. 

{d)  2  &  8  Edw.  6.  c.  1;  5  &  6  Edw.  6,  c.l; 
1  Eliz.  c.  2;  but  see  2  Ventr.  247. 

(e)  2  Ld.  Raym.  994;  6  Mod.  41,  81;  8dk. 
181, 626. 

(/)  Forteso.  873;  Stra.  887. 

{g)  Rep.  temp.  Hardw.  162;  1  T.  B.  116. 


(1)  Whioh  are  synonymous.    Co  Lit.  110  b. 
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month  (h)  and  in  leap  year,  and  of  the  movable  feasts  (t).    In  pleading  a  <• 
prescriptive  right  of  common,  limited  as  to  its  exercise  from  a  certain  feast,  omJabt^ 


It  is  sufficient  to  claim  it,  '^from  the  feast  of  St.  Thomas,"  &c.  without 
claiming  it  on  the  pleading  from  old  St.  ThomasVday  ;  for  although  the 
alteration  of  the  style  took  place  within  the  memory  of  man,  yet  as  the 
daiffl  is  from  immemorial,  it  should  be  intended  that  the  party  meant  the 
old  stjle.  But  in  general,  ^^St.  Thomas's-day"  would  signify  the  day  ap- 
pointed by  the  statute  (Jc)  for  the  celebration  of  the  feast  of  St.  Thomas 
(0-  Even  before  the  statute  (m)  which  fixes  the  terms,  the  Courts  took 
judicial  notice  of  them  as  to  their  commencement  and  conclusion,  whether 
movable  or  not  (n)  ;  and  if  process  be  stated,  not  under  a  yidelicet  (o)^ 
to  have  been  issued  on  a  day  in  vacation  ;  and  it  be  alleged  that  the 
Court  was  then  sitting,  the  pleading  will,  it  seems,  be  bad  on  special  demur? 

The  Division  of  Eng'land  into  counties  will  also  be  noticed  by  the  Court 
ez  officio  (^)  ;  and  the  reason  of  this  is,  that  the  sheriff  of  the  county  is 
the  person  to  whom  the  Court  directs  its  writs  (r).  But  the  Court  will 
not  take  judicial  notice  of  the  division  of  England  into  parishes,  vills,  or 
particular  liberties,  which  must  be  stated  in  pleading  (5)  ;  nor  will  it  take 
notice  of  the  local  situation  and  distances  of  the  different  places  in  coun- 
ties in  England  from  each  other  Q)  ;  and  though  the  Courts  will  notice 
proTinoes  and  dioceses,  they  will  not  notice  any  particular  place  within 
each  province  or  diocese,  except  that  where  the  court  sits  (1^).  The  di«- 
Tision  of  Ireland,  or  any  other  country,  than  England,  into  counties,  or 
the  known  towns  or  cities  of  such  country  will  not  be  judicially  noticed  by 
the  Courts ;  and  the  situation  of  such  counties,  towns,  or  cities,  should  be 
specially  stated  (a;) .  So  the  Courts  will  take  judicial  notice  of  what 
towns  are  incorporated,  and  of  the  extent  of  ports,  and  the  river  Thames, 
Ac.  (y).  And  If  by  charter,  confined  by  act  of  parliament,  a  town  is  ex- 
empt^ from  *the  jurisdiction  of  the  sheriff  of  the  county,  and  has  pecu-  [  *219  J 
liar  liberties  and  privileges,  the  Court  will  take  judicial  potice  thereof  (z). 

The  Courts  will  ex  officio  take  notice  of  the  meaninff  of  English  woras 
and  terms  of  art,  according  to  their  ordinary  acceptation,  however  vulgar 
aad  peculiar  to  a  particular  county  or  place  in  England  ;  and  consequent- 
ly the  meaning  of  such  terms  need  not  in  general  be  averred  (a),  unless 
the  intendment  of  law  be  otherwise  (6).  Thus  in  an  action  on  a  warran- 
tj  of  a  carroom,  it  was  held  not  necessary  to  aver  what  a  carroom  was, 
because  it  was  a  phrase  then  well  known  in  London  (c).  So  in  an  action 
for  words  spoken  in  England,  which  are  slanderous  according  to  the 


U)  1  BoL  Ab.  624,  C.  pi.  4.  In  geDeral 
^  term  months  in  law,  is  to  be  conBidered  as 
1  knar  month,  bat  this  may  be  explained  by 
the  biteDtkmof  the  parties  to  mean  a  calenda^ 
anth;  8  B.  &  B.  186;  6  T.  B.  224;  1  M.  & 
8d.  Ill;  1  Stra.  652,  446. 

(t)  6  Mod.  81;  SaUE.  626;  Ld.  Raym.  994. 
The  aleodar  upon  which  the  Coorts  proceed  is 
(iMtioneied  to  the  Common  Prayer  Book,  6 
Mod.  81.  ' 

{k)  24  Geo.  2,  c.  28,  s.  2. 

(/)  8  BiQg.  401.  As  to  the  lease  from  or 
■otioe to  qoit  "Michaelmas/'  11  East  812;  2 

(«)  1  W.  4,  o.  70, 8.  6. 

(I)  1 T.  R.  116;  IBannd.  800  d.  n.  7. 

(0)  It  wooU  not  be  bad  if  so  stated,  5  Moore, 

Vol.  82 


688;  2  6.  &  B.  669,  8.  C. 

{p)  6  Burr.  2586;  8  T.  R.  184;  1  Saond. 
800  a,  note  7;  see  15  East,  878. 

(9)  2  Inst  657;  Maroh.  124;  Comb.  460. 

(r)  As  to  the  mis-spelling  a  county,  tee 
Hodgkinson  «.  Hodgkinson,  2  J>owl.  586. 

(j)  Supra f  n.  (9.) 

(0  4  B.  &  Aid.  248;  1  Chit.  Rep.  82. 

(tt)  Ld.  Raym.  854,  1879;  Stra.  609;  8  T. 
R  887 

\x)  i  Chit.  Rep.  28,  82;  2  B.  &  A.  801,  a 
C;  2D.  &R.16;  IB.  &  C.  16. 

(y)  Stra.  469;  1  Hen.  Bla.  866,  867. 

(2)  See  8  Bing.  460,  461. 

(a)  1  Rol.  Ab.  86,  526. 

{b)  4  T.  R.  814. 

(e)  1  Rol.  Ab.  526;  5  Vin.  Ab.  492. 
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I.  THK  phrase  of  the  county  in  which  they  were  uttered,  though  the  court  may 
FACTS  NIC-  jjQ^  ^j^  f^Q^  know  what  they  signify,  it  is  not  necessary  to  aver  their  signifi- 
BB  STATED,  catiou,  for  the  judges  themselves  will  take  judicial  notice  of  English  words 
in  any  county  (r/).  The  Courts  will  also  take  notice  of  the  names  and 
quantity  of  legal  weights  and  measures  (e);  and  of  time  according  to  or- 
dinary expressions  (/).  But  if  the  intendment  of  law  be  different  to  the 
statement  in  the  pleading,  the  real  meaning  of  the  term  in  the  particular 
instance  must  be  alleged,  and  therefore  it  was  decided  that  proof  that  the 
defendant  agreed  to  sell  so  may  bushels,  according  to  a  particular  meas- 
ure, will  not  support  an  allegation  in  a  declaration  to  sell  so  many  bush- 
els generally,  because  ''bushels,"  without  any  other  explanation,  signify 
the  icfral  statute  measure  of  a  Winchester  bushel  (^).  And  if  an  instru- 
ment be  described  as  made  here  for  the  payment  of  a  3um  of  money 
generally,  it  will  be  intended  that  English  money  was  to  be  paid  (A). 

Every  Court  is  bound  to  take  judicial  notice  of  its  own  course  of  Pro- 
ceedings (i),  and  of  those  of  the  other  superior  Courts  (/c) ;  and  there- 
fore in  these  cases  it  is  not  necessary,  in  pleading,  to  allege  any  usage 
or  prescription  in  support  of  such  proceeding  (J)  (1).  So  where, 
upon  a  motion  in  arrest  of  judgment,  because  the  declaration  had 
not  shown  out  of  what  Court  a  writ  of  latitat  was  issued,  the  Court 
said,  that  there  being  no  writ  properly  called  a  latitat  but  what  issues 
[  *220  ]  out  of  the  King's  Bench,  the  declaration  was  suflScienl  (m);  and  it  is  •un- 
necessary to  state  matters  antecedently  alleged  in  the  same  record  («). 

The  superior  Courts  will  also  notice  the  Privileges  they  confer  on  their 
Officers  (o),  and  therefore,  though  in  a  plea  of  privilege  it  is  usual  to 
state  the  custom  of  the  Court,  privileging  attomies,  &c.,  such  statement  ap- 
pears unnecessary.  In  Orgle  v.  Norclifft^  Holt,  C.  J.  said,  that  the  privi- 
lege claimed  by  the  defendant  was  due  to  the  clerks  of  the  Common  Pleas 
of  common  right,  of  which  the  Court  of  King's  Bench  would  take  notice  (/>). 
In  one  case  where  the  customary  privilege  wa8mispleaded,it  being  urged 
for  the  defendant  that  the  Courts  would  take  no  notice  of  the  privilege, 
and  reject  as  surplusage  the  custom  which  was  pleaded,  the  Court  said, 
that  whatever  they  would  have  done,  had  it  stood  indifferent,  they  could  not 
take  notice  of  a  privilege  expressly  contrary  to  what  the  defendant  bad 
stated  (q).  But  that  decision  seems  questionable  (r).  Each  Court  takes 
judicial  notice  that  an  attorney  or  officer  of  its  oion  Q)urt  is  its  officer, 
without  affidavits  (5),  though  a  plea  of  privilege  by  an  attorney  to  be  sued 
in  another  Court  requires  an  affidavit  of  its  truth  to  be  annexed  (/). 


{d)  1  Rol.  Ab.  86;  1  Yin.  Ab.  581 ;  1  SauDd. 
242,  note  1 ;  qucsret  ii>hether  it  may  not  be 
necessary  to  give  a  translation  of  a  foreign  li- 
bel or  instrument,  see  id,  note  b.  5th  edit. ;  8 
B.  &  B.  201. 

(O  IRol.  Ab.526. 

(/)  /rf.;  Ld.  Ro7m.794. 

ig)  4  T.  R.  814;  see  11  East,  812;  2  Campb. 
256.  ^ 

(A)  2  B.  &  A.  201. 

(f)  1  T.  R,  118;  2  Lev.  176;  Plowd.  145, 
168;  1  Rul.  Rep.  106;  Burr.  811.  The  Court 
"Will  not  take  judicial  notice  who  is  master  of 
the  Eing^s  Bench,  8  M.  &.  SeL  158. 


{k)  2  Co.  Rep.  18;  Cro.  Jac.  67,  68;  1  RoL 
Rep.  106;  Sir  W.  Jones,  417;  Cro.  Car.  527. 

(/)  2  Co.  Rep.  16  a;  Year  Book,  2  Rich,  ft, 
p.  9.  pi.  21. 

(m)  Ld.  Raym.  897. 

(n)  Co.  Lit.  808  b;  Ld.  Roym.  18. 

(o)  Ld.  Raym.  869,  898. 

(p)  Ld.  Raym.  869;  9  East,  424,  389;  12 
Id,  544. 

iq)  Ld.  Raym.  899. 

(r)  9  East,  824,  489;  12  Id,  544. 

(<)  Ex  parte  Hore,  8  Dowl.  600. 

{i)  Davidsons.  Watkins,  8 Dowl.  129. 


(1)  8ee  King  v.  The  Bank  of  Gettysburg,  2  Rawle  197.    But  the  practice  of  the  coart   is 
pleadable  where  the  very  merits  of  the  case  depend  upon  it.    Dudlow  v,  Vinichom,  16  Eat,  39. 
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So  the  Courts  at  Westminster  will  notice  Courts  of  General  Jurisdic-  ^ 
lion,  and  the  course  of  proceedings  therein,  as  that  there  was  a  Court  of  J^^^^^^ 
Exchequer  in  Wales,  and  the  course  of  proceedings  there,  and  they  also  m  stated. 
notice  the  jurisdiction  of  the  Courts  of  the  counties  palatine  (^u).  Bat  it 
has  been  decided,  that  the  Courts  are  not  bound  to  take  notice  who  were 
or  are  the  judges  of  another  Court  at  Westminster,  though  perhaps  they 
ought  lo  take  notice  of  the  judges  of  their  own  Court  (x-)  ;  and  therefore 
where  the  authority  of  a  judge  may  be  material  to  the  action  or  defence, 
it  should  be  expressly  stated  in  pleading  (;/)  ;  and  in  pleading  a  fine  the 
names  of  the  judges  and  their  authority  should  be  stated  (2r). 

The  superior  Courts  will  not  ex  officio  take  notice  of  the  customs,  laws, 
or  proceedings  of  Inferior  Courts  of  limited  Jurisdiction  (a),  unless  when 
reviewing  their  judgments  upon  a  writ  of  error,  when,  for  the  purposes  of 
justice,  they  must  necessarily  notice  them  (ft).  In  a  return  to  a  writ  of 
habeas  corpus^  inferior  Courts  must  in  their  return  set  forth  the  law  or 
cnstomof  the  place  by  which  they  justify  their  commitment,  otherwise  the 
CoQft  is  not  bound  to  take  notice  of  it ;  but  on  a  writ  of  error  it  is  oth'- 
crwise  (c). 

•Whore  the  law  presumes  a  fact,  it  need  not  be  stated  in  pleading  (rf).  [  •221  ] 
Thus  as  it  is  an  intendment  of  law,  that  a  person  is  innocent  of  fraud,  and  '^^7- 
ercry  imputation  aflfecting  his  reputation,  the  party  insisting  upon  the  con-  la^^re^* 
trary  must  state  it  in  pleading  (e).     Therefore  in  an  action  for  words,  as  sumesa 
for  saying  a  man  is  a  tliief,  the  plaintiff  has  tio  occasion  to  aver  that  he  is  ^'^  <>'  ** 
not  a  thief  (/)  ;  and  in  an  action  on  the  case  for  maliciously  suing  out  a  J^riw^- 
commission  of  bankruptcy,  it  is  not  necessary  to  state  in  the  declaration  that  pUed,  it 
the  plaintiff  was  not  indebted  to  the  defendant,  or  that  he  never  committed  »^®^  °<>* 
to  act  of  bankruptcy  (g-).     It  is  a  rule  applicable  in  some  cases  to  plead-  ^  ■***•**• 
ing,  that  where  the  law  presumes  the  affirmative  of  any  fact,  the  negative 
of  such  fact  must  be  proved  by  the  party  averring  it  in  pleading.     Thus 
where  any  act  is  required  to  be  done  by  a  person,  the  omission  of  which 
would  make  him  guilty  of  a  criminal  neglect  of  duty,  the  law  presumes 
the  affirmative,  and  throws  the  burthen  of  proving  the  negative  on  the 
party  who  insists  on  it  (A)  (1).     Illegality  in  a  transaction  is  never  pre-  * 

fumed ;  on  the  contrary,  every  thing  is  presumed  to  have  been  legally 
done  till  the  contrary  is  proved  (<).  And  as  observed  by  Lord  Coke, 
necessary  circumstances  implied  by  the  law  need  not  be  expressed  ot 
pleaded  (ff}.  Thus,  if  a  feoffment  be  pleaded,  livery  of  seisin  need  not 
be  alleged,  for  it  is  implied  in  the  word  **  enfeoffed ;"  and  in  pleading  the 
aaagnment  of  land  for  dower,  it  is  not  necessary  to  say,  that  it  was  by 


(b)  1  Ll  Riym  154;  1  Siand.  78;  6  Mod. 
74;Cro.  EUl  502,  508;  Cro.  Car.  179;  1  Sid. 
Wl. 

(')  Andr.  74;  Stra.  1226. 

(3f)  Id. 

(s)  2  3auiid.  175,  n.  2. 
_(«)  1  Bol.  Rep.  105 ;  Ld.  Raym.  1834;  Cro. 
Bb.  502;  3  ilk.  269. 

{h)  Cro.  Car.  179;  1  RoL  Rep.  105. 

(c)  Salk.  269. 

{d)  4  M.  &S.  120;  2  Wils.  147;  Stephen 
•a  PtsML  858,  Ist  ed. ;  899, 2d' ed. 


(c)  Co.  Lit.  78  b;  Heath's  Max.  207,  212. 

(/)  2Wils.  147. 

Ig)  Id,  But  in  this  case  the  declaration 
always  ayers  that  the  defendant  acted  mali- 
ciously and  without  probable  cause,  &o. 

{h)  3  East,  192;  2  M.  &  Sel.  561. 

(0  1  B.  &  Aid.  468. 

\g)  8  Co.  Rep.  81  b;  See  Bac.  Ab.  Pleas, 
(1.  7);  Com.  Dig.  Pleader,  E.  9;  Co.  Lit.  808 
b;  2Saund.  805  a.  (18);  2  Hen.  Bla.  120;  2 
B.  861;  5  Moore,  74;  5B.  &  Aid.  507;  Sleph. 
2ded.  898; 


(1)  FMtoPhillipps't  £▼.  151;  The  King  9.  HaWkins,  10  East,  216;  Bez  v.  Rogers,  2  Campb. 
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X-  ™b       metes  and  bounds,  for  it  shall  be  intended  a  lawful  assignment ;  so  in 
cim!!uitio  ple^di^g  &  surrender,  the  re-entry  of  the  lessor  need  not  be  stated,  for  it 
HicAiiD.  shall  be  intended;  so  where  it  is  pleaded,  that  the  sheriff  made  hiswar^ 
rant,  it  is  unnecessary  to  say,  that  it  was  under  his  seal,  for  it  could  not 
be  his  warrant  if  it  were  not ;  so  if  a  person  plead  that  he  is  heir  to  A., 
he  need  not  say  either  that  A.  is  dead,  or  that  he  had  no  son  ;  and  in 
pleading  an  acceptance  by  a  corporation  of  an  assignee  of  the  lessee  as  a 
tenant,  it  is  not  necessary  to  show  that  the  acceptance  was  by  deed,  for  an 
acceptance  being  pleaded,  every  thing  that  would  render  it  a  good  ac- 
ceptance is  implied  (A)  (1).     And  if  it  be  pleaded  that  a  party  to  a  ref- 
erence "  revoked  the  authority"  of  the  arbitrator,  it  need  not  be  alleged 
that  the  latter  had  notice  of  the  revocation,  for  without  such  notice  there 
[  *222  ]  would  be  no  revocation  (t).    *And  in  declaring  on  a  contract  it  is  suffi- 
cient if  it  be  set  forth  according  to  its  legal  effect  (A;). 

Great  care  must  be  taken  in  the  application  of  this  rule  to  ascertain  that 
the  law  intends  the  fact  proposed  to  be  omitted.  Thus,  in  pleading  a 
devise  of  land,  it  must  be  stated  to  have  been  in  writing,  though  in  point 
of  law  it  could  not  otherwise  be  a  will  (/)  ;  and  it  is  said,  that  when  the 
defendant  pleads  that  another  person  promised  to  be  answerable  to  the 
plaintifffor  the  debt,  in  lieu  of  the  defendant,  it  must  be  shown  to  have 
^  been  in  writing,  pursuant  to  the  statute  against  frauds,  so  that  it  may  ap* 
""  pear  to  be  such  a  contract  as  the  plaintiff  could  enforce  (ni).  But  clearly 
in  declaring  upon  a  contract  within  the  statute  against  frauds,  it  need  not 
be  alleged,  or  specifically  shown,  that  the  contract  was  in  writing  (n). 
And  in  a  declaration  on  a  bill  of  exchange,  it  need  not  be  averred  that 
the  acceptance  was  in  writing  (a).  The  distinction  is,  that  a  will  is  only 
valid  by  statute,  and  that  statute  requires  it  to  be  in  writing,  &c. ;  but  as 
to  contracts  and  bills  of  exchange  they  were  valid  at  common  law,  and 
the  statutes  merely  require  a  certain  form  {p). 

ZSij.  A  It  is  also  a  general  rule  of  pleading,  that  matter  which  should  come 
P^*3J^*^  more  properly  from  the  other  side  need  not  be  stated  (jq).  In  other 
ftetfwhioh  words,  it  is  enough  for  each  party  to  make  out  his  own  case  or  defence  (2). 
b«iiiore  He  sufficiently  substitutes  the  charge  or  answer  for  the  purpose  of  plead- 
gl*^^  ing,  if  his  pleading  establish  a  prima  facie  charge  or  answer.  He  is  not 
•d  by  thf  ^^^d  to  anticipate,  and  therefore  is  not  compelled  to  notice  and  remove 
otlMT  tide,  in  his  declaration  or  plea  every  possible  exception,  answer,  or  objection, 

(A)  2  Saand.  805  a,  note  (18).  (o)  6  Bbg.  629. 

(0  6  B  &  Aid.  607;  8  Rep.  81  b,  S.  P.  {p)  Id,;  see  Stephen,  2d  ed.  417;  potL 

{k)  See;K>st.  {q)  Com.  Dig.  Pleader;  C.  81;  Plowd.876; 

(0  1  Saund.  276  note  b.  (2) ;  poH,  2  Saund.  62  a.  n.  4;  1  T.  R.  688;  8  Id.  167; 

(m)  Jd.;   Raym.  460;   tid  qu,f  and  see     Steph.  let  ed.  864;  2ded.  896. 
8tepb.  2d  ed.  418,  419,  note. 

(n)  1  Saund.  211,  note  (2);  276,  note  (1), 
(2). 


(1)  In  covenant  for  rent  due  on  a  lease,  agunst  the  assignee  of  the  lessee,  the  plaintiff  need 
not  aver  the  lessee  had  not  paid  the  rent :  it  is  sufficient  if  he  states  that  the  rent  accrued  sub* 
sequent  to  the  assignment  to  the  defendant,  and  that  the  same  was  due  and  owing  to  the  plun* ! 
tiff,  and  wholly  in  arrear  and  unpaid;  Ibr  it  is  implied  in  the  averment,  that  the  defiendant. 
owed  it.    Dubois  v.  Van  Orden,  6  Johns.  106;  Vide  etiam  Scott  v.  Scott,  16  East,  848. 

(2)  Earathaus  v,  Owings,  2  Oill  &  Johns.  441;  Goshen,  &o.  Tump.  Co.  v.  Sears,  7  Conn. 
92,98;  Salman  v.  Bradshaw,  Cro.  Jao.  804;  Barton  v,  Webb,  8  Term,  469,  468;  Sbum  «J 
Farrington,  1  Bos.  &  Pul.  640,  S.  C.  8 Term,  463;  Postmaster  General  v.  Cockran,  2  Johns. 
416,  416;  Hughes  v.  Smith,  6  Johns.  168;  WUoooks  v.  Niokolls,  1  Price's  Szch.  109;  9  W«ikL 
7,  878;  Gritwold  v.  Nat.  Ins.  Go.  8  Gowen,  96. 


rm  PAcriB  kbcessabt  to  fiE  stated.  iiSA 

thieh  may  exist,  and  with  which  the  adversary  may  intend  to  oppose  him.  i*  ™> 
Thus,  in  a  declaration  on  a  bond  it  is  not  necessary  to  aver  that  the  de-  o^j^^to 
foidant  was  of  fall  age  when  he  executed  the  bond  (r).     In  an  action  of  BBSTAtBDi 
debt  on  a  bond  conditioned  that  B.  should  remit  all  monies  received  for 
C.  to  C,  or  pay  the  same  to  him  or  his  order  as  should  be  directed,  it  is 
efficient  to  state  a  non-payment  to  C. ;  and  it  is  not  necessary,  in  a  re^ 
fdication  to  a  plea  of  general  performance,  to  allege  any  order  given  by  0. ; 
for  if  any  bad  been  given,  it  should  be  shown  by  the  defendant  (5).     So 
in  an  action  on  a  post  obit  bond,  the  plaintiff  need  not  even  aver  the 
death  of  the  person  on  whose  death  the  money  was  payable  (/).   So 
in  an  action  on  a  promise  made  by  a  testator  upon  a  good  consideration, 
that  his  executor  should  pay  it,  it  is  not  necessary  to  aver  in  the  declara- 
tion that  the  defendant  has  assets  (u).     So  in  assumpsit  on  a  contract  to 
transfer  stock  to  the  plaintiff  or  his  order  on  request,  the  plaintiff  stated  a 
reqoest,  and  averred  that  the  defendant  ^ad  not  transferred  ;  and  on  an  [  *223  ] 
objection  being  taken  that  the  plaintiff  should  have  averred  that  the  de^ 
fendant  had  not  paid  to  the  plaintiff's  order,  it  was  overruled,  because 
the  averment  of  payment  to  such  order  ought  to  come  from  the  other 
ade  (x). 

If  the  plaintiff  allege  a  condition  subsequent  to  his  estate,  he  need  not 
a?er  performance,  but  the  breach  must  be  shown  by  the  defendent ;  and 
matter  in  defeasance  of  the  action  need  not  be  stated ;  and  wherever  there 
is  a  circumstance,  the  omission  of  which  is  to  defeat  the  plaintiff's  right 
o(  hctiouj  prima  Jfacie  well  founded,  whether  called  by  the  name  of  a  pro* 
Tiso  or  a  condition  subsequent,  it  must  in  its  nature  be  a  matter  of  defence, 
and  ought  to  be  shown  in  pleading  by  the  opposite  party  (^).  In  pleading 
npoD  statutes,  where  there  is  an  exception  in  the  enacting  claus^,  the 
plaintiff  mast  show  that  the  defendant  is  not  within  the  exemption,  but  if 
there  be  an  exception  in  a  subsequent  elause,  thaMfe  matter  of  defence, 
and  the  other  party  must  show  it  to  exempt  himself  from  the  penalty 
(2)  (1).  And  where  an  act  of  parliament  in  the  enacting  clause  creates 
an  offence,  and  gives  a  penalty,  and  in  the  same  section  (a)  there  follows 
a  proviso  containing  an  exception,  which  is  not  incorporated  with  the  en* 
acting  clause  by  any  words  of  reference,  it  is  not  necessary  for  the  plain* 
tiffin  suing  for  the  penalty  to  negative  such  an  exception  (6)  (2).  The 
recent  case  of  Vavasour  v.  Ormrod  (c)  well  elucidates  this  doctrine.  It 
was  an  action  upon  a  lease,  and  the  declaration  described  the  reddendum 

(r)  Plowd.  664;   1  Vent.  217;  Steph.  2d  also  incorporated  in  the  enacting  sentence;  fat 

id^  8d5,  896.  statutes  are  not  divided  into  sections  upon  the 

(<)  1 T.  R.  486.  rolls  of  parliament.    Per  Bavley,  J.,  8  B,  & 

(0  2  B.  &  G.  82;  3  D.  &  R.  281,  S.  G.  G.  189;  5  D.  &  R.  19.  S.  G. 

(a)  7  Taunt  680.  (6)  1  B.  &  Aid.  94    Sometimes  a  claa<«e 

U)  Ld.  Raym.  114»  247>  678,  989.  apparently  containing  an  exception  is  to  be 

(y)  Ptr  Ashhursty  J.,  1  T.  R.  646,  646;  considered  merely  as  explanatory  of  the  en- 

Cml  Dig.  Pleader,  C.  81.  acting  clause.    8ee  a  decision  upon  the  WilM 

(j;)  1 1.  R.  144,  146;  6  Id.  669;  Bao.  Ab.  *  Trespass  Act,  1  O.  4,  c.  66;  4  Bing.  188, 189. 

ftitate,  L.;  1  East.  646. 647 ;  2  Ghit.  R.  682.  (f)  6  B.  &  G.  480;  9  D.  &  R.  697,  a  G.; 

(a)  Here  placing  the  proyiso  in  the  same  Bee4Campb.  20;  11  East,  640;  6  M.  &  SeL 

■GtioB  of  the  print^  act,  does  not  make  it  ne-  9.    How  to  declare  on  an  award,  1  Sannd.  62 

6Muy  to  Botioe  it  in  pleading,  unless  it  is  a,  b,  note. 

"                               — — —  ■                        '            « 

(I)  .Ace  Jones  v.  Axen,  1  Ld.  Raym.  120;  Rex  v.  Ford,  Str.  666;  Rex  v.  Bryan,  Id.  1101; 
MdoB  V.  Glark,  1  Johns.  618;  Bennet  v.  Hurd,  8  Johns.  488;  Teel  «.  Fonda.  4  Johns.  804; 
Hntv.  Cleis,  8  Johns.  41;  Smith  v.  United  States,  1  Gallis,  261;  1  Saund.  262  b.;  DonneUj 
i>Tsadeobiirgh.  8  Johns.  41, 42. 

(^Bnith  o.  I&0TO9  6  Greenl.  278,  and  the  Amerksan  oases  there  oited. 
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^  i*"  as  containing  an  absolute  reservation  of  rent.  In  fact,  the  reddftnitm 
o^ABT^  was  "  yieldinjjj  and  paying  during  the  said  term  (except  as  hereinafter 
u  8XAXSD.  mentioned)  the  yearly  sum,  &c."  In  the  latter  part  of  ti)e  lease  tliere 
was  a  covenant  and  proviso  by  which  a  deduction  was  to  be  made,  if  a 
certain  event  happened  ;  and  it  was  held  that  the  declaration  was  bad. 
And  Lord  Tcnterden  said,  "  if  aa  act  of  parliament  or  a  private  instrument^ 
contain  in  it,  first,  a  general  clause,  and  afterwards  a  separate  and  distinct 
clause,  something  which  would  otherwise  be  included  in  it,  a  party  rely- 
ing upon  the  general  clause,  in  pleading  may  set  out  that  clause  only, 
without  noticing  the  separate  and  distinct  clause  which  operates  as  an  ex* 
ccption.  But  if  the  exception  itself  be  incorporated  in  the  general  clause, 
then  the  party  relying  upon  it  must  in  pleading  state  it  with  the  exce|>- 
[*224]  tion;  and  if  *ho  state  it  as  containing  an  absolute  unconditional  stipula- 
tion, without  noticing  the  exception,  it  will  be  a  variance.  This  is  a  ^ 
middle  case.  Here  the  exception  is  not  in  express  terms  introduced  into 
the  reservation,  but  by  reference  only  to  some  subsequent  matter  in  the 
instrument.  The  words  are  *  except  as  hereinafter  mentioned.'  The  rule 
here  applies  verba  relata  inesse  videntur.  And  the  clause  thereinafter 
mentioned  must  be  considered  as  an  exception  in  the  general  clause,  by 
which  the  rent  is  reserved ;  and  then,  according  to  the  rule  above  laid 
down,  the  plaintiff  ought  in  his  declaration  to  have  stated  the  reser- 
vation and  the  exception.  Not  having  done  so,  I  am  of  opinion  that  the 
variance  is  fatal,  and  that  there  is  no  ground  for  setting  aside  the  non- 
suit."    • 

So  if  the  law  raise  an  exception  to  the  general  right,  it  need  not  be 
stated  in  pleading  {d).  Therefore,  although  the  holding  a  market  on  cer- 
tain feasts  is  prohibited  by  statute,  yet  in  pleading  a  right  to  hold  a 
market,  it  may  be  alleged  that  the  party  was  entitled  to  hold  it  on  certain 
specified  days  in  thlp^eek,  without  any  exceptions  to  those  feasts  («?). 
And  it  is  a  rule  with  respect  to  acts  valid  at  common  law,  but  regulated 
as  to  the  mode  of  performance  by  statute,  that  it  is  sufficient  to  use  such 
certainty  of  allegation  as  was  sufficient  before  the  statute  (/). 

But  in  acting  upon  the  rule,  that  the  pleading  need  not  show  and  avoid 
distinct  matter  of  defence  or  answer,  which  it  is  for  the  adversary  to  object, 
care  should  be  taken  to  discriminate  accurately  whether  the  matter  in 
question  is  not  so  intimately  connected  with  the  case  of  the  party  pleading, 
that  Us  affirmation  or  denial  is  essential  to  the  validity  of  his  pleading, 
in  reference  to  and  in  consequence  of  the  prior  pleadings  upon  the  recoitl. 
In  case  for  disturbing  a  right  of  common  by  putting  cattle  thereon,  the 
defendant  pleaded  a  license  from  the  lord  of  the  manor,  but  did  not  aver 
that  there  was  left  a  sufficient  common  for  the  commoners ;  and  on  de- 
murrer the  Court  held,  that  the  plea  was  for  this  omission  bad ;  for  though 
it  may  be  said,  that  the  plaintiff  might  reply  that  there  was  not  enough 
common  left^  yet  as  he  had  already  alleged  in  his  declaration  that  his  en- 
joyment of  the  common  was  obstructed,  the  contrary  of  this  should  have 
been  shown  by  the  plea  to  render  it  a  perfect  defence  (§•). 

And  there  are  certain  pleas  which  are  regarded  unfavorably  by  the 
Courts  ;  as  pleadings  in  estoppel  (A) 9  and  a  plea  of  alien  enemy  (t)  ;  and 
as  to  these  it  is  essential  to  their  validity  that  they  should,  (contrary  to 

id)  Cro.  Eliz.  485;  9  East,  889.  (g)  2  Mod.  6  ;  1  Freem.  190,8.  C;  WmeSt 

(0  7  B.  &  C.  67;  9  D.  &  K.  868,  a  G.  619  ;  Stephen,  2a  ed.  897. 
(/ )  1  Saand.  276  a^  and  o, n.  (2) ;  211. n.         (&)  Co.  Lit.  252  b  ;  808  a;  2  H.  Bla.  680. 
(2);  BMph.  2d  ed:  417;  anU,  pott  (t)  8  T.  B.  167;  8  East,  80. 
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the  general  rnle,)  show,  not  only  a  prima  facie  case   or  defenee,  bat  i-  ™« 
should  mention  and  aflSrra,  or  dispute,  every  matter  which  *by  possibility  '^bt*to 
could  afford  tbe  opposite  party  an  answer  to  the  pleading  (A).  bb  stated. 

[ •225  ] 
Although  any  particular  fact  may  be  the  gist  of  a  party's  case,  and  the  4thiy.  it  is 
statement  of  it  is  indispensable,  it  is  still  a  most  important   principle  of  not  neoes- 
the  law  of  pleading,  that  in  alleging  the  fact',  it  is  unnecessary  to  state  •**'y  ^? 
BDch  circumstances  as  mere!//  tend  to  prove  the  truth  of  it  (/)  (1).     The  piling 
drj  allegation  of  the  fact,  without  detailing  a  variety  of  minute  circum-  mere  mat- 
stances  which  constitute  the  evidence  of  it,  will  suffice.      The  object  of  ^^^  ^^  ®^^" 
the  pleadings  is  to  arrive  at  a  specific  issue  upon  a  given  and  material    *°^" 
fact,  and  this  is  attained,   although   the   evidence  of  such  fact,  to  be  laid 
before  the  jury,  be  not  specifically  developed  in  the  pleading.     Therefore 
if  the  question  be,  whether  wheat,  after  it  had  been  cut,  was  suffered  to 
lie  on  the  ground  "  a  reasonable  time,"  it  is  sufficient  to  allege  generally 
that  such  was  the  fact,  without  showing  specifically  how  many  days  the 
corn  remained  on  the  ground,  and  what  was  the  state  of  the  weather  dur- 
ing that  period  ;  although  such  matters  may  be  material  to  the  due  con- 
sideration and  decision  of  the  question  (m).   So,  under  the  common  aver- 
ment in  a  declaration  upon  a  bill  of  exchange,  that  the  defendant  "  had 
notice,"  of  the  dishonor,  the  plaintiff  may  show  special  circumstances  or 
fects  which  render  the  notice  valid,  although  it  were  given  at  a  later  pe- 
riod than  would,  in  ordinary  cases,  have  sufficed  ;  for  there  is  no  need  in 
pleading  to  state  more  than  the  legal  effect  of  the  facts  (n).      And  upon 
this  principle  it  is  often  sufficient,  in  setting  out  a  custom  or  privilege, 
▼hich  is  exercisable  only  to  reasonable  extent,  or  at  seasonable  times,  to 
allege  generally  that  such  Iwas  the  custom,  Ac,  without  showing  specifi 
cally  what  was  reasonable  or  seasonable,  Ac,  (a). 

This  rule  may  indeed  be  difficult  in  its  application,  but  it  has  been 
^ghtly  said  (;?),  that  it  is  so  elementary  in  its  kind,  and  so  well  observed 
in  practice  as  not  to  have  become  frequently  the  subject  of  illustration  by 
decided  cases,  and  (for  that  reason  probably)  is  little,  if  at  all  noticed  in 
Ae  digests  and  treatises. 

Though  the  general  rule  is,  that  facts  only  are  to  be  stated,  yet   there  |*%- 
are  some  instances  in  which  the  statement  in  the  pleading  is  valid,  though  ofje»^ 
it  does  not  accord  with  the  real  facts,  the  law  allowing  bl  fiction ;  as  in  the  fictiona, 
tction  of  ejectment,  in  which  the  statement  of  the  demise  to  the  nominal  *«• 
plaintiff  is  fictitious  ;  (g).     So  in  trover  and  detinue,  the  usual  allegation 
that  the  defendant  found  the  goods,  rarely  accords  with  the  fact  (r)  ;  and 
^here  the  number,  quantity,  species,  or  value  of  a  thing,   need   not  bo 
proved  precisely  as  laid,  it  is  usual  to  state  a  greater  number  than  really 

C^)  See  Steph.  2d  ed.  897,  898.  (o)  8  Bing.  61,  and  oases  there  oited. 

(0  d  Rep.  9  b;  Ld.  Riym.  8;  Garth.  491;         (p)  Stephen  on  Plead,  let  ed.  861;  2d  ed. 

B^to.  Isi  eJ.  84S  ;  2d  ed.  888.  894. 
(«)  Willei,  181.  (7)  2  Burr.  667,  668. 

(•)  8  B.  &  C.  887.  (r)  AnU,  128,  146;  1  New  Bep.  140. 


(I)  Bakton  v.  Strong,  1  Chip.  298;  Charoh  v.  Oilman,  15  Wendell,  650;  Oyett  r.  Pendle- 
ta.8Coiren,  7*27;  Fidlerv.  Delavan,  20  Wendell,  87;  Steaben  Co.  Bank  r.  Matthewson,  6 
H2!,249;  Col  Yin  v.  Burnett,  17  Wendell,  504  ;  Hobson  v.  MoArthur,  8  McLean,  28!;  The 
lt>te  V.  Leonard,  6  Blaokf.  173.  Hartman  v.  Keystone  Ins.  Co.  21  Peun.  (9  Harris,)  166.  But 
vWra  Um  declaration  aets  oat  a  good  oaose  of  action,  it  is  no  objection  to  its  sufficiency  that  it 
POiflMily  sets  oafe  matter  of  evidence.   Croft  v.  B*iiis»  10  Texas,  520. 


*S28  OF  PLEADIKQ   IS  QVSBRkL. 

L  nu  ^nB  the  case,  'in  order  to  admit  of  greater  latitnde  in  evidence  ;  but  ex- 
cxmIhtd  "^P*  '•*  these  and  a  few  other  well  known  instances,  established  and  rect^- 
Ufuno.  nized  in  pleading  for  the  convenience  of  Justice,  the  pleading  matter, 
known  to  the  party  to  bo  antrne,  is  censurable  («)■  -A-nd  whenever  the 
purposes  of  justice  require  that  a  fiction  of  law  with  regard  to  time,  &c. 
should  not  be  attended  to,  and  that  the  real  facts  should  appear,  it  is  com- 
petent to  a  partj  to  show  the  truth  by  averment  in  pleading  Q).  Thus,  a 
party  might,  before  the  recent  enactment,  show  that  a  judgment  was  actn- 
ally  signed  in  vacation,  altboagh  by  fiction  or  intendmentof  law,  all  judg- 
ments were' supposed  to  be  recovered  in  term,  whilst  the  Court,  who  were 
supposed  to  have  formerly  pronounced  it,  were  sitting  (»).  Where  a  bill 
vas  filed  against  an  attorney  in  vacation,  which  by  ficUon  of  law  was  sup- 
posed to  take  place  in  term,  it  was  competent  to  the  party  filing  the  bill 
to  show  the  very  day  it  was  filed.  And  so  in  the  case  of  writs,  which, 
before  the  uniformity  of  process  act,  2  W.  4,  c.  39,  were  supposed  to  is- 
sue in  term,  it  was  competent  to  a  party  to  show  the  time  when  they  ac- 
tually issued,  if  that  became  necessary,  in  order  to  avail  himself  of  the 
statute  of  limitations,  &c.  (x). 

ethiy.  Of  We  have  before  remarked  that  the  object  of  the  science  of  pleading  is 
dapUeit;.  t],g  production  of  a  single  issue  upon  the  same  sabject- matter  of  dispute. 
The  rule  relating  to  duplicity,  or  doublenesa,  tends,  more  than  any  other, 
to  the  attainment  of  this  object.  It  precludes  the  parties,  as  well  the  plain- 
tiff  as  tho  defendant  in  each  of  their  pleadings,  from  stating  or  relying 
upon  more  than  one  viatter,  constituting  a  sufficient  ground  of  action,  in 
respect  of  the  same  demand,  or  a  snfScient  defence  to  the  same  claim,  or 
an  adequate  answer  to  the  precedent  pleading  of  the  opponent  ($).  The  . 
plainiifl'  cannot,  by  the  common  law  rule,  in  order  to  sustain  a  single  de- 
mand, rely  upon  two  or  more  distinct  gronnds  or  matters,  each  of  which, 
Independently  of  the  other  (1),  amounts  to  a  good  cause  of  action  in  respect 
of  such  demand  (2).  Thus  at  common  law,  in  a  declaration  upon  a  bond, 
the  plaintifT  could  not  assign  two  breaches  of  the  condition,  because  the 
bond  was  forfeited  by  one  breach,  which  was  sufficient  to  support  his  action, 
though  in  covenant  several  breaches  of  different  covenants  might  be  sta- 
ted (2).  And  the  same  count  must  not  contiun  two  promises  in  ns 
pect  of  the  same  subject-matter,  as  a  promise  to  pay  a  specific  snm  for 
a  horse,  and  also  a  promise  to  pay  for  the  same  iiorse  so  much  as  it  ii 

(0  Bu.  Ab.   Pleader,  G.  4;  1   Eut,   8T2.  1174;  2  Eanomai,  141;  Bteph.  2d  ed.  2ti2)  i 

See  poit,  u  to  Hbnm  pleai.  Saaad.  49,  60. 

(0  3  B.  &  C.  317.  (t)  Id-ti  Saand.68&  68  a,  note  1.     What 

(u)  Id,  ia  not  duplicity  in  asaigning  k  bTMch  of  the 

(x)  Ptr  Abbott,  C.  J.,  8B.  li  C.,824.  oondition  of  a  Teplerin  bond,  S  M.  &  Set  1S2, 

(V)  Com.  Dig.  Pleader,  C.  GS,  E.  S;  Bae.  188. 

Ab.  Fleas,  K.   2,  8;  Tidd,  9th  ediL  661,  694, 

(1)  Tide  Carrie  v.  Hmi?,  2  Johna,  483,  487;  BteraTdflon  v,  VHiita,  3  Har.  &  H'Hmi.  455; 
Porter  v.  Breclieiiridge,  2  BUckC  385i  Br;an  «.  Bnlbrd,  7  J.  J.  Manh,  885;  Jarman  s.  Wia- 
■or,  2  Harricgton,  162. 

(2)  IF  the  declaration  oontains  a  mbBtantial  oanae  of  tatioD,  dapUoin  or  irrderant  abd  ?a- 
perfluoQs  mutter,  doc*  not  litiate  it.  ColUnson  v.  Semons,  2  Porter,  145;  Evans  v.  Wnlroua, 
ib.  206;  Lord  n.  Tj'ter,  14  Pick.  156;  Wilde,  J.  in  Dunning  v.  Onen,  14  MaM.  167.  Itis  not  . 
dnplieity  in  a  declaration,  that  it  appears  from  <t,  that  the  plaintiff  hu  more  than  one  Sfoai 
oauie  of  aollon  againet  the  defendant,  but  itia  neceaaaiy  that  it  ■hoold  &Tth»r  appeor,  tliat  ha 
T«1ie«  upon  more  than  one  oaoaa  of  aotioa,  aa  a  ground  of  nooTcij.  Ba;mand  v.  Btargc,  2S 
Conn.  134.    Immateria)  matter  doM  not  oonamnte  dapllut;,  ]b. 
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¥orth(fl)(l ).  The  defendant  could  not  in  answer  to  a  *single  claim,  rely  ^-  *■■ 
00 several  distinct  answers;  nor  can  he  now  do  so  in  one  plea.  Thus,  in  a  !I^!^jyj^ 
plea  of  outlawry,  the  defendant  cannot  state  several  outlawries,  because  bi 
one  would  be  sufiKcient  to  defeat  the  action  (6);  and  on  the  same  ground 
there  cannot  be  a  demurrer  and  a  plea  to  the  same  part  of  a  declaration 
or  plea,  &c.  (c).  The  principle  equally  affects  all  pleadings  ;  its  appli- 
cation is,  however,  confined  to  instances  in  which  there  is,  on  the  face  of 
the  pleadiag,  one  entire  or  single  matter  proposed  to  be  supported  or  an- 
swered. Even  at  common  law,  the  declaration  may  comprise  several 
eoQDts  upon  different  distinct  demands  of  the  same  nature ;  *or  distinct 
coontsupon  the  same  claim  ((2).  The  latter  is  evidently  an  evasion  of 
the  doctrine  of  duplicity,  but  even  in  this  instance,  the  counts  should  pur* 
;»r/  to  be  founded  on  disUnct  demands  («);  and  at  common  law  a  distinct 
plea  to  each  distinct  and  divisible  cause  of  action  (/),  where  several 
claims  are  combined  in  the  same  declaration,  is  admissible,  although  each 
plea  differs  in  its  nature  from  the  others.  As  if  there  be  a  declaration 
vith  two  counts  on  two  bonds,  the  defendant  might  always  plead  non  est 
factum^  or  other  matter,  to  one  count,  and  payment,  or  a  release,  or  other 
natter,  to  the  other  count.  And  it  is  important  to  remember  that  several 
distinct  facts  or  allegations,  however  numerous,  may  be  comprised  in  the 
snne  plea,  or  other  pleading,  without  amounting  to  the  fault  of  duplicity, 
if  one  fact,  or  some  of  the  facts,  be  but  dependent  upon,  or  be  mere  in- 
docement  or  introduction  to  the  others,  or  if  the  different  facts  form  to- 
gether but  one  connected  proposition,  or  entire  matter  or  point  (^)  (2). 

With  regard  to  declarations^  there  has  been  a  statutable  relaxation  of 
Ike  role  in  actions  upon  bonds,  or-  any  penal  sum  for  non-performance  of 
eoreoants  contained  in  any  instrument.    The  statute  (A)  permits  the 
plaintiff,  in  such  actions,  to  assign  asmany  breaches  as  he  shall  think  fit, 

(f)  7  Mod.  148.  as  a  proctor,  fbr  misoondaot,  6  Bing.  687. 
ik)  Ctfth.  9.  (g)  See  1  M.  &  P.  102. 123;  4  Bing.  428» 

(0  Bm.  Ab. Pleas,  K.  1,  8.  8.  C. ;  6  B  &  G.  647.    And  see  Stephen,  2d  ed. 

ii)  Sfitpott,  as  to  several  ooonta.  802,  808,  and  the  instanoei  '(there  given ;  and 

(()  Steph.  2d  edit.  818,  819;  See  |XMf.  pott^  nnder  the  head  of  qoalitieB  of  pleas  in 

if)  As  in  the  case  pf  a  libel  ohargiog  that  bar,  and  of  replications, 
ttephistiff  had  been  thriee  suspended,  &o.  (&)  8  &  9  Wm.  8,  o.  11,  s.  8. 

(1)  Botin  Cheetham  v.  Tillotson,  6  Johns.  840,  where  two  distinct  oanses  of  aotion  were 
ittttd  in  what  was,  in  Ibrm,  one  oonnt,  the  Court  of  Errors  chose  to  consider  them  as  separate 
Mnts,  and  reversed  the  jadgment  because  entire  damages  had  been  assessed. 

('^)  A  plea  by  a  vendor,  that  he  was  not  requested  to  convey,  and  that  he  did  not  refVise,  is 
M  fir  daplieity  on  special  demurrer.  Connolly  v.  Pierce,  7  Wendell,  129.  See  Welch  v.  Jami- 
•M«  1  Howard  (Miss.)  160;  Banner  v.  EUiott,  6  Blackf.  461.  A  plea  of  payment  and  release 
7  the  plaintiff  is  bad  fbr  duplicity.  Colhoun  v.  Wright,  8  Scammon,  74;  MoConneUv.  Stet- 
iw.  2  Saman,  707. 

A  plea  in  trover  stating  that  the  goods  were  sold  by  order  of  the  plaintiff  on  oommisrion,  and 
utt  the  defendant  was  discharged  under  the  insolvent  act,  is  bad  for  duplicity.  Kennedy  «. 
ojmeg,  10  Johns.  289.  A  party  cannot  present  an  issue  of  Cut  and  an  issue  of  law  at  the  same 
^■c  And  if  he  pleads  after  demurrer  overruled,  he  is  considered  as  acquiesomg  in  the  deci- 
•oa  vpoa  the  demurrer.  Gage  v.  Melton,  1  Pike,  224 ;  Stocking  v.  Burnett,  10  Ohio»  187 ;  Penn. 
Ml  Ohio  Canal  v.  Webb,  9  Sun.  186. 

Bat  a  plea  may  contain  as  many  &cts  as  are  necessary  to  constitute  one  defence,  and  it  is  not 
*  thst  aeoount  double,  Patoher  v.  Sprague,  2  Johns.  462;  Tucker  v.  Ladd,  7|Cowen,  460;  Strong 
^8nath,8CuneB,160;  Beckley  v.  Moore,  1  M'Cord,  464;  Potter  v.  Titoomb,  1  Fairf.  68; 
^Baak  v.  Hmton,  1  Devereux,  897;  Torrey  v.  Field,  10  Vermont,  868;  Jackson  v,  Rundlet, 
*JbM&,  W.  881;  Maggort  v,  Hansbarger,  8  Leigh,  682.  In  trespass  it  is  not  duplicity  to 
IM  to  a  part,  and  to  justify  or  confess  as  to  the  residue.  Parker  v.  Parker,  17  Pick.  286. 
^y»e  there  Is  more  than  one  plea,  th^  are  not  r^arded  as  bad,  merely  because  of  their  in^ 
MKuity,  Gotden  v.  Pierce,  2  Fairf.  218.  It  is  otherwise,  however,  wheie  inconsistent  m%t 
tasreaOeged  in  the  same  plea.    Wann  v.  M'Qoon,  2  Scammon,  74, 
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I.  TBI        and  ibis  statute  has  been  held  to  be  compulsory  on  the  plaintiff  (t).     And 
^^J^  although  the  Reg.  Gen.  Hill.  T.  4  W.  4,reg.  6,  orders  that  there  shall  be 
BMKEMSED.  oulj  One  count  in  personal  actions  on  the  same  cause  of  action,  yet  it  ex- 
pressly allows  several  breaches  of  the  same  contract  or  duty  to  be  assigned, 
for  otherwise  either  the  plaintiff  would  be  precluded  from  recovering  dam- 
ages to  the  full  extent  of  the  injury,  or  the  defendant  would  not  be  suffi* 
ciently  apprised  by  the  declaration  of  the  extent  of  claim  he  would  haye 
to  answer.     And  with  respect  to  pleas  in  bar^  the  statute  (A;)  provides 
[  *228  ]  *that  '^  a  defendant  or  tenant  in  an  action,  or  a  plaintiff  in  replevin,  in 
any  court  of  record,  may,  with  leave  of  the  Court,  plead  as  many  several 
matters  thereto  as  he  may  think  necessary  for  his  defiance."    But  the  com- 
mon law  rule  still  affects  each  plea  taken  separately  (1)  and  the  statute 
does  not  extend  to  replications  or  subsequent  pleadings. 

The  doctrine  of  duplicity  as  it  more  immediately  affects  each  part  of 
pleadings,  will  be  fully  explained,  and  illustrated  by  instances,  when  wo 
consider  the  particular  properties  of  each  division  of  the  pleadings  in  a 
cause.  It  may  here  be  remarked  that  in  general  the  objection  of  duplic- 
ity can  only  be  taken  by  special  demurrer  (/)  (2).  And  if  a  plaintiff  re- 
ply to  a  plea  bad  for  duplicity,  he  must  plead  to  each  distinct  oaatcrial 
matter  in  the  plea  (m).  Where  to  debt  on  simple  contract  in  an  inferior 
Court,  not  of  record,  viz.  the  County  Court,  in  which  double  pleas  are 
not  admissible,  the  defendant  pleaded  both  the  general  issue  and  a  set-off* 
and  the  plaintiff  treated  the  latter  as  a  nullity  and  replied  only  to  the 
first,  and  obtained  a  verdict  and  judgment,  it  was  held  on  a  writ  of  false 
judgment,  that  as  the  defendant  could  not  plead  double,  and  the  first  plea 
was  complete  in  itself,  the  second  was  surplusage,  and  that  the  plaintiff 
was  justified  in  taking  no  notice  of  it,  and  the  judgment  was  therefore  af- 
firmed (n). 

te^ion/to"     ^^^  statement  of  immaterial  or  irrelevant  matter  or  allegations,  is  not 
wDiiMe8.    ottly  oensured,  as  creating  unnecessary  expense  (o),  but  also  frequently  af- 
ttry  itate- fords  an  advantage  to  the  opposite  party,  either  by  affording  him  matter  of 
meats.       objection  on  the  ground  of  variance,  or  as  rendering  it  incumbent  on  the 
party  pleading  to  adduce  more  evidence  than  would  otherwise  have  been  ne- 
cessary.    It  is  therefore  of  the  greatest  importance  in  pleading,  to  avoid 
any  unnecessary  statement  of  facts,  as  well  as  prolixity  in  the  statement  of 
"  -;    those  which  may  be  necessary  (p).     If  a  party  take  upon  himself  to  state  in 
pleading  a  particular  estate,  where  it  was  only  required  of  him  that  he  should 
show  a  general  or  even  a  less  estate,  title  or  interest,  the  adversary  may 
traverse  the  allegation,  and  if  it  be  untrue,  the  party  will  fail  (3).    Thus 
a  general  freehold  title  Kberum  tenementum^  may  be  pleaded  either  in 

(t)  See  1  Saund.  68,  n.  1  and  id.  n.  a. ;  and         (n)  Chitty  v.  Dendy,  1  Har.  &  Wol.  169. 
pnt,  (0)  Cowp.  665,  727;  Dougl.  668, 669. 

ik)  4  Ann.  o.  16,  s.  4.    The  deeisions  upon         (p)  1  Saund.  288,  n.  2;  846,  note  2;  2  Id. 

the  statute  are  noticed  hereafter.  206,  n.  22,  866;  note  1 ;  Steph.  let  edit.  419; 

(Z)  Saund.  887  a,  note  8.  2d  edit.  467 ;  1  M.  &  Sel.  204. 

(m)  1  Ventr.  272;  Stephen  2d  edit  827. 

(1)  Vide  King  v.  Harrison,  16  East,  616. 

(2)  Walker  v.  Sargent,  14  Vermont,  247;  Franklin  Bank  v.  Bartlett,  Wright,  741 ;  Onion  v. 
Clark,  18  Vermont,  868;  Loway  v.  Bailey,  7  Blackf.  599.  Cunningham  v.  Smith,  10  QrattaUp 
(Virg.)  255.    So  argumentadTeness  in  pleading.    Quimby  v.  MeWin,  8  Foster,  (N.  H.)  250. 

(8)  Vide  Tamer  v.  Eyles,  8  Bos.  &  Pnl.  456.  ThiUips'  £▼.  158.  Smith  v.  Qlisey,  8  Campb, 
461.    Peppin  v.  Solomons,  6  Term,  497, 498. 
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trespass  op  in  an  avowry  in  replevin,  and  under  it  the  defendant  may  i«  ran 

prove  an  estate  of  freehold,  either  in  fee,  in  tail,  or  for  life  (^)  ;  but  if  he  J^^^J^ 

state,  thoagh  unnecessarily,  a  seisin  in  fee  of  a  particular  estate  or  interest,  bi  stated. 

and  the  other  side  traverse  the  allegation,  it  must  be  proved  as  stated  (r). 

So  in  an  action  on  the  case  against  the  sheriff  for  levying  *under  an  exe-  r  •229 1 

CQtion  against  the  tenant,  without  paying  the  landlord  a  year's  rent,  if 

the  plaintiff,  though  unnecessarily,  profess  to  set  out  the  terms  of  the 

tenancy  as  to  the  time  of  payment  of  rent,  &c.  and  misdescribod  them,  the 

variance  will  be  fatal  (5)  (1).    These  are  instances  of  material  matter 

being  alleged  with  an  unnecessary  detail  of  circumstances  or  particularity. 

The  subject-matter  of  the  averment  is  material  and  relevant,  and  the  evil  is, 

that  the  essential  and  the  immaterial  parts  are  so  interwoven  as  to  expose 

the  whole  allegation  to  a  traverse,  and  the  consequent  necessity  of  proof 

to  the  full  extent  to  which  it  is  carried  by  the  pleading  (2). 

If,  however,  the  matter  unnecessarily  stated  be  wholly  foreign  and  ^thly.  80- 
irrelevant  to  the  cause,  so  that  no  allegation  whatever  on  the  subject  was  JShwS^^ 
necessary,  it  will  be  rejected  as  surplusage,  and  it  need  not  be  proved  (V)  ;  mm^. 
nor  will  it  vitiate^  (u)  (8)  even  on  a  special  demurrer  (x) ;  it  being  a 
maxim  that  utile  pet  inutile  non  vitiatur  (jf).    As  observed  by.  Lord 
Mansfield  (7),  ^<  the  distinction  is  between  that  which  may  be  rejected  as 
snrplusage,  which  might  be  struck  out  on  motion,  and  what  cannot.   Where 
the  declaration  contains  impertinent  matter,  foreign  to  the  cause,  and 


(9)  Steph.  Ist  ed.  386;  2d  edit.  870. 

(r)  Dy«r,  866;  WUlM,  102;  2  Saond.  206, 
il21 

(t)  DoQgl.  665;  8  East,  9. 

(()  Bakes  v.  Goslmg,  1  Bing.  N.  C.  688. 

(»)  1  T.  R.  286;  4  East,  400;  Qilb.  C.  P. 
181. 182;  Com.  Dig.  Pleader,  0.  28;  Bao.  Ab. 
Pteaa  U  4;  Go.  Lit.  208  b;  2  Saund.  801,  n^ 
14;  5  EMt,  444;  Heath's  Maxims,  4;  4  M.  & 
SeL  474,  476.  The  terms  ••impertinent*' 
lod  **immateriar'  are  synonymoos.  Pir 
Best,  J.,  8  D.  &  R.  229.  Matter  Immaterial, 
tBd  vhieh  may  be  rejeeted  as  surplusage. 
Till  not  make  a  pleading  double,  see  Steph.  2d 
uiit  800. 

(X)  Co.  Lit.  803  b.;  11  Esst,  62,  66;  Bteph. 
2d  edit  416;  and  8  Bai\.  &  AdoL  616;  but  see 


Ring  V.  Bozbrough,  2  Tyr.  468;  2  Grom.  fc  J. 
418,  S.  C.  contra,  where  the  declaration  stated 
a  promise  to  intestate  on  the  2d  of  January^ 
1882,  and  yet  stated  that  the  grant  of  admin- 
istration on  the  11th  of  January,  1881,  held 
bad.  on  special  demurrer,  id.  ibid. ;  and  in 
Hembrow  v,  Bailey,  8  Tyr.  162,  it  was  held 
that  iVkrplmage  in  adding  a  special  traverse 
was  demurable.  60  in  Bishton  v.  Evans,  2 
Crom.  M.  &  Bos.  17,  it  was  obsenred  by  Aid* 
erson,  B.,  that  the  introduction  of  unnecessary 
matter  into  issues  is  forbidden,  in  order  to  pre* 
vent  the  parties  Arom  being  embarrassed. 

(y)   Com.  Pig.  Pleader,  C.  29;  Bao.  Abv 
Pleas  1,  4;  8  Taunt.  139;  6  T.  K.  496. 

(«)  Bong.  666.    See  4  East,  100. 


(1)  So,  if  in  an  action  on  a  promissory  note,  not  negotiable,  but  expressed  to  be  for  value  re- 
mved  (which  is  prima  facie  evidence  of  consideration,)  the  plaintiff  unnecessarily  set  forth  the 
ptrtiealars  in  which  the  value  consisted,  he  is  bound  to  prove  them  precisely  as  laid.  Jerome 
e.  Whitney,  7  Johns.  821.  So,  in  an  indictment  for  stopping  the  maU,  a  contract  with  the  post- 
■uter  genen^  to  transport  the  maU  was  alleged,  and  it  was  held  that  the  contract  most  be 
pTOTed,  although  the  indictment  might  have  Imen  good  without  such  an  allegation.  United 
Scstfis  o.  Porter,  8  Bay,  288.  So  in  an  indictment  for  burglary,  in  the  house  of  J.  D.  voilh 
iiiUfU  to  f(<af  the  goodt  of  J,  W,,  and  it  appeared  in  evidence  tiiat  no  such  person  had  any 
piods  hi  the  house,  but  that  the  name  of  J.  W.  was  put  by  mistake  for  J.  D.,  the  Judges  held 
tittt  it  was  material  to  state  truly  the  property  of  the  goods,  and  on  account  of  this  variance 
the  prisoner  was  acquitted.    Jenks's  Case,  East's  P.  C.  614.    Phillips*  Sv.  160. 

(2)  See  the  Commissioners  v.  Brevard,  1  Brevard,  11. 

(3)  Bde  Thomas  v.  Roosa,  7  Johns.  462;  Woodfoid  v.  Webster,  8  Day,  872.  Tucker  v. 
Buidall.  2  Mass.  283;  Chapman  t^  Smith,  18  Johns.  80;  Wilmarth  «.  Mountford,  8  Serg.  & 
Sswle,  124;  8  Cow.  42;  CaUison  v.  Semens,  2  Porter,  146;  Evans  v.  Watrous,  ib.  206.  Sur^ 
ploBsge  in  general  wiU  not  vitiate  a  pleading.  Russell  v.  Rogers,  16  Wendell,  861;  Hampi- 
■bire  Manuf.  Bank  v.  BiUings,  17  Pick.  87;  Lord  o.  Tyler,  14  Pick.  166;  Buddington,  20  Pick^ 
477,  Watertown  v.  Draper,  4  ib.  166;  Freeland  9.  M'CuUough,  IDenio,  414;  Castles  v, 
K*IIsih,  1  Alabama,  826;  Bequette  v.  Lasselle,  6  Blaokf.  448;  New  Bmnswiok  Co.  v.  Tiers^  4 
Ztbr.  (N.  Jer.)  697;  Perry  1^  Manh»  26  Alabama,  669. 
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I.  m       which  the  master,  on  a  reference  to  him,  would  strike  out,  (irrelerant 
FAOfB  »  covenants  for  instance,)  that  will  be  rejected  by  the  court,  and  need  not 
u  be  proved  (1).    But  if  the  very  ground  of  the  action  be  mis-stated,  that 
will  be  fatsJ,  for  then  the  case  declared  on  is  different  from  that  which  is 
proved,  and  the  plaintiff  must  recover  secundum  allegata  et  probata  "(^)- 
Thus  in  an  action  against  the  marshal  for  an  escape,  the  declaration,  after 
stating  the  original  judgment,  set  out  a  judgment  in  scire  facias  reviving 
the  original  judgment  with  the  usual  award  of  execution,  as  appeared  by 
the  record,  and  then  averred  that  "  thereupon"  the  party  was  committed ; 
it  was  decided  that  the  allegation  of  the  judgment  in  scire  facias  was  im- 
material, and  need  not  be  proved  (o).    Mr.  J.  Bayley  observed, "  a  par^y 
[  ^0  ]  i8  not  bound  to  prove  an  immaterial  allegation,  ^unless  he  has,  by  his 
mode  of  pleading,  so  connected  it  with  a  material  allegation  as  to  make 
the  latter  depend  upon  it."    And  Mr.  J.  Holroyd  said,  "  If  the  plaintiff 
state,  as  a  cause  of  action,  more  than  is  necessary  for  the  gist  of  the  action, 
the  jury  may  find  so  much  proved,  and  so  much  not  proved  ;  and  the  Court 
woiQd  be  bound  to  pronounce  judgment  for  the  plaintiff  upon  that  verdict, 
provided  that  the  facts  proved  constituted  a  good  cause  ofaction.^^     So  in 
trespass  for  driving  cattle,  where  the  defendant  justified  that  he  was  law- 
fully ppssessed  of  the  close,  and  took  the  cattle  damage  feasant  therein ; 
and  the  plaintiff  replied  specially,  title  in  another,  and  that  he  entered  by 
his  command,  and  unnecessarily  gave  color  to  the  defendant ;  it  was  de- 
cided that  this  did  not  render  the  replication  insufficient,  because  th<»  in- 
troduction of  unnecessary  words  of  form  will  not  vitiate  the  rest  of  a  re- 
plication which  is  good  (6)  (8). 

In  an  action  of  replevin  the  defeiidants  avowed  the  taking  as  a  distress 
for  rent  due  to  one  of  them,  (Sharr),  under  a  demise,  at  ^20  a  year,  pay- 
able quarterly,  and  the  avowry  averred  that  "  because  JEIO  of  the  rent 
aforesaid  for  two  quarters,  &c,  at  the  time  when,  &c,  was  due  from  the 
defendant^  (instead  of  plaiiitiff,)  to  the  said  Sharr,  defendants  avow,  &c. 
To  this  there  was  a  special  demurrer  on  account  of  the  mistake  of  the  word 
defendant  for  plaintiff.  The  court  held,  that  the  mistake  was  not  a  ground 
of  demurrer,  for  the  matter  demurred  to  was  superfluous  and  repugnant. 
They  observed  that  it  would  have  sufficed  to  have  said  that  J£10  of 
the  rent  aforesaid  was  due,  without  saying  from  whom  to  whom,  as  that 
was  a  conclusion  from  the  previous  allegation ;  and  that  surplusage  is 
never  assignable  as  cause  of  demurrer  (c).    The  more  recent  decisions. 


(a)  4  B.  &  0.  880. 

(6)  l£a8t»212. 

(c)  Pierce  i;.  Sharr  and  another,  E.  B. 
7ih  Jane,  1827»  before  the  three  Jadges. 
Bnshby  for  the  plainliff,  Chitty  for  the  de- 
fendant, MS.  The  fbllowing  are  instances 
of  untme  allegations  having  been  rejected 
as  sarplosage,  and  therefore  considered  as 
not  prejudicing  the  case,  Tis.  an  untme  de- 


scription (in  a  plea  in  abatement)  of  the 
privilege  of  an  attorney  to  be  sued  by  biU 
in  K.  B.,  9  East,  424;  as  mis-descriptioii  m 
an  action  for  a  malidous  prosecntion,  &o.  of 
the  record  of  acquittal  with  regard  to  the  style 
of  the  Court,  2  Bla.  Rep.  1060;  2  B.  &  O.  4. 
6;  or  of  the  time  of  acquittal,  9  East,  167;  or 
in  stating  the  judgment  of  discontinuance,  18 
East,  647.    A  varianoe  in  stating  the  names  of 


(1)  Vide  Allaire  v.  Onland,  2  Johns.  Cas.  62. 

(2)  The  text  in  the  fourth  edition,  after  the  quotation  tcom  Lord  Mansfield *s  opinion,  is  as 
foUows — «*  the  distinction  is  between  immaterial  and  impertinent  averments,  the  former  must  be 
proved  because  relative  to  the  point  in  question'* — and  Mr.  Dunlap's  note  to  the  passage  con- 
tained a  reference  to  the  following  authorities:  Williamson  v.  Allison,  2  East,  461,  462;  Witoon 
V.  Codman*s  £zr.  8  Cranch,  198;  Liyingston  v.  Swanwick  o.  DaU.  800;  Feter  v.  Cooke.  1 
Wash.  267;  PhilUps's  Et.  168, 169. 

(8)  Alitor  where  it  constitutes  a  mateHial  part  of  the  plaintiff's  ease.  Bevan  v.  Jones.  6 
BowL  &  ByL  488. 
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k>wever,  established  that  surplusage  in  tendering  an  issue  or  in  other  part  x* 
(^pleading'  tending  to  embarrass  the  opponent,  may  be  assigned  specially ^||^'^ 
as  cause  of  demurrer  (d).  bc  stated. 

It  is  a  material  part  of  the  rule  respecting  superfluous  allegations,  *that  r  «231  ] 
if  the  party  introducing  them  show,  on  the  face  of  his  own  pleading,  that 
he  has  no  cause  of  action,  his  pleading  will  be  defective.  Thus  in  an  ac- 
tum upon  the  case  for  a  disturbance  of  an  easement,  &c.  it  is  sufficient  in 
many  cases  to  allege  a  possessory  right,  but  if  the  plaintiff,  instead  of  so 
doing,  describe  and  rely  upon  a  defective  title,  the  declaration  is  bad  (^). 

So,  though  the  superfluous  or  irrelevant  allegation  be  repugnant  to  what 
was  before  alleged,  it  is  void  and  will  be  rejected  (1)  and  whatever  is  re- 
dondaat,  and  which  need  not  have  been  put  into  the  sentence,  and  contra- 
dicting, what  was  before  alleged,  will  not  in  general  vitiate  the  pleading 
(/).  For,  per  Holt,  C.  J.  (g*),  "where  matter  is  nonsense,  by  being  con- 
tradictory, and  repugnant  to  something  precedent,  there  the  precedent 
matter  which  is  sense,  shall  not  be  defeated  by  the  repugnancy  which  fol- 
lows, but  that  which  is  contradictory  shall  be  rejected."  As  an  ejectment, 
where  the  declaration  is  of  a  demise  the  second  of  January,  and  that  the 
defendant  postea  scilicet  on  the^^r^^  of  January,  ejected  him ;  here  the  sdf 
Kcet  may  be  rejected  as  being  expressly  contrary  to  the  postea  c^nd  the 
precedent  matter  (A)  (2).  So  wherein  assumpsit  by  executors,  in  a  count 
for  money  paid  by  the  testator,  B.  B.  for  the  defendant's  use,  it  was  alleged 
Ihat  ^^  the  defendant  being  indebted,  he  the  said  B.  B.  promised  to  pay  the 
said  B.  B."  it  was  decided  on  special  demurrer,  that  the  words  "  ho  the 
said  B.  B."  might  be  rejected  as  surplusage  (t).  But  a  material  allega- 
ticm,  sensible  and  consistent  in  the  place  where  it  occurs,  and  not  repug- 
nant to  any  antecedent  matter,  cannot  be  rejected,  merely  cm  account  of 
there  occurring  afterwards ,  in  the  same  pleading,  another  allegation  incon- 
sistent with  the  former,  and  which  li^tter  allegation  cannot  itself  be  reject- 
ed {k\ ;  and  if  by  the  rejection  of  the  repugnant  matter,  the  pleading 
voida  be  left  without  an  allegation  of  time,  or  other  material  matter, 
though  in  some  instances  the  pleading  might  be  aided  by  verdict,  yet  it 
would  be  defective  on  special  demurrer  (/). 

The  general  rule  is,  that  a  pleading  inconsistent  with  itself,  or  repug- 
nant, is  objectionable  (m)  (3).    In  trespass,  the  plaintiff  declared  for 


fte  toitois  of  the  County  Ckmrt  in  aYerrin^  in 
—  ftpiBSi  the  sheriff  for  taking  inBoffioient 
in  a  repleTin  bond  that  the  tenant  ap^ 
at  the  next  Coanty  Court  held  before  the 
iaiton,  cooaidered  immaterial,  2  B.  &  C.  2 
(A6).  The  miedeBeription  of  judgment  with 
Hfaid  to  the  term  in  which  judgment  waa  re- 
emred  is  not  material,  and  may  be  repudiated 
m  iQiy Image,  if  the  reoord  be  mere  indaoe- 
aMBt,  aa  in  ease  for  a  false  return,  &o.,  8  B.  & 
C  2.  DistiiicCion  between  allegations  of  mat- 
tor  of  saMajicc,  and  aUegations  of  matter  of 
iuoripHon;  the  latter  only  to  b^  literally 
iroved,  8  B.  &  C.  4.  Many  other  instances 
viU  be  hereafter  notioed  in  considering  the 
itBtmit  of  wirianea. 
(i)  JiuUt  229,  note  («).    Hembnw  v.  Bid- 


ley,  8  Tyr.  152;  Bishton  v.  Et^s,  2  Camp. 
M.  &  Bos.  16, 17. 

{e)  1  Salk.  868,  866;  Com  Pig.  Pleader,  C. 
29. 

'(/)  Gilb.  C.  P.  181, 182;  Co.  Lit  808  b; 
10  East,  142. 

(g)  1  Salk.  824, 825;  Yin.  Ab.  Nonsense,  A. 
pi.  8. 

{h)  Id.;  5  East,  255;  and  see  atUe,  229. 

(0  11  Moore,  552. 

(ik)l5  East,  254,  182, 188;  10  East,  142;  Yin. 
Ab.  Nonsense,  A.  pi.  8. 

(I)  Gilb.  C.  P.  181, 182. 

(m)  Steph.  on  Pleading,  2d  edit  420.  In- 
stances of  repugnancy  in  stating  time  and 
plaoe,  14  East,  291. 


(1)  Hapgood  V.  Houghton,  8  Pick.  451 ;  White  v.  Sndl,  9  Pick.  16. 

(2)  The  declaration  on  a  note  stated  Uiat  it  bore  date  **on  the  twenty-seventh  day  of  April, 
» thodsand  eighteen  hundred  and  thirty-seren;*'  the  words  *^one  thousand"  were  held  to  be 
■e  serploiage,  and  no  ground  foi^  arresting  judgment.    Bequette  v.  Lasselle,  6  Blaekf.  448. 

(t)  Bartwr  v.  Samen,  6  Blaokt  889. 
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X.  TBM       taking  and  carrying  away  certain  timber,  lying  in  a  certain  place  for  the 
ctmTr^o  <^oiDplotion  of  a  house  ^'  then  lately  bnilt :"  this  declaration  was  considered 
Bi  sxATso.  bad  for  repugnance,  for  the  timber  could  not  be  for  the  building  of  a  house 
already  built  (n).    So  if  a  count  in  assumpsit  lay  a  promise  to  pay  a  spe^ 
cific  sum,  if  the  plaintiff  would  provide  E.  with  necessaries,  and  also  a  pro* 
[  *282  ]  mise  to  pay  so  much  as  the  plaintiff  ^reasonably  deserved  to  have  on  the 
same  account,  such  count  is  bad,  not  only  for  duplicity,  but  also  for  incon** 
sistency  or  uncertainty  (o).  It  is  also  where  the  repugnancy  is  contained 
in  an  allegation  capable  of  rejection  as  superfluous,  or  where  there  is  a 
prior  averment  upon  the  subject,  which  is  adequate  to  the  support  of  the 
case,  that' it  becomes  of  no  moment,  and  unobjectionable  even  upcm  de- 
murrer.   In  some  cases  the  Oourts  will  on  motion  order  siiperfluoas  mat- 
ter to  be  struck  out  of  the  pleadings,  and  if  there  be  any  vexation,  will 
make  the  party  inserting  it  pay  the  costs  of  the  application  (p). 


ttv  MODES  U.  THE  MODES  OP  STATING  THE  FACTS. 

or  sTjLiiira 

tAOTB. 

Having  considered  what  facts  are  to  be  stated  in  pleading,  we  have  now 
to  consider  the  manner  in  which  they  should  be  stated.  The  facts  which 
constitute  the  cause  of  action,  or  ground  of  defence,  should  be  stated  logi- 
cally in  their  natural  order ;  as  on  the  part  of  the  plaintiff,  his  right,  the  in-' 
jury,  and  the  consequent  damage,  and  these  with  certainty,  precision,  and 
brevity  (9).  /  A  general  statement  of  iacts  which  admits  of  almost  any 
proof  to  sustain  it  is  objectionacble  (r)J  With  regard  to  the  language  to  be 
adopted,  as  observed  by  Lord  0.  J.  De  Grey  (5),  "  there  are  cases  where 
a  direct  and  positive  averment  is  necessary  to  be  macfe  in  specific  terms, 
as  where  the  law  has  affixed  and  appropriated  technical  terms  to  describe 
a  crime,  as  in  murder,  burglary,  and  others  ;"  so  in  trespass,  the  words  m 
et  armiSy  and  contra  pacem  are  necessary ;  ^^  but  except  in  particular  cases, 
where  precise  technical  expressions  are  required  to  be  used,  there  is  no 
rule  of  law  that  other  words  should  be  employed  than  such  as  are  in  ordi- 
nary use,  or  that  in  pleadings  a  different  sense  is  to  be  put  upon  them  than 
what  they  bear  in  ordinary  acceptation''  (t).  Thus,  though  in  a  declara- 
tion for  slander  it  is  usual  to  state  that  the  words  were  "maliciously** 
spoken,  the  word  "falsely"  has  been  held  to  be  sufficiently  expressive  of  a 
*  malicious  intent  (u).  However,  where  there  has  been  a  long-established 
form  of  pleading,  applicable  to  the  facts  of  the  particular  case,  it  ehoald 
in  general,  for  the  sake  of  certainty  and  uniformity,  be  adopted,  and  the 
Courts  censure  any  unnecessary  deviation  from  it(:i;).    As  observed  by 

(n)  1  Salk.  218.  (0    Per  Lord  Ellenboroiigh,  5  East,  259» 

(o)  7  Mod.  148.  260;  2  £a«t,  88;  2  Bla.  Rep.  848;  anU,  219. 

(p)  SM  Tidd,  9th  ed.  616,  617, 1182$  1  B.         (u)  1  Saund.  242  a,  note  (2);  1  M.  &  8eL 

&  B.  281;  1  Bla.  Bep.  270;  Stephen,  2d  edit.  804. 
467.  («)  Co.  Lit  808  a,b;  1  Hale,  1,  L.801. 

iq)  Dougl.  666,  667;  Sir  W.  Jones,  toL  It.  802;  6  East,  861  to  868;  Cro.  Jao.  886;  1  M. 

p.  84,  4th  edit;  see  Stephen  on  Pleading,  878  &  Sel.  489,  441 ;  and  see  anU\  96,  97;  8  Go. 

to  406.  48  b;  Com.  Dig.  Abatement,  0.  7;  Plowd. 

(r)  1  M.  Sel.  441|  8  Id.  114(  1  M.  ft  M.  128;  2  B.  &  P.  677;  8  B.  ft  Aid.  468;  Steph. 

218;  11  Price,  286.  1st  ed.  891 ;  8d  ed.  484. 

(t)  Coirp.  688. 
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Lord  Coke,  it  i^  safer  to  follow  *good  precedonts,  for  nihil  simul  inven-  ^  »»>» 
turn  esi^  €i  perfextum  (jf)  ;  -  and  there  are  cases  where,  although  the  ^,^^^^ 
Goarts  have  ov  Traled  a  demurrer,  yet  they  have  directed  the  plaintiff  to 
imeod,  80  that  ii.o  deviation  from  the  usual  form  shall  appear  to  have  been 
suctioned  (z).  '  The  statute  (a)  requires,  that  all  the  pleadings  and 
]nroceedings  shall  be  in  English  ;  a  regulation  which,  it  has  been  observed, 
has  occasioned  the  literature  of  the  inferior  part  of  the  profession  to  re- 
cede (fr). 

The  principal  rule,  as  to  the  mode  of  stating  the  facts,  is,  that  they  Of  the  de- 
most  be  set  forth  with  certainty  (6)  (1)  ;  by  which  term  is  signified^  a  ^^*?nt^ 
dear  and  distinct  statement  of  the  facts  which  constitute  the  cause  of  ac-  required. 
tioQ  or  ground  of  defence,  so  that  they  may  be  understood  by  the  party 
who  is  to  answer  them,  by  the  jury  who  are  to  ascertain  the  truth  of  the 
allegations,  and  by  the  Court  who  are  to  give  judgment  (d). 

In  Dooaston  v.  Payne  (e),  Mr.  Justice  Buller  observed,  that  certainty 
or  precision  in  pleading  has  been  stated  by  Lord  Coke  (/)  to  bo  of  three 
sorts,  viz.  1st,  certainty  to  a  common  intent ;  2dly,  to  a  certain  intent  in 
general ;  Sdly,  to  a  certayi  intent  in  every  particular ;  and  that  though 
diese  distinctions  had  been  treated  by  Mr.  Justice  Ashton  as  a  jargon  of 
vords  without  meaning,  they  had  long  been  made,  and  ought  not  alto- 
gether to  be  departed  from. 

By  a  certainty  to  a  common  intent,  is  to  be  understood  that  when  words 
are  used  which  will  bear  a  natural  sense,  and  also  in  an  artificial  one,  or 
one  to  be  made  out  by  argument  or  inference,  the  natural  sense  shall  pre- 
Tail ;  it  is  simply  a  rule  of  construction,  and  not  of  addition ;  common 
intent  cannot  add  to  a  sentence  words  which  are  omitted  {g).  This  do* 
seription  of  certainty  is  sufficient  in  a  plea  in  bar  (A)  (2).  It  is  of  the 
lowest  degree,  and  yet  we  shall  find,  that  in  some  instances,  a  statement 
vhich  will  suffice  in  a  declaration  will  not  in  a  plea ;  thus  in  a  declara* 
tion  on  a  contract  to  pay  the  debt  of  a  third  person,  it  is  not  necessary 
to  show  that  it  was  in  writing  (8),  but  it  is  said  to  bo  otherwise  in  a 


(y)  Go.  Lit.  280  ft.  "  Preoedeot  And  prao- 
ti«  oaght  to  hare  greftt  weight  in  the  consid* 
cntioBofaU  points  arising  upon  the  propria 
etj  of  forms*  and  in  aU  legal  instruments.'* 
Ftr  EMoB,  C,  11  Prioe,  198. 

(z)  1  B,  &  P.  836;  BarneB,  167. 

(a)  4  Geo.  f,  e.  26. 

(6)  1  M.  &  Sel.  710,  711. 

(c)  Cowp.  682;  Hob.  296.  It  was  obeerred 
bf  Lord  C.  J.  De  Grey,  in  Bex  «.  Home, 
Gbwp.  682«  thai  we  have  no  precise  idea  of 
Ihe  sigBification  of  the  term  *<  certainty,** 
wineh  is  as  indefinite  in  itself  as  any  word 


that  can  be  used.  See  in  general,  Stepb.  2d 
edit  881. 

((/)  Cowp.  682;  Com.  Dig.  Pleader,  C.  17; 
Co.  Lit.  808;  2  B.  &  P.  267;  another  reason 
is,  that  in  a  second  action  for  the  same  cause 
the  defendant  may  be  better  able  to  plead  a 
former  recoTcry,  &c.  18  East,  107. 

(e)  2  Hen.  BU.  580;  Dougl.  168, 169. 

(/)  Co,  Lit  808  a;  6  Co.  121. 

{g)  2  Hen.  Bla.  580;  1  Saund.  49,  note  1. 

(A)  Id.f  Cowp.  682;  Dougl.  168;  5  Co. 
121;  Co.  Lit  808  a;  Com.  Dig.  Pleader,  C. 
17;  Steph.  2d  edit  428. 


(1)  Vide  Carpenter  v,  Alexander,  9  Johns.  291.  Ward  v.  Clark,  2  Johns.  12;  Jacobs  v, 
Kelsoo,  8  Taunton,  428. 

(2)  Ae&  Spencer  v.  Southwiek,  9  Johns.  814.  In  a  plea  certainty  to  a  common  intent  is  suf- 
kkmL    Bockfoller  v.  Donnelly,  6  Cowen,  628;  Hildreth  v.  Baker,  2  Johns.  Cases,  889. 

The  statute  of  Maine  prat iding  that  brief  statements  may  be  filed  with  the  general  iseue,  must 
be  regarded  as  requiring  a  specification  of  matter  relied  upon  in  defence,  aside  from  such  as 
muki  eome  under  the  general  issue,  to  be  certain  and  precise  to  a  common  intent,  as  much  so 
M  if  inserted  in  a  special  plea;  and  no  proof  is  admissible,  except  in  support  thereof,  or  of  the 
Mms  onder  the  general  issue.  Washburn  «•  Mosely,  22  Maine,  160.  See  Chase  v.  Fisk,  16 
Xaaae,  132;  Brickett  o.  Davis,  21  Pick.  404.    See  post,  478,  474,  note. 

(t)  Vkie  ante,  228.  Biting  v.  Vanderlyn,  4  Johns.  287,  ibid.  889,  n.  a,  The  contract  is 
nqaifed  to  be  statal  more  precisely  in  a  plea  of  usury,  than  in  a  declaration  in  a  qui  tam  suit, 
the  ftets  are  within  the  demdant's  knowledgo^    Lawrence  v.  Kinet,  10  Johns.  142. 
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n.  xora  plea  (t)  ;  and  in  a  plea,  the  statement  of  a  deed  by  way  of  recital  ^^tes^ 
OF  sTATiif 0  ^^^^^  gxistUj^  instead  of  a  direct  allegation,  is  insufficient;  though  it  is 
Of'the       otherwise  in  a  declaration  (A:). 

oertatnty  ^Certainty  to  a  certain  intent  in  general  is  a  greater  degree  of  certainty 
Mquired.  than  the  last,  and  means  what  upon  a  fair  and  reasonable  construction 
[  *234  ]  may  be  called  certain,  without  recurring  to  possible  facts  (1)  which  do 
not  appear  (2) ;  and  what  is  required  in  declarations  (3),  replications, 
and  indictments  in  the  charge  or  accusation,  and  in  returns  to  writs  of 
mandamus  (/).  The  charge,  we  have  seen,  must  contain  such  a  descrip- 
tion of  the  crime,  &c.  that  without  intending  any  thing  but  what  appears, 
the  defendant  may  know  what  he  is  to  answer,  and  what  is  intended  to  be 
proved,  in  order  that  the  juiy  may  be  warranted  in  their  verdict,  and  the 
Court  in  the  judgment  they  are  to  giye(w). 

The  ^A/rcf'degree  of  certainty,  is  that  which  precludes  all  argument,  in- 
ference or  presumption  against  the  party  pleading  (n) ;  and,  as  it  has 
been  well  expressed,  is  that  technical  accuracy,  which  is  not  liable  to  the 
most  subtle  and  scrupulous  objection,  so  that  it  is  not  merely  a  rule  of 
construction,  but  of  addition :  for  when  this  certainty  is  necessary,  the 
party  must  not  only  state  the  facts  of  his  case,  in  the  most  precise  way, 
but  add  to  them  such  facts,  as  show  that  they  are  not  to  be  controverted, 
and  as  it  were,  anticipate  the  case  of  his  adversary  (o).  It  has  been 
said,  tliat  this  description  of  certainty  has  been  rejected  in  all  cases,  as 
partaking  of  too  much  subtlety  (;0  ;  however,  Bnller,  J.,  expressed  a  dif- 
ferent opinion  ;  and  it  appears,  that  it  obtains  in  the  case  of  estoppels  (9), 
and  in  pleas  which  are  not  favored  in  law,  such  as  the  plea  of  alien  enemy, 
in  which  it  must  be  stated,  not  only  that  the  plaintiff  is  an  alien,  but  that 
he  came  to  England  without  letters  of  safe  conduct  (4)  from  our  king  (r). 
The  application  of  the  rules  as  to  the  necessary  certainty  in  the  various 
parts  of  pleadings,  will  be  better  considered,  when  the  qualities  of  the 
declaration  and  other  parts  of  pleading  are  stated.  It  must  be  confessed 
that  it  is  frequently  difficult  in  practice  to  apply  the  rules  to  cases  which 
occur. 

Less  certainty  is  requisite  when  the  law  presumes  that  the  knowledge 
of  the  facts  is  more  properly  or  peculiarly  in  the  opposite  party  (*). 
Therefore,  where  an  action  on  the  case  for  not  repairing  a  private  road 
leading  through  the  defendant's  ground,  the  declaration  stated  that  the 
defendant,  by  reason  of  his  possession,  ought  to  have  repaired,  &c.,  on 
general  demurrer  it  was  objected,  that  it  did  not  show  by  what '  right  of 

(t)  1  Sannd.  276  o,  note  (2) ;  Sir  T.Baym.  (9)  2H.B1.  680;  Doag.   169;  Com.   Dig. 

460 ;  ante,  222.  Estoppel,  £.  4 ;  Co.  Lit.  862  b ;  See  2  B.  &  AM. 

(A-)  I  SauDd.  274,  n.  (I).  662. 

(/)  Dottgl.  159;  18  East.  107.  (r)  8  T.  R.  167, 

(m)  Cowp.  682.  (t)  18  East,  112;  Com.  Dig.  Pleader,  C.  26; 

(n)  Co.  Lit.  852  b;  DoagU  169.  8  East,  86;  8  M.  &  SeL  14;  anU,  222;  Steph. 

(0)  Lawes  on  Plead.  64,  65.  418,  2d  ed. 
(jp)  Cowp.  682. 

(1)  Vide  Spenoer  v.  Sonthwiek,  9  Johns.  817. 

(2)  Bailer  v.  Hampton,  6  Conn.  428. 

(8)  8ed  Vide  Hildreth  v.  Beoker,  2  Johns.  Cas.  889,  where  it  is  said,  that  in  a  deelarmtion, 
certainty  to  a  common  intent  is  sufficient;  Rex  v.  Home,  Cowp.  682,  is  cited,  which  aathoriiy 
howcTcr,  establishes  directly  the  reverse.  And  see  Coffin  9.  Coffin,  2  Mass.  868,  pir  Pabboxb, 
C.  J.,  that  certainty  to  a  common  intent  is  sufficient  ' 

(4)  Vide  Clark  v.  Blorey,  10  Johns.  70.  That  this  allegation  is  not  alone  sufficient,  Yide  d. 
ibid.  Russell  v.  Skipwith,  6  Binn.  247.  See  also  Bagwell  9.  Babe,  1  Band.  270,  andOm  «. 
Culiok,  6  Halst  828. 
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obligation  the  defendant  was  bound  to  repair,  and  that  he  was  not  bound  n.  hodb 
of  common  right  merely  as  the  occupier,  but  the  Oourt  held  that  the  dec-  ^'/^J^^ 
laration  was  sufficient ;  and  BuUer,  J.,  *said,  the  distinction  is  between  q^  ^^  ' 
eases  where  the  plaintiff  lays  a  charge  upon  the  right  of  the  defendant,  oertain^r 
and  where  the  defendant  himself  prescribes  in  right  of  his  own  estate;  in  wq'"'*"' 
the  former  case  the  plaintiff  is  presumed  to  be  ignorant  of  the  defend- 
ant's title,  and  cannot  therefore  plead  it ;  but  in  the  latter,  the  defendant 
knowing  his  own  estate,  in  right  of  which  he  claims  a  privilege,  must  set 
forth  sach  estate  (0  (!)•     So,  in  a  declaration  against  the  assignees  of  a 
lease  it  is  sufficient  to  aver  generally  that  "  the  remainder  of  the  term 
im4  estate  of  the  lessee,  i&c.  came  to  the  defendant  by  assignment,"  as 
the  plaintiff  cannot  reasonably  be  presumed  to  know  the  particulars  of  the 
defendant's  title  (u).    So,  less  certainty  is  required,  and  general  words 
are  sufficient,  where  it  is  to  be  presumed  that  the  party  pleading  is  not  ao- 
qaainted  with  the  minute  circumstances  (x).    Thus,  where  a  person's 
bouse  is  burnt,  general  words  are  sufficient  in  the  description  of  goods 
thereby  destroyed,  because  he  is  not  presumed  to  be  able  to  set  forth  with 
certainty  the  goods  destroyed  (y).    So,  in  trespass  for  breaking,  &c.  a 
dose  with  cattle  and  eating  the  plaintiff's  peas  there,  the  quantity  eaten 
oeed  not  be  stated  (^z^.    But  in  a  declaration  on  the  Statute  of  Hue  and 
Ory  the  plaintiff  must  state  the  particulars  of  his  goods  taken  (a). 

It  is  also  a  rule  of  pleading,  that  where  a  subject  comprehends  multi- 
jAicity  of  matter,  and  a  great  variety  of  facts,  there,  in  order  to  avoid 
prolixity,  the  law  allows  general  pleading  (&)  (2).  Thus  an  allegation 
in  a  declaration  for  necessaries  supplied  to  a-  third  person,  at  the  defend- 
ant's request,  or  in  a  replication  to  a  plea  of  infancy,  that  "  necessaries  " 
▼ere  supplied,  is  sufficient,  without  showing  specially  what  the  necessa- 
ries were  (c).  And  in  charging  in  a  declaration,  that  a  party  has  not  ac- 
counted for  sums  he  received  in  any  particular  capacity  from  time  to  time, 
it  18  sufficient  to  allege  generally  that  fron^  time  to  time  he  received  divers 
rams  amounting  to  a  certain  sum,  not  stating  on  what  particular  days,  or 
from  named  persons,  and  hath  not  accounted,  &c.  (^).  As  there  are 
many  instances  in  which  this  rule  does  not  apply,  especially  in  jurisdictions 
of  slander,  and  very  often  in  pleas  of  performance,  we  will  hereafter  give 
the  rule  further  consideration  in  treating  of  the  particular  parts  of  plead- 
ing CO- 


CO s  T,  R.  766. 

(«)  5  B.  &  C.  482. 

(2>  St^.  2d  edit.  411  to  413. 

(|)  BwG.  Ab.  Pleas,  B.  5;  1  Keb.  825;  Plowd. 
85;Md  vuie2Saiind.  879. 

(s)  Bac  Ab.  Pleas,  3-  5. 

(a)2Saand.  879. 

{b)  1  T.  R.  753.  per  BuUer,  J.,  2  Saond. 
€1,  D.  4;  1  Id.  116,  117,  n.  1  Bac.  Ab.  Pleas. 
1,  i,  B.  5;  Com.  1%.  Pleader,  C.  42,  £.  26; 
1  fi.  ft  P.  640;  Co.  Lit  808  b,  804;  Stephen, 


2d  ed.  400.  <*No  greater  partionlarity  is  re- 
qaired  than  the  natnre  of  the  thing  pleaded 
will  oonveniently  admit.*'  Stephen,  2d oi.  411. 
Vide  the  instances  there  put  in  iUnstration  of 
this  rule ;  and  8  Bing.  61 ;  anUt  22^,  as  to 
pleading  a  custom  or  right  at  "reasonable 
times,  £o.** 

(c)  8  Bulstr.  81;  Garth.  110. 
.     (rf)   i  B.  &  P.  640;  8  T.  E.  459j  2  Burr. 
772;  Stephen,  2d  ed.,  402. 

(«)  Vide  Index,  ^'Certainty,'' 


(1)  In  an  action  against  the  surety  on  an  administration  bond,  it  is  sufficient  for  the  plaintilT 
that  goods,  chattels,  and  sums  of  money  to  a  large  amount,  to  wit,  the  amount  of  &c, 

into  the  hands  of  the  administrator,  which  he  had  converted  to  his  own  use;  the  ored- 
ODl  being  presumed  to  know  precisely  what  assets  the  administrator  had,  and  this  fiMt  ly- 
kg  msre  ]At>perly  in  the  knowledge  of  the  defendant.    The  People  v,  Dunlap,  18  Johns.  487. 

(2)  Vide  Hu^MS  v.  Smith,  and  MiUer,  5  Johns.  178.    So,  in  declaring  on  a  policy  of  insur- 
Mi  en  speofied  goods,  it  is  sufficient  to  ayer  that  divert  goods  ifwe  put  on  bofliid.    D.  Symons 

MiiNn,  2  New  Bep.  77. 
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IL.  MODS 

(Mr  sTAiiNa 

FAC1B« 

Of  the 

certainty 

required. 


*It  will  be  explained  ia  a  subsequent  part  of  the  work,  that  much  par* 
ticularity  is  required  in  the  statement  of  special  damages. 

When  the  facts  are  not  really  stated  with  suflScient  certainty,  the  intro- 
duction of  the  word  "certain"  is  of  no  avail  (/).  Thus  a  declaration  in 
debt  for  a  sum  of  money  forfeited  "  by  virtue  of  a  certain  by-law,"  or 
"  for  money  due  on  a  certain  bond,"  without  stating  it,  is  insufficient  (g-). 
So  where  the  declaration  stated  that  in  consideration  that  the  plaintiff 
had  sold  to  the  defendant  a  "  certain  "  horse  of  the  plaintiff,  at  and  for  "  a 
certain  quantity  of  certain  oil,"  to  be  delivered  within  a  "  certain  time," 
which  had  elapsed,  though  it  was  holden  that  the  declaration  was  good 
after  verdict,  it  was  considered  that  it  could  not  have  been  supported  on 
demurrer  (A).  And  a  justification  in  trespass,  *'by  virtue  of  a  certain 
writ,"  &c.  but  no  setting  it  forth,  is  insufficient  (t)  (1).  So  the  words 
*'  duly,"  "  lawfully,"  "  sufficient,"  Ac.  without  showing  the  matter  of  fact 
with  convenient  certainty,  are  seldom  of  avail  in  pleading  (A)  (2).  So  a 
plea  justifying  an  imprisonment,  on  the  ground  of  a  suspicion  of  felony, 
should  state  the  ground  of  suspicion,  and  the  averment,  that  the  plaintiff 
^^  suspiciously"  did  such  an  act,  is  not  sufficient  (/).  But  in  some  cases 
the  wrong  complained  of,  without  showing  the  particular  acts,  may  be 
sufficient  to  designate  that  to  be  a  crime  or  injury,  which  might  otherwise 
stand  indifferent ;  as  in  an  action  on  the  case  for  unlawfully  procuring  a  wife 
to  leave  her  husband  (m).  The  want  of  certainty  (n),  and  an  ambiguous 
expression  in  a  declaration  (o),  are  cured  by  verdict. 

To  these  rules  affecting  the  mode  of  stating  facts,  may  be  added  the 
following,  which  are  ably  collected  and  observed  upon  by  Mr.  Serjeant 
Stephen,  in  his  valuable  work  on  Pleading  (p);  viz.  that  pleadings  must 
not  be  insensible  (^)  or  repugnant  (r) ;  nor  ambiguous  or  doubtful  in 
meaning  (s)  ;  not  argumentative  Q);  nor  in  the  alternative..  HoweveTi 
the  recent  pleading  rules  of  Hill.  T.  4,  W.  4,  reg.  I.  permit  in  one  case 
[  *287 1  ^^  aUemative  allegation,  as  that  several  named  *persons,  ^^  or  some  or 
one  of  them  were^  or  toasy^  interested  in  the  property  insured  by  a  poli- 
cy of  insurance,  which  exception  was  introduced  in  order  to  avoid  seve- 


(/ )  IS  East,  102.  As  to  the  word  **  reason- 
able,'* 8  Bing.  61,  67. 

iff)  1 B.  &  P.  9S,  102;  see  2  B.  «k  P.  120. 
18  East,  116. 

(&)  2  B.  &  P.  266. 

(t)  1  Saand  298,  note  1. 

{k)  9  Co.  26  a;  1  Barr.  640;  Dongl.   79;  7 

B.  &  C.  468;  8  Jd,  124.  In  an  aotion  on  a 
bond  conditioned  to  perform  an  award  to  be 
made  under  the  hand*  of  referees,  an  averment 
that  they  '^daly  made  thdr  award/*  is  not  suf- 
ficient Everard  v.  Patterson,  6  Taunt.  646; 
2  Marsh.  804,  8.  C;  see  16  East,  89;  7  B.  & 

C.  800. 

(/)  4  Taunt  84;  2  Bing.  628;  Steph.  2ded. 
886,  887. 

(m)  WiUes,  677. 

(n)  2  B.  &  P.  266;  8  Bing.  61. 


(o)  1  B  &  C.  297;  Cowp.  825. 

(p)  1st  ed.  378  to  892;  2d  ed.  420  to  481. 

(9)  Com.  Dig.  PleMier,  C.  28;  1  Salk.  824; 
Vin.  Ab.  Nonsense,  A.  pL  8;  see,'howeTef^ 
anUt  229. 

(r)  See  anU^  281. 

(t)  Co.  Lit  808  b;  TeW.  86;  2  H.  Bl.  680| 
6  M.  &  8el.  88;  1  Bar.  &  Cress.  297;  8  M> 
192;  and  also  examine  Stephen,  2d  edit.  421* 
Thus  in  trespass,  a  plea  that  the  dose  was  d»» 
fendant*s  freehold,  not  stating  **  at  the  timeef 
the  trespass/*  is  bad.  Com.  Dig.  Pleader,  B.6« 

(0  Bao.  Ab.  Pleas,  &c.  I.  6;  Com.  £%» 
(E.  8) ;  Co.  Lit.  303  a;  6  B.  &  A.  215.  U 
trespass  d€  bonU  asportatis,  a  plea  that  pi 
tiff  never  had  any  goods  is  bad.  Doot.  pL  4 
Dyer,  48  a.  Other  instances,  Stephen,  4~ 
2d  ed. ;  10  East,  206. 


(1)  Sed  vide  Bennet  v.  Pikl^,  7  Johns.  249. 

(2)  So,  in  false  imprisonment,  the  defendant  attempted  to  justify  the  arrest  on  a  suspimi 
of  forgery,  and  stated  in  his  plea  that  the  plaintiff  was  suspiciously  possessed  .of  a  not 
and  disposed  of  it  in  a  suspicious  manner,  and  in  a  suspicious  manner  left  England  and 
to  ScotUud;  the  plea  was  held  too  general,  and  that  the  causes  of  suspicion  ought  to  hare  » 
set  fbrth  in  certainty.  Mure  v.  Kaye,  4  Taunt  84.  See  also  Van  Ness  «.  Hamilton.  19  Johi 
849. 
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ml  counts  varying  the  statement  of  the  interest  in  the  subject  insured  (li).   n.  mods 
The  other  are  mles,  that  pleadings  must  not  be  hypothetical  (v)  ;  nor  by  ^'^^*^ 
way  of  recital,  but  positive  (a:),  and  that  things  should  be  stated  accord-  q^  theoeF- 
ing  to  their  leg'cU  effect  or  operation  (y).    These  rules,  indeed,  will  be  tainty  re- 
moro*  fully  considered  hereafter  in  those  parts  of  the  work  which  treat  of  qoiwd. 
tke  qualities  of  declarations  and  the  other  parts  of  pleading  in  particular. 


m.  THE  RULES  OF  CONSTRtJING  PLEADINGS.  m.  &uu^ 

or  ooK- 

BIBUOTiOBrk 

It  is  a  maxini  in  pleading,  that  everything  shall  be  taken  most  strongly 
igainst  the  party  pleading  (z')  or  rather,  that  if  the  meaning  of  the 
words  be  equivocal,  and  two  meanings  present  themselves,  that  construe- 
tioQ  shall  be  adopted  which  is  most  unfavorable  to  the  party  pleading  (a)  ; 
because  it  is  to  be  presumed  that  every  person  states  his  case  as  favorably 
to  himself  as  possible  (6),  (1).  But  in  applying  this  maxim,  the  other 
roles  must  be  kept  in  view,  and  particularly  those  relating  to  the  degree 
of  certainty  or  precision  required  in  pleading  (c).  The  maxim  must  be 
leoeiTed  with  this  qualification,  that  the  language  of  the  pleading  is  to 
lave  a  reasonable  intendment  and  construction  (d)  (2)  ;  and  where  an 
expression  is  capable  of  different  meanings,  that  shall  be  taken  which 
will  support  the  declaration,  &c.  and  not  the  Other,  which  would  defeat 
U(€)  (3).  Thus,  in  debt  on  bond,  conditioned  to  procure  J.  S.  to  sur- 
render a  copyhold  "  to  the  use  of  the  plaintiff,"  a  plea  'that  J.  S.  sur-  [  *288  ] 
tendered  and  released  the  copyhold  to  the  plaintiff  in  full  Court,  and  that 
tiie  jdaintiff  accepted  it,  without  alleging  that  the  surrender  was  ^'  to  the 
jilaintiff 's  use/'  is  sufficient ;  for  this  shall  be  intended  (/).    So  in  debt 


(a)  Beg.  Gen.  HiL  Term,  4,  W.  4.  Plead- 
ings in  Ptfticnlar  Actions,  reg.  1. 

(f)  1  B.  &  P.  812;  8  M.  &  8. 114;  Steph. 
M,  aa  ed.  If  "  any"  is  bad  on  speoial  de- 
anncr,  Oonld  r.  Lashbury,  4  Tyr.  868. 
Iberefbre  a  plea  to  assampsit  for  goods  sold 
mA  defivered  and  on  an  aocount  stated,  that 
tte  dffewlanl  was  discharged  fh>m  the  caoses 
•f  action  in  the  declaration  mentioned,  if  any 
MC&  there  wert,  was  held  bad  on  special  de- 
■oner,  m  hjpotheiioaUy  pleaded,  and  as  not 
tneQj  oonfiHsing  and  aToiding  the  alleged 
wes  of  action,  &  ibid. 

{X)  Bac  Ab.  Pleas,  &o.  (B) ;  4  Steph.  1st 
ii  888;  2d  ed.  481.  Mr.  Serjeant  Stephen, 
■tate,  as  instances  of  this  role,  that  it  is  bad 
k  traspsas,  to  charge  that  **  whereas"  the  de- 
Jbadaat  assaalted,  ^;  and  that  in  »  pUa,  in 
Hating  a  grant  bj  deed,  it  idiould  not  be  stated 
ftat  ••  it  was  witntfsed"  by  the  deed.that  the 
|»ly  granted. 

(y)  Bae.  Ab.  Pleas,  &c.  1,  7;  Com.  Dig. 
IVader.  C.  87;  2  Saand.  97  b,  n.  2;  1  /d. 
tt5  b,  note  9;  8  B.  &  A.  66;  Steph.  1st  ed. 
189;  2d  ed.  482. 


(2)  1  Saand.  269,  note  8;  2  B.  &  P.  165; 
Co.  Lit.  803  b;  Telv.  86;  2  Hen.  Bla.  680;  5 
M.  &  S.  88,  40;  Stephen,  Ist  ed.  879;  2d  edit, 
421;  and  oases  there  •collected. 

(a)  Per  BuUer.  J.,  2  Hen.  Bla.  680;  6  B. 
&  C.  802;  Stepb.  2d  edit.  421.    Instances  df 
this  in  a  plea,  id,  and  port. 

(6)  Co.  Lit.  808  b.  Per  Parke,  B.,  in 
Pearce  v.  Chftmpneys,  4  DowL  276.  The  same 
rule  holds,  in  oonstraing  deeda,  &o. ;  Piatt  on 
Gov.  141. 

(c)  JinU»  288,  as  to  rnle  of  reddendo  n'n^ 
gtUa  nngulie,  see  2  Cambp.  18^. 

(d)  Com.  Dig.  Pleader,  C.  25;  1  Ley.  190; 
^r  Lord  Ellenboroogh,  5  East,  259,  260;  12 
Jd.  268. 

(O  4  Taont.  492;  1  Salk.  826;  6  £aBt,244, 
267;  12  East,  279.  As  to  the  effect  of  *<pr«- 
dicttUt**  and  **idMi,"  and  oonstraotion  of 
them,  see  11  East,  618.  So  in  the  case  of  a 
deedf  exposition  shall  be  made  of  it  so  as  to 
support  rather  than  annul  the  transaction ; 
ui  re$  moffie  valeai  quam  pereaty  Shep.  loooh. 
166;  8  Atk.  186. 

(/)  Cro.  Car.  6. 


(1)  Fader  v.  Hampton,  6  Conn.  422, 428.    Post,  646;  HaUigaii  v.  Chicago  &  Bock  bland  & 
X  Go.  J6  lUinois,  568;  Ware  v.  Dndley,  16  Alabama,  742. 

(2)  Tide  HiStinA  v.  Wood,  18  Johns.  482. 
(8)  Vtador  «w  Dioken,  27  Wm.  (5  Cosh.)  262. 
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m<  Kutm  on  bond,  conditioned  that  the  plaintiff  shall  enjoy  certain  land,  &c.  a 
Of  ooH-   pi^a^  ti^at  "  aiFter  the  making  of  the  bond  until  the  day  of  exhibiting  the 

8Twjono».  ^.jj^„  ^^^  plaintiff  did  enjoy,  is  good,  though  it  be  not  alleged  that  conr 
iinually  daring  that  time  he  enjoyed ;  for  this  is  intended  (jg). 

Bnt  the  matter  mnst  be  capable  of  different  meaning ;  for  the  Oourt 
cannot,  ia  order  to  support  the  proceeding,  in  which  the  particular  term 
occurs,  arbitrarily  give  it  a  meaning  i^ainst  which  the  use,  habits,  and  un- 
derstanding of  mankind  would  plainly  revolt  (1).  But  if  it  be  clearly 
capable  of  different  meanings,  it  does  not  appear  to  clash  with  any  rale 
of  construction,  applied  even  to  criminal  proceedings,  to  construe  it  iu 
that  sense,  in  which  the  party  framing  the  charge  must  be  uuderstood  to 
have  used  it,  if  he  intended  that  his  charge  should  be  consistent  with 
itself  (A).  Every  indictment,  4fec.  ought  to  contain  a  complete  descrip- 
tion of  such  facts  and  circumstances  as  constitute  the  crime,  &c.  with- 
out  inconsistency  or  repugnancy :  but  except  in  particular  cases  where 
precise  technical  expressions  are  required  to  be  used,  there  is  no  rule 
that  other  Words  shall  be  employed  than  such  as  are  in  ordinary  use, 
or  that  in  indictments  or  other  pleadings  a  different  sense  is  to  be  put 
upon  them  than  what  they  bear  in  ordinary  acceptation.  And  if, 
where  the  sense  may  be  ambiguous,  it  is  sufficiently  marked  by  the 
context,  or  other  means,  in  what  sense  they  were  intended  to  be  used, 
no  objection  can  be  made  on  the  ground  of  repugnancy,  which  only  ex^ 
ists  where  a  sense  is  annexed  to  words  which  is  either  absolutely  incon- 
sistent therewith,  or  being  apparently  so,  is  not  accompanied  by  anything 
to  explain  or  define  them.  If  the  case  be  clear,  nice  exceptions  ought 
not  to  be  regarded  (t).  It  is  also  a  rule  relating  to  the  mode  of  stating 
facts,  and  the  form  of  the  pleading  on  either  side,  that  the  Court  are 
ex  officio  bound  after  verdict  to  give  such  judgment  as  appears  upon 
the  whole  record  to  be  proper,  without  regard  to  the  issue  found  or 
confessed,  or  to  any  imperfection  in  the  prayer  of  judgment  on  either 
side  (A;)  (2)  ;  and  on  the  same  ground  we  shall  hereafter  see,  that  when 
there  is  a  demurrer  to  a  plea,  replication,  &c.  if  the  prior  pleading  be  de- 
fective in  substance,  judgment  will  be  given  against  the  party  pleading  it. 
After  verdict,  an  expression  must  be  construed  in  such  sense  as  would 
sustain  the  verdict  (J)  :  and  although  in  general  in  pleading,  an.equivo- 
cal  expression  is  to  be  construed  against  the  party  using  it,  yet  where  the 

[  *289  ]  opposite  party  has  pleaded  over,  that  is  an  admission  *that  tiie  expression 
is  to  be  taken  in  that  sense  which  will  support  the  previous  pleading  (m)* 
Words  of  reference,  as  "  tiiere^^  and  "  said  "  in  an  indictment,  will  not  be 
referred  to  the  last  antecedent  where  the  sense  requires  that  they  should 

{g)  Id,  196  ;  Steph.  2d  edit.  428.  (k)  4  Ea»t,  602;  6  Id,  270,  271;  10  Jd,  87. 

(A)  P^r  Lord  EUenboroagh,  G.  J.,  5  East,  (/)  1  B.  &  0.  297;  Cowp.  826;  6  B.  &  U 

267.    See  td  468.  802,808. 

(t)  Per  Lord  EUenborongli,  G.  J«,  6£a8t,  (m)  Wright  v.  The  King.  8  Nev«  &  Hu. 

269,  260;  2  East,  88.  892. 

(1)  And  this  is  the  rale  in  reg&rd  to  fictions  for  vords,  either  spoken  or  written,  that  the 
ooart  is  to  understand  them  aooording  to  their  ordinary  aoceptation  among  mankind.  Backus 
V,  Richardson,  6  Johns;  684;  M^oolmoth  y.  Meadows,  6  East,  468;  Boberts  v.  Camden,  9  Kaflt, 
98;  Respublica  v,  De Longchamps,  1  DalL  114;  Rae  v.  llitchell,  2  DaU.  69;  Brown  v.  Lamber- 
ton,  2  Binn.  87;  Pelton  v.  Ward,  8  Gaines,  76.  See  the  subject  very  foUj  discussed,  Walton  «. 
Singleton,  7  Serg.  &  Rawle,  449.  But  stiU  the  meaning  of  the  words  must  be  nnequitocsL 
Harrison  v.  Stratton,  4  Esp.  218. 

(2)  Vide  Havens  v.  Bush,  2  Johns.  887^  King  v.  Harrison,  16  East,  614,  616.  These  ruki 
will  be  ftiUy  explained  herealUr* 
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be  referred  to  the  last  antecedent  where  the  sense  reqnires  that  they  ^*  ^^^^^ 

Of    COJI- 
BIBUOTIOir. 


Aooid  be  referred  to  some  prior  antecedent  (n) .  ^'  *^^" 


IV.  THE  DIVISION  OF  PLEADINGS.  iv.  Dm- 

8I0K  or 

The  parts  of  pleading  have  been  considered  as  arrangeable  under  two 
heads ;  first,  the  regular,  being  those  which  occur  in  the  ordinary  course 
of  a  suit ;  and  secondly^  the  irregular  or  collateral,  being  those  which  are 
occasioned  by  mistakes  in  the  pleadings  on  either  side  (o). 

The  regular  parts  are,  1st  .The  declaration  or  count. — 2dly'.  The 
p/ea,  which  is  either  to  the  jurisdiction  of  the  court ;  or  in  suspension  of 
tbe  action,  as  in  the  case  of  parq^  demurrer ;  or  in.  abatement ;  or  in  bar 
of  the  action ;  or  in  replevin,  an  avowry  or  cognizance. — 3dly.  The  rep- 
Ueation;  and  in  case  of  an  evasive  plea,  a  jieio  assignment;  or  in  reple- 
m,  ^eplea  in  bar  to  the  avowry  or  cognizance. — 4thly.  The  rejoinder ; 
or  in  replevin,  the  replication  to  the  plea  in  bar. — Sthly.  The  surrejoin- 
der^ being  in  replevin  the  rejoinder. — 6thly.  The  rebutter. — 7thly.  The 
surrebutter. — ^And  8thly,  Pleas  puis  darrein  continuance^  where  the  mat- 
ter of  defence  arises  pending  the  suit. 

The  irregular  or  collateral  parts  of  pleading  are  stated  to  be  (p),  1st. 
Demtf rrer^  to  any  part  of  the  pleadings  above-mentioned. — 2dly.  Demur- 
ftrs  to  evidence  given  at  trials. — 3dly.  Bills  of  exception. — 4thly.  Pleas 
in  scire  facias. — And  5thly.  Pleas  in  error.  The  particular  nature  of 
each  of  these  parts  of  pleading,  together  with  the  claim  of  conusance,  de- 
tumd  of  oyer,  and  imparlances,  &c.  will  be  considered  in  the  following 
diapters. 

(a)  6  B.  &.  C.  296.  &o.  A. 

(•)  Tm.  Ab.  PkM,  &o.  C;  Bao.  Ab.  PleM»         {p)  Yin.  Ab.  PleaB,  &o.  G 


[•240] 


•CHAPTEE   IV. 
OP  THE  DECLAEATION  (o). 


I.   DEFINITION  AND  DIViaiOS  OF  BDBJBCT. 

II.   THE   RECENT  BEODLITIONS  AFPECTTHa  THI  POBM  OP  DECIABATIONS. 
ni.   THE  Cin4lSBAL  BEQDIBITES  AHD  QUAUllES   OF  DECLABAnOHS. 
IV.   THE    FOBHB   AND     FABTICIILAB   PABT8    AND    BEQUIBITE3    OP     DECLABi' 
TI0N8. 


^^       I.  THE  DEFINITION  AND  DIVISIONS  OF  THE  SUBJECT. 

'  "^^  A  DECLAnATiONis  a  specification  is  a  methodical  and  legal  form  of  the  cir- 
'*°"'  cumstanccs  which  conatitnte  the  plaintiff's  caute  of  action  (6),  which  na- 
cessarily  iDiiBistB  of  the  statement  of  a  legal  ri^ht,  or  in  other  words  a 
right  recoiTiiiied  in  Courts  of  Law,  and  not  merely  in  a  Court  of  Equity, 
and  of  au  injury  to  such  right  remediable  at  law  by  action  as  distinguished 
from  the  remedy  by  Bill  in  Equity.  A  declaration  may  conTeniently  he 
examined  witii  reference  to  SeconiUy,  the  Recent  AUeraiions,  which  most 
be  observed  in  practice  in  addition  to  or  as  variations  from  the  previously 
established  forms ;  Thirdly  to  those  General  Requisites  and  QuaHtiet 
whlcli  govom  the  whole  declaration  in  general,  and  Fourthly  to  the  Formt 
and  Paris  and  particular  Requisites,  as  well  in  Assumpsit,  Debt,  Coot- 
nant  and  Detinue,  aa  in  Case,  TVover,  B^tevin,  IVespass  and  Eject- 
ment. 


n.  THE  RECENT  ALTERATIONS  AFFECTING  DECLARATIONS 
IN  GENERAL. 

2.  The  w-  Before  the  anifonnity  of  process  act,  2  W.  4,  o.  89,  there  were  very 
M^oM  X  numerous  and  perplexing  modes  of  commencing  personal  actions,  viz.  hy 
feating  de-  original  writ  issued  ont  of  Chancery  and  returnable  in  the  Courts  of  King's 
cUratiooB  Bench  or  Common  Pleas,  (but  not  in  a  Court  of  Exchequer)  ;  by  bill  of 
la  general.  ^  ~i     ^  '     j 

(a)  As  to  tbe  proper  tiufrncftoni  fi>r  do-  to  497. 

cUraliona.and  the  Iftu  when  the  pkintiff  maj  (b)  Co.  Lit  IT  k;  SOS  >;  Bao-  Ab.  FlMt, 

or  roust  dccl&re,  tnA  other  praeHcai  pdiits,  B.;  Com.  IHg.PlMd«r,aT;  HMth'alhiiM, 

■»eraU;Cbitt;'eO«>irslPTMtioe,ToL  liL429  1,  2. 
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Middlesex  or  latitat,  issned  out  of  and  returnable  in  K.  B.  by  writ  of  ^'  mckot 
capias  quare  claiisum  fregit^  issued  out  of  and  returnable  in  the  Court  of  ,^^^^^ 
Common  Pleas,  and  by  quo  minus  or  venire^  issued  out  of  *and  returnable    FEcnNo 
in  a  Court  of  Exchequer ;  and  numerous  other  writs  in  each  of  those  dk'I'Aiu.-i 
Courts  by  or  against  attornies  or  officers  of  the  court  and  other  persons.  By     "^^^^ 
006  or  other  of  these  processes,  the  defendant  was  always  actually  or  sup- 
posed to  be  brought  into  Court  to  answer  the  plaintiff,  and  after  appearance 
the  plaintiff  declared,  and  the  commencement  of  the  declaration  used  to 
state  how  or  by  what  process  the  defendant  had  then  been  brought  into 
Coort,  and  consequently  the  commencements  of  declarations  were  infinitely 
TarioQS.    The  original  writ  and  capias  thereon  in  assumpsit,  case  and 
trespass  used  to  state  the  cause  of  action  as  fully  as  the  declaration,  with 
the  exception  of  time  and  quantity,  and  therefore  formerly  special  pleaders 
used  to  frame  the  special  original  writ  as  requiring  as  much  skill  in  pleading 
as  the  declaration  itself.    And  except  in  debt  and  in  a  few  other  actions, 
the  declaration  used  afterwards  to  recite  the  writ  verbatim,  and  repeat  it 
in  the  court  with  time  and  enumeration  of  all  circumstances,  until  at 
length  one  of  the  first  of  the  very  recent  improvements  (c)  ordered  that  a 
declaration  in  trespass  or  ejectment,  on  a  supposed  original  writ,  should  no 
loDger  recite  the  writ  or  supposed  writ,  but,  should  merely  in  the  com- 
meocement  state  that  the  defendant  was  attached  to  answer  the  plaintiff 
**  in  a  plea  of  trespass  "  or  a  "  plea  of  trespass  and  ejectment,"  and  there- 
upon the  pla^intiff  by  Y.  Z.  his  attorney,  complains,  &c.  setting  out  the 
declaration  ;  and  this  more  concise  form  is  still  to  be  observed  in  a  dec- 
laration in  ejectment  on  a  supposed  original  in  K.  B.  and  C.  P.,  although 
\^  personal  actions,  as  the  use  of  an^original  writ  was  abolished  by  2  W. 
4,  c.  39,  this  last  rule  has  now  become  of  no  use  though  it  still  applies  in 
ejectment. 

At  length  the  above  statute,  5  W.  4,  c.  39,  having  abolished  the  use  of 
an  original  writ  and  of  all  the  other  m^sne  process  in  personal  actions ^  and 
substituted  several  other  prescribed  forms  of  writs  in  personal  actions, 
printed  in  the  schedule  to  the  act,  viz.  the  writ  of  summons,  writ  of  dis- 
tringas, writ  of  capias,  writ  of  detainer,  and  writ  of  summons  against  an 
M.  P.  when  a  trader  (J),  it  became  desirable  that  the  judges  should,  for 
the  sake  of  uniformity,  prescribe  new  forms  of  commencing  a  declaration 
according  to  the  particular  writ  that  had  been  issued,  and  accordingly  we 
find  such  forms  prescribed  by  Reg.  (Jen.  Mich.  Term,  8  W.  4,  reg.  15,  ^^^^^^^ 
which  orders,  ^^  that  every  declaration  shall  in  future  be  entitled  in  the  8  w.  4,  as 
fraper  Court  and  of  the  day  of  the  month  and  year  in  which  it  is  filed  to  Title  ^^ 
or  delivered,  and  shall  commence  as  follows.  ^^^^  "^ 

r  *242  1 
'^Declaration  after  Summons.  ]i       ,^  ;J 

[Venue,'] — A.  -B.,by  E.  Jl,  his  attorney,  [or,  in  his  own  proper  per-  forms  of 
son],  complains  of  C  Z).,  who  has  been  summoned  to  answer  the  said  commMne^n 

A,  A,  Ac.  mente(«). 

Declaration  after  Arrestj  where  the  party  is  not  in  Custody. 
[Venue*'] — A.  B.,  by  E.  jF.,  hi^  attorney,  [or,  in  his  own  proper  per- 

(e)  Beg.  Gen.  HU.  Term,  2  W.  4,  reg.  4.  privUeged  persoDS,  exoeptiog  when  sued  as  an 

{d)  The  statute  provides  that  the  writ  of  M.  P.  being  a  trader,  against  whom  the  writ 

mmmont  shall  now  be  issued  as  weU  against  varies  in  a  smaU  respect. 

•iMBry  ponoDS  as'mgafaist  attornies,  offioem         («)  See  the  forms  fuUy,  post,  toI.  ii. 

H  Ihe  Coart»  oorpontiaiis,  or  haadiedon,  and 
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n.  BASNT  gon],  compldns  of  G.  D.,  who  has  been  arrested  at  the  suit  of  said  A. 

MOWS  AT-  '  *^^' 

fbohno 

DKOLABA-  Declaration  where  the  Party  is  in  Custody. 

•  [Venm,'] — A,  J5.,  by  E.  F.^  his  attorney,  [or,  in  his  own  proper  per- 
son], complains  of  (7.  1).,  being  detained  at  the  suit  of  A.  B.,  in  the  cus- 
tody of  the  Sheriff,  [or,  the  Marshal  of  the  Marshalsea  of  the  Court  of 
King*s  Bench  or  the  warden  of  the  Fleet. 

Declaration  after  the  Arrest  of  one  or  more  Defendant  or  Defendants^ 
and  where  one  or  more  other  Defendant  or  Defendants  shall  have 
been  served  only,  and  not  arrested. 

J 

[Fgnw^.] — A.  B.,  by  E.  jP.,  his  attorney,  [or,  in  his  own  proper  per- 
son], complains  of  C.  X).,  who  has  been  arrested  at  the  suit  of  the  said 
A.  B,j  [or,  '^  being  detained  at  the  suit  of  the  said  A.  £.,  ^c,  as  before]^ 
and  of  G,  IZ.,  who  has  been  served  with  a  writ  of  capias  to  answer  the 
said  A,  B.J  &q. 

The  Reg.  Gen.  Hil.  T.  4,  W.  4,  reg.  4,  promulgated  in  consequence  of 
the  enactment  in  3  &  4  W.«c.  42,  s.  sect.  16,  prescribes  a  particular  form 
of  commencing'  a  declaration  in  a  second  action  that  after  a  plea  in  abate- 
ment of  non-joinder  in  a  prior  action.  - 
ProBoribed      From  the  succinct  form  of  conclusion  of  a  declaration  prescribed  by 
ofdtdaiu!  ^^S'  ^^'  Trin.  T.  1  W.  4,  it  seems  that  in  all  personal  actions  the  form 
tion.         should  bo  thus  and  without  adding  any  supposed  pledgees,  and  the  addition 
of  which  is  expressly  prohibited  by  Rog.  Gen.  Hil.  T.  4  W.  4. 

"To  the  plaintiff's  damage  of  £ ,  and  thereupon  he  brings  suit, 

&c."    If  the  action  be  at  the  suit  of  assignees  or  executors,  &c.,  then  say 

to  the  plaintiff's  damage  "as  assignees,"  or  as  executors,  as  aforesaid. 

And  in  an  action  qui  tarn  omit  all  statement  of  damage. 

Venue  in       The  Reg.  Gen.  Hil.  T.  4  W.  4.  reg.  8,  orders  that  the  name  of  a  County 

buTnot  in  ^^^^^  ^^  all  cases  be  stated  in  the  margin  of  a  declaration,  and  shall  be 

body.        taken  to  be  the  ventie  intended  by  the  plaintiff,  and  that  no  venue  shall 

be  stated  in  the  body  of  the  declaration  or  in  any  subsequent  pleadings, 

provided  that  in  cases  where  local  description  is  now  required  the  same 

Name  or    shall  be  given ;  and  a  subsequent  part  of  the  rules  of  Hil.  T.  4  W.  4, 

abnttalfl  in  requires  that  in  actions  of  trespass  quare  clausum  fregU^  the  close  or 

^^SS!e^     place  in  which,  &c.,  must  be  designated  in  the  declaration  by  name  or 

olausum     abuttals^  or  other  description,  in  failure  whereof  the  defendant  may  demur 

f  ««»*•       specially. 

[  •243  ]      ♦la  order  to  render  pleadings  in  actions  of  assumpsit,  or  debt  on  bills  of 
Coneue-    exchange,  inland  or  foreign,  and  promissory  notes,  and  for  common  money 
2J^g™      demands,  more  concise,  Reg.  Gen.  Trin.  Term,  1  W.  4,  prescribes  cer- 
forms  pre-  tain  forms  of  such  declaration,  and  punishes  the  plaintiff's  attorney  with 
scribed      the  loss  of  costs  iu  case  the  declaration  exceed  the  prescribed  length  (d). 
ed^tolS^"  These  rules,  introduced  by  Lord  Tenterden,  were  intended  not  merely  to 
extended    be  observed  and  adopted  in  the  particular  cases  strictly  within  the  terms 
toaU  oases,  of  the  rule,  but  to  encourage  similar  conciseness  in  all  other  cases.    It  is 
to  be  observed,  that  the  word  saidj  before  plaintiff  or  defendant,  is  to  be 
omitted,  and  only  the  word  "  promised^^  is  to  be  used  instead  of  "  under- 
took and  then  and  there  fi^ithfuUy  promised ; "  "  request "  instead  of 

* 

(d)  See  t]}e  rnle  of  fonns,  poU^  vol.  ii. 
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^  special  instance  and  request,"  and  nnmerons  other  concise  expressions,  n.  vna 
instead  of  a  superfluity  of  words,  which  especially  when  often  repeated,  ^J^iJ^. 
when  there  were  numerous  counts,  considerably  augmented  the  aggregate   raomro 
length  of  the  declaration,  and  afterwards  the  issue  and  nisiprius  record,  dbglaka- 
This  rule  has  introduced  a  practice  of  conciseness,  which  it  was  intended     "^"■* 
should  be  extended  as  much  as  possible. 

To  put  an  end  to  the  vexatious  practice  of  incumbering  every  declara-  Second 
tion  with  numerous  varying-  counts  for  the  same  cause  of  action^  the  8  &  ^^"^^ 
4  W.  4,  c.  42,  sect.  23,  gives  the  judge  power,  pending  a  trial,  to  amend  of  aotion 
a  single  count  in  cases  of  variance,  provided  the  opponent  will  not  there-  prohibited 
by  be  prejudiced  in  his  defence  ;  and  as  it  was  considered  that  thereby  ^^J^JJ^^ 
the  necessity  for  second  counts  was  removed,  the  Reg.  Gen.  Hill.  T.  4  W.  pennitted. 
4,  reg.  5,  prohibits  the  use  of  more  than  one  count  upon  each  cause  of 
action,  (though  several  breaches  are  permitted), ^nd  renders  it  compulso- 
rj  on  a  judge  on  summons  to  strike  out  any  such  second  count,  and 
compel  the  plaintiff,  and  ultimately  his  attorney,  to  pay  the  extra  costs, 
and  certain- other  consequences  are  declared  to  attach  on  a  violation  of  this 
role. 

This  is  an  outline  of  the  principal  modem  improvements  as  they  affect 
dedarations  ;  each,  with  its  operation,  will  be  particularly  pointed  out 
▼ben  we  consider  the  parts  and  particular  requisites  of  declarations.  The 
substance  of^  declaration,  it  will  be  observed,  is  scarcely  in, any  respect 
affscted,  and  hence  in  general  the  ancient  forms  and  the  long  established 
rales  will  still  apply,  though  every  pleader  must  at  the  same  time  take  care 
to  conform  to  the  new  regulations.  And  since  the  uniformity  of  process 
act  it  would  be  untechnica!  in  a  declaration  in  scire  facias  or  other  plead- 
ing to  state  that  an  action  had  been  commenced  by  M/Z,  and  would  subject 
the  declaration  to  a  special  demurrer,  though  aided  by  pleading  over,  or 
by  a  general  demurrer  (c)(1). 


•in.  THE  GENERAL  REQUISITES  OR  QUALITIES.  [  •244  ] 

The  general  requisites  or  qualities  of  a  declaration  are,  1st  that  it  cor-  ^*2jS^ 
respond  with  the  process  (/),  and  in  bailable  actions,  with  the  affidavit  mm,  fto. 
to  hold  to  bail ;  2dly,  that  it  contains  a  statement  of  all  the  facts  necessar 
ry  in  point  of  law  to  sustain  the  action,  and  no  more  (g*)  ;  and,  3dly,  that 
these  circumstances  be  set  forth  with  certainty  and  truth  (A).  The  plead- 
er, before  he  commences  drawing  a  declaration,  should  have  before  him  a 
copy  of  the  writ  and  affidavit  to  hold  to  bail,  and  very  full  instructions  as 
to  the  facts  of  the  case,  as  they  can  be  assuredly  proved  by  evidence  al- 
ready carefully  ascertained. 

(e)  Btrfisg  V.  Guemey,  2  Crom.  &  M.  826 ;  pleading  oyer;  contra,  2  Dowl.  101. 
2  DowL  285;  Peacodk  v.  Day,  4  Dowl.  291.         (/)  Com  Dig.  Pleader,  C.  18. 
Bit  the  suae  caeeB  establialied  that  this  objeo-         (^)  Co.  Lit  808  a;  Plowd.  84, 122. 
te  is  not  a  groand  of  general  demurrer,  or         (Ji)  Id.  U>id. 
■nest  of  jadgment,  or  error,  and  is  aided  by 


(1)  Tide  Reid  v.  Lord,  8  Johns.  118. 

Ai  to  the  form  of  the  ori^^nal  writ  in  auumjnU  against  %  corporation,  see  Lyi)oh  v.  The  !!•- 
ckvoes*  Baak«  18  Johns.  127. 
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ni.  THE       Regolarly  the  declaration  should  correspond  with  the  process  (1),  but 
^^^^   as  according  to  the  present  practice  of  the  Courts,  oyer  of  the  writ  cannot 
8iTD,&c.   be  craved,  a  variance  between  the  writ  and  declaration  cannot  in  any 
1.  Should   case  be  pleaded  in  abatement  (2)  or  otherwise ;  and  as  there  are  several 
oorrespond  instances  in  which  the  Court  will  not  set  aside  the  proceeding  on  account 
with  pro-   Qf  a  variance  between  the  writ  and  declaration  (i)  many  of  the  older  de- 
cisions  are  no  longer  applicable  in  practice  (3).     Formerly  in  the  King's 
Bench  when  the  proceedings  were  by  special  original,  we  have  seen  that 
the  venue  must  be  laid  in  the  declaration  in  the  county  into*  which  the 
original  was  issued,  or  in  bailable  cases  the  bail  was  discharged  (A)  ;  bat 
in  the  Common  Pleas  and  in  the  King's  Bench,  if  the  proceedings  are  by 
bill,  the  bail  were  not  discharged  by  such  variance  (t)  ;  and  where  an  out- 
lawry had  been  reversed,  the  plaintiff  might  in  C.  P.  declare  in  any  coun- 
ty (m).     And  at  length  Eeg.  Gen.  Hil.  T.  2  W.  4,  reg.  40,  ordered  that 
a  declaration  laying  the  venue  in  a  different  county  from  that  mentioned  in 
In  what     the  process,  should  not  be  deemed  a  waiver  of  the  bail  (n).     Since  the  2 
pwScnt**  ^  ^'  ^'  ^^»  abolishes  proceedings  by  original,  that  rule  has  become  of  no 
practical  utility.    We  will  consider  how  far,  according  to  the  present 
practice  of  the  Courts,  the  declaration  must  correspond  with  the  process 
or  the  affidavit  to  hold  to  bail,  with  respect  to,  1st,  the  names  of  the  par- 
ties to  the  action  ;  2dly,  the  number  of  such  parties ;  8dly,  the  character 
ov  right  in  which  they  sue  or  are  sued  ;  4thly,  the  cause  and/orw  of  action : 
and  under  each  of  these  heads  the  consequences  of  a  deviation  from  the 
process  will  be  noticed. 

[  *246  ]      1st,  The  general  rule  is,  that  the  declaration  should  pursue  the  writ  *in 
In  names  regard  to  the  christian  and  surnames  of  the  parties  (4).     If  a  person  enter 
of  the  pap-  into  a  bond  or  deed  by  a  wrong  name,  he  should  be  sued  by  such  name  (5) 
ties  (0).      j^jj^  j^  ^j^  jjQ^  y^  correct  to  declare  against  him  in  his  real  name,  although 
there  be  an  averment  that  he  executed  the  instrument  by  the  untrue  de- 
scription (p).    The  mi&-spelling  a  name  is  not,  however,  material,  if  the 
two  named  be  of  the  same  sound  (g).    The  reversion  or  transposing  the 
order  of  christian  names,  as  "  Richard  John,"  instead  of  "  John  Kichard," 
was  considered  a  misnomer,  and  might  have  been  pleaded  in  abatement 
before  the  3  &  4  W.  4,  c.  42,  sect  11,  which  abolished  pleas  of  misnomer 

(i)  6  T.  R.  864.  permitted,  id.  164  to  169,  469;  by  mitiab  or 

{k)  8  Lev.  285;  Reg.  E.  2,  0.  2.  wrong  name,  after  diligent  inqnirr,  id.  365, 

(J)  Tidd,  9th  ed,  294.  166. 

(m)  8  Lev.  245;  Imp.  C.P.  612.  (p)  8  Taunt.  504;  2  C.  &  P..474;  5  B.  & 

(n)  Jeryis'  Rules  53,  note  (p).  A.  682.  That  the  name  bj  vhich  aparty  tifiu 

(0)  As  to  the  description  of  l^e  namn  of  the  a  deed  may  be  adopted,  see  1 M.  &  M.  6;  2  Our. 
parties  in  the  writ,  see  8  Chitty's  Gen.  Prac.  &  Pb  474,  S.  C. 

8d  edit.  168  to  174;  numhtr  cf  defendanU,  {q)  10  East,  88;  16  Id,  110;  2  Taunt  401. 
188  to  285, 466;  description  of  by  initial,  when 

(1)  See  Gratz  v.  Phillips,  1  Binn.  588;  Jennings  v.  Cox,  ibid;  Dilman  v.  Shults,  5  Serg.  & 
Bawle,  85. 

(2)  See,  however,  P v.  Began.  2  M'Cord,  386;  1  M»Cord,  708;  Duval  v.  Onug,  2 

Wheat  45;  1  Harr.  &  GUI,  181;  Cronly  v.  Brown,  12  Wend.  271;  Prince  v.  Lamb,  Br?ese,298; 
Rust  V,  Frothingham,  ib.  258;  BaU  v.  Bank  of  Utica,  6  Cowen,  70;  Bank  of  New  Brunswick  o, 
Arrowsmith,  4  Halst.  284;  Sargent  v.  Hayne,  2  Hill,  S.  C.  588. 

(8)  See  Overseers  of  Roxborough  v,  Bunn,  12  Serg.  &  Rawle,  295;  M'Farlan  v.  Townsend^ 
17  Wend.  440.    The  declaration  need  not  recite  the  writ    Burton  v.  Waples,  8  Harring.  75. 

(4)  See  post,  802,  note. 

(5)  See  Meredith  v.  ^insdale,  2  Caines,  862;  Wood  v,  Bulkl^,  18  Johns.  486. 
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is  abatement,  and  gave  a  defendant  a  remedy  by  summons,  to  compel  the   ^-  "n™ 
plaintiff  to  state  the  correct  name  in  his  declaration  (r).  •  ^bwi^ 

When  bailable  process  had  been  issued  against  the  defendant  by  a  siw.  &c. 
wrong  name,  if  he  had  put  in  bail  above  in  such  name,  he  was  estopped  i.  should 
from  pleading  in  abatement,  when  misnomer  was  so  pleadable,  and  the  dec-  correspotid 
laration  might  be  comformable  to  the  writ  (5).  And  it  was  held  that  the  ^^^^  P"*" 
giving  a  bail  bond  by  the  wrong  name,  not  alluding  to  the  right  name, 
voold  preclude  the  defendant  from  pleading  in  abatement  (t)  (1).  It 
lias  however  been  recently  decided  that  the  misnomer  of  a  defendant 
in  bailable  process  renders  it  so  invalid  that  the  defendant  might  sue  the 
sheriff  for  false  imprisonment,  and  the  bail  bond  is  absolutely  void,  and 
after  verdict  the  judgment  thereon  was  arrested  (u).  If  the  defendant 
appeared  or  put  in  bail  against  him  by  such  name,  stating  that  he  was  ar- 
rested or  served  with  process  by  the  other,  in  which  case  the  defendant 
conld  not  plead  the  misnomer  in  writ  in  abatement  (x)  ;  nor  would  the 
Court  set  aside  the  proceedings  in  such  case  if  the  plaintiff  declared 
against  the  defendant  by  the  right  name,  without  stating  that  he  was  ar^ 
rested  or  served  with  process  by  the  other  (y).  If  the  defendant  did  not 
appear^  it  was  held  that  the  plaintiff  could  not  rectify  the  mistake  in  the 
writ  by  appearing  for  him  in  his  rig-ht  name,  according  to  the  statute  (2r); 
or  by  appearing  for  him  in  the  name  by  which  he  was  ^ued,  and  declaring 
against'him  by  his  right  name  (a).  Though  the  plaintiff  appeared  for  and  de- 
clared against  the  defendant  in  the  wrong  name,  as  mentioned  in  the  writ,  that 
wodd  warrant  him  in  proceeding  to  judgment  and  execution,  if  he  omit- 
ted to  object  to  the  irregularity  in  Mue  time  (&).  So  if  a  defendant  were  [  *246  ] 
served  with  process  by  a  wrong  christian  name,  and  afterwards  the  plain- 
tiff entered  an  appearance  for  him  and  served  him  with  notice  of  declaration 
bjhisr^A^  name,  and  proceeded  to  judgment  and  execution,  the  Court 
vonldnotset  aside  the  proceeding  for  irregularity,  merely  on  the  ground 
that  the  defendant  had  never  appeared ;  because  he  ought  to  have  objec- 
ted in  due  time  (c).  As  the  3  &  4  W.  4,  c.  42,  abolishing  pleas  of  mis- 
nomer in  abatement,  merely  enables  a  defendant  to  compel  the  plaintiff  to 
amend  his  declaration  by  stating  the  real  name,  that  now  seems  to  be  the 
only  ill  consequence  in  the  mistake  of  the  name  in  serviceable  process, 


(r)  6  T.  R.  106. 

(t)  WOlea,  461 ;  2  New  Rep.  468;  Boo.  Ab. 
^1.11;  Tidd,  9th  ed.  448. 

(0  a TwmU  606;  Tidd,  9th  ed.  448;  6  B.  & 
A.6S2;  hat  see  WmeB,  461;  8  Moore,  226;  1 
BiBg.  424.  S.  C. 

(1)  FSnch  «.  Cooken  and  others,  8  Dowl. 
STS. 

(<)  3  T.  B.  614;  1  B.  &  P.  645;  2  WOb. 
8d3;  18  East,  878;  IMd,  9th ed.  449. 

(9)2  Wils.  898;  18  Bast,  278;  Tidd,  9th 
•1449. 


(z)  8  T.  R.  611;  11  East,  225,  226;  2  New 
Bep.  182,  ace.;  1  B.  &  P.  406,  contra, 

(a)  10  East,  828;  11  East,  226,  226;  and 
see  8  M.  &  SeL  450. 

(6)  2  Stra.  1218;  6  T.  R.  284,  to  286,  6 
Taunt.  116;  1  Marsh.  474,  S.  C;  8  East,  197. 
Sed  vide,  4  Moore,  106. 

(c)  8  East,  167.  Bat  it  is  observed  in  the 
notes,  that  it  did  not  appear  in  what  name  the 
plaintiff  tnttred  tfu  appearance.  It  turned  on 
the  waiver  of  the  irregularity,  10  East,  828; 
11 /<£.  226,  226. 


(1)  If  a  person  enter  into  a  bond  by  a  wrong  christian  name,  and  be  sued  on  such  bond,  he 
Aoold  be  soed  by  the  name  in  the  bond,  and  a  declaration  against  him  by  his  right  name,  stat- 

'-- .  -  ..    .      .   ._^  3       .•  xi-_  defendant  may  avail  himself 

»,  8  Taunt.  604.    An  action 

^ ^ o .r  -^ ipromised  by  her  attorney, 

-w'  her  marriage  to  another  person,  by  taking  the  defendant's  promissory  note,  payable  to  her 
^  ber  oHudeD  name;  the  attorney  and  the  defendant  bung  both  ignorant  of  the  marriage.  In 
*s  aetioa  by  the  husband  alone,  in  his  own  name,  opon  the  note,  it  was  held  that  it  was  good, 
•adftat  he  was  entitled  to  reoovar.    Templeton  v.  Crane,  6  Greenl.  417. 
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in.  SBB    thongh  in  bailable  process,  an  arrest  by  the  wrong  name  is  a  false  impris* 
**^JJ^    onment,  and  the  bail  bond  is  void  and  cannot  be  sued  upon  with  effect, 
gam,  fto.  though  a  judgment  obtained  in  the  original  writ  may  still  be  invalid  (d). 
1.  Should      Where  process  had  been  issued  against  a  defendant  by  a  wrong  name, 
oorrw-      the  misnomer  might,  before  the  late  act,  be  cured  by  amending  the  writ,  if 
g"^5*k  there  were  any  thing  to  amend  by,  and  then  declaring  against  the  defend- 
*"""""*      ant  by  his  right  name ;  as  where  the  defendant  was  properly  named  ia  the 
affidavit  to  hold  to  bail,  but  was  mistaken  in  the  process  (e).     So  if  the 
defendant  pleaded  the  misnomer  in  abatement,  the  plaintiff  might  amend 
the  writ  and  declaration  even  though  defendant  was  a  prisoner  (/),  un- 
less there  had  been  in  the  interim  a  tender  of  the  debt,  or  the  plaintiff 
might  enter  a  cassetur  bella  or  breve^  in  which  case  he  was  not  liable  to 
pay  the  defendant's  costs  (g*).     But  now  it  is  the  practice  to  refuse  an 
amendment  of  mesne  process  unless  in  a  case  where  otherwise  the    stat- 
ute of  limitations  would  be  a  bar  (A).    Formerly,  if  there  was  reason  to 
doubt  the  defendant's  name,  it  was  advisable  either  to  wait  till  the  defen- 
dant has  appeared,  and  to  declare  in  chief,  or  to  declare  de  bene  esse  with 
an  alias ;  and  it  has  been  held,  that  a  declaration  against  a  defendant  by 
the  name  of  ^^  Jonathan,"  otherwise  ^*  John  Scans,"  (1)  was  sufficient  upon 
demurrer  (i)  ;  though  not  so  upon  a  plea  in  abatement,  for  in  law  a  party 
cannot  have  two  christian  names  (&).    It  was  considered  that  the  defen^ 
dant  could  never  plead  in  abatement,  if  the  declaration  were  against 
[  •247  ]  him  by  his  right  name  only,  although  the  process  were  *  wrong  (/)•     But 
in  such  case,  if  the  defendant  had  not  waived  the  misnomer  or  irregularity, 
he  might  apply  to  the  Court  to  set  aside  the  pleadings ;  for,  independently 
of  the  misnomer,  there  was  not,  imder  such  circumstances,  any  writ  to 
support  the  declaration.       ^ 

Where  there  has  been  a  misnomer  in  the  writ,  care  must  be  taken  on 
the  part  of  the  defendant  not  to  waive  the  objection  (m).  In  cases  of 
non  bailable  process  the  court  would  not,  nor  wiU  they  now,  interfere  on  mo- 
tion to  set  aside  the  proceedings,  so  that  the  defendant  could  not  avail 
himself  of  the  misnomer  otherwise  than  by  plea  in  abatement  (n).  And 
now  since  that  plea  has  been  abolished  as  regards  misnomer  by  3  &  4  W. 
4,  c.  42,  sect.  11,  the  defendant's  only  course  is  to  take  out  a  summons  re« 
tumable  before  a  judge,  to  compel  the  plaintiff  to  amend  the  misnomer  in 
the  declaration,  and  insert  the  real  name  and  pay  the  costs  of  the  application. 
In  no  case  could  a  misnomer,  (even  of  one  of  several  defendants,)  in  an 
action  on  a  promissory  note,  or  other  written  instrument,  be  pleaded 
in  bar  (o).    If  the  defendant  be  misnamed  in  a  bailable  writ,  he  may 


((f)  Finoh  V,  Cooken  ftnd  othen,  8  Dowl. 
678. 

(e)2B.  &P.  109;  8  WHS.  49. 

(/)  7  T.  R.  698;  8M.  &  Sd.  450. 

(g)  See  Tidd,  9th  ed.  688. 

(h)  Horton  v.  Bbroagh  of  Stamibrd,  2  Dowl. 
96;  Lakin  v,  Watson,  2.  Dowl.  698;  2  Com. 
k  M.  685;  8  Chittj's  Gen.  Prao.  178,  284, 
285. 

(t)  8  Eaft.  111.  Lord  EUenborcmgh  said 
that  **if  the  defendant  had  been  sued  by  the 


name  of  'Jonathan  Soantf*  otherwise  *JqfaB 
Soans,*  it  might,  perhaps,  have  admitted  of  a 
different  oonsideration.*' 

{k)  .dnte,  245;  WUles,554;  Tidd,  9th  ed. 
447. 

(/)  2  Chit  Rep.  8;  8  M.  &  Sel.  450;  Tidd. 
9th  ed.  449. 

(m)  See  the  mode  of  appeairanoe  and  of  giv* 
ing  the  bail-bond,  Tidd,  9Ui  ed.  448,  449. 

(n)  7  D.  &  R.  858;  11  Moore,  89. 

(0)  16  East,  110. 


(1)  If  the  snmame  of  the  obligor  in  the  body  of  a  bond,  Taries  by  a  slight  mis-spelling, 
p^n(^g  soaroely  any  change  in  &e  pronounoiation  from  that  in  the  subscription,  he  may  b« 
sned  by  the  name  snbioribed  alone,  without  an  alios  diotos.  Meredith  v.  Hinsdale,  2  Cainea, 
86^. 
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still  move  the  coart  to  set  aside  the  proceedings  for  irregalaritj  (p)  (1),  nz« 
and  although  he  omit  to  do  so,  he  may  support  an  action  of  trespass  for   ^b"^ 
false  imprisonment  against  the  sheriff  and  his  ofiBicers  {q)  (2) ;  unless  the  sixes,  &e. 
Coart,  on  setting  aside  the  proceedings,  restrain  the  defendant  from  bring-  i.  Should 
ing  such  action  (r).     And  it  has  been  recently  decided  that  the  bail  bond  correspond 
b  so  void  that'even  if  judgment  be  recovered  against  the  bail  in  an  action  ^  ^'^* 
OQ  such  bond,  the  judgment  may  be  arrested  (^). 

Where  the  name  of  the  plaintiff  has  been  mistaken  in  the  process,  it  is 
advisable  in  the  commencement  of  the  declaration,  as  in  the  caee  of  a 
defendant,  to  state,  that  ^^  A.  B.  (the  real  name)  the  plaintiff  in  this  ao^ 
tion,  at  whose  suit,  by  the  name  of  E.  B.,  C.  D.,  the  defendant  in  this 
action,  was  served  with  process,"  (**  or  arrested")  in  this  suit,  by  Y.  Z. 
his  attorney,  (or  in  person,)  complains  of  the  said  defendant  being, 
ic"(0  C^)'  ^^^  if  the  plaintiff's  misnomer  should  be  continued  in  dec- 
laration, the  defendant  might  take  out  a  summons  to  compel  the  plaintiff  to 
amend  and  state  the  correct  name,  and  pay  the  costs  of  the  application, 
although  he  coald  not  plead  in  abatement  since  8  <&  4  W.  4,  c.  42,  sect. 
11.  At  no  time,  even  in  the  case  of  a  corporation,  was  misnomer  of  the 
plaintiff  pleadable  in  bar  (u)  (4).  But  a  mistake  in  the  name  of  a  third 
person  in  matter  of  description,  will  sometimes  be  *fatal  to  the  proceed-  [  *248  ] 
ings  as  a  variance  (x)<  A  misnomer  of  the  plaintiff  could  only  be  plead- 
ed in  abatement,  and  was  no  ground  for  setting  aside  the  proceedings  (^); 
or  for  a  motion  in  arrest  of  judgment  (2r)  ;  or  of  nonsuit  at  the  trial,  at 
least  if  it  appeared  that  the  defendant  was  aware  that  the  action  was 
brooght  by  the  person  who  actually  sues  (a).    It  seems  now  to  be  settled^ 


{p)  1  B.  k  P.  647;  2  Taunt  899;Tidd, 
Ml «1  447, 448;  Lwlbiook  «.  Phillips,  1  Har. 
&  WoL  109;  8  Chitty's  Qea.  Prao.  167,  853, 

(9)  8  Eut,  828;  6  T.  R.  284;  2  Campb. 
270;2Taimt  899;  1  Manh.  75;  6  Taant 
123}  1  B.  &  Aid.  647;  7  B.  &  C.  486.  Bat 
MS  Campb.  108;  8  Moore,  297;  1  Bing.  814, 
8.C. 

(r)  1  Chit.  B.  282. 

(«i  fSaeh  V.  Cocken  and  others,  8  DowK 
678. 


(0  1  B.  &  P.  647.  As  to  the  mistakes  in 
names  once  correctly  stated^  see  8  M.  &  Sel« 
178;  Com.  Dig.  Pleader,  C.  18. 

(u)  1  B.  &  P.  40;  8  Anstr.  985$  6  M.  & 
Sel.  45. 

(r)  WUles,  6;  1  Stark.  100;  1  M.  &  M.  6; 
but  see  1  Stark.  47. 

(y)  4  Moore,  869;  2  B.  &  B.  84,  8.  C. 

(2)  2  Bla.  Bep.  1120. 

(a)  8  Campb.  29;  6  Moore,  141 ;  8  B.  &  B« 
54,  S.  C;  7  Moore,  622;  1  Bing.  148,  S.  C. 


(1)  Vide  Mensies  v.  Bodrignes,  1  Prioe^s  Ezoh.  92. 

(2)  tfesdv.  Haws,  7  Cow.  822;  Griswold  v.  Sedgwick,  6  Cow.  456.  Bat  the  court  wiU  not 
Morae  the  defendant  on  motion,  unless  he  wiU  undertake  to  bring  no  action.  Wilkes  v* 
I<onh,  2  TWunt.  899.  Where  there  is  only  an  inaooaracy  in  the  spelling,  so  that  the  name  is 
^UmtonanMy  the  court  will  not  discharge  the  defendant.  Ahitbol  v.  Beneditto*  2  Taunt. 
101. 

(S)  "The  1  Chitty  on  PI.  251, 2,  (4th  edit)  is  an  authority  for  this  mode  of  declaring  ;  but 
tb  one  to  which  he  refers  is  Murray  v,  Hubbart,  1  Bos.  &  Pal.  645.  This  case  does  not  bear 
Urn  <mt  It  is  whan  a  defendant  sued  bv  a  unrong  name,  appeared,  and  was  declared  against 
bgr  lu8  n^  one.  The  case  here  is  directly  the  reyerse.  The  capiat  is  at '  the  suit  of  Oeorge  B» 
WiUari,  according  to  which  the  defendant  appears;  Charles  WUlard  then  comes  in  and  de- 
iincsin  Us  own  name.  The  declaration  must  corripspond  with  the  process  in  the  names  of  the 
fvtia.  TSdd,402.  The  case  of  a  defendant,  tued  hy^  wrong  name  and  appearing  in  his 
rifU  one,  is  an  exception  to  this  rule.'*    Per  Curiam,  Willard  v.  Missani,  1  Cow.  87. 

(4)  Tide  Medway  Cotton  Manafectory  v.  Adams,  10  Mass.  860,  862,  868. 

^^Wrea  deed  la  made  to  a  corporation,  by  a  name  yarying  firom  the  true  name,  the  plaintifBi 
My  Boe  in  thdr  true  name,  uid  ayer  in  the  declaration  that  the  defendant  made  the  deed  to 
M,by  the  name  mentioned  in  the  deed.  New  Tork  African  Society  v.  Varick,  18  Johns  88; 
^"^•^ts,  &0.  9.  String,  5  Halst.  828;  President,  Managers,  &o;  V.  Myers,  6  Serg.  & 
»«W,12, 


248 


OF  THE  DBOLABATION. 


iiL  THB  that  whea  the  parties  have  been  once  named  in  the  declaration,  it  is  snffi- 
^^^^  cient  to  describe  them  afterwards  by  the  terms  ''plaintiff^'  and  "  defend^ 
BITES,  &o.  ant "  (6).  If  instead  of  the  jplvLrsH  plaintiffs ,  the  word  plaintiff  in  the  sin- 
1.  Should  gular  be  adopted  in  a  material  part  of  the  body  of  a  declaration,  it  has 
correspond  been  supposed  that  the  declaration  will  be  subject  to  a  special  demurrer, 
im  pro-  jj^^  -f  mgpQ^y  ij^  ^jjQ  cammencement  it  would  be  otherwise  (c). 

Number  of     2dly.  With  rcspect  to  the  declaration  corresponding  with  the  process 

^pwf-  in  tiie  number  of  the  parties,  it  has  been  held  that  if  a  writ  be  sued  out  in 
the  name  of  one  plaintiff j  the  declaration  in  chief  must  not  vary,  and  if  it 

^^^°^be  delivered  in  the  name  of  two  plaintiffs,  the  proceeding  will  be  set  aside 
for  irregularity  (t^).  And  eren  in  an  action  in  autre  droit,  as  by  an  exe- 
cutor, the  court  will  not  permit  an  amendment  by  adding  the  name  of  a 
co-executor,  unless  the  statute  of  limitations  will  otherwise  be  a  bar  (e). 
But  in  the  King's  Bench,  where  the  defendant  has  appeared  to  possess  at 
the  suit  of  two,  one  of  them  might  haye  declared  alone  by  the  bye,  when 
that  collateral  mode  of  declaring  was  admissible,  for  he  was  considered  a 
stranger  (/) ;  and  though  the  plain ti£f  in  the  original  action  must  have 
declared  in  chief  before  he  could  declare  by  the  bye  (§■),  yet  formerly  any 
other  person  might  declare  by  the  bye  eren  before  the  delivery  of  a  dec- 
laration in  chief  (A).  The  practice,  however,  seems  to  have  been  virtu- 
ally abolished  (t).  Upon  a  writ  in  an  action  at  the  suit  of  a  husband  and 
wife,  a  declaration  might  have  been  delivered  by  the  bye  at  the  suit  of  the 
husband  only :  but  if  the  writ  were  by  the  husband  only,  and  he  declared 
thereon,  a  declaration  by  the  bye  at  the  suit  of  himself  and  wife  was  irreg* 
ular  (A). 

Common  process  in  the  Common  Pleas  might  have  been  against  four 
defendants,  and  the  plaintiff  might  have  declared  thereon  separately 
against  each  (/).    In  the  King's  Bench,  the  Beg.  Easter  Term,  8  G.  4. 

[  *249  ]  ^ordered,  ^'  in  all  actions  by  bill,  the  mesne  process  shall  contain  the  name 
of  the  defendant,  or  if  more  than  one,  of  all  the  defendants  in  that  action, 
and  shall  not  contain  the  name  or  names  of  the  defendants  in  any  other 
actions"  (m)  (1) . 

In  all  the  Courts,  on  bailable  process  against  several,  in  an  action  on  a 
contract,  the  declaration  must  always  have  been  and  still  be  against  all 
jointly  (2),'  or  the  declaration  would  be  set  aside  for  irregularity  (n). 
In  the  common  Pleas,  however,  the  affidavit  of  debt  and  clause  of  ac 


(6)  6  Taunt  121;  2  Marsh.  801,  S.  C.;6 
Taunt.  406. 

(c)  Tyndal  and  another  v.  Ullesthrope,  8 
BowL  2;  but  see  4  Moore  &  Soott,  417. 

{d)  1  B.  &  P.  888. 

(c)  Lakin  and  another  v.  Watson,  2  Crom. 
k,  M.  685. 

(/)  Burr.  2180. 

ig)  6  T.  R.  168;  7  Id.  80. 

{h)  Phillipps*  case,  1  Cromp.  96,3d  ed.; 
Tidd,  9Ui  ed.  424, 426. 

(t)  8  Chitt7*8  Gen.  Prac.  496, 496,  and  au- 


thorities there  cited,  showin|;  that  the  prac- 
tice of  declaring  6y  Me  bye  IS  now  abolished, 
and  that  it  ought  not  to  be  revived. 

{k)  Barnes,  888;  Prac  Reg.  181,  182;' 1 
Sel.  Prac.  Ch.  6,  s.  1,  B.  8;  Tidd,  9th ed.  425. 

(0  1  Bos.  &  Pul.  19.  49;  Tidd,  9th  ed.  148; 
1  M.  &  Sel.  65;  2  New.  Rep.  82. 

(m)  R.E.  8Geo.  4,  6  B.  &  C.  639;  2  M.  & 
K867. 

(n)  Tidd,  9th  ed,  149,. 446;  Carson  v. 
Downing  and   another.  El.  B.  Trin.  Term, 


(1)  And,  in  the  Supreme  Court  of  the  State  of  New  York,  the  plaintiff  may  join  any  number 
of  defendants  in  a  process  not  bailable,  and  declare  against  them  sereraUy,  or  against  some, 
omitting  the  others.     Montgomery  v.  Hasbrouok,  8  Johns.  680. 

(2)  But  the  rule  applies  only  to  oases  of  eontractt  and  it  is  not  applioable  to  actions  in  lorL 
Wilson  V.  Edwards,  6  Dowl.  &  ByL  622.  The  oases  xeltered  to  in  lldd,  are  eaaes  of  oontraot 
See  Nelson  v.  Ayres,  7  Halst.  62,  and  the  ease  died. 
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etiam  in  a  bailable  process,  pointed  out  the  person  against  whom  the  ^^  ™b 
action  was  to  proceed  ;  therefore,  where  the  aflBdavit  of  debt  was  against  ^^^^ 
A.,  the  capias  against  A.  and  B.,  and  the  declaration  against  A.  only,  by  sites,  &o. 
▼horn  bail  was  put  in,  that  Court  held  it  to  be  regular  (o) ;  and  upon  a  i.  should 
bailable  capias  against  two  defendants,  with  a  clause  of  ac  etiam  and  correspond 
affidarit  of  debt  against  one,  the  plaintiff  in  Court  might  have  regularly  ^^^^  P*^ 
declared  against  l£e  latter  defendant  only  (/?). 

Recently  the  practice  has  been  altered  and  settled  for  all  the  Courts  as 
regards  the  number  of  defendants.  The  first  general  rule  of  Trin.  Term. 
3  W.  4,  ordered  that  every  writ  of  summons,  capias,  and  detainer,  shall 
contain  the  names  of  all  the  defendants  (if  more  than  one)  in  the  action, 
and  shall  not  contain  the  name  or  names  of  any  defendant  or  defendants 
in  nu>re  actions  than  one  (9).  However  nnmerous  the  defendants  in  a  joint 
action  may  be,  they  must  all  be  named  in  each  and  every  writ  issued 
against  them,  although  they  greatly  exceed  four  (1)  ;  and  when  very  nu- 
merous, if  there  be  not  room  in  the  printed  blanks  for  all  the  names  and 
description  of  residences,  then  the  whole  writ  must  be  written ;  and  if 
some  one  or  more  defendants  be  in  one  county,  and  the  others  in  another 
eoimty,  then  there  must  be  at  least  as  many  concurrent  writs  precisely 
alike,  as  there  are  counties,  (varying,  of  course,  if  writs  of  capias,  in  the 
direction  to  the  sheriff  of  each  county)  ;  and  there  must  be  as  many  copies 
of  such  writ  as  there  are  defendants  in  that  county,  unless  there  has  been 
an  attorney's  written  undertaking  to  appear  for  them. 

Upon  the  afGirmative  or  first  part  of  this  rule,  it  is  clear  that  a  decla- 
ration  naming  nu>re  defendants  than  were  named  in  one  writ  would  be 
irregular  (r).  But  on  the  latter  part  of  the  rule,  it  has  been  held,  that  in 
process  bailable  against  several  defendants,  the  plaintiff  may  regularly  do- 
dare  in  a  joint  action  against  ^some  of  them,  provided  he  has  done  no  act 
showing  any  intention  to  proceed  against  the  other  defendant  or  defend- 
ants, and  especially  so  when  the  plaintiff  has  *entirely  dropped  his  pro-  [  •250  ] 
ceeding  against  such  other  defendant  (5).  And  the  same  doctrine  pre- 
vails even  on  bailable  process,  when  against  several  persons  for  a  tort  Q). 
So  that  until  the  plaintiff  has  declared  on  his  joint  process,  no  irregularity 
appears  that  could  be  taken  advantage  of,  and  therefore  a  defendant  can- 
not object  until  after  declaration.  But  where  the  names  of  two  defendants 
had  been  inserted  in  a  writ  of  summons,  and  afterwards  they  were  both 
declared  against  separately^  the  court  set  aside  the  declaration  and  subse- 
quent proceedings  for  irregularity,  although  there  were  two  writs  and  the 
defendant  had  entered  separate  appearances,  which  it  was  insisted  waived 
the  irregularity  («).    And  where  a  husband  and  his  wife  had  been  ^r- 


18S5»  Legal  Obserrer,  1S84.  How  to  sot  when 
Me  of  tbe  defendants  cannot  be  arrested  or 
Krved  with  process,  see  SneU,  Prao.  toL  i.  0. 
<^>  1. 1,  E.;  Imp.  Prao.  K.  B.  6th  ed.  646,  7th 
el  599;  1  Stra.  478.  Bat  it  is  not  always  so 
usetions  ihr  cosis,  8  Bar.  &  Ores.  784. 

(0)  2  New  Bop.  98;  Tidd,  9th  ed.  447. 

(?)  IMoore^  147;  7  Taunt  468,  S.  C;  see 
lBiBg.48. 

(f )  See  mle,  Jerris's  Rnles. 

(r)  1  Arch.  Pr.  C.  P.  40. 

(t)  ISdd's  Sap.  1888,  p.  467;  Erans  v. 


Whitehead,  2  M.  &  R.  867;  Bowles  v.  Bilton, 
2  C.  &  P.  474;  Enowles  r.  Johnson,  2  Dowl. 
P.  C.  663,  and  R.  R  8  G.  4;  CaldweU  v, 
Blake,  8  Dowl.  666;  1  Gale.  167,  S.  C. 

(0  Wilson  V.  Edwards,  8  Bar.  &  Ores.  784; 
6  D.  &  R.  622,  S.  C;  Evans  v.  Whitehead.  2 
Man.  &  Ry.  467;  Pepper  v,  Whalley,  1  Ring. 
N.  G.  71;  2  Dowl.  821,  S.  G;  Knowles  v. 
Johnson,  2  Dowl.  P.  C.  663. 

(tt)  Pepper  v.  Whalley,  1  Bing.  N.  G.  71 ; 
8  Chit.  Gen.  Prao.  286. 


•  ■• 


(1)  Irwin  V.  Derine,  1  J.  J,  Marsh,  206, 
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rested  onjoifU  process^  and  the  latter  had  been  discharged  oat  of  custody 
ji,;g^Q^^  upon  entering  a  common  appearance,  and  afterwards  the  plaintiff  declared 
smB,  &o.  against  the  hasband  alone,  the  Court  held  the  proceedings  irregular  (x). 
1.  Should  ^^^  ^  ^  bailable  action,  if  the  declaration  should  be  against  fewer  de- 
oorraipoiici  fendants  than  those  named  in  the  writ,  the  proceeding  would,  although 
with  pro-   UQ^  within  the  terms  of  the  rule,  be  irregular,  and  the  Court  would  set 

aside  the  declaration  (^). 

Instances  have  occurred  in  which  the  name  of  a  defendant,  improperly 
joined  with  others,  has  been  struck  out  upon  amendment  (z).  But  since 
the  uniformity  of  process  act,  2  W.  4,  c.  39,  the  Courts  have  resolved  not 
to  per^iit  any  amendment  of  writs,  unless  the  statute  of  limitations  would 
be  a  bar  (a)  ;  or  where  the  parties  have  pleaded  and  joined  issue,  in  which 
latter  case  the  names  of  two  or  more  defendants  have  on  summons  been 
struck  out  of  the  declaration  and  issue  (1). 

The  char-      8dly.  With  respect  to  the  character  or  rig'ht  or  liability  in  which  the 
whioh"^     plaintiff  professed  in  his  writ  to  sue,  or  the  defendant  was  sued,  no  mate- 
plaintiff     rial  alteration  appears  of  late  to  have  been  introduced.    Upon  common 
f"*dk^^^'*'  process,  not  bailable,  and  which  did  not  specify  the  character  or  right  in 
Biied.  ' "  which  the  plaintiff  sues,  it  was  held  that  he  might  declare  specially,  as  qui 
tanij  or  as  executor,  or  as  administrator,  or  as  assignee,  or  in  any  other 
special  character ;  for  this  did  not  tend  to  enlarge  but  to  narrow  the  de» 
[  •251  ]  mand  which  the  defendant  was  called  upon  to  answer  (6),  and  it  has  *been 
decided,  that  though  the  plaintiff  may  style  himself  executor  (c),  (not 
stating  himself  to  sue  as  executor)  or  give  himself  any  other  superfluous  de- 
scription in  the  process,  and  declare  otherwise,  this  would  not  be  irregular, 
because  the  demand  was  still  the  same  (d)  (2).  And  so  where  the  defend- 
ant was  described  in  process  generally,  he  might  be  declared  against  as  ad* 
ministrator,  the  object  of  the  writ  being  merely  to  bring  him  into  Court  (e). 
But  where  the  process  to  answer  the  plaintiff  in  a  special  character  or 
right,  as  describing  him  as  suing  qui  tarn  (/),  or  as  executor  (§•),  or  oi 
assignee  of  a  bankrupt  (A),  the  declaration  could  only  be  in  the  same  char- 
acter, and  the  plaintiff  could  not  declare  generally ;  and  if  he  did,  the 
Court  would  set  aside  the  proceedings  (i).     Where  the  action  was  bailablej 
the  Court  would  in  the  latter  case  discharge  the  defendant  out  of  custody 
on  filing  common  bail ;  leaving  the  plaintiff,  however,  at  liberty  to  proceed 
upon  his  declaration  (Ar).     It  seems  that  if  bailable  process  be  general  in 
the  body  of  it,  a  variation  between  the  declaration  and  the  oc  etiam  part  of 
the  writ,  (when  in  use,  but  now  no  longer  so,)  or  the  affidavit  to  hold  to 


(ar)  Cattarne  r.  Player,  8  DowL  &  Ry.  247. 

(y )  Canon  v,  DowDiDg  and  another,  K.  B. 
Trin.  Term,  1886,  Le^  Obeerver,  134;  1 
Arch.  Pr.  C.  P.  40,  citmg  4  East,  589;  1  M. 
&  SeL  65. 

iz)  Jinie,  18.  note  (x). 

(a)  Lakin  v,  Watson,  2  C.  &  M.  585. 

(6)  2Stra.  1282;  2  Bla.  Rep.  722;  SWils. 
141,  S.  C;  Burr.  2417;  1  B.  i  P.  888,  n.  b; 
1  Bar.  &  Adol.  19. 


(c)  Lord  Tenterden  so  dedded  at  chambeni; 
but  the  cases  do  not  sustain  the  positioa  to 
the  fall  extent;  see  further  1  Dowl.  Rep.  97. 

(d)  8  Bla.  Rep.  722;  1 B.  &  P.  888,  n.  b. 

(e)  6  Moore,  66;  8  B.  &  B.  4, 8.  C. 
(/)  Barr.  2417;  2Str».  4232,  n.  1. 

ig)  8  T.  R  416;  1  B.  &  P.  883;  8  Wfls.  61, 

{h)  Tidd,  9th  ed.  450,  n.  e. 

(t)  Supra,  note  (6). 

{k)  8  T.  R.  416 ;  Tidd.  9th  ed.  450;  8  Will.  61. 


(1)  See  1  Met,  &  Perk.  Dig.  Tit  Amendments. 

(2)  ride  Woodford  v,  Webster,  8  Day,  472;  M'WiUiams  v.  Willis,  1  Wash.  199;  Clap  v.  D»t 
2  Grwsnl.  806 ;  Waldsmith  i^.  Waldsmith,  2  Ham.  166.  ^  ^* 
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bail,  was  only  a  groand  for  discharging  the  defendant  on  common  bail,  and    ™' 
iM)t  for  setting  aside  the  proceedings  for  irregularity  (/) .     Where  the  plain-   ™  ^^i. 
tiffs  issued  a  writ  generally  in  their  own  names,  and  declared  in  their  own  bixbb,  &a 
right,  and  described  themselves  in  the  aflSdavit  to  hold  to  bail  as  surviving  i.  should 
partners,  the  Court  discharged  the  defendant  on  filing  common  bail,  and  oorretpond 
ordered  the  bail-bond  to  be  cancelled,  and  would  not  allow  the  plaintiflF  to  J^^**" 
amend  (I'i). 

The  uniformity  of  process  act,  2  W.  4,  c.  39,  as  well  in  its  enactments  Thernlei 
as  in  the  prescribed  forms  in  the  schedule,  is  silent  upon  the  necessity  of  J^^^f^ 
ioserting  any  description  of  the  character  or  riffht  in  which  the  plaintiff  this  point 
saes  or  the  defendant  is  sued  ;  and  it  is  probable  that  it  was  intended  by  nn<»  tho 
that  statute  merely  to  require  that  the  form  of  action  should  be  gtated,  ™pjj^jj^ 
and  the  amount  of  the  debt  indorsed,  which  it  was  perhaps  considered  act,  2  w. 
would  sufficiently  inform  the  defendant  in  all  actions,  and  his  bail  in  bail-  4,o.89(fi). 
able  actions,  what  was  the  nature  of  the  claim  and  supposed  liability. 
Since  that  act,  it  was  considered  by  the  Courts  of  K.  B.  and  C.  P.,  with 
reference  to  prior  decisions,  that  upon  s,  general  writ,  whetlier  serviceable 
(o)  or  bailable  (p),  and  not  stating  *the  character  in  which  the  plaintiff  [  *262  ] 
Ried,  or  the  defendant  was  sued,  the  plaintiff  was  afterwards  at  liberty 
to  declare  specially  in  any  particular  character  or  right,  as  qui  tarn  or  as 
executor  or  administrator,  or  as  an  assignee  of  a  bankrupt  (^) ;  or  as  as- 
Rgnee  of  a  bail-bond  (r)  ;  and  also  it  was  held  in  the  Common  Pleas, 
that  on  such  general  process  the  plaintiff  may  declare  against  a  defendant 
OS  an  executor  or  administrator  (5).    And  where  the  affidavit  stated  the 
debt  to  be  due  to  the  intended  plaintiff  as  executor,  but  the  process  was 
general,  the  Court  of  Exchequer  refused  to  order  the  bail-bond  to  be  can- 
celled (/).    It  was  also  held,  that  although  the  process  had  described  the 
l^aintiff  or  defendant  geneiully  as  being  executor,  administrator,  or  as- 
Dgnee,  without  introducing  any  words  that  he  sued  o^  such^  the  plaintiff 
n^t  declare  generally  in  his  own  rights  or  i^inst  the  defendant  on  his 
own  liability,  treating  the  description  as  a  mere  superfluous  addition,  just 
as  if  the  word  carpenter  had  been  idly  introduced  (u) .    But  that  by  in- 
troducing into  the  writ  any  express  statement  that  the  plaintiff  intended 
to  sue  in  a  particular  character,  as  by  using  the  word  ^^  as  executor,"  or 
^as  assignee,"  &c.,  then  the  plaintiff  having  so  expressly  limited  his  pro- 
ceeding, could  not  declare  generally,  and  that  if  he  did  so,  then,  at  least 
ma  bailable  action,  the  defendant  would  be  discharged  out  of  custody,  and 
the  proceedings  be  set  aside  for  irregularity  (x). 

Bat  it  has  been  supposed  that  there  is  a  difference  in  these  respects  in 


(0  6  T.  R.  S68;  8  VTils,  141, 161;  9  T.  B. 
416. 

(«)  6  Moore,  209;  see  1  B.  &  Aid.  29;  6 
t.JL868. 

(b)  See  foUy  m  to  the  neoearity  Ibroorreot- 
If  dteeribing  forms  of  action  in  all  process,  and 
— eegoenoes  orderiation,  8  Chita's  Gen.  Prac. 
194  to  199, 237, 467, 

(0)  See  eases  Tidd's  Snpp.  1888,  p.  67. 

if)  Bat  it  win  be  obserred,  that  in  those 
Mee  the  af&d*Tit  to  hold  to  bail  oorreotly  sta- 
tri  the  charaeUr  in  which  the  plaintiff  sued, 
the  laiDe  as  m  the  deolaration.    See  next  note. 

(f)  Ashworth  v.  ByaU,  1  Bar.  &  AdoL  20; 
Udey  V.  Osl^,  2  Gxomp.  &  Jer.  800;  2  Tyr. 

ToL.  I  86 


Rep.  214,  S.  C. 

(r)  Knowles  9.  Johnson,  2  Dowl.  658;  and 
see  8  Chitty's  Gen.  Prac.  181  to  188,  200,  470. 

(t)  Watson  f.  PUling,  8  Brod.  A  B.  446;  6 
Moore,  66,  S.  C. 

(0  Dsley  V.  Dsley,  2  Tyr.  214;  2  G,  A  J. 
820,  S.  C. 

(tt)  1  Dowl.  Rep.  97;  Knowles  v.  Johnson, 
2  ])owl.  158;  and  see  Henshall  «.  Roberts,  6 
East,  450.  I 

(x)  Doaglas  v,  Irlam,  8  T.  R.  416;  Bogsrt 
V.  Jenkins,  1  Bos.  A  Pal.  888;  1  Dowl.  P.  C. 
98,  99;  bat  see  Ashworth  v,  RyaU,  1  B«r.  A 
AdoL  20. 
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tbe  practice  of  the  Common  Pleas  (^)  ;  and  it  is  to  be  collected  frc»n  one 
reported  decision,  that  if  a  bailable  writ  in  G.  P.  be  general^  and  the 
fto.  plaintiff  declared  thereon  as  executor,  the  bail  will  be  entitled  to  have  an 
1«  fihmld  exoneretur  entered  on  a  bail-piece,  but  that  the  defendant  himself  cannot 
■pmqpond  avail  himself  of  such  variance  (z).    But  in  that  case  the  affidavit  to  hold 
J2^**^    ,to  bail  was  general,  viz.  for  a  debt  due  to  the  plaintiflf  in  his  own  right, 
and  the  declaration  disclosed  that  it  was  for  a  debt  alleged  to  be  due  to 
the  plaintiff  in  his  representative  character  (a)  ;  and  we  have  seen  that 
[  *368  ]  in  another  case  that  Court  held  that  a  *defendant  may  be  declared  against 
as  administrator,  though  the|proces8  described  him  generallv  (6).     How- 
ever, it  will  be  prudent,  in  a  writ  in  the  Common  Pleas,  when  the  plain- 
tiff sues,  or  the  defendant  issued  in  a  particular  character,  to  describe  him 
accordingly  in  the  writ ;  and  this  indeed  will  be  the  safest  course  in  all 
the  Courts  (c). 

The  fivm  4thly.  Before  the  uniformity  of  process  act,  4  W.  4,  c.  89,  upon  com- 
^1^]^^  mon  process  the  plaintiff  might  declare  in  any  cause  of  action  whatever  {d), 
fxU.  Bat  in  bailable  actions,  the  declarations  must  have  corresponded  with  the 
cause  and  the/£>rm  of  kction  in  the  affidavit  and  the  ac  etiam  part  of  the 
latitat  or  other  process  (1) ;  for  otherwise  the  defendant  would  be  dis- 
charged on  filing  common  bail  (c)  ;  and  the  Courts  would  not  allow  the 
declaration  to  be  amended  in  that  respect  (/)  ;  but  that  was  the  only 
-consequence,  for  the  Court  would  not  in  such  case  set  aside  the  proceed- 
ings for  irregpilarity  (g*)  (2).  And  a  variance  in  the  amount  of  the  debt 
between  the  ac  etiam  part  of  the  latitat  and  the  declaration  was  not  even  a 
ground  for  discharging  the  defendant  on  common  bail  (A);  and,  at  least  in  the 
Common  Pleas,  where  the  sum  sworn  to  is  under  £40,avariance  between  the 
form  of  action  in  the  oc  etiam  and  the  declaration  was  not  considered  mate- 
rial (i^ .  When  the  suit  was  commenced  by  original^  the  plaintiff  was  required 
to  declare  in  chief  for  the  same  cause  of  action  as  was  expressed  in  the 
writ  (&)  ;  and  in  bailable  cases  if  there  were  a  variance  between  the  writ 
and  ^e  declaration,  the  defendant  would  be  discharged  on  a  common  ap- 


(y)  Arehbold'8  Pno.  E.  B.  hy  T.  Chitty, 
4th  edit.  117,  516;  Axdi.  Prao.  C.  P.  [19]; 
Id.  [40].  In  the  Utter  it  is  obierTed,  •'For- 
merly,  upon  general  prooeas,  a  plaintiff  might 
4fleliu«  in  autre  droit  as  exeoutor,  &o.  hot 
probably  that  would  now  be  deemed  irrega- 

(«)  Mtneftly  v,  SteTens,  9  Bing.  400;  1 
DowL  P.  C.  711,  8.  C.  But  note  in  that  case 
the  affidavit  vtat  general^  u  for  a  debt  due  to 
the  plaintiff  himself,  and  the  declaration  -waa 
'for  a  debt  due  to  pUdntiff  aa  executor,  a  yari- 
anee  which  of  itself  discharojed  the  bail.  Bee 
Dslej  V.  Driey,  2  Tvr.  215;  !2  Cromp.  &  Jer. 
881. 

(a)  Id.  ibid.  See  observations  of  Court  in 
Dsley  V.  Dslev,  2  Tvr.  215;  2  Cromp.  &  Jer. 
881. 

{b)  Watson  V.  POling.  8  Brod.  &  B.  446; 
6  Moore,  66,  S.  C. ;  >  Chit  GeD.  Prao. 
182,  ip). 

(c)    And  see  1  Ardi.  Pr.  C.  P.  [4^],  where 


it  is  obaenrcd  that  it  is  extremely  dombifia 
whether  the  praetioe  of  issuing  general  proo— 
npon  an  affidayit  in  autre  droit  would  now  be 
aUowed  in  any  of  the  Courts,  and  reftn  to  \ 
Bowl.  07.  And  see  8  Wils.61 ;  2  Bla.  B.  7% 
showing  that  only  in  non4Milable  actions  mm 
such  a  Ysrianoe  between  process  and  deohura- 
tions  be  unimportant. 

{d)  Cowp.  455;  B.  E.15G.  2,reg.  l;Tidd, 
9th  ed.  450. 

(e)  7T.  B.  80;  8/(2.27;  Cowp.  455;  Ibk 
Bla.  810;  5  Moore,  488;  2  Hen.  Bis.  278;  t 
B.  &  P.  858. 

(/)  5  Moore,  488. 

ig)  6  T.  R.  868 ;  2  Wfls.  898 ;  8  Taamt  189; 
2  Moore,  89,  a  C;  l^dd,  9th  ed.  450. 

{h)  5T.  R.  402;  Sedvide2  East,  806. 

(t)  1  Hen.  Bla.  810;  2  Saund.  52  a;  TIdd, 
9th  ed.  450,  294;  and  see  10  Bar.  &  Ctes. 
228 

(Jir)  5  T.  B.  402;  B.  Hilary,  8  Car.  1. 


(1)  Tide  Bogers  v.  Bogers,  4  Johns.  485. 

(2)  But  m  Bogers  v.  Bogers,  4  Johns.  485,  where  the  ao  etiam  was  in  assumpsit,  and  tin 
dSQlaration  in  aooount,  the  prooeedings  were  set  aside  for  inegvlarity. 
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pcarance  (/)  ;  but  the  proceedings  were  not  set  aside  merely  on  ao($onnt  *^^ 
of  a  variance  in  describing  the  cause  of  action  (m),  and  therefore  the  on-   ^^^^ 
I7  coQBequence  of  the  mistake  was  that  the  plaintiff  lost  the  security  of  bims  M 
the  tetf.  1^  aj^ji^. 

The  uniformity  of  process  act,  2  W.  4,  c.  89,  imperatively  required  oomiport* 
that  the /arm  of  action  shall  be  concisely  stated  in  each  of  the  writs  there-  ^*^  ^ 
by  prescribed,  whether  serviceable  or  bailable  ;  and  if  the  form  should  be* 
omittted  or  substantially  vary  from  one  of  those  enjoined  even  in  service- 
able process,  the  writ  would,  on  summons  or  motion,  'be  set  aside,  though  [  *S54  ] 
"promises,"  omitting  "  on "  or  "  upon^^  has  been  holden  a  mere  cteri^- 
nistake  (»).    The  proper  forms  are — 

In  Assumpsit,  '^  in  an  action  on  Promises." 
In  Debt,  "in  an  action  of  Debt." 
In  Covenant, "  in  an  action  of  Covenant." 
In  Detinue,  "  in  an  action  of  Detinue." 

In  a  joint  action  of  Debt  and  Detinue,  "  in  an  action  of  Debt  and 
Detinue." 
♦       In  Case  or  Trover,  "  in  a  plea  of  Trespass  on  the  Case.*^ 
In  Trespass,  "  in  an  action  of  Trespass." 

It  was  the  intention  of  the  legislature  that  every  writ,  whether  service^ 
able  or  bailable,  should  apprize  the  defendant  of  the  form  of  action  by 
vMchhe  would  afterwards  be  declared  against,  and  therefore  it  is  an  ut- 
&pensable  requisite  of  every  declaration  that  it  substantially  adhere  to 
tie  form  of  action  stated  in  the  process  as  well  in  serviceable  as  bailable 
process^  and  if  it  deviate,  the  defendant  may  apply  to  the  Court  or  a  judge 
^  to  set  aside  the  declaration  for  irregularity;  so  that  the  plaintiff  must 
\  ifaandon  his  first  process  and  issue  a  fresh  writ  stating  a  form  of  action, 
adapted  to  that  in  his  declaration.  But  the  objection  is  not  a  ground  ot 
demurrer  to  the  declaration,  but  merely  of  a  summary  application  to  set 
tade  the  declaration  for  irregularity  (o).  It  has  been  usual  in  the  conv- 
tiencement  of  the  declaration  to  state  the  form  of  action  precisely  aa 
ia  the  writ ;  but  the  forms  of  commencements  of  declarations  prescribed  by 
B^.  Gen.  Mich.  Term,  3  W.  4  (p),  conclude  with,  <&c.,  and  hence  it  is  proba* 
hie  that  it  was  not  intended  by  the  judges  to  state  the  form  of  action,  but 
that  the  declaration  should  immediately  proceed  to  state  the  substance  of 
the  cause  of  action  {q) ;  and  according  to  the  observations  in  recent  cases^ 
the  form  of  action  ought  not  to  be  stated  in  the  commencement  (r).  If 
^body  of  the  declaration  state  a  cause  of  action  that  is  not,  nor  would 
he,  properly  declared  for  in  the  form  of  action  stated  in  the  writ,  then  the 
dsTialion  would  constitute  an  irregularity  and  ground  for  setting  aside  the 
^laration,  but  not  a  ground  of  demurrer. 

It  has  always  been  considered  essential  that  the  declaration  should  ad-  Theftm 
here  to  or  proceed  for  tihie  same  cause  of  action  as  that  expressed  in  the  ^J^J^ 
^fidavU  to  hold  to  bailj  and  that  if  it  do  not,  the  defendant  *may  apply  in  deolua- 

«M  .  _  tions  mmt 

(0  6  T.  B.  86S;  2  WUs.  893;  Tidd,  9th  ed.      Reynolds  v.  Welsh*  1  Grom.  M.  &  Ros.  580;  oomspoml 

*l^  451 ;  but  see  2  Moore,  801 ;  8  Tannt  804,  Hargreayes  v.  Holder,  id.;  and  8  GUtty *0  Gen.  «ith  the 

i*'?-,^..  Prac.  468  to  470.   •  affidavUlo 

(«)Tidd,  460,  451,  9th  ed.  (p)  See  them,  anU,  242.  kild  to 

.  (»)  Cooper  V.  Wheale,  K.  B.  Mioh.  T.  1885.         (9)  See  8  Ghitty's  Gen.  Praa.  242.  taa 

-  M  Ota.  188, 184.  (r)  BaU  v,  Hamlet,  1  Grom.  M.  &  Bob.  67&;  p  •oa:/;  i 

.  ^  Aadenon  v.  Thomas,  9  Bing.    678;  Reynolds^.  Webh.ui.  680; Rargreates  v. Hof-  L    ^^  J 

«4Hii  V.  DieM,  2  Bowie,  94;  Manhal  v.  der,  id.  ^a)  \  imd  see  8  Ghit.  Oea.  Ptee;  468. 

'^■■i,  id.  504;  BoCton  v.  Jeffir^,  id.  687; 
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^'™  by  summons  or  motion  to  be  discharged  out  of  custody,  or  to  have  the 
^JjJJ^  bail  bond  cancelled,  and  the  bail  above  would  be  discharged  from  liability 

■n»f  &0.  (5)  ;  and  unless  the  plaintiff  obtain  a  verdict  for  the  cause  of  action  sta* 

1.  Should  ted  in  the  affidavit,  the  bail  would  oven  at  that  late  stage  of  the  cause,  be 

oorTCspond  relieved  from  responsibility  (/). 

with  pro-  Where  the  affidavit  to  hold  to  bail  was  for  goods  sold  and  money  lent, 
and  the  declaration  contained  no  count  for  goods  sold,  it  was  held  no 
ground  for  applying  to  have  an  exonerator  entered  on  the  bail-piece  (u) } 
but  that  decision  is  doubtful,  and  every  careful  pleader  should  take  care 
to  insert  counts  in  his  declaration  to  embrace  every  cause  of  action  sworn 
to  in  the  affidavit. 

2diT.  The       The  declaration  must  allege  all  the  circumstances  necessary  for  the  sup- 
motrsuSS  P^^  ^^  ^^^  action,  and  contain  a  full,  regular,  and  methodical  statement  of 
aU  the       ihe  injury  which  the  plaintiff  has  sustained  (1),  and  the  time ;  and  in  tres- 
ftotawfen-  pass  quare  clausumfregU^  the  name  or  abuttals  of  the  close  (a:)  ;  though 
^^^^J  in  other  actions  the  venue  is  no  longer  to  be  repeated  in  the  body,  but  it 
theaotioii.  is  to  be  Stated  only  once  in  the  margin  (^).    These,  and  all  other  circum- 
stances essential  in  law  to  the  action,  must  be  stated  with  such  precision; 
•  certainty  and  clearness,  that  the  defendant,  knowing  what  he  is  called  up- 
on to  answer  (2),  may  be  able  to  plead  a  direct  and  unequivocal  plea ; 
and  that  the  jury  may  be  enabled  to  give  a  complete  verdict  upon   the  is- 
sue ;   and  that  the  Court,  consistently  with  the  rules  of  law  may  give  a 
certain  and  distinct  judgment  u^n  the  premises  (jt).    The  general  rules 
as  to  what  facts  must  be  staled  have  been  considered  in  the  preceding 
chapter  (a),  as  well  as  the  inconveniences  which  may  arise  from  the  state- 
ment of  svperfluous  or  unnecessary  matter  (6).    The  requisites  of  the 
declaration  in  each  particular  case  so  much  depend  upon  circumstances, 
that  any  general  observations  in  this  place  upon  the  structure  of  a  declar* 
ation  would  be  but  of  little  utility.    We  wiU  presently  consider  the  re- 
quisites in  each  form  of  action,  and  the  precedents  in  the  second  volume 
must  also  be  consulted,  aiid  when  applicable,  should  be  followed  on  Lord 
Coke's  principle,  "  natn  nihil  simul  inventum  est  et  perfectum ;"  i.  e.  noth- 
ing at  the  same  instant  that  it  is  discovered  or  invented  is  perfect,  but 
becomes  so  only  by  frequent  use  and  perhaps  correction. 

My.  Of        We  have  already  considered  the  different  degrees  of  certainty  required 
tain^ie-    ^^  pleading,  and  we  have  seen  that  the  certainty  necessary  in  a  declaration 

ooired^ 

aeolara-  (#)  SoriTener  «.  Wathiog,  2  Her.  ft  Wol.  8;  the  north,  Lempriere  «.  Hnmphrej,  1  Hir.  & 

tkii(c).      8  Chitty'B  Gen.  Prao.  837.  WoL  170. 

{t)  Taunt.  Rep.  107.  (y)  Beg.  Gen.  Hil.  Term,  4  W.  4.  r.  a* 

(u)  Per  Littledale,  J.,  in  Gray  v,  Harvey,         \x)  Cowp.  682;  6  East,  422,  428;  5  T.  K. 

1  Dovl.  114;  1  Aroh.  Prao.  C.  P.  [40].     8td  628;  Vin.  Ab.  Deolarations. 
qutBTt,  (a)  jfn/e,  214,  282. 

(x)  Reg.  Gen.  Hill.  Term,  4  W.  4,  r.  V.   In         (6)  jf  nlc,  228, 229. 
trespass,  the  abattals  should  be  on,  not  toward*         (c)  jf  n/e,  288  to  287. 

(1)  Vide  Pelton  v.  Ward,  8  Gaines,  77;  Carpenter  v.  Alexander,  9  Johns.  291 ;  Roget  v.  Me- 
rit and  Clapp,  2  Gaines,  ItO.  The  declaration,  in  erery  case,  must  set  out  a  good  and  suffieien)| 
cause  of  action.  MackaUv.  Jones,  6  Gill  &  Johns.  66;  U.  States  Bank  v.  Smith,  11  Wheaton^ 
172,  and  erery  fSMt  material  to  constitute  a  ground  of  the  action  should  be  stated.  Ditmne  v^ 
fitimpson,  2  Mass.  441, 444 ;  Tracj  v.  Dakin,  7  Johns.  76.  A  declaration  is  good  if  it  cont 
all  that  it  is  necessary  for  the  plaintiff  to  prove  under  a  plea  of  the  general  Issue,  in  order  to 
title  himself  to  recover.    Beardsly  v.  Southmayd,  2  Green,  684. 

(2)  Vide  Coffin  «.  Coffin,  2  Mass.  868. 
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is  to  a  certain  intent  in  general  (d)^  which  should  pervade  the  whole  dec-   ^^  i^™ 
hiation,  and  is  particularly  required  in  setting  forth  the  parties,  time  and   ^^^^ 
other  circumstances  necessary  to  maintain  the  action  (6).    In  assumpsily  sins,  &o« 
the  description  of  the  contract,  &c.  by  tohereas^  or  recital,  is  not  demur-  g.  what 
rable  (f)j  though  it  would  be  otherwise  in  trespass  vi  ei  armis  (g*).  degree  of 

certainty 

Ist.  It  must  be  stated  with  certainty  who  are  the  parties  to  the  suit  (A)  ;  ^^aiSy 
tod  therefore  a  declaration  by  or  against ''  C.  D.  and  company,"  n6t  be-  <^  partUt. 
ing  a  corporation,  is  insufficient  (t)  (1)  ;  so  though  pi:operty  be  vested  in 
trustees  (A)  even  by  an  act  of  parliament,  yet,  if  they  be  not  incorporated 
they  must  be  described  by  their  proper  names  as  individuals,  and  their 
character  as  trustees  subjoined,  as  a  description  of  the  capacity  in  which 
tfaelegblature  authorized  them  to  act  (/) ;  on  the  other  hand,  a  corporation 
most  be  described  in  all  legal  proceedings  by  their  corporate  name  (m) 
(2).    The  statute  3  &  4  W.  4,  c.  42^  sect.  12,  authorizes  the  plaintiff  to 
declare  against  the  defendant  upon  a  bill  or  note,  or  other  written  instrvr 
mnly  by  the  same  initial  or  contraction  of  christian  name  used  therein  (3). 
Bat  where  there  are  several  plaintiffs  or  defendants,  whose  names  have 
been  once  described,  it  is  sufficient  and  proper,  when  the  names  are  nu- 
merous, afterwards  to  adopt  the  word  ^^  plaintiffs  ^^  or  '^  defendants'^  . 
without  again  enumerating  all  the  names  (n).    But  accuracy  must  be  ob^ 
served ;  for  if  in  an  action  at  the  suit  of  several  persons,  the  word  plaintiff 
in  the  singular,  be  used  in  stating  the  debt^  instead  of  plaintiffs,  the  defend- 
ant may  demur  specially  (o),  though  it  would  be  otherwise  if  the  mistake 

(tf)  Jinlt,  284;  Plowd.  S4;  Co.  Lit  808  a;  {h)  Com.  Dig.  Pleader,  C.  IS;  see  1  Campb. 

1 K.  R.  173.  461,  as  to  a  declaration  by  a  oorporation. 

(t)  Com.  Dig.  Pleader,  C.  18 to  C.  27;  Tidd,  (t)  8  T.  R.  508. 

Mb  cd.  461.  {k)  See  ante,  14, 16. 

(/)  Riog  V.  Rozbroagh,  2  Crom.  &  Jer.  (/)  1  Leaoh,  4th  edit.  618;  toI.  zxiL  MS. 

418;  2  Tjr.  468.  Paper  Books  of  Mr.  J.  Ashhorst,  216. 

{g)  2Salk.  686;  1  Stra.  621;  Com.  Dig.  (m)  1  Leaoh,  4th  edit.  853. 

'  r,  C;  Andr.  282.    When  the  proceed-  (n)  1  N.  R.  289;  6  Taoni.  121;  2  Marsh. 


_  vere  bj  original,  and  the  writ  recited  in     801,  S.  C;  6  Taunt.  406. 
4eclirakion,  it  was   otherwise,    1   Wils.  99;         (o)  Tyndall  and  another  v.  UUeethome,  8 
Btns,  462;  2  Wils.  203.  DowL  2.    Bnt  see  4  Moore  k  Scott,  417. 


(1)  Ace.  Bently  «.  Smith,  8  Caines,  170.    And  actions,  to  be  properly  brought,  most  be  com- 
tDoed  and  proeeonted  in  the  proper  ehrUHan  and  turnamu  of  the  narties,  and  not  in  the 

of  the  company  or  firm.  Seely  v.  Schenck;  Crandall  v,  Denny,  1  Penn.  76, 187;  Tomlin- 
lOD  V.  Barke,  6  Halst.  296;  M'Cready  v.  Waneman,  2  Penn.  870;  Bams  v.  Hall.  lb.  894; 
Beris  v.  lamme,  8  Mis.  207;  Davis  v.  Hubbard,  4  Bhiok.  60;  Hughes  v.  Walker,  4  Bhuskf.  60; 
MsnbaU  «.  Hull,  8  Terger,  101 ;  Noroross  v,  Clark,  16  Maine,  80.  It  is  a  good  piM  in  abata- 
neitthat  a  party  sues  or  is  sued  by  his  surname  only.  ChappeU  v.  Proctor,  1  Harper,  49; 
Scd^  9.  Boone,  Coxe,  188;  Lobat  v,  Ellis,  1  Taylor,  148.  But  in  the  esse  of  two  or  more  part- 
Mn  of  the  same  turname,  if  the  twname  be  not  added  to  every  chritlian  name,  it  is  not  error. 
Chose  «.  Chambers,  1  Penn.  884.  In  Virginia,  however,  it  has  been  decided,  that  a  declara- 
tMB  in  behalf  of  a  mercantile  company,  by  the  name  of  thejirm,  without  mentioning  the  names 
ef  the  partners,  is  good  after  a  verdict  Ibr  the  plaintifif  upon  the  general  issue.  Pate  v.  Bacon, 
6  Mvaf:  219;  Totty  v,  Donald,  4  Munfl  480;  Burnet  v.  Watson,  1  Wash.  872.  And  see  Per- 
ter  9.  Cresson,  10  Serg.  &  Bawle,  267.  As  to  whether  judgment  by  default  could  be  sustained 
fgataif  a  mercantile  company — the  suit  being  against  the^rm — if  the  namt*  of  the  partners 
be  omitted  in  the  writ  and  declaration,  see  Scott  v.  Dunlap,  2  Munf.  849.  In  Connecticut  a 
nit  may  be  commeneed  by  or  against  partners  in  tiie  name  of  the  company,  and  the  names  of 
4e  partners  may  be  inserted  by  amendment  within  the  first  thr^  days  of  the  court.  Stat. 
CsB.  1888,  p.  77. 

(2)  Tayk>r  v.  Green,  7  Halst  124.  An  incorporated  city  need  not  sue  hi  the  name  of  '« the 
Uabitants  of  the  dly,"  but  may  issue  by  its  name  of  incorporation.  Lowell  v.  Morse,  1  Met- 
(aU;478. 

(S)  Where  a  pronuse  is  made  to  a  person  or  corporation  by  a  wrong  name,  an  action  may  be 
mglbt  in  the  tras  name,  setting  fiurui  that  the  pifftieB  are  the  same.    Lowell «.  Moore,  1  Met-* 
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m.  TBS  merely  occdrred  in  the  commencement.  We  have  seen  when  the  declaration 

^^^  may  vary  from  the. process  in  the  name  of  the  defendant,  or  may  describe 

Bxm^  fto.  him  with  the  alias  dictus  (p).  In  declarations  upon  contracts,  it  should  be 

8.  Whftt    expressly  stated  by  and  with  whom  the  contract  was  made  (g) ;  and  where 

degree  of   there  are  two  or  more  persons  of  the  same  name,  they  should  be  distinguished 

g^J^J^^  from  each  other  by  the  insertion  of  some  appropriate  allegation,  'as  "  the 

r  ♦2'i7  1  ^^^  plaintiff,"  or  "  the  now  defendant,"  or  "  the  said  E.  P.  deceased,"  Ac. 

L   ^^  *  J  (r) .     In  general,  however,  the  neglect  thus  to  distinguish  the  parties  will 

be  aided  by  intendment,  particularly  upon  a  general  demurrer  or  after 

verdict  (^).    But  where  the  plaintiff's  name  has  by  mistake  been  inserted 

instead  of  the  defendant's  or  vice  versay  the  declaration  will  be  bad  upon 

special  demurrer  (<)  (1) ;  though  it  is  aided  by  verdict,  or  upon  general 

demurrer,  by  the  statute  of  jeofails  («)  ;  and  if  the  part  of  the  declaration 

in  which  the  mistake  of  the  parties  has  occurred  can  be  treated  as  sur* 

plusage,  then  no  advantage  can  be  taken  even  by  special  demurrer  (a;). 

But  it  has  been  decided  that  the  statute  of  jeofails  do  not  extend  to  the 

names  of  third  persons  (y)  ;  and  a  plea  of  judgment  recovered,  stating 

that  in  the  former  suit  the  plaintiff  impleaded  the  defendant  in  a  plea,  Ac. 

to  the  damage  of  the  ^^  defendant,"  is  bad  oq  general  demurrer  {z). 

.  When  the  debt  arose  on  record  or  specialty,  it  was  formerly  used  to  state 

as  well  in  the  writ  as  declaration  the  defendant's  description  in  the  record 

or  specialty  under  an  alias  dictus^  but  this  is  no  longer  the  practice  (a). 


Tiwu^  oer- 

taintjin 

Btetement 


2dly.  The  declaration  in  personal  actions  must  in  general  state  a  time 
when  every  material  or  traversable  fact  happened  (6),  and  whenever  here^ 
tofore  avenue  was  necessary,  time  must  also  have  been  mentioned  (c)  (2). 
The  statement  of  the  real  or  precise  time,  however,  is  not  necessary  (3) 
even  in  criminal  cases  (^,  unless  it  constitute  a  material  part  of  the  con- 
tract, Ac.  declared  upon  (4),  or  unless  the  date,  of  a  written  contract  or 
instrument  is  professed  to  be  described  (a)  ;  and  except  in  ejectment,  in 


(p)  AnU,  245,  247. 

{q)  L<L  Raym.  S99;  Com.  Big.  Action  on  the 
Case  for  AssiinipBit,  H.  8,  Pleader,  C.  18»  potL 

(r)  2  Wils.  886;  Cro.  £lii.  267;  Com.  Dig. 
Pleader,  C*  18. 

(»)  Id.  ibid.;  IN.  R.  172. 

(0  IB.  &  P.  59;  WiUes,  8. 

(u)  16  &  17  Car.  2,  c.  8;  4  Anne,  c.  16; 
Com.  Dig.  Action  on  the  Case  for  ABsamnsit, 
H.8;  WUles,  5. 

(x)  Ante,  281,  282;  4  Moore  k  Scott,  417. 

(y)  Willis,  8, 9. 


(«)  7  Taunt  271. 

(a)  1  Saand.  14  a,  n.  1. 

(6)  Ring  V.  Rozbrongh,  2  Crom.  &  Jerr. 
418;  2  Tyr.  468. 

(c)  Per  BaUer,  J.,  6  T.  R.  620.  624.  625; 
Com.  Dig.  Pleader,  C.  19;  Plowd.  24;  14 
East  291 ;  Steph.  2d  edit  848. 

{d)  Id.\  1  Saond.  24,  n.  1;  Co.  Lit  288 a; 
2  Sannd.  5,  n.  8,  259,  n.  2;  Hawk.  11.  Cr.  R 
2,  c.  25,  8.  81;  6  Taunt  765;  2  Moore,  91. 

(e)  4  T.  B.  590;  10  Mod.  818;  2Camph. 
807,  808. 


calf,  478;  Charitable  Association  v.  Baldwin,  IMetoalf,  859;  Commercial  Bank  o.  Frmch,  21 
Pick.  486;  Medway  Cotton  Manuf,  Co.  o.  Adams,  10  Mass.  860;  MIL  &  ChU.  Tump.  Co. «. 
Brush,  10  Ohio,  HI. 

(1)  If  a  plaintiff  have  the  same  christian  name  as  a  defendant,  and  the  declaration,  afker 
stating  the  names  of  each  party  correctly,  and  at  fiiU  length,  use  the  christian  name  only,  as, 
*<  the  said  James  being  in  custody,**  it  is  certain  to  a  common  intent,  and  good  on  special  de- 
murrer.   Hildreth  v.  Hawes,  July,  1801,  MS,  Kent,  C.  J.,  cited  8  Cainee,  170,  note,  2d  edit 

(2)  Vide  Denison  v.  Richardson,  14  East,  800,  851;  Phillip*s  £y.  164;  Gordon  v.  Myers,  3 
Halst  69;  Yanguilder  v.  Steele,  5  Halst  288;  Bond  v.  Central  Bank  of  Geoi^,  2  Kelly,  92. 
Where  an  imjgossible  date  &  aJleged  in  a  dedication,  it  win  be  rejected,  proTided  enough  be 
left  to  flnye  sufficient  certainty  to  the  pleading.    Pangbum  y.  BuU,  1  WendeU,  845. 

(8)  Vide  PhiUip*s  £▼.  164;  The  United  States  v,  Yigol,  2Dall.  846;  Cheetham  v.  Lewis,  8 
Johns.  48;  TifEany  v.  Driggs,  18  Johns.  258;  Hill  v.  Robeson,  2Smede8  &  Marsh.  541;  Andrews 
V.  Chadboume,  19  Barbour  (N.  T.)  147 ;  Simpson  v.  Tallbot,  25  Alabama,  469.  The  text  in  the 
fburth  London  edition,  has  the  word  *<  material,'*  instead  of  '*  neoessanr^"  Brown  v.  Smith,  8 
N.  Hamp.  299. 

(4)  See  Allen  «.  Smith,  7  Halst  159. 
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which  the  demise  mnst  be  stated  to  have  been  made  after  the  title  of  the    ^-  ™* 
lessor  of  the  plaintiff  (1)  and  his  right  of  entry  accrued  (/).    And  in  sta-    ^'J^^ 
tiog  that  a  deed,  bill,  or  a  promissory  note,  &c.  ^'bears  date  "  on  a  certain  sites,  &o. 
day,  or  in  describing  an  usurious  contract  where  time  is  the  very  gist  of  sdly.  What 
the  matter,  the  real  day  must  be  truly  stated  (g*)  (2).    In  general,  the  degree  of 
day  on  which  a  promise  is  laid  to  pay  a  bill  of  exchange  is  not  material,  JJ'**^^^^ 
iinl66s  it  be  expressly  alleged  to  haye  been  its  date  (A)  ;  and  it  is  no  ob-    '^ 
jectioQ  that  the  day  of  the  promise  appears  to  have  been  more  than  six 
years  before  the  commencement  of  the  action.    Thus  in  assumpsit  upon  a 
ooQtnkct,  the  day  *npon  which  it  is  made  being  alleged  only  for  form,  the  [  *258  ] 
plaintiff  is  at  liberty  to  prove  that  the  contract,  whether  it  be  express  or 
impliod,  was  made  at  any  other  time  (t).    And  where  it  is  not  essential 
that  the  day  laid  in  the  pleading  should  accord  with  the  truth,  it  is  not 
material  that  the  time  stated  be  so  distant,  that  in  fact  the  parties  could 
not  have  been  alive  (A;),  if  in  point  of  law  there  is  no  intrinsic  impossibil- 
ity that  the  time  laid  is  correct  (/).     So  in  an  action  against  the  acceptor 
of  a  bill  payable  after  sight,  an  allegation  that  it  was  accepted  on 
the  day  of  the  date  will  be  proved,  though  it  appear  that  it  was  accept- 
ed on  a  subsequent  day  (m).     And  an  allegation  in  case  by  a  reversioner 
that  his  tenant  was,  ^'  and  still  is,"  possessed  of  the  land,  is  supported  by 
{ffoof  that  at  the  time  of  the  injury  the  tenant  occupied  ;  and  a  subsequent 
change  of  tenancy  is  not  material  (n)  ;  so  that  the  words  ^^  and  still  is," 
being  immaterial,  may  be  rejected  as  surplusage.     A  deed  also  may  be 
stated  in  pleading  to  have  been  made  on  a  day  different  from  that  on  which 
it  bears  date,  provided  in  such  case  the  words  ^'  bearing'  dute,^  &q.  be 
omitted  (o),  and  it  be  merely  stated  that  ^^  on,  &c."  the  deed  was  made. 
So  in  an  action  on  a  bill  or  note,  though  it  be  payable  at  a  particular  time 
''after  date,"  it  is  not  necessary  to  describe  the  instrument  as  '^  bearing 
date"  on  a  given  day ;  it  suffices  to  state  that  "  heretofore,  to  wit,  on,  Ac." 
it  uras  made,  &c. ;  and  the  Court  said  they  would  intend  that  the  date  of 
the  instrument  was  the  day  on  which  it  was  alleged  to  have  been  made  (p). 
So  in  trespass  the  time  is  not  material  (g)  ;  and  where  several  trespasses 
&re  stated  to  have  been  committed  on  divers  days  and  times  between  a  par- 
ticnlar  day  and  the  commencement  of  the  action,  the  plaintiff  is  at  liberty 


(/)  2  East,  267;  anU,  187, 192. 
{$)  Cowp.  671;  2  Stra.  806;  10  Mod.  818; 
n.  R.  581;  Steph.  2d  ed.  846. 
(&)  Hawkey  «.  Bonriok,  1  Tomige  k  ietY, 

(i)  2  Stn.  806;  10  Mod.  818;  1  Tonnge  & 

fcr.rre. 

{k)  Atidns  V.  Warrington,  7th  June,  1827, 
K.  B.,  bdbre  the  three  judges,  MS.  DeclAra- 
^  in  smmpeit  on  the  oommon  oonnts;  let, 
ttUed  that  d^mdant  horetofore,  to  wit,  on  the 
^  <|ij  of  Norember,  A.  J>.  on9  ihowand  eight 
(tauttiag  kmndrtd)  and  26,  at  London,  was  in- 
^■btad,  £e.,  and alfcerwarda stated  **  on  the  day 
and  jttr  aforesaid  ;*'  special  demurrer,  assign- 
■S  **  CMse  that  the  time  mentioned  was  non- 
■ttical  and  aheaid«  and  no  year  was  men- 
Ihoed;  and  joinder.  Ghitty  fbr  plaintiff,  and 
WitMn  for  defendant    Baylqr,  J.»  held  this 


to  be  no  groand  of  demurrer,  first,  becaase  the 
year  A.  D.  1826  was  clearly  intended,  for  as 
the  year  1000  was  mentioned,  and  then  eight 
and  26,  the  word  eight  mnst  mean  hundred; 
and,  2dly  at  least  the  word  mast  mean  1000 
eight  and  26,  which  woold  be  1034,  and  the 
law  does  not  recognise  the  impossibility  of  de- 
fondent  liying  otct  since  that  time,  and  conse- 
quently there  was  nothing  impossible  in  dec- 
Uration.  Holroyd  and  littledale.  Justices, 
concurred.    Judgment  for  plaintiff. 

(0  Steph.  2d  edit.  844;  see  2  Saund.  291  o» 
note  1;  Id.  171  a,  note  1. 

(m)  1  Stark.  46. 

(n)  8  Taunt  187. 

(o)  4  East,  477. 

(p)  6M.  &Sel..76. 

(9)  Co.  Lit  288  a. 


(1)  VUe  Van  Anen  v.  Bogers,  1  Johns.  Gas.  288. 

(2)  Tidit  Harris  v.  Hudson,  4  Esp.  162.  An  instrument  haTing  no  date,  or  where  the  dato  ia 
b  Uaaik,  may  be  set  forth  as  ezeouied  on  a  certain  day,  without  stating  expressly,  that  it  was 
liteidateu    Qnimit v.  Clark,  8  Omen,  86. 
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^- ™»   to  prove  a  single  act  of  trespass  anterior  to  the  first  day ;  though  he  can- 

*»BQu^  ^^^  give  in  evidence  repeated  acts  of  trespass,  unless  committed  daring  the 

sms,  &c.  time  stated  in  the  declaration  (r).     When  in  one  continued  sentence,  or 

8dly.  What  ^^  several  sentences  connected  by  the  conjunction  "  and,"  several  facts  are 

degree  of    stated,  the  time,  'though  only  once  alleged,  will  apply  to  each  fact ;  as  in 

^'^^^i^d.  *r®spas8,  that  the  defendant,  on,  Ac.  at,  &c.,  made  an  assault  on  the  plain- 

p^rq  -,  tiflF,  and  look  and  carried  away  a  bag  («).     And  it  is  said  that  in  aver- 

•■  J  ring  the  performance  of  a  contract,  it  is  not  necessary  to  state  any  pa^ti^ 

ular  day,  unless  time  be  material  (/),  and  to  a  negative  matter  no  time 

need  be  alleged  (t/).     But  there  should  in  general  be  a  distinct  averment 

of  time  to  every  material  fact  (rr). 

In  framing  the  declaration  care  must  be  taken  that  no  material  part  of 
th$  cause  of  action,  or  damages  resulting  from  the  injury,  or  other  material 
fact,  appear  to  have  accrued  after  the  time  to  which  the  declaration  by  its 
date  at  the  top  refers,  for  otherwise  it  will  be  subject  to  a  demurrer  (y)  (1); 
and  where  it  was  positively  and  expressly  averred  in  th^  declaration  that 
the  plaintiff  had  sustained  damage  from  a  cause  subsequent  (2)  to  the  com* 
mencement  of  the  action,  or  previous  to  the  plaintiff 's  having  any  right  of 
action,  and  the  jary  gave  entire  damages,  judgment  will  be  arrested;  but 
where  the  cause  of  action  is  properly  laid,  and  the  other  matter  either 
comes  under  a  sciHcety  or  is  void,  insensible  or  impossible,  and  therefore  it 
cannot  be  intended  that  the  jury  ever  had  it  under  their  consideration,  the 
plaintiff  will  be  entitled  to  judgment  (ar)  (3).  And  after  verdict,  judg- 
ment will  not  be  stayed  or  reversed  for  a  mistake  of  the  day,  month,  or 
year,  in  any  bill,  declaration,  or  pleading,  where  the  right  time  in  any 
writ,  plaint,  roll,  or  record  preceding,  or  in  the  same  roll  or  record  where 
the  mistake  is  committed  is  once  alleged  (a)  (4)  ;  and  this  provision  was 
afterwards  extended  to  judgment  by  confession,  nil  didty  &c,  in  Courts  of 
record  (6),  and  to  penal  actions  (c). 

Moreover,  the  pleader  must  take  care,  in  stating  time,  that  there  be  no 
inconsistency  in  dates.  Thus  where  a  declaration  at  the  suit  of  an  admin- 
istrator, after  stating  the  promise  to  the  intestate  on  the  2d  January,  A.  D. 
1832,  afterwards  stated  that  the  letters  of  administration  were  granted  to 
the  plaintiff  at  a  prior  datCy  viz.  the  2d  January,  1831,  this  obvious  inooa- 
sistency  was  holden  fatal  on  special  demurrer,  although  the  latter  dato 

(r)  1  Saund.  24,  note  1;  1  Stark.  R.  861.  see  Com.  Rep.  480;  1  Chit.  Crim.  Law,  219. 

(<)  Cro.   Jao.  448,  262;  Andr.  251;  Com.  {y)  2  Saand.  291,  n.  1,  e.    As  to  tliis,nfr 

Dig.  Pleader,  C.  19;  1  Ld.  Raym.  576;  Sir  W.  po$t,  263,  et  tubs.;  and  2  Ciorn.  &  Jer.  418^ 

Jones,  56.  464;  2  T^r.  468,  S.  C. 

(0  Cro.  Elis.  880.  {z)  2  Saund.  171  b.;  Com.  Big.  Pleader,  a 

(tt)  5  T.  R.  616;  Plowd.  24  a;  Com.  Dig.  19. 
Pleader,  C.  19.  (a)  16  &  17  Car.  2,  c.  8;  Com.  Dig.  Pkid- 

(x)  14  East,  800;  11  Prioe,  400;  and  see  er,  C.  10. 
note  {d)  infra.    As  to  the  legal  impert  of  the         (6)4  Anne,  c.  16. 
•  wotds  **  immediately,'*  and  '*  then  and  there,'*         (c)  4  Geo.  2,  o.  26;  WiUes,  600. 


(1)  Ace.  Lowry  v.  Lawrenoe,  1  Caines,  69;  Cheetham  v,  Lewis,  8  Johns.  42;  Waring  «.  Yatsii 
10  Johns.  119.  And  the  mistake  is  not  oared  by  verdiot.  Ward  v.  Honeywood,  Dong.  61: 
Cheetham  v.  Lewis,  8  Johns.  44.  Contra,  Bemis  v.  Faxon,  4  Mass.  268;  Croose  v.  MiUer,  10 
Serg.  &  Rawle,  155.  See  Shaw  v.  Wile,  2  Rawle,  280.  The  action  cannot  be  commenced  befort 
the  cause  of  it  accrues.  Swift  v.  Crocker,  21  Pick.  241 ;  Ilsley  v.  Jewett,  2  Hetcalf,  168;  Chnrdi 
V.  Clark,  21  Pick.  810. 

(2)  Langer  v.  Parish,  8  Serg.  &  Rawle,  184.    See  the  oases  cited  in  the  opinion  of  the  oooxt« 
(8)  Shaw  V.  Wile,  2  Rawle,  280;  10  Serg.  &  Rawle,  158, 159;  Vide  Bnddey  v.  Keayon,  It 

Bast  189. 

(4)  Vide  AUaire  «.  Oaland,  2  Johns.  <^.  66. 
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was  preceded  by  an  allegation  that  the  grant  was  after  the  death,  and  the  ni. 
time  was  laid  under  a  videlicet  (d).  ^"^ 

Since  the  uniformity  of  process  act,  2  W.  4,  c.  39,  all  the  new  writs  gnuB^to 
are  coBsidered  the  commencement  of  the  action,  and  not  as  before  mere  g^ji-  ^fi^ 
process  to  bring  the  defendant  into  Court ;  so  that  now,  'if  the  writ  be  is-  degree  of 
sued  before  the  cause  of  action  is  complete,  the  plaintiff  would  be  non-  oertwntyi* 
suited,  if  the  defendant  plead  so  as  to  raise  the  objection  (c)  (1)  and  the  ^'^'^'t 
above  expressly  requires  that  the  true  day  of  issuing  the  process  shall  be  t    260  J 
stated  therein ;  and  Eeg.  Gen.  Hil.  Term,  4  W.  4,  No.  1,  requires  the 
issue  to  state  the  actual  date  of  the  writ  as  well  as  of  the  declaration. 
The  Reg.  Gen.  Mich.  Term,  3  W.  4,  reg.  15,  and  of  Hil.  Term,  4  W.  4, 
reg.  1,  expressly  require  the  declaration  in  all  personal  actions  to  be  en-r 
titled  of  the  very  day  of  the  month  and  year  when  the  same  is  filed  or  de^ 
li?ered.    But  the  neglect  to  entitle  the  declaration  of  the  proper  dky,  The  pwe- 
monA,  and  year,  is  probably  no  ground  of  demurrer,  but  merely  an  irreg-  f?^  P'^ 
ilarity  to  be  taken  advantage  of  by  summons  or  motion  (/).    The  dec-  ciarb^  u 
laration  need  not  expressly  notice  the  date  of  the  writ  (§•),  though  care  to  time, 
must  be  observed  to  state  all  facts  to  have  occurred  on  the  day  before  the 
writ  issued,  or  at  least  not  on  a  subsequent  date  (A)  (2). 

It  is  also  essential  that  no  material  fact  be  stated  in  the  declaration  to 
kare  happened  after  the  date  or  test  of  the  writ  (3)  which  is  now  in  all 
cases  considered  the  commencement  of  the  action  (4)  and  cannot  legally 

(i)Rmg  V.  Roxbroagh,  2   Tyr.  468;    2  (/)  Neal  v.  Richardson,  2Dowl.89;8  Ghit- 

Crom.  &  Jenr.  468,  S.  C.  ty»8  Gen.  Pnio.  468,  464. 

(e)  Alston  9.  Underhm,!  Crom.  &  M.  398,  {g)  Diipre  o.  Langridge,  2  DowL  684;  8 

7<B;  8  Tyr.  427 ;  Steward  v.  Layton,  8  Powl. '  Ghitty's  Gen.  Practioe,  464. 

410;  Z  Ohitty'9  Gen.  Prac  159.  {h)  AnU,  259. 

(1)  Wingate  v.  Smith,  20  Maine,  (2  Appleton,)  287;  Collier  v.  Crawford,  Minor,  100;  Reed 
«.  Brewer,  Peck,  276. 

(2)  Boyee  v.  Morgan,  8  Caines,  188;  Waring  «.  Tates,  10  JohnB.  119;  Harper  v.  Montgom- 
«7>^I<itt«847;  Rand  o.  Griffith,  11  Serg.  &  EL  180;  Gordon  v.  Kennedy,  2  Binn.  287;  Bemia 
aFaxon,4Maa8. 268.     . 

(S)  See  Bemis  v.  Faxon,  4  Mass.  268. 

(4)  la  Conneotioat  the  servioe  of  the  writ  is  the  commencement  of  the  action.  Clark  v. 
Biiia,  1  Boot,  487;  Jencks  o.  Phelps,  4  Conn.  149;  Spalding  tf.  Butts,  6  Conn.  80;  Gates  v, 
^Bkdl,  9  Conn.  580;  and  the  retom  is  eTidenoe  of  the  time  of  commencement.  Peridns  v. 
hAnaa,  7  Conn.  658.  In  other  states  the  iasning  or  sning  ont  of  the  writ,  Cai^penter  v.  Bnt- 
Mdd,  8  Jf^Toa,  Ca.  145;  Lewry  v.  Lawrence,  1  Caines,  69;  Bryce  v.  Morgan,  8  Gaines,  138; 
fiMv.  Garitat,  2  Johns.  842;  Hogan  v.  Cuyler,  8  Cowen,  208;  Parker  v.  Colcord,  2  N.  Hamp. 
K)  Ford  V.  Phillips,  1  Pick.  202;  Reed  v.  Brewer,  Peck,  276;  Thompson  v,  BeU,  6  Monr, 
^;  Daj V.Lamb,  7  Vermt.  426;  Cox  v.  Cooper,  8  Alabama,  256;  Chiles  v.  Jones,  7  Dana, 
'46;Wytaker  V.  TambnU,  8  Harr.  172;  Feasle  v.  Simpson,  1  Scammon,  80;  Banker  v.  Shed, 

6  M«teaU;  150;  Caldwell  v.  Heitshn,  9  Watts  &  Serg.  51.    The  date  of  the  writ  is  prima  facie^ 
^  not  oooelnsiTe  eTidence  of  the  time  when  the  action  was  commenced.    Johnson  v,  Farwell, 

7  GreaL  373;  Day  v.  Lamb,  7  Vermt.  426;  Bordick  v.  Greece,  18  Johns.  14;  Bronson  i;.  Earl, 
17  Jdms.  63;  Banker  v.  Shed,  8  Metcalf,  150. 

To  pRTent  the  bar  of  the  statate  of  limitations,  filling  the  writ  in  good  ikith  will  be  deemed 
leomsnooenient  of  the  action,  although  it  is  not  serYcd  tHl  seyeral  days  afterwards.  Gwdner 
^WflAer,  17  Pick.  407.  See  Hanghton  v  Leary,  8  Dev.  &  Batt.  21;  Boaghton  v.  Brace,  20  • 
Vttddl,  284.  And  the  date  of  the  writ  is,  prima  facii^  the  commencement  of  the  action, 
teigk  the  date  is  only  a  day  or  two  before  the  action  woald  be  barred  by  the  statate  of  limita- 
(■i,  and  tbooi^the  writ  is  not  serred  nntil  seyeral  weeks  after  iti  date,  and  no  reason  is 
wmfcrthedday.   Banker  v.  Shed,  8  Metcalf,  150. 

b  tome  cases,  all3ioagh  the  writ  is  actually  made,  yet  the  action  will  not  be  considered  as 

i<^acBoed,  ontil  the  plaintiff  electi  to  ose  it;  as  where  a  demand  and  refusal  are  necessary  to 

I  #*e  i  right  of  action, — the  writ  is  made,  bat  with  a  Tiew  not  to  be  nsed  until  such  dezniand 

ii^rAim],— the  use  of  it  wOl  be  the  commencement  of  the  aotaon.    Graves  v.  IScknor,  6N, 

smf.  587;  Robinson  v.  Barieigh,  6  N.  Hamp.  225. 

8t  vbere  a  writ  is  filled  up  prorisionally ,  and  delivered  to  an  officer  with  instraotions  not 
teioieismitii  after  a  certain  tune,  or  the  happening  of  a  certain  event,  th9  notion  will  not  \m 
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HL  Ml    be  issued  until  after  the  cause  of  action  As  complete  (1).    The  Reg.  Gen. 
^^^  Hil.  Term,  4  W.  4,  prescribes  that  the  date  of  the  first  writ  shall  be 
SITES,  &G.  stated  in  the  issue,  and  consequently  it  will  afterwards  appear  on  the  face 
8dly.Wh«t  of  ^^®  ^^^^  prius  record.     The  pleader  should,  therefore  always  ascertain 
degret  of    the  date  of  the  first  writ,  and  state  every  fact  to  have  occurred  before 
certainty    ^]^^^  ^^y^     When,  howcver,  the  exact  day  is  immaterial,  as  in  an  action 
» leqnir-   ^^^  verbal  slander,  the  statement  by  mistake  in  the  declaration  that  the 
words  were  uttered  after  the  writ  issued,  but  before  the  title  of  the  dec- 
laration, would  be  aided  by  verdict,  and  would  not  afterwards  constitute 
a  gi'ound  of  motion  in  arrest  of  judgment  or  writ  of  error,  because  it  will 
be  inferred  that  the  judge  would  not  have  sufiered  the  plaintiff  to  have 
obtained  a  verdict,  if  the  evidence  had  shown  that  the  action  was  prema- 
turely brought  (i)  (2). 

3dly,  It  was  also  essential  that  a  place  (S)  should  be  alleged  where 
every  fact  material  and  traversable  occurred  (A)'.  But  the  pleading  rules, 
Hil.  Term,  4  W.  4,  in  order  to  abolish  all  unnecessary  statements,  now 
enjoin  that  venue  shall  be  stated  only  in  the  margin^  and  not  be  repeated 
in  the  body,  excepting  when  local  description  is  essential ;  and  that  in 
trespass  qtiare  clausum  fregit^  the  name  of  the  close  or  abuttals  must  be 
stated,  or  a  special  demurrer  will  be  sustainable  ;  and  in  a  declaration  in 
an  inferior  Court,  or  upon  a  judgment  or  pro'ceeding  of  an  inferior  Court, 
[  •261  ]  every  material  fact  must  be  averred  to  'have  occurred  within  the  jvrisdic* 

iion  (0-     ^®  ^^^  presently  consider  the  doctrine  of  venues. 
Of  certain.     4thly,  It  is  Still  more  material  that  certainty  and  accuracy  be  observed 
*^^^*"  in  the  viore  substantial  parts  of  the  declaration,  which  state  the  cause  of 
cMraae  of     dction  itself.    Thus,  in  assumpsit,  the  consideration  of  the  contract  and 
Mtion.       the  contract  itself  must  be  fully  stated ;  and  therefore,  in  the  instance  be- 
fore mentioned,  a  declaration  stating  that  in  consideration  that  the  plaintiff 
had  sold  to  the  defendant  a  certain  horse,  at  and  for  ^'  a  certain  quantity 
of  oil,"  not  specifying  the  quantity,  was  holden  insufficient  (m).     So  a 
declaration  in  debt  on  ^^  a  certain  bond/'  without  stating  the  particulars, 
is  not  sufficiently  certain  (ri)  ;  and  a  declaration  in  replevin  for  taking  divers 
goods  and  chattels  of  the  plaintiff,  without  naming  them,  is  bad  for  un- 
certainty (o),  and  a  declaration  in  trespass  for  taking  fish,  &c.  or  divers 
goods  and  chattels,  without  specifying  the  number  or  quality,  is  too  gen- 
eral (p)  (4).    So  is  a  declaration  in  ejectment  for  "  a  tenement,"  not 
showing  of  what  description  (9).    On  the  other  hand,  we  have  seen  that  the 
declaration  should  contain  no  unnecessary  statement,  nor  prolixity  in  the 
statement  of  the  facts  which  are  alleged  (r).    The  application  of  those  sev- 

(i)  steward  v.  Layton.  8  0owL  480.  (o)  1  Moore,  886;  7  Taunt.  642;  S.  C.  8 

{k)  6  T.  B.  620;  14  East,  800,  801.  Moore,  879. 

(0  Bead  v.  Pope,  1  Crom.  M.  &  Bos.  802.  ip)  Com.  Dig.  Pleader,  C.  21. 

(m)  jf  n(c,  236.  {q)  AnU,  256. 

(ft)  Id,;  18  East,  102.                   •     -  (r)  AnU^  228, 229;  Moore,  467. 

deemed  to  have  been  commenced  ontil  the  urvic*  of  the  writ.    Seayer  o.  lanooln,  21  Pick.  267; 
Bulger  V.  Phinney,  15  Mass.  859. 

(1)  Swift  V.  Crocker,  21  Pick.  241;  IMey  v.  Jewett,  2  Metcalf,  168;  Church  v.  Clark,  21 
Pick.  810. 

(2)  See  Benus  v.  Faxon,  4  Mass.  268;  Cronse  v.  Miller,  10  Serg.  &  Bawle,  155;  Shaw  v. 
Wile,  2  Bawle,  280.  But  see  Ward  v.  Honeywood,  Doug.  61 ;  Cheetham  r.  Lewis,  8  Johns.  44; 
ante,  259  in  note. 

(8)  Vide  Denison  v.  Bichardson,  14  Bast,  800,  851;  Gardner  v.  Humphrey,  10  John.  63. 

(4)  In  an  action  on  the  case  against  a  Judge  of  Probate,  for  appointing,  as  guardian  to  I 
minor,  a  man  who  was  insolvent,  and  neglecting  to  take  security  from  him  for  the  faithful  dis- 
charge of  his  duty  as  guardian,  a  declaration  stating  that  the  plaintiff  "was  owner,  and  IcgiJ 
possessor  of  2000  dollars  worth  of  personal  property,  which  was  spent  and  unaccounted  Ibr  bj 
such  guardian,  wss  held  bad  after  T^ct    Phelps  r.  Still,  1  Day,  815. 
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eral  rules  will  be  better  consideved  when  we  examine  the  parliculAr  parts    ^'  ™> 
of  the  declaration.    It  may  here  sufiBce  to  observe  that  the  want  of  snffi-   ^^^^ 
cient  certainty  is  generally  aided  by  verdict  at  common  law  {s)  ;  or  even  aim*  &o. 
bj  the  defendant's  pleading  to  the  declaration  (^),  or  by  demurring  to  the 
whole,  where  only  a  part  of  the  count  is  bad  (ti)  ;  but  a*judgmeiit  by  de- 
bnlt  for  the  plaintiff  does  not  cure  the  defect  of  uncertainty  in  not  stat- 
ing the  description  and  quantity  of  goods  under  the  statue  of  jeofails  Qc). 


IV.  TEE  SEVERAL  PARTS  AND  PARTICULAR  REQUISITES  iv.  t» 

OP  DECLARATIONS.  '^™'  ^ 

Ab  explanatory  of  th^  following  subdivisions  and  observations,  it  may 
be  expedient  here  to  give  the  form  of  a  declaration  in  assumpsit  contain- 
iog  most  of  the  parts  to  be  commented  upon  by  way  of  example. 


In  the  King's  B«ioh,  lor  "  C.  P."  or  ••  Exchequer  of  Pleas."]  -^., 

On  the  12th  day  of  January,  A.  D.  1886.  ™5' 

Miiidlnex^  (to  wit).    John  Noaks,  by  Y.  Z.  his  attorney,  complains  of  Thomas  Stilus,  who  m^^ 
hd  been  summoned  to  answer  the  plaintiff  (in  an  action  lipcn  promises).     For  that  whertcu^  f^m' 
Mbf^and  at  the  time  of  the  making  of  the  promise  of  the  defendant  hereinafter  next  mentioned,  S™^ 
tfaedcfendant  was  an  attorney,  to  wit,  an  attorney  of  the  court  of  our  Lord  the  King  before  the  j^^^'^* 

Zmg  himself.  And  thereupon  heretofore,  to  wit,  on  tiio     ^'  day  of A.  D., ,  in  consideration  ^^l?!lL 

Ihtt  the  plaintiff,  at  the  tequeftt  of  the  defendant,  toould  retain  and  employ  the  defendant  as  such  '"^^^ 
ittMiiey,  to  commence  and  prosecute  a  certain  action,  to  wit,  an  action  at  the  suit  of  the  pluntiff  ^al 
■pbst  one  G.  H.,  for  the  roooTery  of  a  certain  sum  of  money,  to  wit,  the  sum  of  i£— ,  then  ^a^L^ 
duned  by  the  plaintiff  to  be  due  to  him  from  the  ddbndant  for  fees  and  reward  to  be  therefore  paid  ^^ 
it  the  now  defendant:  he,  the  now  defendant,  then  promised   the  plaintiff  to  observe  and  ?     |[ja-^ 
perform  his  duty  aa  such  attorney  for  the  plaintiff  in  the  premises.    And  the  plaintiff  saith  ^°^>^^'*' 
thitbe,  confiding  in  the  said  promise  of  the  defendant,  did  afterwards,  to  wit,  on  the  day  and  pf—s^^ 
jctfafercsaid,  at  the  request  of  the  defendant,  retun  and  employ  him  as  such  attorney  to  com^  fl^T^ 
aiciKf  and  proaeonte  the  said  action  against  the  said  6.  H.  in  the  0>urt  of  K.  B.  at  Westminster,  z!^ 
ftr  the  reooveiy  of  the  said  sum  of  mon^,  and  fer  fees  and  reward  to  be  therefore  paid  to  the  "''^ 
BOY  defendant,  and  the  defendant  then  accepted  the  said  retainer  and  employment,  and  in  pur- 
ntoee  thereof  then  commenced  and  prosecuted  the  said  action.    And  although  such  pnxMed- 
Bp  vers  thereapon  had  in  the  same  action,  that  afterwards,  to  wit,  on,  &o.  a  certain  issue  [or  Defend* 
I'iaaei"  tfuveral^"]  before  then  joined  between  the  same  paries,  was  about  to  be  tried,  accord*  ant*s 
ing  to  the  course  and  practice  of  the  said  Court,  and  thereupon   it  then  became  and  was  breach. 
the  do^  of  the  now  defendant  as  such  attorney,  and  in  pursuance  of  his  said  retainer  and  Gons^ 
ttjptoyment,  to  canse  and  procure  du€  ear*  to  beobserTcd  in  ascertaining  ai^d  adducing  sufSotent  qusnt 
evidenoe  to  enable  and  entitle  the  plaintiff  to  obtain  and  recover  a  verdict  in  the  said  action  damage. 
fgUBst  the  then  defendant  therein;  yet  the  defendant,  disregarding  his  said  duty  and  his  prom-  Gonolap 
iw  in  that  belialf.  did  not  nor  would  cause  or  procure  due  care  to  be  obseryed  in  so  ascertaining  sion. 
•■d  addndng  sufficient  eridence  to  enable  or  entitie  tiie  plaintiff  to  obtidn  a  Tcrdict  in  the  action  Diylskni 
Ktiaat  the  said  then  defendant,  but  wholly  neglected  and  omitted  so  to  do.    And  by  reason  tnd  ar* 
ttd  m  consequence  thereof,  and  of  the  careless  and  improper  bonduct  of  the  now  defendant  in  rangement 
nd  about  the  eonduct  of  the  said  action  for  the  pladnti^  afterwards,  to  wit,  on,  &c  the  plain-  of  parts  of 
tiff  became  and  was  nonsnited  therein.    And  by  reason  thereof  the  nlaintiff  hath  been  and  is  %  deolar»- 
pwtly  delayed  and  hindered  in  the  recoTory  of  the  sud  money  so  claimed  by  him  as  aforesaid,  tion  in  •■- 
and  the  pUyntiff  hath  incurred  and  paid,  and  hath  bec(Ane  liable  to  pay,  to  the  said  G.  H.  divers  somptlt 
niDB  ef  money  amounting  to  a  large  sum,  to  wit,  the  sum  of  £100,  as  and  for  his  costs  of  the 
Mnea  of  the  said  aoti<m.    And  thereby  also  the  plaintiff  hath  incurred  great  trouble  and  ex-  * 

pn^t  to  wit,  an  expense  of  £100,  in  and  about  the  said  action,  which  hath  been  and  is  by 
■Xttis  of  the  said  negligence  and  improper  conduct  of  the  defSsndant  in  the  premises  become 
•bortire  and  unproductive  as  aforesaid.  To  the  damage  of  the  pUintiff  of  £— — ,  and  there- 
ipa  he  brings  suit,  &c. 

(i)  2  B.  It  P.  266;  N.  R.  172;  2 SeoAd.  74  b;  G.  82. 

I  Baaad.  228  a;  ante,  266.  («)  4  Anne,  c.  16;  7  Taunt  642;  1  Moore, 

(0  2  Saand.  74  b;  6  B.  &  C.  296;  anU,  886, 8.  C;  6  Bar.  and  Aid.  712.    But  see  tiie 

«^  late  case*  8  Moore,  879,  making  this  questkm- 

(m)aannd.  879»  880;   Ck)m.  IMg.  Plead,  able. 
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IV.  zn        'We  will  consider  the  above  form,  and  its  several  parts j  and  those  of  a 
vA&li»  &a  declaration  in  general,  under  the  following  heads,  viz. 

1.  The  title  of  the  Declaration  as  to  the  Court. 

2.  The  title  of  the  Declaration  as  to  the  Time  when  it  is  filed  or  deliv- 
ered, 

8.  The  venue  in  the  margin. 
4.  The  commencement. 
6.  The  body. 

Inducement. 

Consideration. 

Promise. 

Averments. 

Breach. 

Consequent  damages.  * 

6.  The  Conclusion. 

7.  The  Profert  of  Deeds,  Probates,  and  Letters  of  Administration,  &e. 

8.  The  Statement  of  pledges  to  be  discontinued. 

9.  Other  miscellaneous  poiais. 

of  Uie**^       1.  Title  of  court  formerly.    In  the  King's  Bench,  when  the  proceed* 

Court  in    ings  Were  hj  bill,  the  declaration  was  entitled  with  the  name  of  the»  pro^ 

the  former  thonotary  or  chief  clerk,  (now  "  EUenborough,")  for  enrolling  pleas  in 

ptMtioei     ^jyjj  causes,  depending  between  party  and  party,  on  the  plea  side  of  the 

Court,  and  particularly  so  when  by  bill  (y).    When  the  proceedings  were 

by  original,  the  declaration  was  usually  entitled,  ^'  In  the  King's  Bench ;  ** 

and  in  the  Common  Pleas  and  Exchequer,  the  name  of  the  Court  was  8ii-> 

perscribed,  as  in  a  declaration  by  original  in  the  King's  Bench. 

But  now,  and  since  the  abolition  of  the  previous  varying  writs  to  bring 
the  defendant  into  Court  in  personal  actions,  by  the  uniformity  of  process 
act,  2  W.  4,  c.  39,  the  Reg.  Gen.  Mich.  T.  8.  W.  4,  1.  reg.  15,  orders 
that  "  every  declaration  shall  in  future  be  entitled  in  the  proper  Court^^* 
and  if  that  title  be  omitted  or  be  merely  indorsed^  the  Court  will  set  aside 
the  declaration  for  irregularity  (2r). 

2(1.  Tbe         2.  Title  as  to  time.    The  title  of  the  Term,  with  reference  to  the  an- 

daraSm*"  ^^®^*  proceedings  ore  tenus,  was  considered  as  a  statement  or  memorau' 

M  to  time.  ^^^  ^f  ^Q  time  when  the  plaintiff  and  the  defendant  came  into  Court,  and 

in  form  alleged  his  cause  of  complaint  (a).     This  could  then  only  be  in 

term  time,  when  the  defendant  was  in  Court ;  consequently  a  declaration 

must  formerly  in  generarbe  entitled  in  term  (6).    It  was  also  a  general 

Jj™J^  ^  rule  that  the  declaration  should  be  entitled  of  'the  term  in  which  the  writ 

to^^m.     ^^  returnable,  or  of  that  of  the  defendant's  appearance,  and  if  it  were 

[  *264 1  6Q^i^^<l  of  ft  subsequent  term  it  was  irregular,  and  a  judgment  signed  for 

want  of  plea  thereto  was  also  irregular  (c).    A  declaration  by  bill  must 

regularly  have  been  entitied  of  or  after  the  day  on  which  the  bail  had 

been  filed  or  an  appearance  entered,  because  the  bill,  of  which  it  is  a 

"  copy,  cannot  be  filed  until  the  bail  is  put  in,  which  alone  in  the  King's 

Bench  gives  the  Court  jurisdiction,  and  when  by  reference  to  the  practice 

of  declaring  ore  tenus  the  defendant  was  itf  Court  to  hear  the  cause  of 

(y)  Tidd,  9ih  ed.  48.  (b)  The  term  in  the  midst  of  which  the 

{z)  Kipplingv.  WattB»  K.  B<  llOdL  T.  1885;  king  dies,  may  be  entitled  in  the  first  year  of 

Legal  Obeerrer,  6  Deo.  1886,  p.  86.  the  ■ooceeding  kiog'i  nign.    1  Dowl.  Bep.  4. 
(a)  1  T.  E.  116.  (e)  1  Marsh.  841 ;  8  T.  B.  624* 
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eomplaint  (j£)  (1) ;  unless  in  the  case  of  a  declaration  de  bene  esse,    x^-  m 
Therefore,  if  there  be  two  defendants,  and  one  of  them  could  not   be  '^"■'  ^* 
Berved  or  arrested  on  the  first  process,  and  he  were  brought  into  Court  ^^-  ^^^ 
upon  another  writ,  returnable  in  a  subsequent  term^  the  declaration  should  ^  ^  °^^ 
4)6  entitled  of  the  last  term  (e).    So  where  one  of  several  defendants  had 
been  outlawed,  the  declaration  must  be  entitled  aft^r  such  outlawry  was 
eomplete  (/)  ;  and  where  a  sole  defendant  could  not  be  served  or  ar- 
rested on  process  returnable  in  one  term,  and  an  alias  returnable  in  the 
next  was  issued,  the  declaration  might  and  perhaps  should  have  been  enti- 
tled of  the  last  term  (g*)»    In  these  cases,  however,  the  plaintiff  could 
Dot  upon  a  declaration  in  chief  give  in  evidence  a  cause  of  action  arising 
after  the  first  term  (A)  ;  though  a  declaration  by  the  bye,  (now  not  al- 
lowed, not  being  founded  on  the  original  process,  might  have  been  entitled 
of  the  second  term,  and  the  plaintiff  therein  might  give  in  evidence  a 
cause  of  action  arising  tfter  the  first  (t)   (2).    There  were  formerly 
loany  decisions  as  to  when  or  not  a  special  title  was  requisite  or  proper, 
bat  which  now  are  useful  in  explanation  of  the  previous  practice  (Jc). 

When  on  the  face  of  the  declaration,  entitled  generally  of  the  term,  it  Conse- 
appeared  that  the  cause  of  action  accrued  after  the  first  day  thereof,  the  m^^eln 
defendant  might  demur  specially  (J).    But  it  was  holden  not  to  be  atitiebeibre 
ground  of  error  to  entitle  the  declaration  of  the  term  generally,  although  ^  ^-  4*  oi 
the  dodaration  showed  that  the  cause  of  action  accrued  after  the  first  day  ^^^^^ 
of  the  term  and  during  its  currency  (m).    The  Court  would  formerly  in  rules, 
any  case  give  leave  to  amend  on  payment  of  costs  (n)  (3).    And  it  has 
been  holden,  that  if  after  verdict  it  be  made  to  appear  upon  motion  in  ar- 
rest of  judgment  that  the  biU  was  filed  and  declaration  delivered  after 
the  cause  of  action  had  actually  accrued,  *the  plaintiff  was  entitled  to  [  *265  ] 
judgment  without  any  amendment,  for  though  the  declaration  being  gener- 
al, relate  prima  fade  to  the  first  day  of  the  term,  yet  the  bill  being  filed 
M  a  subsequent  day,  aU  the  subsequent  proceedings  related  thereto  by 
fte  eonrse  and  practice  of  the  Court  of  which,  if  error  were  brought, 
the  Court  would  ex  officio  take  notice  (o)  ;  and  therefore  the  [gen- 
oal  tide  was  aided  by  reference  to  the   time   of  filing  bail  (A)  : 
ttd  m  another  case  it  was  held  that  after  verdict  the  only  course 
tas  to  allege  diminution  (g).    In  general  it  is  no  ground  of  error 
^KA  a  judgment  of  an  inferior  Court,  that  the  plaint  was  levied  before 


W2Lbt.  18,  176  i  1  Ventr.  186;  Com. 
KfPletder,  C.  S;  Rep.  Temp.  Hardw.  141; 
W,  9th  «L  826;  1  B.  &  P.  867;  8  T»  B. 

(«)  1  Wib.  242. 
(/)l&at,188;  lWfl8.78. 
W  8  T.  R.  627. 
U)  U.  624. 
(0  U.  627. 

(ir)  See  Chitty  od  Pleading,  6th  ed.  298, 204, 
iid2C»Rn.&Jer.  464. 
(0  1 T.  B.  116.    The  demurrer  should  be 
1  flCza.  21.    It  aeems  aafer  to  demur, 
te  otjeetkm  may  be  aided  as  a  jeofkU  after 
^17  60.1,0.18;  seeAndr.  18;2Bing. 
1 10  Hoore,  194;  1  M'Qe.  &  T.  202 :  al- 
'  not  perhaps  by  any  of  the  previoos  stat- 


utes of  jeoftdl,    Gro.  EUs.  826;  Cro.  Car.  272, 
282,  295;  1  Show.  147;  Sir  Wm.  Jones,  804. 

(m)  2  Bing.  469;  10  Moore,  194;  1  M*Cle. 
&  Y.  202,  8.  C. 

(n)  7  T.  B.  474;  1  Wils.  78;  Tidd,  9th  edit 
426,  427;  2  Chit  Bep.  22.  Amendment  not 
allowed  in  penal  actions,  6Tannt  19;  1  Marsh. 
419,  S.  C. 

(0)  2  Lev.  176;  8  SaU:.  9;  1  T.  R.  1}8;  1 
Vent  264;  1  Sid.  878,  482;  Bnl.  N.  P.  187; 
Tidd,  9th  ed.  428;  anU,  217,  210. 

(p)  2Iiey*  18;  176;  1  Vent  186;  Bnl.  N. 
P.  187,  188;  Garth.  114,  116;  Tidd,  9th  ed. 
428 

(q)  Garth.  288,  289;  2  Lev.  176;  and  lee 
oases  in  note  (o),  nipra. 


(1)  Vide  Sabin  e.  Wood,  10  Johns.  219. 

(2)  Boston  o.  Owston,  2  M'Clell.  &  Toong,  202^ 
(8)  See  1  Met  &  Perk.  Dig^  Tit  Amendment 
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IV.  m    the  cause  of  action  accrued  (r).    By  an  express  provision  (*)  these  oIk 
piBiBt  &o.  jg(5|;{Qng  are  aided  in  the  court  of  Common  Pleas  at  Lancaster.     And  in 
^to^*^*  trespass,  with  a  continuance  after  the  term  of  which  the  declaration  wbs 
entitled,  the  Court  refused  to  arrest  the  judgment  (^). 

If  the  action  were  commenced  before  the  cause  oi  it  accrued,  the  de- 
fendant might  have  pleaded  that  matter  in  abatement  (u).  Where  the 
proceedings  were  entered  with  a  general  memorandum  of  the  term,  and 
the  cause  of  action  appeared  in  evidence  to  have  arisen  after  the  first  day 
of  the  term,  the  plaintiff  would  be  nonsuited,  unless  he  produced  or  proved 
the  writ,  and  thereby  showed  that  it  was  really  sued  out  subsequently  to 
the  cause  of  action  (v)  (1).  And  where  in  a  similar  case  the  trespass 
complained  of  was  admitted  by  the  defendant's  plea  of  son  assault  demesne^ 
the  Court  held  it  to  be  well  enough,  for  the  plaintiff  need  not  give  any 
evidence  on  that  plea,  unless  to  i^ravate  damages,  and  the  Court  would 
not  nonsuit  him,  because  it  was  amendable  by  a!tew  bill  (tr). 

The  declaration  might  also  be  amended  in  this  respect  at  the  instance 
of  the  defendant,  if  necessary  for  his  defence.    Thus  where  the  declarar 
tion  was  entitled  of  the  term  generally,  and  the  defendant  pleaded  plene 
administravit  (x),  or  a  tender  made  before  the  exhibiting  of  the  bill,  np- 
on  which  he  would  give  in  evidence  an  administration  of  assets,  or  a  ten* 
der  made  between  the  first  day  of  term  and  the  day  of  suing  out  the  writ, 
it  was  held  that  he  should  either  call  upon  the  plaintiff  to  entitle  his  dec- 
laration properly  (^)  ;  or  should  plead  the  fiction  of  the  Court  specially 
(2),  without  calling  upon  the  plaintiff  to  alter  his  declaration ;  or  should 
prove  or  produce  the  writ  on  the  trial  (z).    And  where  the  declaration 
was  entitled  generally  of  the  term,  it  was  held  that  the  defendant  might 
[  *266  ]  give  evidence  at  the  trial  *of  the  time  when  it  was  actually  filed  in  in  sup- 
port of  the  plea,  that  the  cause  of  action  did  not  accrue  within  six  years 
next  before  the  exhibiting  of  the  bill  (a).    But  where  the  plaintiff  im- 
properly commenced  his  declaration  with  a  special  memorandum,  stating 
that  the  bill  was  exhibited  upon  a  certain  day  in  vacation,  the  defendant's 
only  course  was  to  move  to  set  aside  the  special  memorandum  (6). 
Th^pret'       By  thQ  jprescfU  practice  every  declaration  in  a  personal  action  com- 
Soe  MTto    ^^^^^^  ^^  either  of  the  superior  Courts,  (Reg.  Gen.  Mich.  T.  8  W.  4,  r^. 
the  title  of  15,  and  Hill.  T.  4  W.  4,  reg.  1,)  is  to  be  entitled  of  the  day  of  die 
tinu.         month  and  year  when  actually  filed  or  delivered.     The  neglect  so  to  enti* 
tie  the  same  would  in  general  only  be  an  irregularity  and  not  a  ground 
even  of  special  demurrer  (c),  or  for  a  summons  to  compel  plaintiff  to  state 
the  proper  title  (d).    The  date  of  the  writ  need  not,  we  have  seen,  be 
stated  in  the  declaration^  though  it  must  in  the  issue  (e).    As  the  above 

(r)  S  B.  &  Aid;  605.  638;  1  Wils.  89,  a  C  804;  Gowp.  466;  TUd. 

(<)  89  &  40  Geo.  8,  c.  105.  9th  ed.  427. 

(0  Andr.  260.  (z)  8  Burr.  1241 ;  llidd,  9tli  ed.  427;  4  Eip. 

(tt)'Com.  Dig;  Abatement,  G.  6.  Bep.  72. 

{v)  2  Saand.  1,  n.  1;  Barr.  1241;  1  Bla.  (a)  5  B.  &  C.  149. 

Bep.  812;  BuL  Ni.  PrL  187;  5  Esp.  168;  8B.  (6)  7  B;  &0.  407. 

&  C.  829.  (c)  Neal  v.  Biohardeos,  2DowL  89;  8  Cadt- 

(w)  2  Stra.  1271;  1  Wils.  171.  tj's  Gen;  Prac.  468. 

(X)    Bex  temp.  Hardw.  141;  1  Sid.  488;  {d)  Wilkes  v.  Halifkx,  2  WUe.  256;  Thomp- 

Tidd,  9th  ed.  427.  son  v,  MarshaU,  1  WUs.  804. 

(y)  4  Esp.  72;  2  Saond.  1,  n.  1;  1  Stra.  (c)  Du  Frev.  Langridge,  2  I>owL  584. 

(1)  Seeantte,  259,  260,  in  botes. 

(2)  Vide  Dtadlow  v.  Watdiohi,  16  Eist,  89* 
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rules  extend  only  to  personal  actions  commenced  in  the  superior  Courts,    ^*  ™ 
and  not  to  scire  facias  or  ejectment,  a  declaration  in  ejectment  is  to  been-  '^"»  ^" 
titled  usnallj  of  the  preceding  term  as  heretofore  (/),  unless  where  the  ^^^*  T*^* 
right  of  entry  has  accrued  pending  or  after  an  issuable  term,  when  the  "  ^  **™** 
statute  1  W.  4,  c.  70,  sect.  39,  gives  a  new  and  peculiar  right  of  declar- 
ing {g).     When  an  action  has  been  removed  from  an  inferior  Court,  the 
tide  is  to  be  of  the  term  in  which  the  removing  process  was  returnable. 

As  the  Courts  by  Reg.  Gen.  Hil.  T.  4  W.  4,  at  length  ventured  to  pro-  Repetition 
mulgate  that  there  should  be  no  statement  or  repetition  of  venue  or  place  of  time 
in  the  body  of  a  declaration  when  immaterial,  except  in  trespass  quare  clau-  •^•^'****^- 
mm  fregU^  or  when  local  description  is  requisite  ;  it  is  to  be  hoped  that 
ere  long  there  will  be  a  similar  rule  abolishing  the  necessity  for  repetition 
aiiime^  when  precise  time  is  immaterial,  but  till  then  time  must  be  repeat- 
ed, as  by  the  word  then^  in  every  distinct  sentence  (A). 

Immediately  after  the  title  of  the  term  follows  the  statement  in  the  mar-  sdij.  The 
gin  of  the  venue  or  county  in  which  the  facts  are  alleged  to  have  occurred,  Venue. . 
and  in  which  the  cause  is  to  be  tried  (1).  The  doctrine  of  venues  was  ex- 
I^ained  and  elucidated  by  Lord  Mansfield  in  the  case  of  Fabriffas  v.  Mos- 
iyn  (Of  And  in  Co.  Lit.  125  a,  n.  1,  '^  There  is  a  substantial  and  a  for- 
mal distinction  as  to  the  locality  of  trials.  The  substantial  distinction 
with  regard  to  matters  arising  within  this  realm  is  where  the  proceeding 
is  m  rem,  and  where  the  eflFect  of  the  judgment  *could  not  be  had,  if  it  were  [  •267  ] 
kid  in  a  wrong  place  ;  as  in  the  case  of  ejectments,  where  possession  is  to 
he  delivered  by  the  sheriff  of  the  county  ;  and  as  trials  in  England  are  in 
particular  counties,  and  the  officers  are  county  officers,  the  judgment  conld 
not  have  effect  if  the  action  were  not  laid  in  the  proper  county  (A;).  So, 
irith  regard  to  matters,  that  arise  out  of  the  realm,  there  is  also  a  substan- 
tial distinction  of  locality,  for  there  are  some  cases  that  arise  out  of  the 
realm,  which  ought  not  to  be  tried  any  where  but  in  the  country  they  arise  ; 
as  if  two  persons  fight  in  France,  and  both  happened  casually  to  be  here, 
one  should  bring  an  action  of  assault  against  the  other,  it  might  be  a  doubt 
whether  such  an  action  could  be  maintained  here ;  because,  though  it  is  not 
a  criminal  prosecution,  it  must  be  laid  to  be  against  the  peace  of  the  king, 
but  the  breach  of  the  peace  is  merely  local,  though  the  trespass  against 
the  person  is  transitory  (Z)  (2).  So  if  an  action  were  brought  relative  to  an 
estate  in  a  foreign  country,  where  the  question  was  a  matter  of  title  only, 
and  not  of  damages,  there  might  be  a  solid  distinction  of  locality  "  (m). 

^  The  formal  distinction  arises  from  the  mode  of  trial ;  for  trials  in  Eng- 


(/)  ]>oe  4eiii.  Fry  «.  Boe,  8  Moore  &  Scott, 
S70;  noe  dem.  (Smet  v,  Roe»  id.  876;  1  Crom. 
M.  &  Bm.  19;  4  Tyrw.  8.  C;  Doe  v.  £Taii8»  2 
AdoL  &  £L  11;  1  Biiig.  N.  G.  258;  1  DowL  4. 

(g)  1  W.  4.  e.  70,  sect.  86. 

(&)  AnU,  269,  note  (d), 

(t)  Cowp.  176,  177.  See  2  Camp.  274 
And  «  toTenaes  in  general.  See  Com.  Big.  Ao« 
lioD,  H.  and  Pleader,  C.  20;  Bao.  Ab.  Action, 


A.  a;  Yin.  Ab.  Trial,  I{.  a.  2,  &c.  and  Place, 
7  Co.  8,  Stephen,  2d  edit  828. 

(fc)  7  T.  E.  587,  588;  Post,  268. 

(0  Sed  qtueret  for  the  contra  paam  is  not 
now  traTersable,  see  2  Bla.  Bep.  1058;  Vin. 
Ab.  Contra  Pacem. 

(m)  1  Stra.  646;  4  T.  B.  508.  8ed  quare^ 
if  there  be  no  oourt  of  judicature  to  resort  to 
abroad.    Id,  Ibid.  6  East,  599. 


(1)  irtheTenueis  substantially  laid  it  is  sufficient  Gassett  v.  Palmer,  8  M'Lean,  105. 
Where  no  venue  is  laid  in  the  body  of  the  declaration,  reference  must  be  had  to  the  margin,  and 
die  Tenoe  there  is  sufficient    Slate  v.  Post,  9  John.  81 ;  Capp  v.  Oilman,  2  Blackf.  45. 

^  In  Massachusetts  the  venue  in  a  transitory  action  is  matter  of  form,  and  an  amendment,  chang- 
ng  the  Tenue,  made  after  general  issue  was  pleaded,  may  be  allowed.    Gay  v.  Homer,  18  Pick. 

(2)  Bat  tee  Smitli  o.  Bull,  17  WendeU,  828. 
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IT.  m  land  being  bj  jury,  and  the  kingdom  being  divided  into  counties,  and  each 
PABXB,  fto.  Q^jj^^y  considered  as  a  separate  district  or  principality,  it  is  absolutelj 
8diy.  The  necessary  that  there  should  be  some  county  where  the  action  is  brought  in 
*^"  *  particular,  that  there  may  be  a  process  to  the  sheriflF  of  that  county  to  bring 
a  jury  from  thence  to  try  it  (n).  This  matter  of  form  goes  to  all  cases 
that  arise  abroad  ;  but  the  law  makes  a  distinction  between  transitory  and 
local  actions.  If  the  matter,  which  is  the  cause  of  a  transitory  action,  arise 
within  the  realm,  it  may  be  laid  in  any  county,  the  place  not  being  material ; 
as  if  an  imprisonment  be  in  Middlesex,  it  may  be  laid  in  Surrey,  and 
though  proved  to  be  done  in  Middlesex,  it  does  not  at  all  prevent  the  plain- 
tiff from  recovering  damages.  The  place  of  transitory  actions  is  nerer 
material,  except  where  by  particular  acts  of  parliament  it  is  made  so ;  as 
in  the  case  of  churchwardens  and  constables,  and  other  cases  which  require 
the  action  to  be  brought  in  the  proper  county.  The  parties,  upon  sufficient 
ground,  have  an  opportunity  of  applying  to  the  *Gourt  in  time  to  change 
the  venue,  but  if  they  go  to  trial  without  it,  that  is  no  objection.  So  all 
actions  of  a  transitory  nature  that  arise  abroad  may  be  laid  as  happening 
in  an  English  county  ;  but  there  are  occasions  which  make  it  absolutely  ne* 
cessary  to  state  in  the  declaration  that  the  cause  of  action  really  happened 
abroad  ;  as  in  the  case  of  specialties,  where  the  date  must  be  set  forth,  if 
the  declaration  state  a  specialty  to  have  been  ma^le  at  Westminster,  in 
Middlesex,  and  upon  producing  the  deed,  it  bear  date  at  Bengal,  the  ac- 
[  *268  ]  tion  is  gone  (o),  'because  it  is  such  a  variance  between  the  deed  and  the 
declaration  as  makes  it  appear  to  be  a  different  instrument  (1)  ;  but  the 
law  has  in  that  case  invented  a  fiction,  and  has  said,  the  party  shall  first 
set  out  the  description  truly,  and  then  give  a  venue  only  for  form,  and  for 
the  sake  of  trial  by  a  videlicet  in  the  county  of  Middlesex,  or  any  other 
county."  From  these  observations  it  appears  that  the  points  as  to  venues 
may  be  considered  practically,  with  reference,  1st,  To  where,  or  in  what 
county,  the  venue  is  to  be  laid  ;  2dly,  How,  and  in  what  parts  of  the  dec- 
laration, it  is  to  be  stated :  and  3dly,  The  consequences  of  mistake  and 
when  they  are  aided. 

1st.  The  venue  is  either  local  or  transitory ;  if  local,  it  must  be  laid  and 
the  cause  be  tried  in  the  county  in  which  the  cause  of  action  arose,  or  the 
injury  was  really  committed,  although  even  then  subject  to  be  tried  by  the 
court  or  a  judge  in  any  other  county  or  place  under  3  &  4  W.  4,  c.  42, 
sect.  22.  And  if  the  venue  be  transitory,  it  may  be  laid  in  the  declaration 
and  the  cause  tried  in  any  county  (p)  subject  also  then  to  its  being  changed 
by  the  Court  in  some  cases,  if  not  laid  in  the  county  where  the  cause  of 
action  really  arose  (jq).  We  will  consider  when  the  venue  is  local  or 
transitory  at  common  law,  and  when  it  is  local  by  statute. 

When  the  cause  of  action  could  only  have  arisen  in  a  particular  place  or 
country,  it  is  local,  and  the  venue  must  be  laid  therein.  As  in  real  actions, 
mixed  actions,  waste,  quare  impedity  or  ejectment,  for  the  recovery  of  the 
seisin  or  possession  of  land,  or  other  real  property  (r).   So  actions,  though 

(n)  Co.  Lit.  125  a,  b.  the  Tenue  after  it  has  been  changed  on  the  de- 
Co)  8ed  qvare;  and  vide  pof(,270  and  Jx,{q)»  fendant*8  application,  id,  611 ;  and  see  fully  3 
(p)  2  Saund.  74,  note  2;  Gilb.  C.  P.  84.  Chitty's  Gen.  Prac  646  to  668»  fi>r  the  icaent 
iq)  As  to  changing  the  venae,  see  'Hdd,  9th  decisions  as  to  changing  v€nui. 
edit.  601.    When  the  plaintiff  may  bring  back  (r)  4  T.  B.  604;  2  Bhi,  Eep,  1070;  Com. 

(1)  Tide  Alder  v*  Grinw,  18  Johns,  460, 
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merelj  for  damages,  ocoasioned  by  injuries  to  real  property,  are  local,  as    !▼•  m 
trespass  or  case  for  nuisaDces  (5)  (1),  or  waste,  <fec.  to  houses,  lairds,  '-^"i  *«• 
water-courses,  right  of  common,  ways,  or  other  real  property,  unless  there  ^^'  '^^ 
were  some  contract  between  the  parties  on  which  to  ground  the  action  (/)  w^^^^Jt^ 
(2).    And  if  the  land,  &g.  be  out  of  this  kingdom,  the  plaintiff  has  no  ^wm  is 
remedy  in  the  English  Courts ;  at  least  if  there  be  a  Court  of  justice  in  loeaL 
the  country  in  which  the  land  is  situate,  to  which  he  may  resort  (u). 
When  the  parties  consent,  with  leave  of  the  Court,  to  try  a  local  action  in 
another  county,  such  consent  should  appear  upon  the  record  (a;),  as  it 
does  by  suggestion  when  the  Court  or  a  judge  order  the  trial  or  inquiry  to 
take  place  in  another  county  under  3  &  4  W.  4,  c.  42,  sect.  22.     Where, 
however,  an  injury  has  *been  caused  by  an  act  done  in  one  county  to  land,  [  *269  ] 
Jx.  situate  in  another  {y)  ;  or  whenever  the  action  is  founded  upon  two 
or  more  material  facts,  which  took  place  in  different  counties,  the  venue 
nay  be  laid  in  either  (z)  (3).     The  venue  in  replevin  is  local  (a)  (4). 

1q  action  of  debt,  or  in  scire  facias  on  a  recognizance  of  bail  by  bill, 
when  that  process,  now  abolished,  was  in  force,  and  in  action  of  debt  on 
ajodgment  of  a  Court  of  repord,  the*  venue  must  be  laid  in  the  county 
where  the  record  is  (5)  ;  as  in  Middlesex,  upon  the  judgment  or  reoogni- 
ance  of  either  of  the  superior  Courts  at  Westminster  (6)  ;  and  in  scire  fc^ 
eias  on  a  recognizance  of  bail  by  original  in  K.  B.  the  venue  might  be 
laid  in  Middlesex,  though  all  the  previous  proceedings  were  in  another 
county  (c)  (6).  Upon  a  recognizance  of  bail  in  C.  P.  the  venue  might  in 
Kire facias  be  in  the  county  where  the  bail  piece  was  taken,  or  in  Mid- 
dlesex (d).  But  a  scire  facias  on  a  judgment,  being  only  a  continuation 
of  the  former  suit,  and  not  an  original  proceeding,  must  be  laid  in  the 
eonnty  where  the  venue  was  first  laid  (7),  the  defendants  being  supposed 


Big.  Aetkm,  N.;  7  T.  R.  6S7,  5SS;  Cowp. 
176;  7  Co.  2  b;  8  Ley.  141;  Bao.  Ab.  Aotions, 
IfittX  and  Transitory,  A;  2  East,  49S,  499. 

(i)lTsant.  379;  11  East,  226;  2  East, 
«I;  5  Tannt.  789. 

(0  1  Taunt.  379. 

(a)  4  T.  a.  508;  1  Stra.  646;  Cowp.  180; 
(Kist,698,599. 

(2)  Go.  Lit.  125  b«  126  a,  n.  1;  1  Wils. 
398;  ^d.  9th  edit.  606. 

(y)  6  TauDt  29. 

(c)   2  Tannt.    252,    (which  overrnles  2 


Campb.  266,  S.  C.)  7  Co.  1;  8  Leon.  141; 
2  T.  R.  241;  7  Id,  683;  Com.  Dig.  Action,  N. 
8, 11.  In  debt  qui  tarn  for  osury,  the  venae 
should  be  laid  where  the  interest  was  taken, 
although  the  contract  was  made  in  another 
county,  3  B.  &  C.  700;  5  D.  ||^  B.  616,  S.  C. 

(a)  1  Saund.  347,  n.  1. 

(A)  Tidd,  5th  edit.  1122;  Vin.  Ab. Trial.  H. 
a,  2,  pi.  17;  Hob.  196.  As  to  venue  in  an 
action  on  a  recognisance  taken  beibre  a  com- 
missioner at  Durham,  see  2  Moore,  66. 

(c)  5  East,  461. 

(rf)  5  East,  462,  n.  b;  Tidd,  9th  edit.  1122. 


(1)  Samaer  v.  Finegan,  15  Mass.  284;  Livingston  o.  Jefiferson,  1  Brock.  203;  Boach  v.  Dam- 
>BB,2Hampb.  425;  Graves  v.  M'Keon,  2  Denio,  639.  By  statute  in  Virginia,  trespass  qwtr^ 
^nnmfrtgit,  is  a  transitory  action.  Livingston  v,  Jeffsrson,  1  Brock.  203.  The  right  of 
inptttj  in  chattels,  that  has  become  such  by  severance  from  the  freehold,  cannot  be  tried  in  a 
tauitoiy  action.  Powell  v.  Smith,  2  Watts,  127;  Brown  v.  CaldweU,  10  Sere.  ^  B.  114i 
Baker  «.  HoweU.  6  Serg.  &  B.  476.  * 

(2)  See  Sumner  v.  Finegan,  15  Mass.  284;  Livingston  v.  Jefferson,  1  Brock.  203.  In  Lewis 
t-Hutin,  1  Day,  268,  it  was  held  that  an  action  of  account,  for  the  rents  and  profits  of  land, 
■igittbe  brought  in  a  different  county  from  that  in  which  the  lands  lie. 

(3)  Vide  Bogart  p.  Hildreth,  1  Gaines,  2;  Marshall  v.  Hosmer,  8  Mass.  23. 

(4)  Bobisoo  V.  Mead,  7  Mass.  853;  Williams  v.  Welch,  5  Wend.  290.  Although  brought  fyt 
*^iw  of  aedon  for  which  trespass  de  bonit  euporiatU  would  Ue,  ib,  Atkinson  v.  Holcomb,  i 
^Ma,  45, 6.    In  Pennsylvania,  replevin  is  a  transitory  action,  Powell  v.  Smith,  2  Watt,  127. 

(&)  Aoe.  Barnes  v.  Kenyon,  2  Johns.  Gas.  881 ;  Smith  v.  Clark,  1  Pike,  68.  An  action  on  a 
ngn  jodgment,  when  the  plaintiff  is  not  an  inhatutant  of  the  state,  may  be  brought  in  anv 
•iuy.    Mitohdl  v.  Osgood,  4  GreenL  124.  -o  ^ 

(6)  Debt  on  bail  bond  is  transitory,  though  the  action  must  in  general  be  brougdit  in  t])e  sftme 
<0iittiUieoripnal8uit.    Post,  vol.  2,  445,  note. 

(7)  Ace.  M*am  V.  Perrigo,  9  Johns.  259. 

Vol.  I.  88 
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IV.  m  to  reside  in  that  county  (c).  Debt  for  arrears  of  a  rent  charge  against 
mT^^Vh  ^^^  pernor  of  the  profits  not  being  the  original  grantor,  is  local,  the  de- 
reniM.  fendant  being  chargeable  in  respect  to  his  possession,  and  not  on  the  con- 
tract (/).  And  it  has  been  decided  that  an  action  for  breach  of  a  custom 
or  by-law  of  a  town  is  local,  but  that  debt  on  a  charter  is  not  (g-). 
When  the  In  all  actions  for  injuries  ex  delicto  to  the  person  or  to  personal  property, 
tawudtoiT.  ^^^  venue  is  in  general  transitory,  and  may  be  laid  in  any  county,  though 
committed  out  of  the  jurisdiction  oi'  our  Courts  (A)  or  of  the  king's  domin- 
ions (t)  (1).  Thus,  actions  for  assaults,  batteries,  and  false  imprison- 
ment (A:)  ;  and  for  words  and  libels  ( /)  ;  even  for  setting  up  a  defamatory 
mark  on  the  plaintiff's  house,  denoting  that  it  was  a  house  of  ill-fame,  be- 
ing a  personal  injury  to  the  plaintiff's  character,  and  not  considered  as  an 
injury  to  the  building  (m)  ;  and  for  taking  away  or  Injuring  personal  pro- 
perty (n)  ;  and  for  escapes  (2)  and  false  returns  (o)  ;  and  upon  bail-bonds 
[  *270  ]  (p)  ;  are  transitory  (3).  In  general,  *also  actions  founded  upon  contracts 
are  transitory,  though  made  and  even  stipulated  to  be  performed  out  of  the 
kingdom,  for  debitum  et  contractus  sunt  nullius  loci  (jq).  Thus,  account ; 
assumpsit ;  and  covenant  between  the  original  parties  to  the  deed,  and  their 
executors  ;  and  debt,  CTcn  for  use  and  occupation  (r)  (4)  ;  and  detinue ; 
are  in  general  transitory  (5).  Formerly  also  the  necessity  that  in  a  bailar 
ble  action  by  original  in  the  King's  Bench,  the  venue  must  not  vary  from 
the  original  writ,  must  have  been  kept  in  view  {t)^  though  that  was  altc^ 
ed  by  Reg.  Gen.  Hil.  T.  2.  W.  4,  reg.  40,  and  now  the  proceedings  by 
original  writ  in  personal  actions  has  been  abolished  by  2  W.  4,  c.  39.  In 
those  transitory  actions  also  in  which  the  Court  would  change  the  venue 
on  the  defendant's  application,  and  where  the  plaintiff  might  wish  to 

(e)  Tidd,  9th  edit.  1122.  Yin.  Ab.  Trud,  H.  a,  2,  pi.  12;  1  T.  R.  479. 

(/)  Hob.  87;  Vid.  Ab.  Trial,  H.  a,  2  pi.  16.  (0)  1  Wils.  886;  Salk.  670;  1  East,  114. 

ie)  2  Bla.  Rep.  168.  (p)  Fort.  866;  Stra.  727;  Ld.  Raym.  1465l 

{h)  Cowp.  161;  Com.  Dig.  Action,  N.  12.  Bee  1  Saund.  74,  n.  h,  6th  edit 

(i)  Id, ;  2  Bla.  Rep.  1058;  iidquiere,  Cowpi  (9)  Com.  Dig.  Action,  N.  12;  1  Sannd.  74. 

176.  241  b;  Cowp.   180;  1  Stra.  612;  Ld.  Baym. 

(k)  Cowp.  161 ;  Co.  Lit.  282.  1852. 

{I)  1  T.  R.  671.  (r)  6  Taunt  26. 

(m)  11  Bast,  226;  2Campb.  8, 8.  C.  (<)  Gilb.  C.  P.  84;  1  Saond.  74,  n.  2. 

.      (n)  Com.  Dig.  Action,  N.  12;  Salk.  670.  (0  Jinte^  244. 

(1)  Aoo.  Glen  v.  Hodges,  9  Johns.  67.  Actions  for  assanlt  and  battery  are  transitory.  Watts 
V.  Thomas,  2  Bibb,  468;  Redgraye  v.  Jones,  1  Har.  &  M'Hen.  196;  Smith  v.  Bull,  17  Weoddl, 
828.  So  an  action  will  lie  here,  for  a  trespass  committed  on  board  of  a  foreign  vessel,  on  the 
high  seas,  where  both  parties  are  foreigners;  bnt  it  rests  on  the  soond  discretion  of  the  court  to 
exercise  Jurisdiction  or  not,  according  to  the  circamstances  of  the  case:  and  wliere  an  sotioB 
was  brought  for  an  assault  and  battery  committed  on  board  of  a  British  vessel,  on  the  high  sess, 
by  a  seaman  agunst  the  master,  both  parties  being  British  subjects,  and  intending  to  return  to 
their  own  country  at  the  completion  of  the  voyage,  the  court  refused  to  take  cognizance  of  the 
cause,  but  left  the  injured  party  to  seek  redress  in  the  courts  of  his  own  country.  Gardner  v. 
Thomas,  14  Johns.  184.  But  where  a  foreign  seaman  is  legally  discharged  fVom  the  vessel  in 
this  country,  the  action  may  be  maintained.  Johnson  v.  Dalton,  1  Cow.  548.  In  Ohio,  all  per- 
sonal actions  are  transitory,  and  may  be  brought  in  any  county  in  which  process  can  be  served 
on  the  defendant  Genin  v.  Grier,  10  Ohio,  209.  An  action  against  a  town  to  recover  damages 
caused  by  defects  in  a  highway  is  transitory  and  may  be  brought  in  any  county.  Titos  v. 
Frankibrt,  8  Shepley,  89;  Hunt  v.  Pownall,  9  Vermont,  411. 

(2)  Vide  Bogert  v  Hildrelh,  1  Caines,  1,  8,  4. 

(8)  So  case  against  a  sheriff,  for  refusing  to  assign  a  bail  bond,  is  transitory.  Proseontions* 
under  the  bastardy  acts  are  transitqry*  Dennett  v.  Kneeland,  6  Greenl.  460;  Commonwealth  v. 
Cole,  6  Mass.  519. 

(4)  Corporation  of  New  York  v.  Dawson,  2  Johns.  Cas.  825-  Low  v,  Hallett,  2  Caines, 
874;  Bglerv.  Marsden,  5  Taunt  25;  King  v.  Fraser,  6  East,  852,  858;  Henwood  v,  Cheeseoap 
8  Sorg,  &  Rawle,  600. 
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bring  it  back  agaia  to  the  county  where  it  was  first  laid,  upon  the  usual'   !▼•  m 
ondertaking  to  give  material  evidence  in  that  county,  it  was  necessary  to  '^'•>  **• 
lay  the  venue  in  the  first  instance  in  that  county  in  which  such  material  ^]j*J^ 
evidence  could  be  given  (w). 

In  an  action  upon  a  kase  for  non-payment  of  rent,  or  other  breach  of  ?^®  "'^^^ 
covenant,  when  the  action  is  founded  on  the  privity  of  contract^  it  is  trans-  oq^JJ^ 
ttory,  and  the  venue  may  be  laid  in  any  county ;  but  when  the  action  is 
founded  on  the  privity  of  estate  it  is  hcal^  and  the  venue  must  be  laid  in 
the  couDty  where  the  estate  lies  (r;)  (1).  These  points  may' be  consider- 
ed as  they  arise ;  1st.  Between  the  original  parties  to  the  lease ;  2dly.  In 
the  case  of  an  alienation  of  the  estate  of  the  lessor  ;  and  Sdly.  Where 
the  estate  of  the  lessee  has  been  assigned. 

Ist.  In  an  action  of  debt  or  covenant  by  the  lessor^  or  his  executor  or 
administrator,  against  the  lessee^  or  by  the  Ussee  against  the  lessor^  the  ac- 
tion being  founded  on  the  mere  privity  of  contract^  is  transitory^  and 
though  the  land  lie  abroad,  the  action  may  be  brought  in  England  {x)  (2)  ; 
and  debt  for  use  and  occupation  in  the  detinet  only,  by  the  lessor  against 
the  executor  of  the  lessee,  is  transitory  (^)  ;  but  if  the  action  against  the 
execator  be  in  the  debt  and  detintt^  he  being  chained  as  assignee,  the  ve^ 
nae  is  local  (r).  An  action  of  assumpsit  against  a  party  who  succeeds  an 
original  tenant  and  impliedly  engages  to  observe  the  original  terms  of  ten- 
ancy is  transitory  and  not  local  (a). 

2dly.  An  action  of  covenant  by  the  assignee  of  the  reversion  against  [  *271  ] 
Ae  lessee,  or  by  the  lessee  against  the  assignee  of  the  i^eversion,  upon  an 
express  covenant  contained  in  the  lease,  and  running  with  the  estate  in 
the  Und,  is  transitory  by  the  operation  of  82  Hen.  8,  c.  34  (6)  (8) ; 
which  transfers  the  privity  of  contract  with  respect  to  such  covenants,  to 
and  against  the  assignee  of  the  lessor,  in  the  same  plight  as  the  lessor 
had  them  against  the  lessee,  or  the  lessee  against  the  lessor  (c).  But  in 
debt  by  the  assignee  (i2),  or  devisee  (f ),  of  the  lessor  against  the  lessee 
which  is  sustainable  at  common  law,  and  is  founded  on  the  privity  of  es- 
tate, the  action  is  local  (4) 

3dly.  If  an  action  of  debt  or  covenant  be  brought  by  the  lessor  (/)  ; 
or  his  personal  representative  (g*)  ;  or  by  the  grantee  of  the  rever* 


(v)  dEut.  488,  484;    1  Chit.  B.  691  &. 
877;  2  B.  &  A.  618. 

(f)  At  to  the  fi>ar  different  de^oriptions  of 
privities,  iDd  in  general  how  fkc  they  affeet  the 
^M,  lee  the  argnment  in  8  T.  A.  894; 
WaOnei  Cike,  8  Co.  28;  and  1  Sannd.  287  to 
242,  ind  the  notes  5  &  6;  and  Bee  Tidd,  9th 
«&  429;  8  Bing.  460. 

(2)  ISaand.  241  b.  n.  6;  Stra.  776;  2  £aet» 
679. 

(I)  GUb.  Debt,  408  ;  OUb.  C.  P.  91. 
U)  Id^  2  Lev.  80;  Fin.  Ab.  Trial,  H.  a  2, 
»L22. 

(a)  Bodnrorth  v.  Simpson  and  others,  1 


Crom.  M.  &  Bos.  884. 

(6)  1  Saand.  287,  241  b,  n.  6;  Carth.  188; 
1  WilB.  165;  8  T.  R.  894.  Priyies  in  blood, 
as  the  heir  of  lessor,  might  sae  in  ooTenant  at 
oommon  law>  8  T.  B,  896. 

(c)  Id.  ibid.;  1  Sannd.  287,  241  b.  n.  6;  8    # 
T.  R.  401,  402. 

{d)  1  Saand.  288,  241  o,  n.6;  Cro. Car.  188; 
1  Wils.  165. 

(e)  Sir  W.  Jones,  58;  Vin.  Ab.  Trial,  H.  a, 
2;  Latoh.  271 ;  Tidd,  9th  edit  429. 

(/)  2  East,  579,  580;  6  Mod.  194;  7  T.  B. 
588. 

ig)  Latoh.  197. 


22a 


9.  Ellis,  6  ICass.  881 ;  Bimey  v.  Haine,  2  Litt  868 ;  White  v.  Sanborn,  6  N.  Hamp. 


(2)  See  Hen  wood  v.  Cheeseman,  8  Serg.  &  Rawle,  500. 

(S)  The  English  Statute  is  in  force  in  PennsjlYania,  except  such  parts  as  relate  to  the  king  of 
Cogland  and  his  grantees.  Roberts*  Dig.  227.  2  Binn.  620.  Sc«  Henwood  v.  Cheeseman,  8 
wg-  k  Rawle,  502.  Vide  the  oorrespondiDjf  sUtutes,  sess.  86,  c.  81,  s.  12,  Laws  N.  T.  1  R.  L. 
868,  and  by  s.  8.  the  proTisions  of  the  act  are  extended  to  grants  in  fbe.  reserring  rent 

(4)  Vide  Corporation  of  New  Tork  v.  Dawson,  2  Johns.  Cas.  885. 
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XT.  Ri  'BioaC/0(l)  ;  against  the  assignee  of  the  lessee  (2)  ;  or  in  an  action  of 


debt  against  the  executor  of  the  lessee  in  the  debet  and  delinet  (i)  ;  the 
8dly.  The  yenue  is  local,  and  must  be  laid  in  the  county  where  the  land  lies  (A). 
Venue.  ^^^  ^^  ^  recent  case  in  covenant  against  the  assignee  of  the  lessee  of 
premises,  described  in  the  declaration  as  situate  within  the  liberties  of 
Berwick'Upon-  Tweedy  it  was  held  that  the  venue  could  not  be  laid  in 
Northumberland  (/)•  If  the  land  be  out  of  England,  no  action  on  the 
privity  of  estate  can  in  general  be  supported  in  this  country  (in).  The 
action  at  the  suit  of  the  lessor  against  the  assignee  of  the  lessee,  >ras  griv- 
en  by  the  common  law,  and  was  local  in  respect  of  the  privily  of  estate  j 
the  privity  of  contract  being  destroyed  by  the  assignment  (w)  ;  and  the 
assignee  of  the  reversion  must  also  sue  the  assignee  of  the  term  in  the 
county  where  the  land  lies,  because  the  statute  32  Hen.  8,  transfers  the 
privity  of  contract  to  the  assignee  in  the  same  manner  as  the  lessor  had 
it  (o).  For  the  same  reason,  covenant  by  the  assignee  of  the  lessee 
against  the  lessor,  or  the  grantee  of  the  reversion,  is  local ;  for  it  lies  at 
common  law  only  in  respect  of  the  privity  of  estate^  in  which  case  the 
venue  is  always  local  (p). 
Venue  The  statute  31  Eliz.  c.  5,  s.  2,  enacts,  "  that  in  any  declaration  or  in- 

by^ifflhrfT^  formation,  the  oflfence  against  any  penal  statute  shall  not  be  laid  to  be  done 
r  *272 1  ^^  ^^^  other  county  but  where  the  contract  or  other-ma//^r  *  alleged  to  be 
^  -'  the  offence  was  in  truth  done  {q)  ;  and  the  statute  21  Jac.  1,  c.  4,  s.  2, 

enacts,  ^^  that  in  all  informations,  declai^tions,  &c.  for  any  offence  against 
zxiy  penal  statute^  whether  on  the  behalf  of  the  king  or  any  other  person, 
the  offence  shall  be  laid  and  alleged  to  have  been  committed  in  the  county 
where  such  offence  was  in  truth  committed^  and  not  elsewhere  ;  or  the  de- 
fendant, upon  the  general  issue,  shall  be  found  not  guilty  "  (3).  And  in 
a  penal  action  for  the  omission  oi  a  local  duty^  prescribed  by  a  statute, 
the  venue  is  local  (r).  Lord  Holt's  opinion  appears  to  have  been,  that  the 
statute  21  Jac.  1,  c.  4,  s.  2, extended  to  subsequent  statutes  (5)4  buta  contra- 
ry doctrine  was  for  some  time  entertained  (jt) .  It  has  however  been  recently 
determined,  that  the  first-mentioned  statute,  81  Eliz.  c.  5,  s.  2,  extends  as 
well  to  subsequent  as  to  prior  penal  statutes,  and  consequently  in  all  penal 
actions  the  venue  is  now  local  (u)  (4).  This  statute  also  extends  to  of- 
fences of  omission  as  well  as  commission  (t;) ;  and  a  penal  action  for  n<»i 


{h)  1  Saond.  241 0.  note  6;  7  T*  B.  688;  2 
East,  5S0;  IShow.  191^ 

(i)  AnU,  270.  note  (v) ;  3  Keb;  875. 

{k)  2£a8t,  680. 

(/)  8  Bing.  469. 

(m)  1  Show.  190,  199;  B&o.  Ab.  Aotions 
Local  and  Transitory,  A.  a.  And  see  4  T.  R. 
608;  anU,  267»  note  (m). 

(fi)  Sid.  889. 

(o)  1  Saund.  241  c;  1  Show.  199. 

0>)  6  Co,  17  a;  1  Saand.  241  d,note  6. 

{q)  As  to  debt  for  penalties  against  nsory, 
see  arUt\  269,  note  (ar). 


(r)  4  East,  898. 

(s)  Lord  Raym.  878. 

(0  Parker's  Rep.  186;  Andr;  26;  2  8tr. 
1081;  ISaUL.  872,  878;  Com.  Dig.  Aotion,  N. 
10;  Bac.  Ab.  Aotion,  out  tam^  C.«  1  Saand, 
812  c,  in  Jh9  notes;  BoL  N.  P.  196;  Tidd, 
9th  ed.  480. 

(u)  8  M.  &  Sel  429;  6  Taaut.  754;  1 
Marsh.  820;  S.  C;  9  East,  296;  Tidd,  9th 
edit.  480.  see  8  Campb.  78. 

(v)  6  M.  &  Sel.  427;  2  Chit  Rep.  420»  & 
C.  there  are  several  exceptions  in  the  aot,  see 
Tidd,  9th  ed.  480. 


(1)  White  V.  Sanbome,  6  N.  Hamp.  220,  Clarkson  r.  GifiEbrd,  1  Gaines,  5. 

(2)  Vide  Corporation  of  New  Tork  v.  Dawson,  2  Johns.  Cas.  835. 

(8)  And  the  statate  of  the  State  of  New  Tork,  sess.  11,  o.  9,  s.  2. 1  R.  D.  09,  is  to  tb«  sam^ 
effect.    See  2  Rev.  Stat  480,  481,  et  seq. 

(4)  The  Statute  of  the  State  of  New  York,  cited  nbove,  speaks  of  actions  to  be  oomraeiic«l  ott 
any  penal  statate,  made,  or  to  be  nuide,  and  oonseqobntly  is  prospeetiYe. 
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residenoe  must  be  brought  in  the  county  in  which  the  living  is  situated  (x).  '  i^-  ™ 
But  neither  of  the  above  statutes  extends  to  actions  brought  by  the  party  '^■™»  *«• 
grieved  (y).  Upon  the  common  law  principle,  where  there  are  two  mate-  ^7'  ^* 
rial  facts  to  constitute  the  offence  against  a  penal  statute,  and  one  hap-  ^^* 
pened  in  one  county,  and  the  other  in  another  county,  it  has  been  supposed 
that  the  venue  might  be  laid  in  either  (z)  But  where  an  usurious  contract 
was  made  in  one  county,  and  the  usurious  interest  is  taken  in  another,  in 
an  action  for  the  penalty,  the  venue  must  be  laid  in  the  latter  county  (a) 
(1) ;  and  according  to  the  terms  of  21  Jac.  1,  c.  4,  s.  2,  it  seems  safer  to 
hy  the  venue  iii  the  county  where  the  offence  was  committed  or  perfected. 
Some  actions  against  particular  persons^  which  would  otherwise  be  tran- 
flitoiy,  must,  by  different  statutes,  be  laid  in  the  county  where  the  facts 
were  committed,  or  the  plaintiff  will  be  nonsuited.  Such  are  actions  upon 
the  case  or  trespass  against  justices  of  the  peace^  mayors,  or  bailiffs  of  cities 
or  towns  corporate,  headboroughs,  port-reves,  constables^  tithing-men, 
drarch-wardens,  &c.  or  other  persons  acting  in  their  aid  and  assistance,  or 
by  their  command  (6),  for  any  thing  '^done  (c)  in  their  official  capacity  (2);  [  ^^TS  ] 
and  actions  against  any  person  for  anything  done  by  him  as  an  officer  of 
the  Excise  (J),  or  Customs  (tf),  or  against  any  other  person  acting  in 
Va  aid  in  execution  or  by  reason  of  his  office ;  or  for  any  thing  done  in 
pnrsnance  of  the  act  for  consolidating  the  provisions  of  the  acts  relating 
to  the  duties  under  the  management  of  the  commissioners  for  the  affairs  fj/ 
Taxts^  or  any  act  for  granting  duties  to  be  assessed  under  the  regulations 
of  the  act,  &c.  (/).  So,  the  venue  is  local  in  an  action  against  an  officer 
of  the  army,  navy,  or  marines,  for  any  thing  done  in  the  execution  of  or  by 
reason  of  his  office  {g)  ;  or  against  any  person  for  any  thing  done  in  pur- 
saaoce  of  the  acts  relative  to  larceny,  &c.  or  malicious  injuries  to  proper- 
ty (A).  And  by  the  statute  42  Geo.  8,  c.  85.  s.  6,  the  provisions  of  the 
statute  21  Jac.  1,  c.  12,  with  regard  to  the  venue,  &c.  are  extended  to  all 
persons  in  any  public  employmentj  or  any  office,  station,  or  capacity,  either 
dril  or  military,  either  in  or  out  of  the  kingdom ;  and  who,  under  any  act 
of  parliament,  &c.  have,  by  virtue  of  any  such  employment,  &c,  power  to 
commit  persons  to  safe  custody  ;  provided  always,  that  when  any  actiod 
npoQ  the  case,  trespass,  battery,  or  false  imprisonment,  shall  be  brought 
against  any  sach  person  in  this  kingdom,  for  or  upon  any  act  done  out  of 
the  kingdom,  the  plaintiff  may  lay  such  act  to  have  been  done  in  West- 
BODster,  or  any  county  where  the  defendant  shall  reside. 


it)  Id, 

(9)  1  Show.  864;  Bal.  N.  P.  196;  Tidd, 9th 
11435. 

(s)  2  TWimt  252;  2  Campb.  266,  S.  a  4 
bit,  »5;  Tidd,  9th  ed.  480;  anU,  269;  t€d 
furtt  Me  the  words  of  statate  21  Jao.  1»  o.  4» 
•lie,  269,  ud  note  (a)  infra, 

(a)  S  B.  &  C.  700;  5  D.  &  R.  616,  S.  G. 

{b)  21Ja&  1,  c.  12,  8.  5.  This  statate  is 
Ht  in  fbne  in  Maine.  CampbeH  v.  Thompaon , 
4  flbeplej,  1 17.  Whether  a  person  who  desirti 
ft  Mutable  to  act,  and  who  a$n$U  him,  ia  with* 
•  tbn  proTiaioo,  see  Holt,  N.  P.  B.  478;  3 
Ciapb.  257;  2  Stark.  R.  445. 


(c)  General  oonstraction  of  the  words  ■*  fbr 
any  thing  done,*'  see  Tidd,  9th.  edit.  29>  19; 
10  B.  &  C.  297.  When  it  extends  to  assump. 
sit  for  money  had  and  received,  4  B.  &  C.  200. 

{d)  28  Geo.  8,  c.  70,  s.  84. 

(«)  24  Geo.  8,  sessi  2,  c.  47,  s.  85, 89;  which 
statate  is  howeTer  repealed  by  the  6  Geo.  4,  o. 
105;  and  see  28  Geo«  8,  a  27,  s^  28;  6  Geo. 
4)  c.  108,  s.  97. 

(/ )  48  Geo.  8,  c;  99»  s.  70. 

ii)  6  Geo.  4,  0. 108,  s.  97. 

(A)  7  &  8  Geo.  4,  o.  29,  s.  75,  and  c.  80,  s. 
41. 


(1)  The  New  York  Statate  above  referred  to»  expressly  excepts  aetions  oosceming  nsnry, 
— htrntnce,  extortion,  &e. 

(2)  ElTidaLawi  N.  T.  teas.  24.  o.  47.  s.  1 ;  1  B.  L.  155«    See  Rer.  Stat  409,  s.  8. 
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The  venue  in  an  action  against*a  justice,  constable,  &c.  for  an  act  done  in 

vAmn,  fto.  ^|jg  execution  of  his  office,  seems  to  be  local,  if  the  party  acted  under  col- 

Mly.  Th«   QY  q{  ijig  office,  intending  to  act  in  his  official  character,  although  it  did 

not  strictly  justify  him ;  for  he  would  want  no  protection,  if  in  reality  he 

acted  in  due  course  of  his  office  (t). 

So  actions  against  persons  acting  under  the  acts  relating  to  Highways 
(Jc) ;  or  Turnpikes  {I)  (1)  ;  or  the  Militia  (w),  and  various  other  acts ; 
are  local  by  express  provision.  Attornies^  when  plaintiffs,  and  suing  in 
their  own  Court,  have  the  privilege  of  laying  and  retaining  the  venue  in 
Middlesex  in  transitory  actions,  although  the  cause  of  action  arose  in 
another  county  (n). 

*The  venue  is  thus  stated,  in  the  margin  of  the  declaration,  ^'  Middlesex 
to  wit,"  or  "  City  of  Bristol  and  County  of  the  same  city  to  wit"  (o).  It 
was  always  a  doctrine,  that  such  venue  in  the  margin  would  aid  but  not 
prejudice,  and  in  dvil  cases,  if  the  name  of  a  place  only^  and  no  coanty, 
or  a  wrong  county  were  stated  in  the  body  of  the  declaration,  it  would 
suffice,  because  the  place  was  always  construed  to  refer  to  the  county  in 
the  margin,  (2),  though  another  county  also  were  mentioned  ;  and  on  the 
other  hand,  when  the  proper  venue  was  laid  in  the  body  of  the  declara* 
tion,  the  county  in  the  margin  would  not  vitiate  and  might  be  rejected  aa 
surplusage  (/?).  But  in  criminal  cases  the  rule  was  more  strict,  and  though 
the  county  in  the  margin,  when  expressly  referred  to,  was  sufficient,  yet  it 
must  then  either  be  named  in  the  body  or  be  so  esypressly  referred  to  in 
all  cases  (^). 

Before  the  Pleading  Reg.  Gten.  Hil.  T.  4.  W.  reg.  8,  it  was  necessary, 
as  well  in  criminal  as  in  civil  cases,  to  state  and  repeat  the  venue  in  the 
body  of  the  declaration  or  indictment,  and  it  was  usual  to  name  a  parish, 
town,  or  hamlet,  or  other  known  place,  (not  being  a  hundred)^  as  well  as 
the  county  (r).  In  London,  it  was  formerly  considered  necessary  to  state 
some  parish  and  ward,  though  in  other  places  a  city  or  town,  without 
naming  any  particular  parish,  was  always  holden  sufficient  («).     In  crtm- 


•  (i)  2  Stark.  Rep.  146,  448;  10  Moore,  68, 
876;  4  T.  R.  555;  5  M 1,  2;  see  Tidd.  9th  ed. 
19,  29,  81.  Bat  ft  constable  has  no  protection 
in  this  respect,  if  he  oommit  an  assault,  &o.  al- 
together, and  clearly  not  warranted  by  his  o^ 
fioe,  Stra.  446. 

{k)  28  Geo.  8,  o.  78,  s.  81. 

(0  8  Geo.  4,  c.  126,  s.  147.  Assumpsit 
against  a  toll  collector  for  toll  improperly  ta* 
ken  is  local,  4  B.  &  C.  200.  That  was  a  de- 
cision on  a  local  act,  but  the  clause  on  which 
the  decision  turned  contained  words  similar  to 
those  used  in  the  147th  section  of  the  8  Geo.  4. 

(«i)  42  Geo.  8,  c.  90.  s.  178. 

(n)  2  Salk.  6684  4  Burr.  2027;  2  Bla.  Rep. 
1005;  8  X.  K.  573;  Partington  v.  Woodcock,  2 
Dowl.  550;  bat  then  it  must  appear  from  the 
declaration  or  proceedings  that  the  plaintiff  sues 
as  an  attorney  or  in  person  and  not  by  anoth- 
er attorney,  Lowless  9.  Tims,  8  Dowl.  707;  8 


Chitty  Gen.  Prao.  647. 

(0)  Lord  Hardwicke  was  of  opinion  that  the 
*'ss"  in  the  margin  of  the  declaration,  wis  not 
originally  meant  to  signify  the  county,  but  wis 
only  a  detonation  of  eaoh  section  or  parsfiaph 
in  the  record,  Gas.  Temp.  Hardw.  844.  In  in* 
dictments  the  words  ^  to  wit,"  are  general^ 
omitted  after  the  venue  in  the  margin  or  b^ 
ginning  of  the  indictment. 

(p)  1  Saund.  808,  n.  1 ;  8  WOs.  889;  8  T. 
R.  887;  1  Taunt.  879;  Com.  Dig.  Pleader,  a 
20;  and  •see  2  East,  497;  2  Taunt  789;  1 
Marsh.  868,  8.  C.;  2  Moore,  «7;  and  see  ts 
^is  effect.  Doe  v.  Roe,  8  DowL  828;  and  see  8 
Bing.  855. 

iq)  1  Saund.  801»  n.  1;  1  Chit  Grim.  Law, 
194. 

(r)  Co.  Lit  125  a,  n.  2. 

(s)  Cro.  Jao.  807;  Leaoh,  do*  Law. 
4  Hawk;  P.  C.  86,  s.  88. 


(1)  The  yenue  should  be  laid  in  the  county  where  toll  is  improperly  collected,  in  an  action 
Under  a  turnpike  act,  *<  providing  that  every  such  action,  for  anything  done  in  pursuance  of 
that  act,  should  be  brought  where  the  matter  should  arise."  Waterhouse  v.  Keen,  6  Dowl.  & 
Ryl.  257. 

(2)  Vide  Slate  v.  Po6t,9  Johns.  81 ;  TuberviUe  v.  Long,  8  Hen.  &  Mun,  812;  Sharpv. 8hazp» 
8  Wend.  280. 


ITS  PABTS  AND  PABTIGULAR  REQUISITES. 


274 


IT.   tTB 


iual  cases  it  is  still  necessary  to  name  some  parish  or  town  as  well  as  the 

coaaty,  and  the  statement  in  an  indictment  that  a  party  committed  per-  ^^*"»  *^* 

jury  at  Guilderhall  in  London  was  in3uE&cient(^);  and  though  the  7  G.  ^^y-  ^^* 

4,c.64,  8.  20,  aids  the  want  of  a  proper  venue,  yet  the  total  omission  of    *""** 

the  coanty  in  the  body  of  the  indictment  will  be  a  fatal  defect  (u).-    But 

in  mi/ actions  in  the  superior  Courts  as  the  jury  is  no  longer  de  vicineto^ 

the  statement  of  a  county  alone,  or  that  the  contract  was  made  in  London, 

withoat  laying  a  parish  or  ward,  has  long  sufficed  (2;),  unless  where  a 

local  descripiioQ  is  necessary,  as  in  replevin,  &c.  (jy^.    The  same  rule 

applied  *even  in  actions  on  penal  statutes  (^),  unless  part  of  the  penalty  [  *275  ] 

be  given  to  the  poor  of  the  parish  in  which  the  offence  was  committed, 

irben  the  name  of  the  parish  is  material  (a).     Where  a  parish  is  named, 

so  much  strictness  does  not  prevail  as  formerly  ;  thus  in  trespass  quare 

clavsum  fregity  where  the  locus  in  quo  is  stated  to  be  in  the  parish  of  A., 

it  is  sufficient  to  prove  it  to  be  a  reputed  parish,  though  strictly  it  be  only 

a  hamlet  (^). 

In  Inferior  Courts  it  continues  necessary,  in  addition  to  the  statement 
of  the  county  as  a  venue,  to  aver  that  every  material  fact  took  place 
"within  the  jurisdiction  of  the  Court,"  as  in  assumpsit,  as  well  that  the 
,  promise  or  contract  was  made,  as  that  the  goods  were  sold,  or  the  money 
J  had  and  received,  &c.  within  the  jurisdiction  of  the  Court  (1)  ;  and  if  the 
allegation  be  omitted,  the  declaration  will  be  insufficient,  even  after  ver- 
dict (c).  But  as  to  such  matters  as  are  stated  only  in  aggravation,  of  * 
damages,  and  might  be  omitted,  it  is  not  necessary  to  allege  that  the  same 
art^  within  the  jurisdiction  (^Z),  and  it  suffice  to  allege  that  an  account 
Tas  stated  within  the  jurisdiction,  without  averring  that  the  items  of  the 
aocoant  accrued  there  (e).  It  has  been  recently  decided  that  even  in  a 
declaration  in  debt  on  the  judgment  of  the  inferior  Court,  it  is  necessary 
to  show  that  the  original  cause  of  action  accrued  within  its  jurisdiction  (/). 
When  a  transitory  matter  has  occurred  abroad^  it  may  in  general  be 
^ted  to  have  taken  place  in  any  English  county,  without  noticing  the 
place  where  it  really  happened ;  but  if  the  real  place  abroad  be  stated,  it 
dioald  be  shown  under  a  scilicetj  that  it  happened  in  an  English  county, 
M  for  instance,  "  in  Minorca,  to  wit,  at  Westminster,  in  the  county  of 
Middlesex"  (^). 


(0  Seethe  anthorities  ooUected  in  1  Chit. 
<^  Uw,  196,  197;  Leaoh.  Cro.  Law,  92S; 
Ctt.Lh.  125  b,  n.  2.  Bat  it  is  not  in  general 
BtBomy  to  provt  in  eridenoe  that  there  ie 
■dia  purish  aa  that  named  in  the  indiot- 
■ttt,  1  R.  &  M.  488.  And  it  seems  that  the 
niietmeot  would  be  good  even  if  it  were 
fivvcd  oegatiTelj  that.&re  was  no  snch  par- 
a^ieeui. 

(0)  Rex  V.  fiart,  6  Car.  &  P.  123. 
Ji)  3  M.  &  SeL  148;  Co.  Lit  126  b.  n.  2; 
vm.  Ab.  Trial,  H.  a,  6;  4  Saond.  8  a;  Lutw. 
«7. 

(9)  1  Bannd.  847,  n.  1. 
it)  Co,  Lit  126  b;  24  Geo.  2,c.  18;  SEsp. 
•  219;2  Sannd.  876,  n.  9;  WiUee.  99,  n.  a. 
U)  3&p.  Bep.219. 
(6)  2  Camp.  5,  note,  and  see  post,  276,  as 


to  Tarianoe. 

(c)  1  Sannd.  74  a,  n.  1;  1  T.  R.  151 ;  8  Id. 
127;  Cro.  Jac.  502;  6  T.  R.  764;  Read  v, 
Pope«  1  Crom.  M.  k  Ros.  802;  4  Tyr.  408,  S. 
C;  Salter  v.  Slade,  1  Adol.  k  EU.  608. 

id)  1  Saund.  74,  n.  1 ;  Bao.  Ab.  Pleas,  £.  1. 

(e)  2  St  a.  827.  In  assumpsit  for  work 
and  labor  in  healing  horses  loithin  the  jurudic- 
tion  of  a  Coanty  Court,  and  for  potions,  &o. 
administered  on  thote  oeeatiom,  it  was  held 
that  this  amounted  to  a  sufficient  allegation 
that  the  potiom  were  administered  within 
the  jurisdiction  of  the  Court,  8  B.  &  B.  809;  7 
Moore,  137,  S.  C. 

if)  Read  v.  Pope,  1  Cr.  M.  &  R  802;  4 
Tyr.  408. 

ig)  Cowp  177,  178}  10  Mod,  255;  ante, 
267,  268;  7  T.  R.  248;  Bayley  on  Bills,  5th 


(1)  Thornton  «.  Smith,  1  Wash.  81,  and  the  cases  there  cited.  Vide  Murray  v.  Fit^patrick, 
«^MS,  41.  Wetmoxe  v.  Baker,  9  Johns.  307.  E?ans  v.  Munkley,  4  Taunt.  47.  Shepard  v. 
%»,  2  Johns.  447.  Brigga  v.  Naatooket  Bank,  5  Mass.  96.  Turberrille  v.  Long,  8  Hen.  k 
•  na.  W9. 
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lY.  ITS        Iq  Mostyn  v.  Fabriffos  (A),  Lord  Mansfield  observed,  that  altbongh 
PARIS*  &o.  actions  of  a  transitory  nature  that  arise  abroad  may  be  laid  as  happening 
Mly.  The   Jq  qq  English  county,  yet  in  the  case  of  a  deed  made  abroad,  it  should  be 
"**^'      averred  that  it  was  made  in  the  foreign  country,  laying  the  venue  under  a 
videlicet.     But  unless  a  deed,  bond,  or  bill  of  exchange  made  abroad,  de- 
rive from  that  circumstance  any  peculiar  character  unknown  to  the  Eng- 
[  •276  ]  iJsh  law,  or  be  for  the  payment  of  foreign  *money  (t)  ;  so  that  the  state- 
ment that  it  was  a  foreign  instrument  is  substantially  important,  there 
seems  to  be  no  occasion  to  state  that  it  was  made  abroad  (Ac).     In  stating 
a  matter  or  record,  no  venue  seems  necessary,  as  the  record  must  be  pre- 
sumed to  be  where  the  Court  is  (/)  ;  but  in  pleading  an  Irish  judgment  it 
may  be  otherwise  (m). 

Before  the  general  pleading  rule,  Hil.  Term,  4  W.  4,  reg.  8,  prohibit- 
and  T^tptti'  ing  the  repetition  of  venue  or  place  in  the  body  of  a  declaration,  it  was 
ixon  of  considered  that  the  venue  should  be  laid  and  repeated  throughout  every  ; 
part  of  the  declaration  distinctly  to  every  material  traversable  fact  (n)  ;  and  ; 
formerly  the  omission  was  considered  fatal  on  trial,  though  issue  were 
taken  upon  another  point  (o).  But  even  in  a  local  action,  as  in  case  for  an 
injury  to  a  water-course,  no  precise  local  description  of  the  nuisance  com- 
plained of  was  necessary,  and  provided  the  county  were  properly  stated, 
it  was  sufficient,  except  in  replevin.(;?).  And  where  there  were  several  . 
facts,  yet  if  the  sentences  in  which  they  were  stated  were  coupled  with 
the  conjunction  ''  am/,"  the  venue  laid  in  the  first  allegation  would  apply 
to  all  the  facts  (jq).  So  the  performance  of  a  contract  would  be  inferred 
to  have  been  at  that  place  where  it  was  entered  into  (r)  ;  though  it  was 
usual  to  repeat  the  venue  to  each  averment  (5).  No  venue,  however,  need 
have  been  laid  to  matter  of  inducement  when  not  traversable^  and  which 
consequently  could  not  be  tried  (/)  ;  nor  was  a  venue  necessary  in  general 
to  a  negative  allegation  (w). 

Where  a  parish  was  stated  merely  as  a  venue^  it  was  not  necessary  for 
the  plaintiff  to  prove  that  there  was  such  a  parish  in  the  county  (x)  ;  nor 
was  it  of  any  consequence  that  the  cause  of  action  should  appear  to  have 
arisen  in  a  different  parish  (^).  That  rule  applied  to  penal  actions,  as  in 
debt  on  the  game  laws  (z)  ;  but  when  part  of  the  penalty  sought  to  be  re- 
covered was  given  to  the  poor  of  the  parish,  the  name  of  the  parish  was  j 


As  to 

tiaUment 


venue  in 
body  of 
declara- 
tion. 


edit.  172;  Co.  Lit.  261  b.  See  observations, 
1  Stark.  Grim.  Law,  23,  note  (A);  1  Chitty 
Crim.  Law,  178,  180.  As  to  the  indictments, 
7  Oeo.  4,  c.  14.  s.  12,  18;  9  Geo.  4,c.  81. 

(h)  Cowp.  177,  178;  anU,  266,  267;  2  Ld. 
Ravm.  1048,  S.  C.  in  SaUc.  622,  and  6  Mod. 
228. 

(i)  2  6.  &  Aid.  808;  2  B.  &  C.  16;  2  D.  & 
R.  16,  S.  C.  The  question  of  stamps  might 
perhaps  also  be  material,  if  the  instrument 
be  not  shown  on  the  fiice  of  the  declaration  to 
have  been  made  abroad.  In  general  a  con- 
tract is  to  be  construed  according  to  the  laws 
of  the  country  where  it  was  made,  &e.  7  T. 
R.  241;  SCampb.  166;  3  Taunt.  82. 

{k)  See  8  Campb.  805;  seeBayley  on  Bills; 
Steph.  2d  edit.  365;  1  Saund.  74,  note  {k). 
6th  edit. 

{I)  1  Vent.  264. 

(m)  See  6  East,  478;  4  B.  &  G.  411. 

(n)  Ring  v.  Roxborough,  2  Gromp.  &  Jerr. 
418;  2  Tyr.  468,  S.  C.;  R.  T.  Hardw.  238;  14 


East,  291, 803;  8  M.  &  Sel.  149;  Com.  Dig. 
Pleader,  C.  20;  6  T.  R.  620;  2HaL  P.  C.17»; 
10  East,  864  to  366;  18  Td,  142;  see,  how* 
over,  11  Price,  400;  see  the  obeervations  of 
Mr.  Justice  Le  Blanc,  10  East,  866,  866;  tnd 
of  Lord  Ellenboroueh,  14  East,  800,  as  to  the 
words  "thin  and  there,** 

(o)  2  Leon.  22. 

{p)  2  East,  608 ;  1  T^unt.  880.  Sed  qvitn^ 
see  Co.  Lit.  125  b.  « 

(7)  1  Saund.  229,  and  note  2;  Com.  Dig. 
Pleader,  G.  20;  Hardr.  61;  ante,  268;  2  Hal 
P.  C.  179. 

(r)  Cro.  Eliz.  880;  Com.  Dig.  Pleader,  C. 
20. 

(<)  Com.  Dig.  Pleader,  C.  20. 

(0  Plowd.  191;  Com.  Dig.  Pleader,  a  20; 
2  Stra.  817;  Steph.  2d  edit  880. 

(u)  AnU,  269;  6  T.  K  616;  1  Taunt  879. 

(X)  1  R.  &  M.  488;  see  8  M.  &  SeL  148. 

(y)  2  East,  497. 

(a)  8  Esp.  Rep.  218;  2  Saund.  876.  n.  9. 
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matter  of  substance,  and  the  offence  mast  necessarily  be  laid  and  proved  r7«  ™ 
to  have  taken  place  therein  (a).  So,  in  an  *action,  though  not  local,  if '^"»  • 
the  situation  of  land  or  other  real  property  be  described,  though  unneces*  ^^y-  ^* 
sarilj,  in  a  material  averment,  to  be  situate  in  a  particular  parish  or  place,  '  \ 
flie  plaintiff  would  fail  on  the  trial  if  there  were  a  substantial  mistake  (6). 
Where  in  debt  qui  tarn  the  plaintiff  sued  as  well  for  the  poor  of  the  "  par- 
ish of  St.  James,  in  the  county  of  Middlesex,"  as  for  himself,  the  descrip- 
tioQ  of  the  parish  was  held  sufficient,  although  there  were  in  the  county 
the  parishes  of"  St.  James,  Clerkonwell,"  and  of"  St.  James,  in  the  lib- 
erty of  Westminster  ;"  for  the  latter  parish  is  sometimes  called  by  the 
latter  names,  and  sometimes  St.  James  (c).  So  where,  in  ejectment, 
premises  were  stated  to  be  in  the  "  parish  of  St.  Luke,"  in  Middlesex,  the 
Coart  held  there  was  no  variance,  although  there  is  the  parish  of  "  St. 
Loke,  Chelsea,"  in  Middlesex,  and  there  is  also  the  parish  of  "  St.  Luke, 
{Hd  Street,"  in  that  county  ;  for  the  latter  parish,  in  which  the  premises 
fere,  is  also  commonly  called  "  St.  Luke,  Middlesex  ;"  and  the  court  rec- 
(^ized  the  principle,  that  it  suffices  to  describe  tlie  parish  by  the  name  by 
which  it  is  commonly  known  {jl).  It  has,  however,  been  held  to  be  a  fa- 
tal Tariance  to  describe  land  situate  in  the  parish  of  A.  as  situate  "in  the 
Tinited  parishes  of  A.  &  B.:"  the  parishes  being  united  by  statute  merely 
ilbr  the  support  of  the  poor  (c).  But  if  a  fact  bo  stated  to  have  occurred 
"at  or  near"  a  particular  place,  the  mistake  may  not  be  so  material  (/) 
(1).  And  when  it  is  doubtful  whether  the  place  where  a  navigation  is 
alleged  to  lie,  is  stated  in  the  declaration  as  a  venue,  or  as  a  local  descrip- 
tion, it  will  be  referred  merely  to  the  venue,  and  need  not  be  proved  to 
be  at  such  place  (§•).  The  mode  of  describing  the  place  or  venue  in  tres- 
pass and  replevin  (A),  and  other  particular  actions,  is  stated  in  the  notes 
to  the  several  precedents  in  such  actions. 

At  common  law,  if  it  appeared  upon  the  record^  that  the  contract  or  cause  Conae- 
rf  action  arose  in  a  county  different  from  that  in  which  the  venue  was  2SJ3S  ^ 
kid,  it  was  error  (f).     But  by  16  &  17  Oar.  2,  c.  8  (2),  "  after  verdict,  venne  and 
JBdgment  shall  not  be  stayed  or  reversed,  for  that  there  is  no  right  venue,  ]|J*«n  aid- 
»  aa  the  cause  were  tried  by  a  jury  of  the  proper  county  or  place  where 
die  action  is  laid  (3);"  and  this  statute  extends  not  only  to  those  cases 
vbere  there  is  a  wrong  venue  in  the  proper  county,  but  also  to  those  where 
die  cause  has  been  improperly  tried  in  a  wrong  county,  and  whether  the 
objection  appears  on  the  record  or  not  (k).    And  the  4  &  5  Anne  (J)  (4) 
tttends  this  provision  to  a  judgment  by  confession,  nil  dicet  or  non  sum 

{•)  SEip.  Rep.  219;  2  Sannd.  876,  n.  9;  661;  1  B.  &  P.  225;  6 Taunt  789. 

Alb,  Erid.  199.  (g)  2  £a8t»  797;  11  Id.  226,  229;  2  Camp. 

(6)  1  EBp.  Sep.  968;  2  B.  &  P.  281 ;  2  Lev.  8,  6;  6  Taant.  789. 

pi;  Sdk.452;  Bao.  Ab.  Trespan,K.,6£a8t,  {h)  See  1  Saund.  847,  n.  1. 

^;  11  U.  226;  Stra.  695.  (i)  Com.  Dig  Aotion,  N.  6;  1  Sannd.  74,  n. 

(e)  3  Bing.  449.  2. 

{d)lY,&  J.  492;  seeako  18  East,  9.  (k)  1  Saond.  248,  note  8;  7  T.  B.  688;  2 

(<)  2  Qimpb.  274.  East,  580;  2  Saand,  6  d,  in  notes. 

(/ )  Poke,  SYid.  4th  edit  220;  4  T.  B.  658,  (/)  C.  16, 8.  2. 

(1)  Aee.  Gnest «.  Canmont,  8  Campb.  285.  And  see  ftuther  npon  this  rabjeet,  PldUipp's  Er* 
w,166;  Vowels  «.  MiUer.S  Tannt  140;  WUliams  v.  Bargees,  8  Taunt  127. 

Ci)  U  ferae  in  PennsjlTania,  Roberts'  Dig.  89;  8  Binn.  624. 

(S)  Vide  Um  N.  T.sess.  11.  c.  82,  s,  6.  p.  120.  s.  8.  p.  121,  s.  11,  p.  122. 

(4)  Thefint  18  seetaons,  and  the  20th  and  27th  sectionB  of  this  statate,  are  in  (brae  in  Pentt" 
•yHiaia.    Roberta*  Dig.  48;  8  Binn.  625. 
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IV.  i»  informatus  (m)  (1).  And  the  same  prorision  appears  *to  have  been  ex- 
PABT8,  Ac.  |;0Q(jed  iq  peual  actions  by  the  4  Geo.  2,  c.  26,  s.  4,  (n).  But  as  inferior 
rJnii^  Courts,  not  of  record,  are  not  included  in  these  acts,  a  declaration  in  the 
County  Court,  omitting  the  necessary  allegation  as  to  the  subject-matter  of 
the  action  having  arisen  within  the  jurisdiction,  will  still  be  insuflScient, 
even  after  verdict  (o).  Hence  it  follows,  that  even  in  local  and  penal  ac- 
tions in  the  superior  Courts,  the  only  modes  of  objecting  to  the  venue  are 
by  demurrer  (p),  or  at  the  trial  as  a  ground  of  nonsuit  {g).  In  the  action 
of  ejectment  the  objection  could  not  be  taken  by  a  demurrer,  but  would 
be  available  on  the  trial ;  and  at  all  events  there  could  be  no  execution  be- 
cause the  sheriff  of  one  county  cannot  deliver  the  possession  of  land  in 
another  (r).  In  a  recent  case  it  was  considered  that  the  total  omission  of 
local  description  in  the  body  of  a  declaration  in  ejectment  was  error,  al- 
though the  proper  county  was  stated  in  the  margin,  but  the  Court  gave 
leave  to  amend,  pending  a  writ  of  error  («).  In  other  local  actions,  if  the 
venue  be  laid  in  the  wrong  county,  and  the  objection  appear  upon  the 
record,  it  is  clear  that  the  defendant  may  demur  (/)  ;  and  if  it  do  not  ap- 
pear on  record,  may,  sometimes,  if  the  declaration  be  upon  a  specialty  re- 
lating to  t'he  premises,  avail  himself  of  the  objection  at  the  trial  as  aground 
of  nonsuit  (u)  ;  or  in  trespass  or  ejectment,  on  the  plea  of  not  guilty  (x);  or 
in  replevin,  on  the  plea  of  non  cepil  (jf)  ;  or  may  plead  the  matter  in  abate- 
ment (z).  And  even  in  transitory  actions  an  unnecessary  precise  description 
of  local  situation  may,  if  erroneous,  be  fatal  on  the  trial  (a)  ;  though 
where  the  description  is  rather  by  way  of  venue  it  will  be  otherwise  (b). 
If  a  local  description  or  venue,  when  necessary^  be  omitted,  it  is  not  mat- 
ter of  nonsuit  (c),  but  now  only  a  ground  of  special  demurrer  (d)  (2)  ;  and 
by  pleading  over  to  the  merits  *  any  formal  defect  in  the  venue  is  aided  (f )• 
In  transitory  actions,  the  omission  of  the  venue  is  aided  at  common  law 
by  a  judgment  by  default,  because  the  defendant  thereby  admits  that  there 
[*279]  is  nothing  to  try  (/)  ;  and  an  objection  merely  to  *the  mode  in  which 
the  venue  is  stated  can  be  taken  only  by  special  demurrer  (§•)  (3). 


(»)  Id.;  2  Com.  B«p.  556. 

(n)  Wines,  699, 601 ;  seoTidd.  8th  edit.  928. 
But  see  4  East,  887, 888,  where  the  verdict  was 
set  aside,  though  no  objeetion  with  regard  to 
the  venue  appears  to  have  been  taken  at  Nisi 
Prius.     Ante,  269. 

(o)  Ante,  276;  when  or  not  amendable,  Salt- 
er V.  Slade,  1  Adol.  &  EU.  608. 

(p)  1  Wils.  166. 

iq)  7  T.  R.  688;  2  East,  680;  Ck>wp.  410;  2 
Bla.  Rep.  1088;  Tidd,  9th  edit.  427. 

(r)  7  T.  R.  687,  688;  Cowp.  170;  see  arUe, 
267. 

{$)  Doe  V.  Bath,  2  Not.  &  Man.  440;  but 
see  8  Bing.  866;  and  qumre,  whether  after 
Terdict  it  is  error,  for  the  lessor  of  the  plaintiff 
must  always  at  his  peril  point  out  the  premises 
to  the  sheriff,  of  which  he  is  to  deliver  posses- 
sion, and  the  local  description  in  the  declara- 


tion merely  of  a  parish  is  rarely  any  predss 
guide. 

(0  1  Saund.  141  d.  note;  8  Bingfa.  459| 
Garth.  182;  7  T.  R.  588;  2  Bla.  Rep.  1070;  S 
T.  R.  887;  1  WUs.  166;  and  see  10  East,  3^ 

(tt)  Supra,  note  (y);  1  Sid.  287. 

(x)  Id,;  Stra.  696. 

(y)  1  Saund.  347,  note  1  cites  Stra.  607;  2 
Bfod.  199;  ace.  2  GUb.  Rep.  166;  2  Wih.  865> 
$emb.  contra. 

(z)  Com.  Dig.  Abatement,  H.  17. 

(a)  Ante,  277,  n.  {b). 

{b)  Ante,  277,  n.  (g). 

{e)  2  East,  499;  2  Wils.  864. 

((/)  Reg.  Gen.  HiL  T.  4.  W.  4,  reg.  V. 

(e)  2  Ld.  Raym.  1089;  Dyer,  16  a;  Com. 
Dig.  Pleader.  86;  8  T.  R.  ^87. 

(/)  Lutw.  237;  Cro.  Elix.  880. 

{g)  8  T.  R.  387. 


(1)  Vide  BowdeU  v.  Parsons,  10  East,  859. 

(2)  Vide  Briggs  v.  Nantucket  Bank,  6  Mass.  94. 

(8)  Tide  Briggs  v.  Nantucket  Bank,  6  Mass.  94;  Gilbert  v.  Nantucket  Bank,  Id.  97.  Wberi 
in  a  declaration  on  an  instrument  in  writing,  no  venue  is  stated  in  the  body  of  the  declaratioii, 
but^  only  in  the  margin,  and  no  place  is  alleged  at  which  the  instrument  was  executed,  is  dq 
variance  if  the  instrument  produced  in  evidence  bear  date  at  a  difforent  plaoe  from  that  in  whidi 
the  venue  is  laid.     Alder  v.  Griner,  18  Johns.  449. 
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If  no  Tenue  be  laid  in  the  margin  the  defendant  may  demur  (A)  ;  or,  it    ^-  "• 
seems,  may  plead  that  matter  in  abatement  (i).    Bat  before  the  Reg.  Oen.  '^*"'  **^ 
Hil.  T.  4  W.  4>  reg.  8,  if  a  county  be  named  in  the  margin  it  sufficed  even  ^^^'  "^^ 
<m special  demurrer  (j)' 

The  Reg.  Gea.  Hil.  T.  4  W.  4,  reg.  8,  orders  that  «  The  name  of  a 
coontj  shall  in  all  cases  be  stated  in  the  margin  of  a  declaration,  and  shall 
be  taken  to  be  the  venue  intended  by  the  plaintiff,  and  no  venue  shall  be 
stated  in  the  body  of  the  declaration  or  in  any  subsequent  pkading'.  Pro- 
tided  that  in  cases  where  local  description  is  now  required  such  local  de- 
seriptioDs  shall  be  given  "f  (1). 

The  same  Reg,  (V.  In  trespass,^  orders  that  "  In  actions  of  trespass  JJ^.*!!°®**' 
quare  clausum  fregit,  the  close  or  place  in  which,  &c.  must  be  designated  as  to  venue 
in  the  declaration  by  name  or  abuttals  or  other  description,  in  failure  and  de- 
whereof  the  defendant  may  demur  specially."  soription 

The  first  of  these  rules  has  put  an  end  to  the  useless  statement  and  in-  <ieoii!rti-"* 
cessaDt  repetition  of  venue  in  all  p^r^oTia/ actions,  where  it  is  in  law  quite  tion,  firU 
immaterial  in  what  place  or  what  part  of  a  county  the  fact  or  facts  oo-  ^  ^•.. 
carred  and  has  thus  even  rendered  more  concise  the  form  of  declarations  4  ^'  4^^ ' 
on  bills  of  exchange,  promissory  notes,  and  common  debts  recoverable  in  reg.  8.  No 
assompsit  or  debt  under  the  common  indebitatus  counts  (AJ).    If  venue  or  3®°?®.^ 
j^BCQ  be  unnecessarily  stated,  a  judge  on  summons  may  order  the  allega-  |q  l^^y  ^f 
tioQ  to  be  struck  out  (/),  but  it  is  not  a  ground  even  of  special  demurrer  declaration 
(«),  and  if  inadvertently  place  be  incorrectly  repeated  only  once  or  so,  °'  "****" 
itvoold be  more  liberal  practice  to  apply  to  the  plaintiff's  attorney  to pj^a^iug.^ 
onue  the  useless  words,  instead  of  vexatiously  putting  him  to  trouble,  loss  Reg.  Gea. 
rf  time,  and  expense  of  a  summons  or  motion,  which  proceeding,  as  ob-  Si^?*  * 
aenred  by  the  Court,  may  be  even  more  vexatious  than  the  useless  words  y.  intHS- 
objected  to  (n).    As  to  the  extent  of  the  application  of  the  rule  it  would  pa8$, 
«em  from  its  terms  to  apply  to  every  declaration  and  pleading  in  which 
local  description  is  not  clearly  required ;  so  that  even  in  actions  where 
the  Teaoe  is  local,  as  in  case  for  an  injury  to  a  house  or  land,  or  right  of 
common  or  way,  after  stating  the  county  in  the  margin,  no  subsequent 
tiatement  of  place  is  necessary;  and  yet  it  is  usual  in  these  actions,  to  in- 
ttrt  a  local  description,  and  this  notwithstanding  the  terms  of  the  rule 
■ay  perhaps  be  applicable  (o). 

*Itt  a  declaration  of  trespass  quare  clausum  /regit  the  rule  is  express  [  *280  ] 
ftatone  of  the  three  descriptions  must  be  adopted,  as  firsts  a  name;  se-  Name  of 
fondly^  description  by  abuttals ;  or  thirdly^  some  other  description  ;  or  Jj*^£  ^^ 
fte  defendant  may  demur  specially^  and  abutting  towards^  the  frequently  qu©  esa^n- 
•dopted  word,  is  incorrect,  and  the  proper  abuttal  is  "  o«,  "  so  as  not  to  tial. 
admit  of  any  intermediate  property  0?)  (2).    The  object  of  thus  requir- 

U)  1  Latw.  285.  168;  1  Crom.  M.  &  Ros,  596,  S.  G. 

(0  Com.  Kg.  Abatement,  H.  18,  (w)  Id.  ibid. 

0)  Duncan  V.  Passenger,  8  B'mg.  855.  (n)  Per,   Cur.  in  Brindley  v,  Dennett,  2 

.  J^)  Beg.  Oen.  fee  the  rule  faUy  Jervis's  Bmgh.  184;  9  Moore,  888,  S.  G. 

**••  (0)  See  forms,  vol.  ii. 

(0  Harper  v.  Ghamneyg,  2  DowL  680;  1  {p)  Lemprierer.  Humphrey,  1  Harr.  &WoU, 

goB.  11  at  RO0.  S69;  4  Tyr.  859;  Fisher  v.  170;  and  as  to  abuttals,  see  Walford  v.  Antho- 

*"»,  3  DowL  27;  Townside  v.  Gurney,  id,  ny,  8  Bing.  75;  tkudpott,  toI.  ii. 

1 8ee  American  Editor's  Preface. 

CU  See  Slate  v  Post,  9  John.  81 ;  Clapp  v.  OUman,  2  Blackf.  45. 

(2)  See  post,  377  and  note.    In  Massacbnsetts,  it  is  required  by  statute,  that  in  actions  of 


^1^  T^rt  dautumf  regit,  the  close  or  place  of  the  alleged  trespass  shall  be  designated  in  th6 
vw  nd  dedaration,  bj  name  or  abuttals,  or  other  proper  description.    Stat  1889,  c  151 ,  s.  8< 


S60  OF  TdB  DEOLABlTIOK^ 

tTi  R8  xDg  particularity  is  to  avoid  the  necessity  for  a  new  assigoinent,  in  case  of 
piKB,  ftoi  ^  pj^  ^f  liberum  tenementam,  which  leads  to  a  useless  course  of  pleading 
Miy.  The  (^)^    The  subject  of  abuttals  will  however  be  more  fully  stated  when  wo 

**"**      consider  declarations  in  trespass  more  particularly  (r). 

Of  Chang'      TJV'e  have  already  noticed  another  recent  improvement  in  the  law  of  ve- 

nae  S*/©^"  ^^^  enabling  either  of  the  superior  Courts  in  which  any  local  action  is  pen- 

cal  Mtions  ding,  OT  one  of  the  judges  thereof,  on  the  application  of  either  party,  to 

ondsr  8  A   order  the  issue  to  be  tried  or  writ  of  inquiry  to  be  executed  in  any  other 

^Mot.     Gonnty  or  place  than  that  in  which  the  venue  is  laid ;  and  for  that  purpose 

22.  Buch  Court  or  Judge  may  order  a  sug'ffestion  to  be  entei'ed  on  the  record 

that  the  trial  may  be  more  conveniently  had  or  writ  of  inquiry  executed  m 

the  county  or  place  where  the  same  is  ordered  to  take  place.     But  this 

regulation  does  not  alter  the  form  of  the  declaration. 

4i!Uij,  The      What  is  termed  tho  Commencement  of  the  declaration  follows  the  ve- 
^^'        nue  in  the  margin,  and  precedes  the  more  circumstantial  statement  of  the 
ment.'       cause  of  action.     Before  the  recent  rules  it  contained  a  statement,  Ist^  Of 
the  names  of  the  parties  to  the  suit,  and  if  they  sued  or  were  sued  other- 
wise than  in  their  own  right  or  liabilitp^  or  in  a  political  capacity  (t.  e, 
as  executors,  as  assignees,  or  qui  tam,  <&c.)  of  the  character  or  right  in 
respect  of  which  they  are  parties  to  the  suit ;  2e%,  Of  the  mode  in  which 
the  defendant  has  been  brought  into  Court  /  and  Sdly,  A  brief  recital  of 
the  form  of  action  to  be  proceeded  in. 
^^•*  With  the  exception  that  it  is  no  longer  necessary  to  refer  to  the  form  of 

fottoM  of    Action,  the  commencement  in  substance  now  contains  the  same  requisites 
com-         as  formerly  prescribed,  and  as  in  mixed  actions  and  in  actions  removed 
■"•"^      from  inferior  Courts  into  one  of  those  at  Westminster  the  ancient  forms 
still  prevail,  it  will  be  advisable  to  state  the  same  as  in  force  before  2  W. 
4,  c.  39. 

It  is  obvious  that,  independently  of  express  regulation  or  precedent, 
some  introduction  preceding  the  substantial  statement  of  the  cause  o&  action 
[  281  ]  ig  useful ;  and  the  commencement  formerly  adopted  was  useful,  as  point- 
ing out  that  the  defendant  was  duly  in  Court  to  answer  the  *complaint, 
and  concisely  intimating  the  character  in  which  the  parties  sued  or  were 
sued,  and  even  the  nature  of  the  action,  by  which  the  parties  interested 
in  the  pleadings  were  enabled  more  readily  to  direct  their  attention  to 
the  subsequent  parts  of  the  declaration  (5). 
As  to  The  ancient  rule  that  the  declaration  and  the  writ  should  in  general 

correspond  with  regard  to  the  names  of  the  parties ;  and  the  consequen- 
ces of  a  misnomer ;  and  the  mode  of  obviating  its  effect ;  and  the  instan* 
ces  in  which  the  objection  is  waived,  have  been  already  stated  (0-  Where 
there  was  a  misnomer  in  the  process  in  the  King's  Bench,  it  was  usual  to 
state  the  fact  thus,  " — to  wit  A.  B.  the  plaintiff  in  this  action,  complains 
of  C.  D.  the  defendant  in  this  suit,  arrested  (or  if  not  bailable,  *  served 
with  process,')  by  the  name  of  E.  P.  being  in  the  custody,  Ac."  And  in 
the  Court  of  Common  Pleas,  the  declaration  was  thus, ''  C.  D.  the  de- 
fendant, arrestedy  (or  served  4c.)  by  the  name  of  E.  P.  was  attached  to 
answer  A.  B.  the  plaintiff  in  this  suit,  of  a  plea,  &c."  and  in  each  Court, 
in  all  subsequent  parts  of  the  declaration,  the  real  name  only,  or  the 

(9)  Bo8aDquet*8  Rales,  59,  note  67;  8  Chit-         (<)  1  Saand.  818,  n.  8,  111,  112;  6  T.  R. 
ty'%  Gen.  Prao.  471 ,  472.  ISO, 

(r)  8m  Baferenoes,  tiqvra,  note  (p).  (0  AiUM,  244  to  261. 
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word  "  defendant,"  was  to  be  inserted.    The  words  arrested  or  served    i^-  "* 
with  process,  wero  considered  preferable  to  the  word  sued{u).    If  the '^*"**^ 
plainliff^s  name  had  beein  mistaken  in  the  process,  the  mistake  might  ^^y-  '^^ 
sometimes  be  aided  in  the  same  manner,  so  as  to  avoid  a  plea  in  abate-  menoe^ 
ment  (v).    It  was  not  necessary  in  any  case  to  state  in  the  declaration  meat 
the  addition  of  the  defendant  either  of  place  or  degree,  for  the  statute  of 
additions  did  not  extend  to  declarations  (x).  "       , 

In  the  King*s  Bench^  in  actions  by  bill  (the  usual  proceeding  before  2  Mode  in 
W.  4,  c.  89,  which  abolished  it,)  against  a  person  not  privileged,  wheth-  J^^^j^J** 
er  he  were  in  the  actual  or  supposed  custody  of  the  marshal,  the  declara-  was 
tioD,  (except  in  Middlesex,  when  the  allegation  as  to  the  supposed  custo-  brought 

dj  was  unnecessary,)  (^)  began  by  stating,  ** to  wit,  A.  B.  complains  "**<'^*'* 

of  C.  D.  being  in  the  custody  of  the  marshal  of  the  Marshalsea  of  our 

lord  the  king,  before  the  king  himself,  of  a  plea  of  trespass  on  the  case, 

(or  as  the  form  of  action  might  be. )    For  that  whereas,"  &c.  (ar) .    It  was 

eoacted  by  4  &  5  W.  &  M.  c.  21,  s.  8,  that  '^  in«all  declarations  against 

k  prisoner  detained  in  prison  by  virtue  of  any  writ  or  process  to  be  issued 

out  of  the  Ckmrt  of  King^s  Bench,  it  shall  be  alleged  in  custody  of  what 

skeriffy  bailiff,  or  steward  of  any  franchise,  such  prisoner  shall  be  at  the 

time  of  such  declaration,  by  virtue  of  the  process  of  the  said  Court,  at 

the  suit  of  the  plaintiffs  ;  *which  allegation  shall  be  as  good  and  effectual  [  *282  ] 

18  if  such  prisoner  were  in  the  custody  of  the  marshal."    That  statute 

did  not  extend  to  proceeding  by  original,  or  in  the  Common  Pleas,  or 

£ichequer ;  and  therefore  that  allegation  was  only  necessary  when  the 

plaintiff  proceeded  upon  a  bill  of  Middlesex,  or  latitat,  or  by  attachment 

or  privilege;  and  if  the  cause  of  action  were  not  bailable,  the  same  plain-^ 

tiff  or  a  third  person  might  in  K.  B.  proceed  against  the  prisoner  as  if  he 

were  at  large  (a).     In  cases  within  the  act,  if  the  declaration  showed  that 

tlie  defendant  was  in  custodv  of  the  sheriff,  but  not  at  whose  suit,  the  de- 

lendant  might  bo  discharged  out  of  custody,  or  he  might  demur  gener^ 

1 1117(0. 

In  the  King's  Bench  by  original,  the  commencement  of  the  declara^ 

iion,  with  the  exception  of  the  name  of  the  Court  at  the  top,  was  in  gen« 

end  similar  to  that  in  the  Common  Pleas  against  persons  not  privileged  ; 

i&d  which  in  assumpsit,  case,  and  trover,  was  as  follows :  '^  -^to  wit,  C* 

B.was  attached  to  answer  A.  B.  of  a  plea  of  trespass  on  the  case,.&C4 

{or  as  the  form  of  action  might  be,')  and  thereupon  the  said  A.  B.  by  E* 

f.  his  attorney,  complains,  for  that  whereas,"  &g,  (c).    The  defendant's 

addition  of  abode  or  degree  ought  not  to  be  inserted  (^d)  ;  and  the  state^ 

ment  that  the  plaintiff  complained  by  more  than  one  attorney  was  consid* 

ered  improper  (e).     And  in   the  Common  Pleas,  or  by  original  in  E. 

B.  it  would  be  incorrect  to  begin  the  declaration  with  a  queritur,  as  in 

tlie  Kin^s  Bench  by  bill  (/). 

With  respect  to  ihe  first  part  of  this  form  it  is  observable  that  in  ac- 

(«)  1  B.  ft  p.  674.  .(c)  8  B.  &  p.  399 ;  Com.  Dig.  Pleader.  C.  a 

(f)  JinU,  247.  (a)  Imp.  K.  B.  618»  6th  ed.;  Tidd,  9th  od. 

(X)  8  B.  ft  P.  895;  Com.  Dig.  Pteader.  C.  9;  842,  352;  1  T.  R.  192. 
Slip.  Bq>.  727.  (6)  1  WUa.  119;  2  Ld.  Baym.  1362;  Com. 

(9)  I>yer,  118  a.    The  action  in  this  oaie  Dig.  Pleader,  C.  8. 
vw  in  ticspasa,  and  in  anoh  action  the  Coort         {c)  1  Saand.  317,  818, and  notes;  2  Saund. 

1m  an  original  jurisdiction,  if  the  trepass  were  1»  n.  1 . 
:  MBBitted  in  Middlcoez,  or  in  any  other  county         {d)  jdnte,  281 ,  note  («). 
«Wn  the  Coort  siti,  see  8  Bla.  Com.  Stephen,         {$)  4  East,  195. 
aid.  4, 5.  (/)  Com.  Dig.  Pleader,  C.  11. 
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IT;  ns  tions  of  assumpsit^  ca^e,  trespass^  ejectment,  &c.  where  the  original  was  an 
tAXTB,  Ac.  attachment  J  the  commencement  of  the  declaration  should  state  that  the  de- 
^^*  ^^®  fendant  was  attached ;  and  in  actions  of  account,  covenant,  detinue,  annui- 
ty, and  replevin,  where  the  original  was  a  summons, ih^  declaration  stated 
that  the  defendant  was  summoned  to  answer  (g-).  But  formerly  when^the 
declaration  stated  that  the  defendant  was  summoned  instead  of  attached, 
or  vice  versa,  the  defendant  could  not  demur  without  craving  oyer  of  the 
original  and  setting  forth,  in  order  to  show  that  it  did  not  without  the 
declaration  (A)  ;  and  after  it  was  held  that  the  defendant  could  not  have 
oyer  of  the  writ,  this  technical  objection  was  no  longer  available  (i).  And 
in  general  the  recital  or  reference  to  the  writ  in  the  commencement  of 
[  •288  ]  the  declaration  was  not  considered  any  part  of  the  declaration,  *and  con- 
sequently a  mistake  therein  was  no  ground  of  demurrer  (k). 

Anciently  it  was  the  practice  in  all  actions  founded  on  an  original  vorii 
to  repeat  the  whole  writ  and  cause  of  action  in  the  commencement  of  the 
declaration  (1)  ;  and  it  was  said  that  when  the  pleadings  were  ore  tenus, 
the  writ  being  returned,  and  the  parties  having  appeared,  the  counter  read 
the  writ  to  the  Court  and  then  mentioned  the  time,  place,  and  circumstances, 
and  the  particular  damage  accrued  to  the  plaintiff;  and  if  a  material  vari^ 
ance  appeared  between  the  writ  and  declaration,  the  defendant  might  have 
taken  advantage  of  either  by  motion  in  arrest  of  judgment,  writ  of  error, 
plea  in  abatement,  or  demurrer  (Z).  But  that  practice  was  altered  in  some 
actions  by  a  rule  of  the  Court  of  Common  Pleas,  A.  D.  1654,  by  which 
it  was  ordered  that  in  future,  declarations  in  actions  on  the  case  and  on 
general  statutes,  other  than  debt,  should  not  repeat  the  original  writ,  but 
only  the  nature  of  the  action,  as  that  the  defendant  was  attached  to  answer 
the  plaintiff  in  a  plea  of  trespass  on  the  case,  or  in  a  plea  of  trespass  and 
contempt,  against  the  form  of  the  statute  (m).  And  though  it  was  sup^ 
posed  that  in  a  declaration  in  trespass  vi  et  armis  in  the  Common  Picas, 
in  strictness  it  was  necessary  to  set  forth  the  supposed  writ,  it  was  not  of 
late  the  practice  to  do  more  than  state  that  the  defendant  was  attached  to 
answer  the  plaintiff  "  in  a  plea  of  trespass  ;"  and  which  was  holden  saffi- 
cicnt  on  a  general  demurrer  («)  ;  and  it  was  suggested  that  it  would  prob- 
ably be  held  good  on  a  special  demurrer,  because  that  short  recital  was 
intended  only  as  an  intimation  to  the  Court  of  the  nature  of  the  action  (n). 
At  length  Reg.  Q^n.  Hil.  Term,  2  W.  4,  reg.  IV.  expressly  enjoined  sadi 
short  recital  as  well  in  trespass  as  in  ejectment  (a). 

In  the  King's  Bench  by  hill  it  was  not  necessary  to  recite  or  notice  the 
form  or  nature  of  the  action  (p)  ;  and  where  in  the  King's  Bench  a  dec- 
laration in  assumpsit  recited  that  the  defendant  was  in  the  custody  of  the 


is)  Com.  Dig.  PleadePfc  C.  12;  Qilb.  C.P. 
82. 

{h)  1  Saund.  317,  818,  and  n.  8;  1  Hen. 
Bla.  250;  Ld.  Raym.  908;  and  no  advantage 
coald  be  taken  of  a  variance  between  the  war- 
rants of  attorney  and  the  declaration  in  th^ 
names  of  the  parties,  8  B.  &  B.  65. 

(t)  1  Saund.  n.  8;  Doug.  228;  1  B.  &  P. 
646;  Std  vide  2  Chit.  Rep.  688. 

{k)  2  Bla.  R.  848;  Ld.  Raym.  908;  1  H. 
Bla.  250;  11  East,  62,  65;  Andrew,  28,  24. 
see  note  {q)  injra;  poti,  285;  and  8  Chitty's 


Gen.  Prac.  461,  462. 

(0  1  B.  &  P.  867;  OUb.  a  P.  47;  2  Wib. 
894;  1  Saund.  818,  n.  2;  Com.  Dig.  Pleader, 
C  12. 

\m)  1  Saund.  818,  n.  8;  2  Wils.  105;  2 
Saund.  876,  n.  6;  Com.  Dig.  Action  on  the 
Case,  C.  2;  1  B.  &  P.  867;  11  East,  64.  n. 

(0). 
(ft)  Carth.  108,  and  see  1  Saund.  818, note 

8;  Com  Dig.  Pleader,  C.  9, 11,  12. 

(o)  Jervis*s  Rules,  78;  Xidd,  488. 

ip)  11  East,  65. 


(1)  Bee  Barton  v.  Waples,  8  Harring.  75. 
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marshal  "  of  a  plea  of  trespass,"  instead  of  "  trespass  on  the  case  upon    r7.  rw 
promises,"  it  was  held  that  a  special  demurrer  for  this  mis-description  of  ^^*"* 
the  plea  or  form  of  action  of  the  declaration  was  not  sustainable  (^).  ^JJ*'y- 

When  it  is  doubtful  from  the  other  parts  of  the  declaration  what  was  meno^  ' 
theintended  form  of  action,  the  statement  in  the  memorandum  was  con-  ment 
ddered  decisive  (r),  and  when  in  trespass  the  supposed  writ  *was  recited  [  *284  ] 
it  was  considered  to  be  part  of  the  declaration,  so  that  if  it  contained  the 
words  m  et  armiSy  it  would  aid  the  omission  in  the  count  part  (5).     The 
omission  in  the  Common  Pleas  of  the  words,  "  and  thereupon  the  said  A. 
B.  by  E.  F.  his  attorney  complains,"  &c.  though  untechnical,  was  consid- 
ered not  to  be  demurrable  (/).  Where  one  of  several  defendants  had  been 
ootlawed  upon  an  original  writ  in  one  of  the  Courts,  the  declaration  should 
in  the  commencement  state  the  outlawry  in  the  particular  suit  («)  (1). 
And  where  one  of  several  plaintiffs  or  defendants  dies  after  the  issuing  of 
the  writ  and  before  declaration,  it  was  always  the  practice  in  the  com- 
mencement to  suggest  such  death  (x). 

In  the  exchequer,  the  commencement,  after  stating  the  title  of  the  Court 

and  term,  ran  thus : —  '* to  wit,  A.  B.  a  debtor  of  our  lord  the  kingy 

Cometh  before  the  barons  of  his  Majesty's  Exchequer,  on the  '■ 

day  of Qhe  return  day  of  the  process^  in  this  same  term,  by  E.  P.  his 

(9)  airke  V.  Crosby,  K.  B.  28d  No¥.  1829,  2  Stra.  1028. 
Cluuy  for  the  plaintiS:     MS.  (0  1  B.  &  P.  866. 

(r)  6  T.  R.  130,  (w)  2  East,  144;  1  Wils.  78;  1  East,  188. 

(1)  Lutw.  150y;  Com.  Dig.  Pleader,  C.  12.  (x)  8  &  9  W.  3,  c.  11,  s.  7;  1  Burr.  868. 

(1)  At  common  law,  when  the  plaintiff  sues  two  or  more  defendants  on  a  joint  obligation,  and 
•D  cumot  be  arrested,  it  is  necessary  to  proceed  to  outlawry  against  such  as  cannot  be  brought 
kto  court;  for  the  plaintiff  cannot  declare  against  those  who  have  been  arrested,  until  he  has 
ontUwed  the  others,  which  must  be  suggested  in  the  declaration;  and  we  have  seen  that  it  is  not 
It  tlie  option  of  the  plaintiff  to  bring  his  action  against  some  of  those  who  are  jointly  liable  to 
Um  on  a  contract,  but  that  all  the  joint  obligors  must  be  named  in  the  process.  In  the  state  of 
lew  York  these  difficuUies  are  obviated  by  the  18th  section  of  the  act  for  the  amendment  of  the 
kw,  1  B.  L.  521,  which  provides,  **  that  all  persons  jointly  indebted  to  any  other  person  upon 
ID7  joint  obligation,  contract,  or  matter  whatsoever,  for  which  remedy  might  be  had  at  law  against 
tntk  debtors,  in  case  all  were  taken  by  process  issued  out  of  any  court  of  this  State  shall  be  an- 
iwenble  to  their  creditors  separately  for  such  debts,  that  is  to  say;  the  creditor  or  creditors  of 
■Qch  debtors  may  issue  process  against  them  in  the  manner  now  in  use;  and  in  case  any  of  such 
joiBt  debtors  be  taken  aod  brought  into  court,  he  or  they  so  taken  and  brought  into  court  shall 
•Diver  to  the  plaintiff,  and  in  case  judgment  shall  pass  for  the  plaintiff,  he  shall  haye  his  judg-  ' 

■MBt  and  execution  against  such  of  them  as  were  brought  into  court,  and  against  the  other  joint 
debtors  named  in  the  process,  in  the  same  manner  as  if  they  had  all  been  taken  and  brought  into 
ttmrt  by  virtue  of  such  process;  but  it  shall  not  be  lawful  to  issue  or  execute  any  such  execu- 
tioQ  against  the  body,  or  agunst  the  lands  or  goods,  the  sole  property  of  any  person  not  brought 
into  oovt"  See  as  to  the  mode  of  proceeding  in  Pennsylvania,  DUlman  v.  Sohultz,  5  Serg.  & 
2.  S&  This  mode  of  proceeding  does  not  apply  to  actions  of  trespass.  Bose  v.  Oliver,  2  Johns. 
^.  Nor  to  actions  against  devisees,  taking  as  tenants  in  common  under  a  will,  for  a  debt  of 
tiMir  testator.  Jackson  v.  Hoag,  6  Johns.  59.  The  declaration  in  an  action  against  joint  debt- 
sn  ihoold  state  which  of  them  were  brought  into  court,  and  which  not.  Hildreth  v.  Beeker,  2 
hkm.  Cas.  839.  And  the  defendant  brought  into  court  cannot  avail  himself  of  a  defence  person- 
il  to  the  defendant  not  found,  as  in&ncy.  Van  Bramer  v.  Cooper,  2  Johns.  279.  Judgment  is 
to  be  entered  against  all  the  defendants  in  the  same  manner,  as  if  all  had  appeared,  and,  such 
being  the  regular  form  of  the  judgment,  if  an  action  be  brought  upon  it  by  the  defendant  not 
■Rested  in  the  original  suit,  he  cannot  plead,  nut  iiel  record,  Dando  v.  Doll,  2  Johns.  87.  In 
•a  aetkm  on  a  judgment,  the  defendant,  who  had  not  appeared  to  the  original  action,  pleaded, 
*»l  titl  reeordf  and  that  he  had  not  been  arrested  in  the  former  suit  the  pleas  were  held  bad. 
tlM  court  in  giving  their  opinion  say,  **  What  defence  might  be  made  to  the  merits,  by  the  de- 
ftodant  who  was  not  taken  in  the  first  suit,  is  another  question,  not  necessarily  arising  upon  this 
I'eeoffd.  Perhaps  he  might  set  up  any  defence,  which  he  might  in  his  distinct  individual  oapaoi- 
tf ,  have  made  in  the  original  suit.  But  it  is  not  now  necessary,  and  therefore  we  do  not  give  any 
^ifiutive  opinion  upon  the  point."  Bank  of  Columbia  v.  Newcomb,  6  Johns.  98;  Et  Vidt  Bal- 
lea  f.  HnUmn,  1  Johns.  62;  Hntohinfl  v.  Fitoh,  4  Johns.  222. 
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XT.  us   attorney,  and  complains  by  bill  against  C.  D.  present  here  in  Court  the 
TAxn,  &o.  gg^jjjQ  ^^^^  Qf  ^  pj^g^  qP  trespass  on  the  case,  Ac.    For  that  whereas," 

4thly.  The  ^q.  (y). 

oommenoe-     j^  ^^j^g  j^^  iufants,  or  by  or  against  assignees,  executors,  attorneys,  Ac. 
By  and      ^^^  Commencement  always  varied  from  the  above  forms.  Infants  were^tat- 
against      ed  to  sue  by  guardian  (1)  or  prochien  ami  (jr)  (2).     The  representative 
particular  character  of  assignees  (3)  and  executors  should  be  stated  in  the  corn- 
persons,     xnencement,  though  it  would  suffice  if  it  appeared  in  the  other  parts  of  the 
declaration  (a).     In  action  of  debt  by  or  against  executors  or  adminis- 
trators, in  that  character,  it  was  considered  that  the  words  ^^owes  to^^ 
must  be  omitted  (4)  in  the  commencement  (6)  ;  but  assignees  of  a  bank- 
rupt may  sue  in  the  debet  and  detinei  (c).     An  executor  (^  5on  tort  is  sta- 
ted to  be  '' executor  of  the  last  will  and  testament"  of  the  deceased,  as 
if  he  were  a  rightful  executor  (d)  (5).     In  actions  by  or  against  attor- 
nies  (6),  peers,  and  members  of  parliament,  their  privilege  as  such  was 
usually  stated  in  the  introduction  (e).     In  actions  by  survivitig  partners 


(y)  "Debtor  to  the  king,"  and  •*  quo  mi' 
nui,**  are  no  longer  to  be  averred  in  pleading. 
Hust  V.  Pitt,  8  Tyr.  264,  except  in  declarations 
in  ejeotment  or  on  a  removal  from  an  inferior 
Court. 

(2)  2  Sannd.  117  f.  note  1.  The  Utter  is 
liable  for  the  costs.  Tidd,  9th  ed.  100,  101. 
Where  an  infant  plaintitf  was  taken  in  execu- 
tion for  the  costs,  the  Court  would  not  dis- 
charge him  on  motion.  19>East,  6;  1  Hodges* 
Rep.  108. 


(a)  1  Saund.  Ill,  112.  n.  2, 

{b)  Com.  Dig  Pleader,  2  D.  1,  2;  W.  8;  1 
Saund.  1,  112,  n.  1 ;  8  East,  2.  And  this  il 
still  correctly  so,  but  the  unnecessary  state- 
ment of  the  words  '*  owes  to  "  is  now  consid- 
ered mere  surplusage;  those  words  are  not  now 
considered  ground  even  of  special  demurrer, 
CoUett  V.  Collett,  8  Dowl.  211. 

(c)  2  T.  R.  46. 

{d)  1  Saund.  265. 

(«)  2  Saund.l,n;  5T.  R.826;  SB.&P.7. 


(1)  Stewart  v.  Crabhin,  6  Munf.  289.  As  to  infants  defending  by  guardian  ad  litem,  snd  Um 
history  of  suits  by  prochien  ami^  vide  Harg  Co.  Lit.  1,  2,  n.  220. 

(2)  8  Cow.  84.     But  where  an  infant  has  worked  for  another  with  the  consent  o£  his  &tber, 
on  a  promise  to  pay  the  infant,  the  infant  may  maintain  an  notion  on  the  contract;  in  his  own 
name,  Burlingame  v.  Burlingame,  7  Cow.  92.     An  infant  may  commenoe  an  action,  but  it  must  I 
be  by  guardian  or  next  friend.     .M'Giffin  v.  Stout,  Coxe.  92;  M'Daniel  r.  Nioholaoii,  2  Rep.  \ 
Const.  Ct.  344;  Bauche  t7.  Ryan,  3  Bluckf.  472;  Wilder  ».  Ember,  12  Wendell,  191;  Priest  v.  ; 
Hamilton.  2  Tyler,  49;  Ex  parte  Scott,  1  Cowen,  83. 

In  New  York  a  prochien  ami  must  be  appointed  for  an  infknt  plaintiff  before  process  sued  oat 
Wilder  v.  Ember,  12  Wendell,  191.  See  Fitch  v.  Fitch,  18  Wendell,  618;  FeUows  v.  Niver,  18 
Wendell,  663. " 

In  Connecticut,  in  an  action  by  a  minor,  an  express  admission  of  &  prochien  ami  to  prosecute 
is  unnecessi^ry ;  the  admission  of  the  prochien  ami  named,in  the  writ  being  implied  until  disal- 
lowed.   Judson  V.  Blanchard,  8  Conn.  679.     See  Hamilton  v.  Foster,  1  Brevard,  464. 

In  Massachusetts,  the  next  friend  will  be  admitted  by  the  court  without  any  other  record  than 
a  recital  in  the  oouut.  Miles  v.  Boyden,  8  Pick.  218.  So  in  Alabama,  Bothea  v.  M'Call,  3  Al- 
abama, 449.    It  is  otherwise  in  Indiana.    Eeeran  v.  Clowzer,  2  Blackf.  604. 

An  infant  may  sue  by  his  next  Ariend  although  he  has  a  guardian  if  the  gaardtao  does  not  dis- 
sent Thomas  v.  Dike,  11  Vermont,  278.  But  the  person  named  as  next  friend  is  not  regarded, 
for  any  purpose,  as  a  party  to  the  suit.    Brown  v.  Hull,  16  Vermont,  678. 

The  power  of  a  next  friend  commences  with  the  suit,  and  he  can  therefore  maintain  a  suit  fiir 
snch  causes  of  action  only  as  may  be  prosecuted  without  a  previous  special  demand  unless  the 
defendant  has  waived  the  necessity  of  a  demand.  Miles  v.  Boyden,  8  Pick.  218.  See  CrosMO 
V.  Dryer,  17  Mass.  222;  Trask  v.  White,  7  Mass.  241;  Parsons  v.  Jones,  9  Mass.  106. 

(3)  Assignees  under  a  joint  commission  against  A.  and  B.  suing  for  a  separate  debt  to  A.  the 
hi&nt  may  describe  themselves  as  assignees  of  A.,  without  noticing  B.  Stonehouse  v.  De  Siva, 
SCampb.  899,  400. 

(4)  But  when  the  plaintiff  is  entitled  to  charge  the  defendant  de  bonis  propnis  ason  asng- 
gesUon  of  a  devastavit,  those  words  '<  owes  to  **  must  be  inserted;  for  if  he  declare  in  the  de- 
tinet  only,  the  judgment  must  be  de  bonis  testatoris.  Hope  v,  Bague,  8  East,  6;  Spotswood  «. 
Price,  8  Hen.  &  Mun.  128, 126. 

(6)  Campbell  v.  Toussey,  7  Cow.  68, 

(6)  See  Dartnell  v.  Howard,  6  Dowl.  &  Byl.  448,  where,  in  an  action  against  the  defendantt 
for  negUgenoe  as  attomies,  the  judgment  was  arrested,  beisause  the  declaration  did  not  alkf> 
that  the  defendants  were  attorneys,  or  that  th^  were  employed  as  snch  by  the  plaintiffli. 
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they  should  be  described  as  such  either  in  the  commencement  or  body  of  ^*  »■ 
the  declaration  (/)(1)  but  this  is  not  necessary  •in  actions  against  surviving  '^™»  ^  • 
partners  (/?•)  (2).  A  declaration  stating  that  the  defendant  was  indebtr  ^^^^y*  '^^ 
ed  to  the  plaintiff  and  E.  F.  his  late  partner,  without  adding  deceased,  ment 
▼onld  be  un technical,  because,  notwithstanding  that  allegation,  ho  may  be 
still  living  and  then  ought  to  join,  but  where  the  omission  only  occurred 
in  a  second  count,  a  demurrer  on  that  ground  was  set  aside  as  frivolous 
(A).  Where  there  is  no  necessity  to  describe  parties  as  suing  or  being 
saed  in  any  special  character  it  is  advisable  not  to  do  so,  and  an  inaccu- 
rate description  of  the  party's  interest  will  sometimes  be  fatal:  as  where  A., 
B.  and  C,  having  been  appointed  assignees  under  three  separate  com- 
missions of  bankrupt,  sued  as  joint  assignees,  not  stating  their  sev- 
eral and  respective  interests  in  the  declarations,  it  was  held  fatal  (t). 
In  the  second  volume  of  Precedents,  the  several  most  usual  forms  of  dec- 
laration by  and  against  persons  suing  and  being  sued  in  particular  rights 
oreharaclers  will  be  found  (&).  The  most  salutary  rule  of  Hil.  Term,  4 
W.  4,  reg.  21,  orders,  ^^  That  in  all  actions  by  and  against  assignees  of  a 
baDknipt,  or  insolvent,  or  executors,  or  administrators,  or  persons  author- 
ized by  act  of  parliament  to  sue  or  be  sued  as  nominal  parties,  the  charac- 
ter in  which  the  plaintiff  or  defendant  is  stated  on  the  record  to  sue  or  be 
sued  shall  not  in  any  case  be  considered  as  in  issue,  unless  specially  de^ 
Hied." 

As  many  of  the  ancient  or  preceding' torms  of  commencing  declarations  Thepr«- 
▼ere  the  result  of  the  then  prevalent  forms  of  mesne  process^  it  followed  lol^^^ll 
that  when  the  uniformity  of  process  act,  2  W.  4,  chap.  89,  abolished  menu  of 
thoee  processes  and  introduced  new  writs,  that  it  became  necessary  or  ex-  dooiai*- 
pedient  to  invent  new  forms  of  commencements,  and  accordingly  the  judges  «^^^a; 
after  that  enactment,  promulgated  a  rule  ordering  that  every  declaration  actions 
ihoold  be  entitled  at  the  top  or  head  (and  not  by  indorsement  on  the  back)  commence 
rf  the  proper  Court ;  secondly,  that  every  declaration  and  subsequent  *£  ^^^ 
pleading  should  be  entitled  of  the  very  day  when  it  is  delivered  or  liled  :  saperior 
and  B<^.  Gen.  Mich.  T.  3  W.  4,  reg.  15,  prescribed  four  forms  of  com*  Courts  (/). 
nencing  a  declaration,  72r5^,  upon  a  summons,  as  thus : 

No.  1. — Declaration  after  summons. 

Inthe — 

On  the day  of A.  D.- 


Veuue. — A.  B.,  by  B.  P.,  his  attorney,  [or,  "  in  his  own  proper  per- 
aoD,"]  complains  of  C.  D.  who  had  been  summoned  to  afiswer  the  said  A, 
B,    For  that,  Ac, 

(/)4B.  &  AM.  874;  6  Moore,  882;  28tark.  (t)  AtiU,  24. 

166;  2  Manh.  819;  6  Taunt  597,  8.  G.  {k)  Poit,  toL  iL 

(f )  1  B.  &  Ald«  29,  2  Chit.  Rep.  406.  (/)  See  AiUy  as  to  the  poinU  of  praotioe  re. 

(I)  XJndenhdl  v.  FiiUer,  1  Crom.  M.  &  Bos.  speoting  deohiratioiis,  8  Chitty's  Gen.  Prae. 

M  429to496. 

(1)  Collyer,  Partn.  (Perkin's  ed.)  §  674.  Where  a  declaration  is  in  the  name  of  one,  as  sur- 
i  ^*^C  partner,  it  neoeasarily  impUee  tiie  death  of  the  other  partner,  although  not  averred.  Pat* 
'  nm  T.  Chalmers,  7  B.  Monroe.  696. 

(2)  CoUyer,  Partn.  (Perkinses'  ed.)  §  740;  Baborg  v.  Bank  of  Columbia,  1  Harr.  &  GUI,  281 ; 
*.  M'Kinstry,  1  Johns.  Cas.  405;  Grant  v.  Shurter,  1  Wendell,  151. 
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No.  2. — Declaration  after  Arrest  where  the  Party  is  not  in  Custody. 


In  the — 


On  the 


day  of 


A.D. 


[  •286  ] 


Venue. — A.  B.,  by  E.  P.  his  attorney,  [or,  "  in  his  own  proper  per- 
son,"] complains  of  C.  D.  who  has  been  arrested  at  the  suit  of  the  said 
A.  B.    For  that,  Ac. 

•No.  3. — Declaration  where  the  Party  is  in  Custody. 

Venue. — A.  B.,  by  E.  F.  his  attorney,  [or,  "in  his  own  proper  person,'*] 
complains  of  G.  D.  being  detained  at  the  suit  of  A.  B.  in  the  custody  of 
the  sheriff,  [or, "  the  Marshal  of  the  Marshalsea  of  the  Court  of  King's 
Bench,  or  the  Warden  of  the  Fleet."] 

No.  ^.-^Declaration  after  the  Arrest  of  one  or  more  Defendant  cnr  De- 
fendants, and  where  one  or  more  other  Defendant  or  Defendants  shall 
have,  been  served  only  and  not  arrested. 

* 

Venue. — ^A.  B.,  by  E.  F.  his  attorney,  [or,  "  in  his  own  proper  per- 
son,"] complains  of  G.  D.  who  has  been  arrested  at  the  suit  of  the  said 
A.  B.  [or, "  being  detained  at  the  suit  of  the  said  A.  B.,  &c.  as  before j**} 
and  of  G.  H.  who  has  been  served  with  a  writ  of  capias  to  answer  the 
said  A.  B.y  &c. 

No.  5.— The  Reg.  Oen.  Bil.  T.  4,  W.  4,  rule  20,  prescribes  the  follow- 
ing form  of  commencement  of  the  declaration  when  a  Plaintiff  declares 
in  a  second  action  after  a  plea  in  abatement  of  non-joiner  of  another 
party  liable  to  be  sued. 

Venue. — ^A.  B.,  by  E.  F.  his  attorney,  [or^  "  in  his  own  proper 
son,"]  complains  of  0.  D.  and  G.  H.  who  have  been  summoned  to  ans^ 
the  said  A.  B.;  and  which  said  0.  D.  has  heretofore  pleaded  in  abatemeni 
the  non-joinder  of  the  said  O.  H.,  &c.   [The  same  form  to  be  used  mi 
mutandis  in  cases  of  arrest  or  detainer.] 

These  and  other  forms  of  commencements  of  declarations  since  the  xmH 
formity  of  process  act,  2  W.  4,  c.  39,  will  be  found  in  the  second  volam 
[^EngUsh  edition.'\'\     Where  the  action  has  been  removed  into  one  of  th 
superior  Courts  trom  an  inferior  Court,  or  is  in  the  mixed  action  ot^jec 
ment,  the  commencement  is  to  continue  in  the  same  form  as  before  the  ne 
rules,  and  the  defendant  is  to  be  in  E.  B.  as  in  custody  of  the  Marsh 
and  in  C.  P.  that  the  defendant  had  been  attached  or  summoned,  and 
the  Exchequer  the  plaintiff  is  then  to  be  still  described  as  debtor  to  ih 
king  ;  and  therefore  it  is  no  ground  of  special  demurrer  that  the  dec! 
lion  describes  the  defendant  as  in  the  custody  of  the  marshal,  but  if 
true,  can  only  be  an  irregularity ,  and  taken  advantage  of  as  such  (m)« 


(m)  Commencement  of  deolaration,  stating 
defendant  to  be  in  cueiody  of  the  mawhal  of 
the  MarshaUea,  good  on  special  demurrer,  in- 
aamoch  aa  the  uniformity  of  prooeea  act  ap- 
plies only  to  mictions  oommenood  in  superior 


Courts,  and  not  to  such  as  are  remoTed  from ! 
£Brior  Courts,  and  the  Court  will  presume 
fkTor  of  its  jurisdiotion,  Dod  v.  Gra&t)  K.  ~ 
H.  T.  1836,  Jaauaiy  16th. 


t  See  American  Editp^'a  FnAoe^ 
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• 

The  Ueg.  Gen.  Trin.  T.  1  W.  4,  seems  to  prescribe  as  the  usaal  con-    ^-  m 
dasion  in  all  the  Courts,  the  following:  "  to  the  plaintiflf's  damage  of  ^^•"»  ^ 
X—*,  and  thereupon  he  brings  suit,  &c."    But  in  penal  actions,  when  9»ola- 
no  damages  are  recoverable,  the  cul  damnum  should  be  omitted  as  hereto-  p^^  ^ 
fore  (»).  be  omittid^ 

The  Beg.  Gton.  Mich.  T.  3  W.  4,  reg.  15,  directs  that  the  statement  of 
pkdffes  to  prosecute  shall  be  discontinued. 

*I&  general  the  non-obserTance  of  either  of  the  preceding  express  rulei^  [  *287  ] 
although  relating  to  and  affecting  the  forms  of  pleading ^  cannot  (except  in  Conie- 
the  instance  of  the  statement  of  abuttals)  be  taken  advantage  of  by  demur-  V^^^'  ^ 
rer  as  a  defect  impleading';  but  must,  if  at  all,  be  objected  to  by  a  sum-  from  b^ 
moBs  and  order  of  a  judge,  to  set  aside  the  proceeding  for  irregularity  (o) .  rules,  tIs. 
Thus  alUiough  the  above  rules  expressly  require  a  declaration  to  be  enti*  ^^^  ^^®7 
ded  of  the  day  and  month  when  it  is  delivered,  yet  it  has  been  decided  i^ri^ 
that  the  omission  of  such  date  is  not  a  ground  of  demurrer  (jc)  ;  and  al-  larUieM^ 
though  the  statute,  2  W.  4,  c.  39,  requires  that  the  form  of  action  shall  ^^^  ^^ 
be  expressed  in  the  writ,  and  it  seems  that  the  declaration  should  accord,  ^^urrer. 
yet  if  it  vary,  such  variance  is  not  a  ground  of  demurrer ^  (partly  so  be- 
caaee  a  writ  cannot  now  appear  on  the  face  of  the  pleadings  or  record ;) 
aad  it  can  only  be  objected  to  by  summons  or  motion  for  irregularity  to  set 
lade  the  declaration  on  account  of  such  deviation  (^).     So,  if  the  com- 
mwcement  of  a  declaration  at  the  suit  of  an  executor  be  improperly  iu  the 
debet  and  detinet,  instead  of  more  properly  the  latter  only,  the  objection 
18  Bot  a  ground  of  demurrer  as  part  of  a  declaration,  but  may  be  rejected 
ai  aurplusage  (r).    So  the  improper  insertion  or  repetition  of  venue  in  th^ 
body  of  a  declaration,  contrary  to  the  above  rule,  Hil.  T.  4  W.  4,  r.  8,  is 
fiot  a  ground  of  demurrer^  but  merely  of  a  sunmions  to  strike  out  the  ob* 
jectionable  repetition  (5)  ;  and  although  it  would  be  absurd  for  any  prac- 
titbaer  to  n^ect  strict  observance  with  the  recent  rules,  yet  it  is  obvious 
that  it  could  never  have  been  the  intention  of  the  j[udges  that  the  unnece»- 
lary  insertion  in  the  body  of  a  declaration  of  a  venue  should  be  constantly 
(he  subject  of  a  summons  to  strike  out  those  words,  which  would  occasion 
much  more  expense,  and  be  infinitely  more  vexatious  than  the  introduce 
turn  of  those  few  words  (f).    The  modes  of  taking  advantage  of  informal- 
ities in  the  title  or  commencement  of  a  declaration  is  perhaps  matter  of 
fraetice  rather  than  oi  pleading^  and  have  been  fully  considered  as  auch  in 
mother  work  (u). 


5tkly.  After  the  Commencement  of  the  declaration,  the  Body  or  state-  ™"  *"*^ 
ineat  of  the  ccMse  of  action  follows  in  natural  order,  and  which  in  every  Amc^a 
description  of  action  consists  oi  three  different  points ^  viz.  the  rigkt^  wheth^  xeor  bqdt 

OK  STTB- 


(«)  Hod  «.  Bieluurcbon,  2  Dowl.  78.  Thomaa,  9  Bing.  678;  Tidd»  Supp.  A.  D.  1888.  !,^?l!^^' 

(0)  And  gee  per  Kndal,  0.  J.,  in  Anderson     p.  122.  irrAwf™" 

t.  TbonttB,  9  Bing.  678.  (r)  CoUett  v,  CoUett.  8  DowL  211.  ™""  ™ 


(p)  Neel  V.  Biohardson,  2  Doirl.  89.  (<)  Farmer  v,  Champneys,  1  Crom.  M.  ft 

(f)  Thompeon  «.  INoae,  2  Dowl.  98;  SoriT-     Bos.  369;  2  Dowl.  680,  S.  C;  Fisher  «.  Snow, 
Mr*.  Watluig,  1  HarriBon,  8;  Ward  v.  Ten-     8  Dowl.  27;  Towneend  v.  Ourney,  id,  7Q, 


,  1  AdoL  &  El  619;  Edwards  v.  Dignam,  (0  Per  Car.  in  Brindley  v.  Bennett,  2  Bing. 

2Cr.  k  M.  846;  2  DowL  240;  8.  C;  Chit  184;  see  po^t,  *' of  iirVcing  out  cofinU." 

|Mn.Pne.  ToL  in.  197;  and  see  MarshaU  «.  {u)  3  Chit<7'i  Gen.  Prao.  466  to  462; 
8  Moore  &  8.  98;  and  Anderson  v. 


287*  OF  tHE  DECLARATION^ 

IT.  m  founded  upon  contract  or  tort  independent  gf  contract ;  the  injurfi  to 
piKXB,  fto.  g^gjj  rightr;  and  the  consequent  damag'es.  In  stating  such  of  *these,  all 
6thly.  The  the  requisites  of  certainty  and  other  points  before  noticed  must  be  ob* 

oanw  of  J 

aetioD.       served. 

The  Ian-        Keeping  in  view  and  subject  tb  those  general  requisites,  every  pleader 
y**8?  ^  was,  before  the  very  recent  pleading  rules,  at  liberty  to  frame  the  body  or 
to^"^     substance  of  every  declaration  in  such  order  and  language  as  he  might  con- 
■erred  in    sider  preferable.     He  was  not  however  allowed  vexatiously  to  insert  any 
V*^'^      superfluous,  impertinent  or  extraneous  matter  as  in  an  action  on  a  mort- 
gage deed,  a  long  description  of  the  mortgaged  premises  (x),  or  cove- 
nants, of  which  no  breach  was  assigned,  and  if  he  did  so,  or  inserted  nu- 
merous counts  substantially  alike,  the  Courts,  in  virtue  of  their  general 
jurisdiction,  might,  on  summons  or  motion,  order  the  unnecessary  matter 
to  be  struck  out  (^).    But  however  superfluous  or  unnecessary  the  matter 
or  connt  may  be,  that  affords  no  gi'ound  of  demurrer,  and  can  only  be  ob- 
jected to  by  application  to  strike  out  the  same  (;r).     With  a  view  to  com- 
pel greater  conciseness^  some  recent  rules  materially  control  and  limit  the 
length  of  declarations.    The  Reg.  Gen.  Trin.  T.  1  W.  4,  f  prescribes 
forms  and  length  of  declaration  in«  assumpsit  or  debt  on  bills  of  exchange 
and  promissory  notes,  and  for  common  debt  recoverable  in  indebitatus  as* 
sumpsit,  thereby  very  considerably  reducing  the  length  of  such  declara* 
tion  (a)  ;  and  the  judges  certainly  intended  that  the  particular  forms 
there  given  should  be  considered  not  as  mere  limited  examples,  but  as 
models  of  conciseness  to  be  observed  and  esctended  to  all  other  cases  (b). 
From  this  also  it  is  to  be  inferred  that  quantum  meruit  and  qtiantum  vote" 
bant  counts  shall  no  longer  be  adopted  (fr).    The  Beg.  Gen  Hil.  Term,  2 
W.  4,  reg.  71,  f  depriving  every  party  of  the  costs  of  issues  and  pleadings, 
upon  which  he  does  not  su<K)eed,  had  a*  strong  tendency  to  prevent  the  iih 
troduction  of  useless  counts,  pleas  and  issues,  or  even  of  any  useless  alle- 
gations. 
The  Rules       At  length  the  Reg.  Gen.  Hil.  T.  4  W.  4,  f  reg.  6,  6  and  7,^imper' 
™4^r^    atively  prohibited  the  u^e  of  several  counts  or  pleas,  unless  a  distinct  sub- 
4/5/6/ '  ject  matter  of  complaint  or  defence  is  intended  to  be  established  in  respect 
pohibit-    of  each.    The  student  and  every  practitioner  must  constantly  consult 
^fuT^c  ^^^^^  rules,  as  any  deviation  might  be  fatal  (c). 

r  *289  1  Independently  of  the  particular  and  precise  operation  of  each  of  thesd 
|-  -|  rules,  it  has  recently  become  the  practice  in  declaring  for  the  breach  of  a 

dentoi  contract  to  pay  money,  or  deliver  goods,  or  perform  works,  in  caaes  wBere 
improY^  there  has  been  a  part  performance,  expressly  to  admit  the  same  on  the 
menu,  as  face  of  the  declaration,  by  which  means  the  plaintiff  having  himself  just- 
on  fiMB  of '  ^^  limited  his  claim  to  his  real  demand,  the  defendant  is  thus  deprived  of 
deolara-  sdl  pretence  for  pleading  the  part  payment*  or  partial  performance,  and 
iions  of  the  costs  of  the  useless  pleading  and  evi4once  relating-  to  such  part  per- 
m^uor'  formance  is  thus  saved  (d),  and  this  mode  of  declaring  is  particularly  de- 
part per- 

"^™'^        (x)  Cowp.  666,  727 ;  1  Sannd.  223,  i^.  1 ;  2         (c)  See  these  roles,  Jerrie's  Rake,  99to  108, 

Saand..866.  and  thecaees  thereon,  Chitty's  Gen.  PnbC 

(y)  Id,  ibid,;  8  Ghitty's  Gen.  Prao.  688  to  479  to  486. 

'    648.  *         (<f)8eeBo8anqaet'sNewRaleB4  60.notd48; 

(2)  Gaidner  v.  Bowman  <  4  Tyr.  412.  86  to  88;  8  Chitty's  Gen.  Prao.  476  to  48G, 

(a)  See  the  role  and  JbrmB,  pnti  vol.  ii*  and  see  forms,  poti,  toL  IL 
(6>  Id,  27. 


t  See  Amerioan  Editor's  Prefiwe; 
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•  * 

sirable  when  the  part  perfopmance'Would  take  the  case  out  of  the  statute    i^*  m 
agaiQst  frauds,  or  statute  of  limitations.  vamsb,  &<k 

Having  thus  considered  the  recent  rules  as  they  affect  the  body  or  sub-  ^^^y*  .T^« 
stance  of  declarations  in  general,  and  the  prohibitions  against  second  ^^^. 
emtnis,  we  will  proceed  to  consider  in  detail  the  requisites  of  declar- 
ations in  each  form  of  action  in  particular  as,  1st, In  Assumpsit;  2dly, 
Debl;  Sdly,   Covenant;  4thly,  Detinue;  Sthly,  Ciwe;   6thly,  Trover; 
Itblj J  Replevin  ;  Sthly,  Trespass. 


I.  IX 
ABBUMPSIf. 


or 


In  Assumpsit^  the  statement  of  the  cause  of  action  is  either  special^  or 
,  general.     Such  of  the  forms  of  special  counts  in  assumpsit  as  most  fre-  ^^^^ 
qnently  occur  in  practice  are  given  in  the  second  volume.  not  a  spe- 

In  general,  where  the  claim  is  merely  of  a  pecuniary  nature,  and  is  ;iai  oount 
fimnded  on  the  past  or  completed  or  execu^^^  consideration,  it  is  sufficient  ^/^^^ 
to  declare  upon  the  common  tn^di/a^n^  counts  (e)  (1).  There  are,  how- 
ever,  many  occasions  in  which,  although  it  may  not  be  strictly  necessary, 
yet  it  is  judicious  to  insert  a  special  count  in  the  declaration ;  for  instance, 
■pen  a  written  contract  to  build  a  house,  if  the  work  has  been  performed, 
md  the  reward  was  to  be  paid  in  moi^ey,  the  common  counts  for  work 
lod  materials  would  suffice ;  but  if  the  plaintiff  declare  specially,  and  set 
oat  the  written  contract,  and  the  defendant  suffer  judgment  by  default,  or 
pay  money  in  Court  generally,  the  contract,  and  all  material  allegations  as 
stated  in  the  declaration,  would  be  thereby  admitted,  and  no  objection 
eoold  be  raised  on  account  of  the  want  of  a  stamp.  In  many  instances 
u  in  actions  against  agents  for  not  accounting  for  goods  or  the  proceeds 
;  tf  goods  intrusted  to  them,  or  for  not  using  due  care  in  selling,  &g. 
(/)  the  declaring  specially  for  unliquidated  damages  will  exclude  a  ten* 
ider  ora  set-off  (/),  or  even  the  defence  of  bankniptcy  (g-).  In  these 
I  cues  a  special  count  is  advisable,  although  the  chief  part  of  the  plaintiff's 
demand  may  be  recoverable  upon  the  common  counts.  But  where  nei- 
tiier  these,  nor  any  other  satisfactory  reason  for  introducing  a  special 
eoont  can  be  adduced,  and  the  cause  of  action  may  be  proved  upon  a  common 
eooDt,  the  latter  alone  should  be  used  ;  as  where  goods  have  been  sold  and 
delivered,  and  the  credit  or  time  for  payment  has  elapsed,  then  a  spe- 
cial count  would  be  improper.  When  a  declaration  consisted  of  one  spe^ 
ctal  and  several  general  counts,  and  to  *the  special  counts  there  were  sev-  r  •290  1 
end  special  pleas,  and  to  the  general  counts  the  general  issue  was  pleaded, 
tad  the  plaintiff  entered  a  nolle  prosequi  as  to  the  special  count,  and  . 
joined  issue  on  the  others,  it  was  held  he  was  entitled  to  recover  on  the 
general  counts ;  although  the  matters  proved  might  have  been  given  in 
evidence  and  investigated  on  the  special  count  and  the  pleas  thereto  (A).  ^"^  ^ 
In  considering  the  rules  to  be  observed  in  the  structure  of  special  counts  ^ciai 
in  asswmpsit,  six  points  are  principally  to  be  attended  to,  viz  :-<—  count  in 

anumpiit 

(0. 

(f)  See  po9t,  as  to  the  comnlon  counts.  the  common  counts,  as  a  debt,  the  set-off  is  not 

(/ )  See  1  Esp.  Bep.  880;  5  B.  &  Aid.  98;     ezoloded,  4  Campb.  886. 
SCwpb.  289.    But  it  raems  that  if  on  the         {g)  Jinie,  210. 
%idal  eoont  the  plaintiff  prove  aoause  of  ac-         (A)  1  M.  &  M.  811. 
im,  the  iriMde  of  whieh  is  abo  proTaUe  upon         (t)  See  the  forms  and  parts,  anii,  291. 


(1)  See  the  oaies  and  notes  poet,  889,  840. 
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290  Of  THB  DBCLABATIOlf , 

tv.  m  1st,  The  incbicemefU ; 

PABTB,  &0.  2dly,  The  consideration  of  the  contract ; 

6thiy.  The  gdly,  The  contract  itself  {j  )  ; 

2S^.°  4thl7,  The  necessary  averments ; 

inaasomp-  Sthlj,  The  breach;  and 

8i*-  6thly,  The  damages. 

1st  Of  the  An  Inducement  y  in  an  action  of  assumpsit,  is  in  the  nature  of  a  pream^* 
mt^)jL  '^^^»  stating  the  circumstances  under  which  the  contract  was  made  or  to 
wivDpfiit  which  the  consideration  has  reference.  A  formal  inducement  does  not  ap' 
pear  to  be  in  any  case  necessary  in  pleading ;  it  would  be  sufficient  if  the 
subject-matter  of  the  inducement  were  alleged  in  any  other  part  of  the 
declaration ;  but  it  is  useful  in  composition,  for  the  purpose  of  perspicuity. 
The  matter  of  inducement  may  be  stated  by  way  of  parenthesis^  as  thus ; 
^'  For  that  whereas  heretofore,  to  wit,  on,  &c.  in  consideration  that  the 
plaintiff,  at  the  request  of  the  defendant,  [he  then  being'  an  attorney  of 
the  Court  of  our  lord  the  king  before  the  king  himself  or  he  then  being 
a  carrier  of  goods  for  hire  from  Sfc.  tOy  Sfc.']  had  then  retained  and  em- 
ployed him  as  such  attorney  to,  &c.;  or  the  declaration  may  begin  by  a 
formal  inducement^  as  in  the  precedent  referred  to  in  the  notes  (K). 
Where  a  variety  of  facts  preceded  the  contract,  and  are  so  connected 
with  it  that  the  statement  of  them  is  necessary  to  render  the  count  intelli^ 
gible,  it  is  obviously  better  to  adopt  a  formal  inducement  (t)^  than  intiie 
description  of  the  consideration  or  of  the  contract  to  show  those  facts  in 
one  continued  sentence  of  great  length.  Thus,  in  an  action  on  a  wager 
on  a  horse-race,  it  is  usual  to  begin  the  declaration  with  an  inducement  of 
the -expected  race  (m).  So,  in  assumpsit  upon  an  award,  the  existing 
differences  between  the  parties  are  concisely  stated,  as  that ''  certain  dif- 
ferences had  existed  and  were  depending  (n)  ;  and  on  a  contract  to  pay 
money  upon  a  consideration  of  forbearance  the  declaration  begins  by  stat^ 
ing  with  brevity  the  existence  of  the  debt  forborne,  and  from  whom  it  is  due 
[  *291  ]  (o).  I'he  •inducement,  or  averment  by  way  of  introductory  allegation,is  pe- 
culiarly proper  where  a  party  is  charged  upon,  or  in  respect  of,  the  breach  of 
a  contract  or  implied  duty  resulting  from  any  particular  character  or  capacity 
of  the  defendant.  Thus,  in  a  declaration  against  an  attorney  for  negligence, 
or  a  carrier,  a  coach  proprietor,  a  wharfinger,  or  captain  of  a  ship,  or  an 
innkeeper,  for  the  loss  of  goods,  &c.,  it  is  usual  and  proper  to  show,  by 
way  of  inducement,  or  at  least  by  other  averments  in  the  declaration,  that 
the  defendant  followed  the  occupation  in  respect  of  which  the  plainti£f 
employed  him.  If  no  such  allegation  be  contained  in  the  declaration, 
the  defendant  cannot  be  charged  thereon  for  the  breach  of  a  duty  which 
results  only  from  the  particular  character  which  he  held,  and  in  reference 
to  which  he  was  retained  (p).  But  where  the  mere  statement  of  the  con* 
sideration  and  promise  will  be  sufficiently  intelligible,  without  any  prefa- 
tory allegation,  they  may  be  set  forth  without  any  inducement ;  as  in 

declarations  upon  bills  of  exchange,  &c.  which  should  proceed  at  onco  to 

. 

(/ )  Properly  speaking,  the  term  contract  (m)  Pott,  toL  iL 

includes  the  consideration  as  well  as  the  pronii.  (n)  Id, 

ise.    But  it  is  here  used  as  signifjring  tnede-  (o)  Id. 

fepdant's  ;>ro/ni«e  only.  {p)  4  B.  &  G.  846;  1  D.  &  R.  788,  8.  C.j 

(A-)  See  anU^  262  ;  and  po$t,  yoL  ii.  see  6  Mooie,  64;  2  N«w  Rep.  846 J  464;  13 

(/)  4B.  &  C.  846;  6  D.  &  B.  488,&  C.  EMt,  94. 
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state  the  instnunent  or  contract,  withoat  any  preamble  of  the  cnstom  of    !▼•  m 
merchants,  which  ought  not  to  be  set  forth  (^).  vAsm,  &o. 

It  is  said  that  as  the  office  of  an  inducement  is  explanatory,  it  does  not  ^^^^7-  J^« 
in  general  require  exact  certainty  (r).  Thus,  where  an  agreement  with  a  ^Son? 
third  person  is  stated  only  as  inducement  to  the  defendant's  promise,  i.  in  u- 
which  is  the  principal  cause  of  the  action,  it  was  considered  in  general  sumpsit. 
sufficient  to  state  such  agreement  without  certainty  of  name,  place,  or  i.  indace- 
person  (5).  This  rule  prevailed  in  the  statement  of  matter  which  merely  ™^*' 
eoQstitated  an  executed  or  past  consideration  (/);  As  when  the  declara- 
tion charged,  that  in  consideration  that  the  plaintiff  '^had,  at  the  defend- 
ant's request,  granted  to  him  by  deed  the  next  avoidance  of  a  certain 
chnrch,''  the  defendant  promised  to  pay  the  plaintiff  <£100,  the  court 
held  the  declaration  good,  although  it  was  objected,  in  arrest  of  judg- 
ment, that«the  time  or  place  at  which  the  grant  was  made  was  not  stat- 
ed (u).  So  in  declaring  upon  a  promise  to  pay  money  in  consideration  of 
the  forbearance  of  a  preceding  debt,  though  some  cause  of  action  must  be 
alleged,  it  was  not  necessary  to  state  the  particular  cause  or  subject- 
matter  of  the  debt,  or  the  time  when  or  place  where  it  was  contracted  (x)  ; 
and  in  an  action  for  negligence  against  an  attorney  who  had  been  em- 
ployed to  sue  another,  it  was  not  necessary  or  advisable  to  state  in  an  in- 
dacement  that  such  other  person  was  indebted  ;  and  if  it  be  stated  though 
unnecessarily,  it  must  be  proved  (y).  But  where  the  inducement  dis- 
closing a  part  consideration  *al8o  professes  to  state  some  matter  material  [  *292  ] 
to  be  ascertained  with  certainty,  it  must  be  stated  with  precision  and  par- 
ticnlarity  (ar).  Therefore,  where  in  a  declaration  in  assumpsit  for  not 
accepting  a  lease,  the  inducement  charged  that  the  plaintiff  was  possessed 
of  the  premises  for  a  certain  term,  ending  on  a  day  named,  and  the  proof 
showed  that  he  had  only  a  shorter  term,  the  court  held  the  variance  fa- 
tal, (a).  It  suffices  if  the  tn/ro£{iic^or^  matter  or  inducement  be  stated 
according  to  its  legal  effect  (b) ;  and  the  first  part  of  the  rule,  that 
allegations  of  matter  of  substance  may  be  substantially  proved,  but  alle- 
gations of  matter  of  description  must  be  literally  proved  (c),  applies  pe- 
cnliarly  to  averments  in  an  inducement ;  and  therefore  if  the  inducement 
be  not  a  mere  matter  of  description,  and  it  be  substantially  proved  as  al- 
leged, a  slight  variance  will  be  inunaterial.  Even  material  matter  laid 
in  an  inducement  need  not  be  proved  precisely  as  alleged  when  stated 
onder  a  videlicet,  if  it  be  correct  in  substance.  Thus,  where  in  a  declar- 
ation to  recover  from  the  defendant  a  debt  due  from  a  third  person,  which 
the  defendant  had  promised  to  pay  in  consideration  of  forbearance,  the 
BQm  due  was  stated  in  the  inducement  under  a  videlicet  to  be  £26,  13^, 
6ii.,  and  was  described  as  the  balance  of  a  larger  sum,  and  the  statement 
ofthecontract  referred  to  the  sum  so  alleged  in  the  inducement  to  be 
dne,  but  only  £2Q  were  due  as  the  balance ;  the  Court  held  that  the  va- 

iq)  Jffifo,  216, 217.  (tt)  Cro.  Elis.  715. 

(r)  Tidd,  9th  edit  486,  oitM  Com.  Dig.         (x)  Hob.  18;  pot/,  toL  il 
Pleader,  ^C.  81;  see  18    East,  116;  8  T.   R.         (y)  Peake'sRep.  119. 
(16.  ptr  BaUer,  J.;  Stephen,  2d  edit  864»         (2)  18  East,  102;pos/,  yoI.  U. 
416,  cites  Cro.  Elis.  715.  (a)  1  M.  &  P.  717;  4  Bingh.  658,  S.   C; 

(«)  YelT.  17.  see  1  B.  &  B.  586. 

(<)  Id.;  10  Co.  59  b;  Com.  Dig.  Pleader,  C.         (6)  8  Moore,  674, 695,  696. 
^>48;  £.  10,  18;  18  Eait,  105,  116;  and         (0  JinU,  280,  note  (e)  ;  3  B.  &  C.  4;  6  D, 

m  2  Chit  Eep.  811;  6  T.  &.  148.  &  R.  626,  8,  G. ;  see  ftirther  as  to  this,  poiU 
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IV.  IT9    nance  was  not  material  {d)  (1).    In  general,  however,  every  allegatioa 

PABTs,  &o.  jjj  j^jj  inducement,  which  is  material  and  not  impertineat  and  foreign  to 

5thiy.  The  t^Q  cause,  and  which  consequently  cannot  be  rejected  as  surplusage,  must 

Mtion.^      be  proved  as  alleged,  and  a  variauce  would  be  fatal ;  and  consequently 

1.  In  as-    great  attention  to  the  facts  is  necessary  in  framing  the  inducement,  and 

snmpsit.     care  must  be  taken  not  to  insert  any  unnecessary  allegation  (e).     Thus, 

1.  Induoe-  in  the  case  just  mentioned  against  an  attorney,  where  the  declaration  stat- 

™®'***        ed  that  E.  F.  was  indebted  to  the  plaintiff,  and  that  the  plaintiff  employed 

the  defendant  to  sue  her,  it  being  proved  that  E.  F.  was  a  feme  covert  at 

the  time  the  supposed  debt  accrued,  and  consequently  not  in  point  of  law 

indebted,  the  plaintiff  was  nonsuited  ;  though  the  declaration  might  have 

been  sufficient  without  stating  that  the  third  person  was  indebted  (/). 

Where,  however,  the  matter  unnecessarily  stated  in  the  inducement  is 

wholly  impertinent,  and  might  be  struck  out  as  surplusage,  there  are  some 

cases  in  which  a  failure  in  proof  of  such  statement  would  not  be  materi* 

al(g-). 

[  ^293  ]      *The  recent  rfles  of  pleading,  Hilary  Term,  4  W.  4,  as  they  apply  to 

Indace-      most  actions,  and  especially  assumpsit  and  case,  now  relieve  a  plaintiff 

toent,  if     from  the  necessity  for  proving  matter  of  inducement^  or  from  any  risk  of 

Tewed^      variance  in  the  statement  thereof,  unless  the  defendant's  plea  expressly 

need  not     traverse  or  deny  the  inducement ;  thus,  in  an  action  on  the  case,  if  the 

be  proTed.  declaration  state  that  the  plaintiff  tra«  possessed  of  ui  close  and  a  pond 

full  of  zaater  therein^  and  then  stated  an  injury  to  the  water  in  the  pond, 

it  was  held  that  the  plea  oinotgiiilty  did  not  put  in  issue  the  inducement, 

even  though  connected  with  the  description  of  the  injury,  and  therefore 

the  defendant  could  not  on  the  trial  dispute  the  correctness  of  the  induce* 

ment(A). 

2dlj.  The       In  treating  of  the  rules  relative  to  the  statement  of  the  Consideration 

Hdt^aiio    ^^^  ^^^  contract,  we  will  consider,  1st,  What  consideration  must  appear 

'  on  the  face  of  the  declaration,  and  how  it  should  be  stated ;  and  2dly,  the 

doctrine  of  variances  between  the  statement  of  the  consideration  and  the 

evidence  in  support  of  it. 

In  declaring  upon  a  contract  not  under  seal,  it  is  in  all  cases  necessary 
to  state  that  it  was  a  contract  that  imports  and  implies  consideration,  as 
a  bill  of  exchange  or  promissory  note  (i)  or  expressly  to  state  the  pa^ 
ticular  consideration  upon  which  it  is  founded  (A)  (2);  and  it  is  essential 


(<f)  2  Moore,  114;  see  1  B.  &  B.  536;  see 
post  as  to  the  scilicet. 

(e)  AfUe,  228,  280;  4  B.  &  C.  880;  6  D.  & 
R.  600,  S.  C;  Dougl.  667;  6  T.  R.  498;  8  B. 
&  P.  468;  2  Chit.  Rep.  811,  Steph.  2d  edit 
285.  As  to  what  may  be  stmok  oat  as  sur- 
plusage see  ante,  229. 

(/)  Peake'sRep.  119. 

{g)  Ante,  229;  2  Bla.  R.  840;  Dougl.  667; 
8T.  R.  498;8T.  R.  646. 

{h)  Dukes  v.  Goetling,  8  Dowl.  619;  Pran- 
knm  V,  Earl  Falmouth,  4  Not.  &  Man.  880; 


1  Harr.  &  Wol.  1;  6  Car.  &  P.  529,  S.  C. 

(t)  These  instruments  always  imply  a  eon* 
sideration,  Graham  v.  Pitman,  5  NeT.  &  MaB. 
187,  so  that,  although  the  statute  against 
frauds,  29  Car.  2,  o.  8,  s.  4,  requires  an  un- 
dertaking by  a  third  person  to  pay  the  debt  of 
another  to  state  the  consideration,  yet  by 
means  of  a  bill  or  note  the  statute  is  avoided, 
Ridout  V.  Bristow,  1  Tyr.  Rep.  84;  Poplewd! 
V.  Wilson,  1  Stra.  264. 

(k)  Com.  Dig.  Action,  Assumpsit,  8;  BuL 
N.  P.  146, 147;  1  Saund.  211,  n.  2. 


(1)  In  declaring  in  assumpsit  on  a  collateral  undertaking,  the  declaration  must  be  specitU 
setting  forth  the  contract;  but  if  the  undertaking  be  origiiubl,  the  plaintiff  may  declare  gener- 
ally.   Northup  V.  Jackson,  13  Wend.  85. 

(2)  Douglass  V.  Davie,  2  M'Cord,  218;  Burnet  v.  Biscoe,  4  Johns.  286;  PoweU  v.  Brown, 
8  Johns.  100;  Bailey  v.  Freeman.  4  Johns.  280;  Lansin  v.  M*Killip,  8  Gaines,  288;  Beauohamp 
V.  Bosworth,  8  3ibb,  115;  Beyerleys  v.  Holmes,  4  Munfl  95;  Moseley  v.  Jones,  5  Honf.  28; 
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that  the  consideration  stated  should  appear  to  be  legally  sufficient  to  sup-  rv-  n» 
port  the  promise,  for  the  breach  of  which  the  action  is  brought  (1).     An  ^^'*»  *®- 
examination  of  the  various  points  of  law  relating  to  the  sufficiency  of  ^*^^y-  J^® 
consideration  (/),  would  be  foreign  to  the  object  of  this  treatise ;  but  it  action, 
may  be  important  to  make  some  few  observations  as  to  the  mode  of  slating'  i.  in  as- 
the  consideration  upon  the  record  in  such  a  manner  that  it  may  appear  sampsit. 
l^Iv  sufficient.     Although  no  mode  of  pleading  can  enable  a  plaintiff  2.  The 
to  recover  when  the  consideration  is  insufficient  or  yiegal,  if  the  defend-  ^*^^*" 
ant  by  his  plea  properly  raise  the  question,  yet  it  may  not  unfrequently 
ooeor  that  a  sufficient  consideration  may  exist,  but  that  the  action  may  be 
defeated  in  consequence  of  the  statement  upon  the  pleading  being  imper- 
fect. 

In  declaring  upon  bills  of  exchange  and  promissory  notes  and  some 
other  legal  liabilities,  the  mere  statement  of  the  liability  which  const!- 
tates  the  consideration  is  sufficient  (2);  but  in  other  cases  of  simple  con- 
tracts, it  is  necessary  that  the  declaration  should  disclose  a  consideration, 
▼hich  may  consist  of  either  benefit  to  the  defendant,  or  Metriment  to  the  [  *294  ] 
plaintiff,  or  the  promise  will  appear  to  be  nudum  pactum^  and  the  decla- 
ration will  consequently  be  insufficient  (m)  (3).  Thus,  where  the  plain- 
tiff declared  that  a  person,  since  deceased,  was  indebted  to  him,  and  that 

(0  See,  in  gener&l,  1  Saund.  211,  n.  2;  3  (m)  See  pi^Tions  note;  4  East,  455;  1 
Oh.  Com.  Law,  63  to  99;  Chit.  jan.  on  Contr.      Taunt.  622. 

Hndridcv.  Seelej,  SConn.  176;  RnsseU  v.  South  Britain  Society,  4  Conn.  608;  Brooks  v. 
Uwrie,  1  Nott  &  M.  342;  De  Forest  v.  Frary,  6  Cowen,  161;  Lansing  v.  M'KiUip,  8  Gaines, 
.ft6;  Csrrell  v.  CoUins,  2  Bibb,  427;  Favor V.  Philbrick,  7  N.  Hamp.  326;  Moore  v.  Boss,  7  N. 
liiap,  528;  Shelton  v.  Bruoe,  9  Terger,  24;  Becker  v.  Birhap,  1  Morris,  62;  Bruner  v.  Stout, 
Birdiii,225;  Hemmenway  v.  Hicks,  4  Pick.  497;  Oaines  v.  Kendriok,  2  Con.  Ct  889;  Benden 
i^liiiiBiDg,  2  N.  Hamp,  289;  Moseley  v.  Jones,  6  Munf.  23;  Wheelright  v.  Moore»  1  HaU,  201; 
iOnnony  v.  Cottle,  1  Breese,  286;  Harris  v.  Rayner,  8  Pick.  641. 

U  k  notsoffioient  to  allege  that  the  defendant  **  being  indebted,"  in  a  certain  sum  in  oonside- 
MiPQ  thereof,  promised  to  pay.  &c.,  without  alleging  the  cause  or  oonsideratbn  on  which  the 
M  iifoanded;  and  this  rule  applies  to  special  as  weU  as  to  general  assumpsit.  Beauchamp  v. 
>ttworth,  8  Bibb,  115;  S.  P.  Chandler  v.  State,  5  Har.  &  Johns.  284;  Maury  v.  Oliye,  2  Stew. 

hi  Xsasaeliiisetts,  by  long  practice,  a  declaration  alle^ng,  that  the  defendant  being  indebted, 
■*Mearding  to  the  account  annexed'*  to  the  writ,  promised,  &c  is  good.      Rider  v.  Bobins,  18 
Ifaa.  284.    The  schedule  supplies  the  allegation  of  consideration,  id. 

(1)  Harding  v.  Cragie,  8  Vermont,  601. 

(2)  la  declaring  on  a  promissory  note  (either  in  assumpsit  or  in  debt)  under  the  statute  of 
ine,  it  is  not  necessary  to  allege  any  consideration;  the  terms  of  such  a  note  import  a  con- 
iUertdoo.  Peasely  v.  Boatwright,  2  Leigh,  198.  See  Chappel  v.  Proctor,  Harper,  49;  Gaines 
t.KcDdrick,  2  Bep.  Con.  Ct.  839;  M' Curdy  v.  Dudley,  1  Marsh.  288;  Mors  v,  M'Gaud,  2 
HiBu  0;  lUehmond  v.  Pattenson,  3  Ham.  368.  Notes  not  negotiable,  see  Jerome  v.  Whitn^,  7 
Mms.  821;  Odioxne  v.  Odiome,  6  N.  Hamp.  316.  Bank  Notes,  Gilbert  v.  Nantucket  Bank,  6 
lass.  97. 

(I)  Corl^  V.  Dean,  4  Conn.  265.  WhencTer  the  instrument  declared  on  does  not  on  its  fkoe 
nebse  a  consideration  it  must  be  averred  and  proved.  Douglas  v,  Davis,  2  M'Cord,  218.r  In 
Waring  in  assumpsit  for  the  breach  of  a  contract,  it  is  not  necessary  to  set  forth  the  payment 
tf  apart  of  the  consideration,  admitted  by  the  contract  to  have  been  received.  Dox  v.  Vey,  8 
wend.  867. 

Where  a  note  is  not  given  upon  any  one  consideration,  which  whether  good  or  not,  whether  it 

wff  not,  goes  to  the  whole  note  at  the  time  it  is  made,  but  for  two  distinct  and  independent 

Midaatioos,  each  going  to  a  distinct  portion  of  the  note,  and  one  is  a  consideration  which  the 

u  ^"ff  ^^^  ^^^  sufficient  to  support  a  contract,  and  the  other  not,  there  the  contract  shall 

yypertioned,  and  the  holder  shall  recover  to  the  extent  of  the  valid  consideration,  and  no 

Mer;  and  the  question  as  to  the  amount,  is  for  the  jury.    Parish  v.  Stone,  14  Pick.  198.    A 

^^yion  on  an  Indorsement  of  a  note  guaranteeing  payment  by  the  maker  must  set  out  the 

Mi^ntim  of  inch  indorsement.    Greene  v.  Dodge,  2  Ham.  480.    See  Wheelright  v.  Moore,  1 
Ml,  Hi. 
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after  the  death,  in  Go&Bideration  of  the  premises,  and  that  the  plaintiff, 
at  .the  defendant's  request,  '^wonld  give  time  for  the  payment  of  the  debt, 
the  defendant  promised,  &c.;  but  did  not  state  that  there  was  any  person 
in  existence  who  was  liable,  in  respect  of  assets  or  otherwise,  to  be  sued 
by'the  plaintiff  for  the  debt,  and  to  whom  he  gave  time  ;  the  declaration 
was  held  insufficient  on  demurrer;  for  no  benefit  was  shown  to  move  to 
the  defendant,  nor  did  it  appear  that  any  detriment  had  been  sustained 
by  the  plaintiff,  as  it  was  not  stated  that  any  one  was  liable  to  be  sued  by 
him,  or  that  he  had  ^suspended  the  enforcement  of  any  right  (n).  So, 
where  the  declaration  in  assumpsit  alleged,  that  in  consideration  that  the 
plaintiff  would  retain  and  employ  the  defendant  to  lay  out  a  sum  of 
money  in  the  purchase  of  an  annuity,  the  latter  undertook  to  do  his  diUg 
in  the  premises^  and  that  the  plaintiff  accordingly  did  retain  the  defends 
ant,  but  that  the  defendant  neglected  to  do  his  duty,  and  took  an  insuffi- 
cient security ;  it  was  held,  on  motion  in  arrest  of  judgment,  that  the 
count  was  bad,  since  it  did  not  show  that  any  reward  was  to  be  paid  to 
the  defendant,  nor  aver  that  the  defendant  was  employed  as  an  attorney, 
or  in  any  particular  character,  by  reason  of  which  it  became  his  absolute 
duty  not  to  take  a  security  of  an  insufficient  nature  (o). 

Upon  this  subject  it  has  been  laid  down  as  a  rule,  that  the  considera^ 
tion  should  be  co-extensive  with  the  promise,  in  order  to  support  it. 
Thus,  where  the  plaintiff  stated  that  the  defendant  was  liable  in  the  chax^ 
acter  of  executor  to  pay  a  certain  debt,  and  then  "averred,  that  in  con* 
sideration  thereof,  he  personally  promised  to  pay  the  debt,  the  declaration 
was  held  bad  in  arrest  of  judgment,  no  additional  consideration  being 
shown  for  the  enlarged  responsibility  arising  from  the  promise  (p).  And 
upon  the  same  principle,  a  declaration  against  a  husband  alone,  on  his 
mere  promise  to  pay  the  debt  of  his  wife  contracted  before  marriag6| 
without  showing  any  new  consideration,  was  also  considered  insufficient, 
and  the  judgment  was  arrested  (jq)  (1). 

When  the  consideration  for  the  defendant's  contract  consists  of  any* 
agreement  on  the  part  of  the  plaintiff,  it  must  appear  from  the  declaration 
that  such  {^eement  was  binding  on  the  plaintiff  at  the  time  the  defendant's 
promise  was  made;  for  if  it  should  appear  from  the  declaration  that  thsl 
[  *295  ]  obligation  was  all  on  one  side,  the  defendant's  'engagement  would  be  ittf^ 
dum  pactum^  and  the  declaration  consequently  bad  (r)  (2).  We  havi^' 
already  seen,  that,  at  least  in  some  instances,  it  may  be  sufficient  to  shovl 
that  the  consideration  moved  from  a  third  person,  if  the  promise  be  made 
for  the  benefit  of  the  plaintiff  (5). 

When  part  of  an  entire  consideration,  or  one  of  several  eonside 


(n)  4  East,  466. 

(0)  4  B.  &  C.  846;  but  see  2  BhiglL  464  ; 
M'iUlel.  &  T.  206,  S.  C,  in  which  it  was  held 
that  a  oonnt  in  anumptii  that  the  plaintiff  had 
reiaifitd  the  defimdant,  at  his  request,  to  laj 
oat  £700  in  purchase  c^  an  annuity;  that  de- 
ftndant  promised  to  lay  it  out  securely ;  that 
plaintiff  delivered  ike  money  to  him  for  that 
purpoUf  and  tiiat  defendant  laid  it  out  inse- 


curely; oontMned  a  sufficient 

the  defendant's  promise,  after  verdfcL 

(p)  7T.  R.860a. 

(9)  Id,  84a 

(r)  8  T.  R.  668;  see  id,  149;  1  MJ 
667;  1  B.  ft  Aid.  6S1 ;  16  Eatt,  46;  8 
668,  690;  6  D.  &  R.  612,  8.  C. 

(ff)  Ante,  2,  8.    But  see  4  Bar.  k\ 
488;  1  Ney.  ft  Man.  808, 8.  C. 


(1)  See  Berry  «.  Harper,  4  Qill  ft  Johns.  470. 

(2)  Van  Alstyne  v.  Whimple,  6  Cowen,  162;  Loomis  v.  NewhaU,  15  Pick.  169;  Di 
Lenox,  6  Dana,  91;  Woodruff  v.  Heniipan,  11  Vermt  692;  Hincsbuiy  v.  Sumner,  9    Verml 
Annstrongv.  Tokr,  11  Wheat  268;  Carlton  v.  Whitoher,  6  N.  Hamp,  196;  Binder.  C^-' 
lain,  6  N.  Hamp.  226;  Pratt  v.  OUxer,  1  Hoff.  479. 
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it&ted  ia  a  declaration,  is  merely  frivolous^  and  void,  withotit  being  illegal,    >^-  ^ 
ttd  the  residue  is  goody  and  extends  to  the  whole  of  the  promise,  the  void  *^*»  **• 
part,  will  not  vitiate  the  declaration  (1),  but  may  be  rejected  as  snrpias-  ^^^J*  ^ 
tge ;  and  the  promise  will  be  referred  to  and  supported  by  that  part  of  Mtto. 
the  consideration  which  is  legally  sufficient  (0-     But  if  part  of  an  entire  i.  hktM- 
consideration,  or  one  of  several  considerations  stated,  be  illegal^  though  iwapili 
the  residue  may  be  good,  the  whole  declaration  will,  it  appears,  be  vitiat-  ^  Thedov- 
6d  by  the  illegal  part  (u)  (2).  ^  b^Am^sml 

Another  material  circumstance  to  be  attended  to  in  the  statement  of  the 
oonaderation  is,  that  it  should  be  shown  with  a  proper  degree  of  certaitUjf 
tod  particularity.  A  declaration  may  contain  enough  to  disclose  a  consid* 
eratioQ,  which  is  legally  sufficient  to  support  the  promise,  but  may  be  lia- 
ble to  objection  on  special  demurrer,  on  account  of  omitting  to  set  out  that 
toisideration  with  a  sufficient  degree  of  certainty  (x).  The  degree  of 
certainty  required  in  stating  the  consideration  will  depend,  in  some  degree, 
tt  the  particular  species  of  consideration  to  be  stated,  and  it  will  there* 
hn  be  necessary  to  notice  the  various  kinds  of  considerations.  They  are, 
hij  Executed  (3),  or  2dly,  ExectUory ;  to  which  may  be  added,  3dly, 
Ooneurreniy  and  4thly,  Continuing  Consider  alums, 

let.  An  exectUed  consideration  consists  of  something  past  or  done  be^ 
Are  the  making  of  the  promise.  It  is  said  not  to  be  necessary  in  statingf 
tteaUed  considerations,  to  allege  them  with  the  certainty  of  time  and  place 
laqnired  in  stating  executory  considerations  nor  With  the  same  particular* 
if  ia  other  respects  as  to  quantity,  quality,  value,  Ac.  (|f)  ;  because  the 
tfegation  of  a  past  consideration  is  considered  to  be  matter  of  induce- 
Mnt,  and  as  such,  not  in  itself  traversable  (z).  It  must,  however,  be 
Aown,  that  the  ^executed  considerations  arose  at  the  defendants  request  [  *296  ] 
fi)(4),  though  such  request  may,  in  some  cases,  be  implied  in  evidence^ 


(0  Bing  V.  Bozbroagfa,  2  Crom.  &  Jer. 
W  2Tjr.  468;  King  o.  Seuri,  2  Crom.  M. 
Itfli.  48;  Cro  Eliz.  148,  848;  Cro.  Jao.  128; 
l8lt88;Bal.N.  P.  147. 
>)  Cro.  EUa.  199;  4  Leon.  8;  T.  Jonee.  24. 
».  IMg.  Action,  Aasnmpstt,  B.  18,  As  to 
■idiBdoetion  of  a  oonaideration  being  ilUgal 
*^  M  common  lato,  or  by  itatuU^  see  Hob. 
M;lSaiuuL66,  n.  1;  8  Taont.  244;  6  Id. 
«;  ft  Id,  859;  4  M.  &  Sel.  66;  Chit.  jon. 
<^.  228,  229. 

(x)  See  the  general  rnle  as  to  oertaintj  in 
Pfimg,  anU,  288. 


(y)  See  18  East,  105,  116, 117;  Stephen, 
2d  «dit  865,  415;  see  as  to  matter  of  indoce* 
ment,  ante,  290. 

(s)  Id.;  BaL  N.  P.  146;  Salk.  22;  dob.  106. 
suit  muert,  it  is  oertainly  travertabUt  and 
thongh  it  need  not  be  avernkl  on  what  preciM 
day  Uie  executed  oonsideration  took  plMe,  yet 
it  most  be  shown  that  it  had  pnvioudy  oo« 
ourred  as  **  before  them  "  &o. 

(a)  1  Saund.  264,  n.  1;  2  Stra.  988;  Dyer, 
272;  and  per  Parke,  B.,  in  King  v.  Bean,  2 
Cr.  M.  &  Bos.  58. 


^C^SieBcaehv.  Lee,  2DaIL  256;  Bookner o. Smyth,  4  I>esaiis.  Cha.  871;  Lowryv.  Brooks, 
Iir0»d,42l, 

Jf}  See  Chitty  Contr.  (7th  Am.  ed.)  426,  664,  692,  and  notes;  Woodmff  v,  Henniman,  11 
^Mt,  692;  Loomis  v.  Newhall,  15  Pick.  159;  Carlton  v.  Whitoher,  5  K.  Hamp.  196. 

(•)  Where  a  son  who  was  of  fhU  age,  and  had  ceased  to  be  a  member  of  his  father's  ihmily, 

^  laddeBly  taken  sick  among  strangers,  and  being  poor  and  in  distress,  was  relieved  by  the 

**%  sad  afterwards  the  Either  wrote  to  the  plaintiff,  promising  to  pay  him  the  expenses  in- 

■  it  WIS  held  that  such  promise  would  not  sustain  the  action,  there  being  no  consideration 

NiOs  9.  Wyman,  8  Pick.  207.    Bee  the  limitation  of  the  rule,  ••  that  a  moral  obligation 

I  to  support  «n  express  promise,"  there  sUted  by  Paxur,  C.  J,    See  also  Cooke  v, 

.  7  Conn.  57.    See  farther  Andrews  v.  Ires,  8  Conn.  868;  Dodge  v,  Adams,  19  Pick.  429; 

f.  Garter,  4  MunH  278;  M'Pherson  v.  Bees,  2  Pennsylv.  521 ;  Bently  v.  Morse,  14  John. 

i;  BDem  e.  Beaeh,  5  Vermont,  175;  Barlow  v.  Smith,  4  ib.  144;  Commissions  v.  Perry,  5 

^;  Tomer  «.  Partridge,  8  Pennsylt.  172;  Snetely  v.  Bead,  9  Watts,  401 ;  Stafford  e.  Ba- 

»  WeodeU,  884;  8.  C.  2  HiU,  858. 

WHiketv.  Oraoe,  6  Wekid.  647;  Lelaad  v.  Douglass,  1  Wend.  492;  Baloolm  v.  CroggSH, 

'^SM;  IMa  V.  QolA,  6  Ffok.  8S6;  Jewett  v.  Somersett,  1  QreeiiL  128>,  Cbldaby  v.  Bcbia- 
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nr.  zm    as  when  the  defendant  has  derived  benefit  from  the  consideration  (1), 
riBTBt  &o.  jm^  jjj^g  afterwards  made  an  express  promise  to  the  plaintiff  (2)  or  has  re- 
fithiy.  The  cognized  the  plaintiff 's  act;  and  it  is  only  necessary  in  cases  of  executed 
•cSon!''     consideration  to  state  that  the  consideration  for  the  defendant's  promise 
1.  latf.    moved  at  his  request  (6),  the  executed  consideration  must,  in  legal  esti^ 
sompsit.     mation,  be  of  some  value,  but  the  performance  by  the  plaintiff  of  any  act 
2.Theoon-  he  was  not  legally  bound  to  perform  would  suffice,  as  the  producing  or  giv- 
tideration.  jjjg  ^  ^^  defendant  a  certain  letter  (jc\    There  are  some  cases  in  which 
the  plaintiff  has  the  dption  of  stating  the  consideration  either  as  an  exe- 
cuted or  as  an  executory  consideration,  and  which  will  be  hereafter  no*- 
ticed  (d). 

Statement       2dly.  In  the  Statement  of  an  Executory  consideration  a  greater  degree 

tory  cobT  ^^  certainty  is  required  (e).    The  consideration  and  the  promise  of  the 

sidera.       defendant  are  two  distinct  things,  in  order  to  show  that  the  plaintiff  pos- 

tioM-         sesses  a  right  of  action,  it  is  in  general  necessary  to  aver  performance  of  the 

consideration  on  his  part,  which  allegation  being  material  and  traversable 

must  be  made  with  proper  certainty  of  time  and  place,  <!kc.  (/)(3).  This 

obligation  of  averring  performance  imposes  upon  the  plaintiff  the  necessi* 

ty  of  stating  the  consideration  with  a  greater  degree  of  certainty  and 

minuteness  than  in  the  case  of  executed  considerations ;  for  the  Court 

would  otherwise  be  unable  to  judge  whether  the  performance  averred  in 

the  declaration  were  sufficient  (g*).    Thus,  in  an  action  for  wages,  agreed 

to  be  paid  to  the  plaintiff  in  consideration  that  he  would  proceed  (a 

a  certain  voyage,  it  has  been  held  necessary  to    state  the  particular 

(6)  King  V.  Sean,  2  Cr.  M.  &  R.  48^  1  Rozbroogh,  2  Tyr.  468;  8  Crom.  &  Jer.  418. 

Saand.  264,  note  1,  a  good  inetanoe,  it  was  A  speoial  trayerse  of  the  allegation  of  per« 

there  stated   that   in  oonsideration  that  the  formanoe  was  not,  at  least  before  the  pleading 

plaintiff  would  forbear  to  distrain  on  a  third  mles,  H.  T.  4  W.  4,  usual,  in  conseqnence  A 

person  (without  sa;^ing  at  ^^efi(/anrsr«ott€sOt  ^^^  latitude  heretofore  allowed  to  the  genenl 

defendant  undertook  to  pay,  &o.,  and  held  suf-  issue  in  assumpsit     But  since  those  rules  tba 

ficient  on  special  demurrer.  allegation  of  oonsideration  and  performance  in 

(c)  Wilkinson  v.  Olivera,  1  Bing«  N.  C.  490.  a  speoial  count  need  not  be  proved,  unless  ez« 

{d)  Po§t,  298,  note  (0 ;  7  Bar.  &  Ores,  pressly  denied  in  pleading. 
428.  (g)  See  Com.  Dig.  Action,  Astumpoit,  H.  4; 

(e)  1  Saund.  264,  n.  1.  Pleader,  0. 

(/)  Bui.  Jf.  P.  146  a;  Salk.  22;  Rmg  v. 

son,  1  Blackf.  247;  Stoever  v,  Stoever,  9  Serg  &  R.  484.  A  past  and  executed  consideratioB» 
which  is  not  alleged  to  have  been  at  the  request  of  the  defendant,  and  in  no  way  appears  to  bait 
been  for  his  advontage,  is  no  legal  consideration,  and  is  a  defect  not  cured  by  verdict.  Hardiqg 
V.  Cragie,  8  Vermont,  501;  Chitty  Contracts  (6th  Am.  ed.)  61,  and  note  (8).  See  Bnlkley  9, 
Landon,  2  Conn.  204;  Chaffe  v.  Thomas,  7  Cowen,  858;  Lonsdale  v.  Brown,  4  Wash.  G.  C.  148; 
Hitchcock  V,  Litchfield,  1  Root,  206. 

An  entire  promise  founded  partly  on  a'past  and  executed  consideration  and  partly  on  an  exeeatoiy 
consideration,  is  supported  by  the  executory  consideration.  Loomis  v.  Newhall,  15  Pick^  16d; 
Andrews  v.  Ives,  8  Conn.  868;  see  No.  48  Amer.  Jurist,  2  to  16,  and  cases  there  cited  for  an  ex- 
amination of  the  doctrine  of  executed  consideration.  The  law  relating  to  past  or  executed  consid- 
eration, is  fully  discussed  in  the  opinion  of  Kent,  J.,  in  Livingston  r.  Rogers,  1  Caines,  588,  where 
it  was  held,  in  conformity  to  the  case  of  Hayes  v.  Warren,  Str.  987,  (cited  in  note  e.)  that  a 
promise  laid  to  have  been  made,  afterwards,  on  the  same  day  with  the  consideration,  isa  atiiasi 
pactum.  See  also  Comstock  v.  Smith,  7  Johns.  87;  Hicks  v.  Burhans,  10  Johns.  243;  Everts  r« 
Adams,  12  Johns.  852;  Mitchell  v.  Bell,  Taylor,  61 ;  Frear  v.  Hardenbergh,  5  Johns.  272;  Rob- 
ertson V.  Bethune,  8  Johns  850.  See  also  Edwards  v.  Davis,  16  Johns.  &1,  and  the  reporter's 
note,  288.  But  see  Qark  v.  Herring,  5  Binn.  38;  Greeves  v.  M'Allister,  2  Binn.  591;  6  Blsss. 
48. 

(1)  As,  from  the  beneficial  nature  of  the  act  performed  by  the  defendant  Hicks  v*.  Boihans, 
10  Johns.  248;  Livingstone  v.  Rogers,  1  Cflunes,  585,  586;  Comstock  v.  Smitii,  7  Johns.  88;  Oat- 
field  V.  Warning,  14  John.  188. 

(2)  Oreeves  v.  M'AUister,  2  Binn.  591.    See  Goldsby  v.  Robertson,  1  Blackf  247. 
(8)  Glover  «.  Tuck,  24  WendeU,  158;  RusseU  v.  Blade,  12  Con&  465. 
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Yojage.(A)(l).     But  the  same  degree  of  certainty  is  not  required  in  stat-    tv.  m 
ing  any  particular  part  of  the  consideration,  with  respect  to  which  the  ^^""^Ac* 
eircamstances  of  the  case  render  it  unnecessary  to  aver  performance.  ^^^^J-  The 
Thus,  in  actions  for  negligence,  Ac*  against  attornies,  carriers,  and  other  ^Jjo^^^ 
bailees,  who  have  been  employed  by  the  plaintiff  for  reward,  it  is  not  ^^  jq  '^^ 
necessary  to  specify  the  amount  of  remuneration  stip^fated  to  be  *given,  bumpait. 
bat  the  plaintiff  may  state  lihat  the  retainer  \^s  *'  forcertajp  reasonable  [  •297  ] 
reward"  (t).    It  will  be  observed,  that  in  the§e  cases  lihe  payment  of  the 
revarddoes  not  constitute  a  condition^  precedent/*  and  that  fti  point  o& 
fiict  it  is  tho^rets)iner  that  con^itutes  th,e  consideration  :  the  reward  may 
or  may  nollt^ecoii|e  payable  ac^ding  to  circumstances.     But  it  is  obvi- 
ously essential  in  igeneral  lb  aver  that  the  retainer  was  for  reward,  other- 
wise the  pcpmise  Mould  aip^r  to  be  nudum  paclum  (A) 

3dly.  A  Concurrerii  coiteiaeration  occurs  in  the  case  of  mutual  promi-  Statement 
•es,  which  are  a  third  species  of  consideration,  partaking  of  the  nature  of  ^l^/^^^' 
the  preceding  two.     The  plaintiff 's  promise  is  executed,  but  the  things  sidera- 
which  he  has  engaged  to  perform  is  executory,  as  in  promises  to  marry,  tions. 
to  submit  to  an  award  on  wages,  &c.     The  promi3es  of  each  party  must 
io  general  be  concurrent  or  obligatory  on  both  at  the  same  time  (2),  to 
reader  the  promise  of  either  binding,  and  must  be  so  stated  in  plead- 
ag(r)«    And  in  these  cases  it  is  not  always  necessary  to  aver  perform* 
iDcecf  the  thing  stipulated  to  be  done  (8),  the  plaintiff's  agreement  to 
perform  being  a  sufficient  consideration  (nt)  ;  unless  the  performance  of 
ooe  act  be  the  consideration  of  the  performance  of  the  other,  in  which 
case  an  averment  of  performance  or  readiness  to  perform,  is  in  general 
Becessary,  even  in  the    case  of  mutual  promises  (n)  ;    as  upon  mutual- 
promises  to  marry  and  bargains  to  sell  and  accept  goods  (o)(4). 

4thly.  In  tho  case  of  a  Continuing"  consideration,  the  declaration  gene-  8*»^»«»* 
nllf  states,  that  in  consideration  that  the  defendant  had  become  and  was  unuir^ 
koant  to  the  plaintiff  of  certain  land,  &c.  he  undertook,  during  the  con-^  oonsidera- 
fioaance  of  the  tenancy,  to  use  the  premises,  in  a  tenant  like  manner,  ^c;  ^^' 
tad  the  declaration  then  avers  the  continuance  of  the  tenancy  and  the 
l^reach  (p")  ;  or  the  declaration  states  the  defendant's  character  andrela- 

(&)  2B.  &  p.  116, 120,  665.  (m;  1  Wils.  88;  6  T.  R.  409;  1  Ld.  Raym. 

(i)  See  the    preoedents  of   deolaratioa  in  264;  1  Salk.  171. 
Mimpeit  Against  attornies,  carriecs,  &0.  for        (n)  1  Salk.  112, 171;  1  Lord  Raym.  666;  6 

ivKgaiee^  in  the  second  volume;  and  see  13  T.  B.  670;  7  Id.  126;  1  Moore,  66. 
m,  114»  note.  2  New  Rep.  268;  and  see  2        (o)  1  East,  208;  2  B.  &  P.  147;  1  Sannd. 

Kds.  464;  M*CleI.  &  Y.  206,  S.  C.  820  e,  n.  6. 

[k)  See  anU,  298,  294;  4  B.  &  C.  846;  6        ip)  6  T.  R.  878,  8  East,  160;  1  Leon.  102; 

0-&B.  438.  &  G.  Cro.  Ells.  94,  716;  2  Leon.  224;  2  Bla.  Kep. 

^  (0  8  T.  R.  148,  686;  Bla.  Rep.  206;  Peake,  842;  1  Marsh.  667;  po$U  vol.  ii. 
C>5.P.22S;  Hob.  146;  Salk.  112;  6  East,  16. 

,  (1)  Where  the  performance  of  the  act  to  be  done  on  the  part  of  the  plaintiff  is  the  oonsidera- 
^of  the  set  to  be  done  by  the  defendant,  the  declaration  states  that  if  the  plaintiff  would  do  a 
**f>ia  Mtfthe  defendant  ]}romised,  and  then  ayers  performance;  and  it  is  not  necessary  to  al- 
^  that  the  plaintiff  promised.     10  Mass.  280,  287,  288. 

(2)  Vide  Porter  v.  Roie,  12  Johns.  209;  Penn.  Bell.  &  Md.  Steam  Nay.  Co.  th  Bandridge.  8 
wi-  k  Johns.  248;  Livingston  v.  Rogers,  1  Gaines,  688;  WbitaU  v  Morse,  6  Serg.  &  R.  868; 
2f^«'  Wood,  12  Johns.  190;  Brigs  v.  Tillotson,  8  Johns.  286;  Woods  v.  Rice.  4  Metoalf, 
«l;MorriBoo  «.  Ives,  4  Smedes  &  Marsh.'  662. 

(8)  Vide  Lent  9.  Pandelford,  10  Mass.  280;  Russell  v.  Blade,  12  Conn.  468;  WhitaU  v. 
>>««.  6  Sen.  &  R.  668;  Close  v.  MUler,  10  Johns.  90;  Dey  v.  Doz,  9  Wend.  129. 
^(4)  Vide  Uvh&gMon  v,  Rogers,  1  Gaines,  688;  Tucker  v.  Woods,  12  Johns.  190;  Keep  v, 
^^oo^Mh,  U.  807;  Gould  «.  BuJn,  8  We&d.  663. 
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XT.  m  tive  duty,  and  his  promise  in  consideration  thereof  to  perform  his  iutf. 
jpAkn,  &0.  Q^^  Jq  cither  of  these  cases  of  mere  continuing'  consideration,  the  promise 
5thi7.  The  Qingt  not  be  stated  to  have  been  more  eztensiye  than  the  law  would  pre- 
ao^^  sume,  or,  at  least,  support ;  and  therefore,  a  promise  that,  in  considera- 
1.  Iq*u-  tion  that  the  defendant  then  was  ^tenant  to  the  plaintiff,  be  promised  to 
ftampiit.     repair^  &c.  the  declaration  will  be  demurrable  (9). 

2.Theooii- 

tidetatioQ.  j^  ^]^q  preceding  observations  we  have  considered  the  necessitj  <rf 
showing  that  the  consideration  was  legally  sufficient,  and  the  degree  of 
certainty  and  particularity  required  in  stating  it.  Another  important 
point  to  be  observed  is,  that  the  consideration,  if  expressly  traversed  or 
denied  by  the  plea,  (but  not  otherwise,  since  the  new  pleading  roles,  H. 
T.  W.  4,)  must  be  proved  as  stated  ;  or  the  plaintiff  will  fail  at  the  trial 
on  the  ground  of  variance  (1),  unless  permitted  to  amend  under  8  &  4  W. 
_  4,  c.  42,  s.  28.    Instances  of  variance  in  stating  matter  of  inducement 

ooDsiderftT  have  already  been  given  (r).    It  is  proposed  now  to  notice  the  rules 
tion.         relative  to  variances  in  the  statement  of  the  consideration ;  and  the  doe* 
trine  of  variances  in  stating  the  promise  or  contract  will  be  explained  in 
a  subsequent  part  of  the  work. 

Gh'CiU  accuracy  is  required  in  the  statement  of  the  consideration^  whidi 
in  an  action  of  assumpsit  forms  the  basis  of  the  contract,  and  if  any  error 
appear  to  have  been  made  in  describing  it,  the  consequence  will  be,  that 
the  whofe  contract  is  mis-described  (2).  Thus,  in  the  in^ance  before  no* 
ticed,  of  an  action  brought  for  wages,  to  be  paid^  the  plaintiff,  in  con* 
sideration  that  he  would  proceed  on  a  particular  voyage,  it  was  held  that 
a  variance  in  the  description  of  the  voyage  was  fatal,  though  laid  under  a 
videlicet  (<).  So,  it  would  appear  to  be  a  general  rule,  that  if  the  con^ 
sideration  alleged  be  executory,  and  that  which  is  proved  be  executed, 
the  mis-description  is  fatal ;  executory  and  executed  considerations  being 
in  their  nature  materially  distinct(8).  But  when  in  a  declaration  in  a» 
sumpsit  the  plaintiff  alleged,  that  in  consideration  that  he  at  the  request 
of  the  defendant,  would  consent  to  suspend  proceedings  against  A.,  the  de- 
fendant promised,  &c.;  and  the  evidence  was  an  agreement  in  these  terms^ 
viz.  ''  the  plaintiff  havings  at  my  request  consented  to  suspend proceedingSy 
against  A.,  I  do  hereby,  in  consideration  thereof,  promise  to  pay  £30  on 
the  1st  day  of  April,"  it  was  held,  on  motion  in  arrest  of  judgment,  that 
the  consideration  was  sufficiently  described  :  {he  fair  construction  of  the 
agreement  being,  that  the  consideration  was  that  the  plaintiff  would  bus* 

iq)  1  Manh.  667;  6  Taaat.  800,  &  C;         (r)  dfnto.291. 
|m^  vol.  ii.  (s)  2  B.  &  P.  116;  anU^  296. 



(1)  Where  the  declaration  aUeged  an  undertaking  in  oonsideration  of  a  oontraot*  entered  into 
by  the  plaintiff  to  build  a  ship,  and  the  evidence  was  of  a  oontrect  to  finitk  a  ship  partly  baSt, 
it  was  held  that  the  Tarianoe  was  fhtal  Smith  v.  Barker,  8  Day,  812.  Where  theoontraet 
stated  in  a  declaration  was  on  a  past  oonsideaition  for  the  delivery  of  goods  witbont  neiitkitt 
of  the  place  of  delivery,  and  in  the  altematiTe  as  to  the  time;  and  .the  eontraot  proved  was 
an  executory  consideration!  to  deliver  goods  at  a  particular  time  and  plaoe  mentloaed,  the  vaii- 
anoe  was  held  &tal  and  the  verdict  set  aside.    Robertson  9.  Lynch,  lo  Johns.  461. 

(2)  Hendriftk  v.  8eel^,  6  Conn.  176;  Russell  v.  South  Britain  Society,  9  Conn.  606;  Oarkj 
V.  Dean,  4  Conn.  259;  Brooks  v.  Lowrie,  1  Nott  ^  M'C.  842;  Benden  «.  Manning,  2  N.  Hamp. 
289;  De  Forest  v.  Frary.  6  Cowen.  151 ;  Lansing  v.  M'KeUip,  8  Gaines,  286;  Casicil  v.  Cot 
line,  2  Bibb,  429;  Stone  v,  Knowlton,  8  WendeU,  874. 

(8)  Robertson  v.  Lynoh,  IS  Jiohas.  461;  Berkley  v.  LaiidMi»  8  Cobb.  404.  ' 
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peDd  proceediDgs  against  A.  until  the  first  of  April  {t) .    So  wbere  a  oonnt    <▼•  n> 
of  a  declaratioQ  in  assampsit  agaiast  a  oarrier  by  water,  alleged,  that  in  ^^^^'^ 
ttmsideration  that  the  plaintiff,  at  the  request  of  the  defendant  had  caused  canMof 
to  be  shipped  on  board  the  defendant's  vessel  a  quantity  of  wheat  to  be  aotion. 
carried  to  a  certain  place,  for  freight  to  be  therefor  paid  to  the  defend-  i.  in  w- 
ant,  he  undertook  to  carry  the  wheat  safely,  and  deliver  it  for  the  plain-  *«»™p8*t- 
tiff  on  a  given  day ;  but  iji  appeared  that  the  defendant's  undertaking  to  ^{P^^ 
carry  was  made  he/are  the  whole  of  the  wheat  had  been  shipped  on  board '  ^^^^  '^* 
Ufl  vessel ;  it  was  held,  that  the  count  might  be  supported,  although  it 
vas  objected  that  the  consideration  for  the  promise  was  executory ;  on 
the  ground,  that  where  an  order  is  given  to  a  carrier,  antecedently  to  the 
delivery  of  goods,  who  assents  to  deal  with  them,  when  delivered,  in  a 
particular  manner,  a  duty  is  imposed  on  him,  on  the  receipt  of  the  goods, 
to  deal  with  them  according  to  the  order  previously  given  ;  and  the  law 
implies  a  promise  by  him  to  perform  such  duty  (u). 

In  accordance  with  the  rule  requiring  the  consideration  to  be  stated 
Bocnrately,  it  is  necessary  that  the  whole  of  the  consideration  should  in 
general  be  stated ;  and  if  any  part  of  an  entire  consideration,  or  of  a 
consideration  consisting  of  several  things,  be  omitted,  the  plaintiff  will 
ftil  at  the  trial  on  the  ground  of  variance  (x)  (1).  Thus,  where  in  as- 
Bumpsit  on  the  warranty  of  a  horse,  the  declaration  stated  the  transac- 
tion as  upon  a  sale  of  a  single  horse,  and  upon  the  evidence  it  appeared 
tbat  two  horses  had  been  sold  at  an  entire  price  and  with  a  joint  warranty 
the  Tariance  was  consiclpred  fatal,  the  purchase  of  the  two  horses  consti- 
tQting  the  consideration  for  the  waicanty(^).  The  same  rule  renders  it 
also  imperative  that  the  consideration  stated  in  the  declaration  should  be 
proved  to  the  extent  alleged  ;  and  in  general  when  the  consideration  prov- 
ed falls  short  of  that  which  is  staticd  in  the  declaration  as  the  foundation 
for  the  promise,  the  variance  will  be  equally  fatal  as  when  the  proof  ex- 
ceeds the  8tatement(2).  In  an  action  brought  by  husband  and  wife,  and 
wiker  party j  the  declaration  stated,  that  by  an  agreement  between  the 
planUiffs  and  (he  defendant,  the  plaintiffs  agreed  to  let  to  the  defendant 
certain  lands ;  that  the  defendant  became  tenant  to  the  plaintiffs,  and 
itated  mutual  promises  by  the  plaintiffs  and  defendant  to  perform  all  things 
contained  in  the  agreement :  the  agreement  given  in  evidence  purported 
to  be  made  by  an  agent  on  behalf  of  the  wife  and  the  third  plaintiff  only, 
without  any  mention  of  the  husband  ;  but  it  appeared  that  the  husband 
hid  subsequently  received  rent  from  the  tenant :  the  Court  held,  that  in 
order  to  support  the  consideration  alleged,  it  was  necessary  to  prove  that 
thehosband  was  a  joint  contractor  oA  initio;  that  the  evidence  fell  short 
of  this  proof,  since,  before  the  receipt  of  rent  by  the  husband,  he  was 
dearly  not  bonndby  the  agreement ;  and  that  the  variance  was  therefore 
^  (zy    So  also,  where  in  an  action  *for  the  breach  of  warranty  of  a  [  *800  ] 

,  (0  7  B.  ft  GL  428.    Littledale,  J.,  obsenred  considentioik.  .See  Com.  Dig.  Aotion,  AsBump- 

>■  tkit  ouo  that  then  was  a  continuing  oon-  sit,  B.  12;  Cro.  £liz.  94. 

li'mtHni ;  for  the  plaintiff  not  only  had  con-  (u)  7  Moore,  288;  1  Bing.  84,  8.  0. 

^Bted:  to  flospend  ilie  proeeedings,  bnt  also  (x)  6  East,  568;  S  Id.  1;  Cro.  Elis.  79; 

^^AmUd  be  suspended  nntU  the  Ist  BoL  N.  P.  147;  12  East,  1;  18  Id.  102. 

V&i  smI  that  therefore  this  might  be  alleged  (y)  1  Camp.  861. 

apiwdiag  either  as  an  exeoated  or  ezecntory  («)  6  B.  ft  C.  909;  8  D.  &  R.  428;  8.  C. 

^(1)  Ante,  297,  note  (2);  Brooks  v.  Lowrie*  1  Nott  4  M'Cord,  842;  Badger  p,  Borldgfa,  18 
H.Hsa^607. 
(2)  Stas  V.  Kaowlton,  8  Wenddl,  874. 
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IT.  1X1  horse,  the  declaration  stated  the  consideration  of  the  warranty  to  be  the 
PABT8,  &0.  gj^j^  ^Q  ^jjQ  plaintiff  of  the  horse  for  the  sum  of  X56,  and  it  was  proved 
6thiy.  The  i\^2Lt  the  plaintiff  was  to  have  the  horse  for  that  sam,  bat  the  defendant 
Bodon.^  •  had  agreed  to  give  £1  back,  if  the  horse  did  not  bring  the  plaintiff  £4 
1.  In  as-  or  i£5  ;  the  variance  was  held  fatal,  the  declaration  importing  that  the 
sumpsit.  price  was  <£55  absolutely,  and  the  evidence  showing  that  the  price  agreed 
^^^^tT""  ^^^  ^^  subject  to  a  contingent  reduction(a). 

An  exception,  however,  prevails  in  regard  to  considerations  which  are 
in  part  good,  and  in  part  frivolous  and  insufficient.  We  have  before  no- 
ticed cases  of  this  description,  and  have  shown  that  when  a  consideration 
of  this  nature  is  stated,  the  declaration  will  not  be  vitiated  by  the  insuffi- 
cient part,  but  that  the  promise  will  be  referred  to  that  part  of  the  con- 
sideration which  is  in  law  sufficient  to  support  it(l).  The  insufficient 
part  is  regarded  as  mere  surplusage ;  in  a  legal  point  of  view  it  forms  no 
part  whatever  of  the  real  consideration  for  the  contract,  and  consequently 
it  becomes  wholly  unnecessary  either  to  notice  it  in  the  declaration  or  to 
prove  it  if  stated  (6).  A  variance,  therefore,  between  the  evidence  and 
the  declaration  as  to  such  part  of  the  consideration  stated  as  is  frivolous 
and  insufficient  will  be  of  no  consequence.  Thus,  where  in  an  action  for 
rent  the  declaration  stated  a  demise  of  ''  a  messuage,  land,  and  premises, 
with  the  appurtenances ;"  and  the  evidence  was  of  a  demise  of  furniture 
and  utensils,  as  well  as  of  real  property,  the  variance  was  held  to  be  im- 
material, since  in  point  of  law  the  rent  issued  out  of  the  real  property 
only,  and  not  out  of  the  furniture  (c).  ^ 

When  there  is  no  direct  contradiction  between  the  allegation  and  the 
evidence,  it  is  in  general  sufficient  that  they  agree  in  substance.  Thus, 
when  the  consideration  of  the  retainer  and  employment  of  the  defendant, 
by  the  plaintiff  is  stated  to  be  ^'  certain  reasonable  reward,"  it  seems  that 
it  will  not  amount  to  a  variance  if  it  appear  by  the  evidence  that  a  spe- 
cific sum  was  agreed  upon  (^d)  (2).  And  where  it  was  stated  that  the  de- 
fendant agreed  to  furnish  certain  goods  ''  at  fair  and  reasonable  prices,'^ 
the  averment  was  held  sufficiently  proved  by  showing  a  contract  to  famish 
such  goods  with  a  certain  latitude  as  to  price,  viz.  between  two  specified 
sums  («).  In  these  cases  it  was  considered  that  the  evidence  subslantial- 
ly  supported  the  allegations  in  the  declarations,  and  was  not  inconsistent 
with  them, 
^ow  to  When  no  consideration  is  stated  in  the  declaration,  or  when  that  which 

^nuge  of  ^^  stated  is  clearly  insufficient  or  illegal^  the  defendant  may  either  demur 
inxufficuni  or  move  in  arrest  of  judgment,  or  support  a  writ  of  *error  (/).  When 
stetement  the  mode  in  which  the  consideration  is  stated  is  defective,  informal,  or 
Bidwatiozi  ^i^certain,  the  declaration  will  be  bad  upon  special  demurrer  (g)  ;  but  af- 
by  demur,  ter  verdict  a  defective  statement  of  the  consideration  will  be  aided  (S), 
rep,  &0.      provided,  by  a  reasonable  construction  of  the  whole  declaration,  it  suffi- 


[ •801  ] 


(a)  8  Bing.  472;  see  also  1  T.  R.  447.  The  aetion  was  dthU  bat  it  is  noticed  as  illos- 

Ib)  Ring  V.  RozbroQgh,  2  Cromp.  &  Jer.  trative  of  the  principle  stated  in  the  text 

418;  2  Tyr.  468;  King  v.  Sears,  2  Crom.  M.  {d)  2  N.  R.458. 

&Ros.  48;  Cro.  Jao.   127;  Cro.  Eliz.   149;  (e)  6  Taunt.  108. 

Com.  Big.  Action,  kssumpstt,  B.   18;  anU^  (/)  7  T.  R.  248;  4  B.  &  Cres.  846;  6  D.  & 

828,  n.  (0*  B.  488,  8.  C. 

(c)  6  B.  &  C.  261;  9  D.  &  R.  246.  S,  C  {g)  4  East,  466;  18  Id.  102. 

(1)  See  Loomis  v.  NewhaU,  16  Pick.  169;  Andrews  9.  iTes,  8  Conn.  868. 

(2)  Leland  v.  Douglass,  1  Wend.  490. 

(8)  Shaw  V,  E«dmond,  11  Serg.  &  Rawle,  27. 
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dently  appears  that  there  was  a  consideration  capable  of  supporting  the    <▼•  » 
promise  (A).  '^^  *^ 

Where  the  consideration  is  untruly  stated^  or  a  part  thereof  is  omitted,  ^^^J-  Th« 
or  the  whole  cannot  be  proved,  the  objection  can  only  be  taken  at  the  tri-  ^^"^^ 
al  as  a  ground  of  nonsuit  (i),  and  since  the  new  pleading  rales  Reg.  Gen.  i.  in  a». 
HiL  Term,  4  W.  4,  the  defendant  must  by  plea  expressly  deny  the  consid-  sumpsit 
eration  or  plead  specially  the  want  of  adequate  consideration ;  and  in  ac- 
tioDS  on  bills  or  notes,  the  plea  must  be  very  particular  (&). 

After  showing  the  consideration,  the  declaration  proceeds  to  state  the  3.  state- 
defendant's  promise  or  contract.    In  treating  of  the  manner  in  which  the  J?^J,^' 
contract  should  be  stated,  we  may  consider,  1st,  the  general  rules  oitr^i^^ 
fkading  with  respect  to  the  statement  of  the  defendant's  promise  or  con- 
tract, so  that  it  may  appear  to  be  valid  on  the  face  of  ike  record;  and 
Sdly,  the  (foctrine  of  variances  between  the  statement  and  the  evidence. 

Ist  A  declaration  in  assumpsit  shx)uld  in  all  cases  show  that  a  promise  i-  How  th« 
has  be^i  made,  either  by  expressly  averring  in  the  ancient  form  that  the  g^l^aidbe 
defendant  *^  undertook  and  faithfully  j?romfse(/,"  or  since  Beg.  G^n.  Trin.  stated,  so 
T.  1 W.  4,  more  concisely  ''  promised^^^  omitting  the  other  words  (Z),  or  that  the 
by  other  equivalent  words  (1).     The  adoption  of  the  terms  assumpsit  ^^^^^^ 
mperse  4*c.  has  been  in  some  cases  considered  absolutely  necessary,  and  ffoodonthe 
a  declaration  which  omitted  them  has  been  held  bad  even  after  judgment  nee  of  it 
(«)  and  is  certainly  bad  on  special  demurrer  (it)  (2).     But  from  other 
aathorities  it  appears  that  a  declaration  in  assumpsit,  which  does  not  con- 
tain the  word  ^^  promised^^^  may  nevertheless  be  good,  provided  it  suffi- 
dently  appear  from  the  whole  declaration  that  what  is  equivalent  to  a  pro- 
mise has  taken  place  (3).    Thus,  in  assumpsit  on  a  bill  of  exchange, 
vhoe  the  declaration  showed  the  defendant's  liability  on  the  bill  as  the 
drawer,  but  omitted  to  add  that  he  promised  to  pay,  the  Court  refused  to 
arrest  die  judgment  for  this  omission,  and  held  that  the  count  was,  not- 
vithstanding  such  onission,  *a  count  in  assumpsit,  because  the  drawing  of  [  *802  ] 
the  bill  was  a  promise  (o)  ;  and  the  same  doctrine  has  been  extended  to 
t  promissory  note  {p^  (4).    So  it  has  been  held  on  motion  in  arrest  of 


(A)  2  B.  ft  p.  266;  1  N.  a.  172;  4  £ast» 
Id;  2  Bing.  464;  M*CloL  &  T.  205. 

(i)  Cro.  His.  79.  As  to  ameodment  of  a 
MtndoA  on  a  written  instrament  at  the  trl- 
y,  mtjoti,  819,  820. 

{k)  Seethe  rales  and  reqaisites  of  pleoM^  post^ 
dttp.  Tii.;  Graham  v.  Pilman,  6Nev.  &  Man. 
87;  Kinder  «.  Smedtey,  /d.  188;  ao  also  illegal 
^  €f  eonsideraiion  mnsi  be  specially  pleaded, 
BemeU  «.  Olosnop,  8  Dowl.  625;  1  Bing.  N.  C. 
ttS;  1  Hodges,  8o.  Aooording  to  Passenger  v, 
Bnoks,  1  Bing.  N.  C.  587,  the  eonnderaiion 


stated  in  special  assampsit  most  be  speoiaUy 
denied  by  plea,  or  wiU  be  admitted;  $ed  qtusre 
poit 

(I)  Seelbrms  prescribed  by  Beg.  Qen.  Trin. 
T.  1  W.  4,  as  models,  pott,  toL  IL 

(m)  Stra.  798;  Lord  Baym.  1516;  1  Sid, 
246;  Con  Dig.  Action,  Assampsit,  H,  8. 

(n)  Harding  V.  Hibel,4  Tyr.  814. 

(o)  Ld.  Aaym.  588,  S.C.;  1  SaUc.  128; 
Garth.  509. 

ip)  1  Stra.  224;  see  1  Taont  217,  218. 


(1)  Moldrows  V.  Tappan,  6  Missoari,  276;  M'Nalty  v.  CoUins,  7  ib.  69. 

(2)  Winston  v.  Francisco,  2  Wash.  187;  Branen  v.  Stoat,  Hardin,  225;  Benden  v.  Manning* 
SH.Haop.  289  ;  Gaodlee  v.  Bossiter,  10  Wend.  487^ 

(8)  Avery  v.  The  Inhabitants  of  Tyringham,  8  Mass.  160  ;  BeU  v.  Hobbs,  Geo.  Decis.  144. 
Bet  in  Owk  v.  Sims,  2  Call.  89,  it  was  held  that  a  declaration  reciting  a  written  agreement  and 
d^giag  a  bieaefa  withoat  stoting  an  express  amtrnpnt^  was  flL  So  the  plaintiff  mnst  charge 
the  promise  by  the  defendant  potitively  and  not.  by  way  of  recital  only;  Ibr  if  the  declaration 
te  deftetlTo  in  this  respect,  it  is  a  Ihtal  error,  and  not  cored  'by  Terdict  Sexton  e.  Holmes,  8 
MiiiL566. 

(4)  So,  in  a$»umpni  by  the  bearer  of  a  note  payable  to  bearer.  Dole  v,  Weeks*  4  Mass.  461 ; 
VMk2KewBep.68.n.a. 
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lY.  ITS    jadgment,  that  a  declaration  in  assumpsit,  which  stated  an  agreement  be- 
PAET9  &c.   t^QQu  i\iQ  plaintiflF  and  defendant,  but  omitted  the  mutual  promises,  was  snf- 
ethly.  Th«  ficient,  and  the  Court  said  an  agreement  was  a  promise  {q).     And  in  a  re- 
•otioii.^      cent  case  when  one  count  in  a  declaration  stated  that  the  plaintiff  had  de- 
1.  Inu.    livered  certain  property  to  the  defendant  to  be  taken  care  of  by  the  de 
sumpsit     fendant  for  reward  to  him,  and  that  in  consideration  thereof  the  defend^ 
8.  The       dLiit  ^^  undertook  and  agreed^^  to  take  care  of  the  property  and  to  re- 
oOTtTftot^'  ^^1^^®^  ^^  ^^  request ;  it  was  held,  on  motion  in  arrest  of  judgment,  that 
this  was  a  count  in  assumpsit,  and  was  therefore  improperly  joined  with 
one  in  tort  (r).     It  should  however  be  observed  that  in  all  these  cases  it 
was  considered  that  the  declaration  contained  averments  which  were  folly 
tantamount  to  the  allegation  of  an  express  promise,  a  circumstance  which 
is  absolutely  necessary  in  a  declaration  in  assumpsit.     No  distinction  ex- 
ists in  pleading  between  an  implied  promise,  and  an  express  one;  it  is  true  that 
in  evidence  the  law  in  many  cases  implies,  from  certain  facts,  that  a  proin- 
ise  has  been  made  ;  but  in  pleadings  the  supposed  promise  itself  should  be 
alleged  (1),  and  it  is  at  least  untechnical  merelyto  slate  that  which  is  on- 
ly evidence  of  a  promise  (s). 

It  is  essential  that  the  contract  should  be  stated  with  certainty  (V)  ;  but 
we  have  formerly  seen  that  in  a  declaration  a  less  degree  of  certainty  is 
required  than  in  a  plea  ;  and  that  what  in  the  ordinary  technical  phrase  is 
called  '*'  certainty  to  a  certain  intent  in  general,"  will  bo  sufScient  (ii);  and 
therefore  a  statement  in  a  declaration,  ^'  For  that  whereas  the  defendant 
on,  &c."  promised,  &c.  is  good  on  general  demurrer,  and  perhaps  even  (m 
special  demurrer  (t?). 

The  declaration  should  specify  the  names  of  the  parties  by  and  to  whom 
the  promise  was  made,  but  an  omission  in  this  respect  will  frequently  be 
aided,  and  especially  after  verdict ;  and  it  is  even  said  that  when  the  name 
of  the  party  making  the  promise  has  been  omitted,  it  may  be  intended 
after  verdict  that  the  defendant  made  the  promise  (u^)(2).  And  where 
the  declaration  omits  to  state  to  whom  the  promise  was  made,  it  will  be. 
intended  that  the  promise  was  made  to  the  party  from  whom  the  consid- 
eration proceeded  Qc).  But  after  verdict  for  the  plaintiff,  the  judgment 
was  arrested,  because  the  declaration  showed  only  a  consideration  from  a 
third  person^  and  not  from  the  plaintiff,  and  only  stated  ft  promise  to  pai^ 
[  *808  ]  him  without  showing  a  promise  to  him  (y).  It  was  *al80  necessary  that 
the  promise  should  be  averred  with  certainty  of  tim^  and  p/oce,  and  is  still 
80  as  to  time  (z).     It  seldom  occurs  that  the  precise  time  laid  in  the  deo- 

\  (g)  2  N.  R.  62.  (w)  Com.  Dig.  Aotion  Assampsit,  H.  8 ;  Lnt 

%  (r)  6  B.  &  C.  268;  9  D.  &  B.  258,  S.  C.  288;  but  see  contra,  Cro.  Elix.  918;  Noy,  dO, 

(s)  See  1  Lord  Baym.  688,  589 ;  9  Mod.  181 ;  8.  C. 
2  Hen.  Bla.  586»n.  a;  ante,  225.          «  (x)  Cro.  Car.  77;  Noy,  88;  Com.  Dig.  Ac- 

{t)  Com.  Dig.  Action,  AsBampifit,  H.  8.  tion,  Aasampeit,  A.  6. 

(tt)  Ant€,  284,  256;  Com.  Dig.  Action,  As-         (y)  Price  v.  Easton,  4  Bar.  &  Adol.  488;  1 

snmpsit,  A.  4.  Nev.  &  Man.  808,  S.  C. 

(v)  Id,  ibid.;  Bing  v.  Boxbroagh,  2  1^.         (2r)  See  IBUng  v.  Boxbrongb,  ntpra  n.  {s)* 
468;  2  Cromp.  &  J.  418,  S.  C. 

(1)  In  assumpsit  on  an  award,  a  promise  must  be  alleged;  but  the  deftot  is  oured  by  Terdiot. 
Kingsley  v.  BiU,  9  Mass.  198.  It  is  a  general  rule  in  pleading  in  oKumptit,  that  it  must  be 
stated  that  the  detbndant  undertook  and  promised,  &o.  or  something  equivalent  thereto,  or  the 
declaration  wm  be  held  bad,  even  afttr  yerdiot  and  judgment.  Candler  v.  Boesiter,  10  Wend. 
487« 

(2)  Blaolcwell  v,  Inrin,  4  Dana,  187, 
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daratioD  13  material  to  be  proved,  but  the  promise  being  a  material  and    ^-  ™ 
traTersable  allegation,  the  rules  of  pleading  require,  as  we  have  previous-  '^'•»  ^ 
Ijseen,  that  &time  of  making  it  should  be  specified  (o)  (1).     The  state-  ^^^^^'  J^® 
ment  of  the  contract  should  in  strictness  be  positive,  and  not  bj  way  of  a  ^tion!* 
recital ;  but  it  will  be  considered  sufficient  if  the  averment  of  the  defend-  i.  iq  ». 
ant's  promise  bo  preceded  by  ^^  whereas"  (6).     And  in  setting  out  an  siunpsit. 
agreement  the  plaintiflF  may  do  so  by  a  "  testatum  existiV^  (c).  8:  The 

All  those  parts  of  the  contracts  which  are  material  for  the  purpose  of  SJ^S^.^' 
aiabling  the  CourtHo  form  a  just  idea  of  what  the  contract  actually  was, 
or  which  are  necessary  for  the  purpose  of  furnishing  the  jury  with  a  crite- 
rion in  the  assessment  of  damages,  should  be  stated  with  certainty  and 
precision  {d)  (2).  In  a  case  where  the  declaration  stated  that  in  consid- 
eration that  the  plaintiff  had  sold  to  the  defendant  a  certain  horse  of  the 
plaintiff,  a{  and  for  a  certain  quantity  of  oil  to  be  delivered  within  a  cer^ 
(out  time^  which  had  elapsed  before  the  commencement  of  the  action,  the 
defendant  promised  to  deliver  the  said  oil  to  the  plaintiff  accordingly^  the 
Conrt  at  first  entertained  some  doubt  whether  so  uncertain  a  statement  of 
the  contract  was  not  bad  in  arrest  of  judgment,  but  finally  held  that  it 
was  sufficient  after  verdict  (e).  In  a  subsequent  case,  where,  (after  sta* 
ting  a  former  agreement  for  the  sale  of  goods  by  the  defendant  to  the  plain- 
tiff '^  at  a  certain  rate  or  price  per  pound,  to  be  paid  in  a  manner  then 
itipnlated  between  them,  the  goods  to  be  delivered  by  the  defendauts  to 
the  plaintiffs  at  a  time  which  had  elapsed  before  making  the  promise  there- 
inafter mentioned,  but  which  goods  had  not  been  delivered,")  and  the  dec- 
laration proceeded  to  state  a  new  contract,  that  in  consideration  that  the 
plaintiff  would  still  receive  the  pay  for  the  goods  "  at  the  rate  or  price 
.  »d  in  manner  ^iforesaidj^  the  defendant  promised  to  deliver  the  same, 
'*untkin  such  reasonable  time  as  aforesaid ;"  this  mode  of  statement  was 
kid  too  general,  and  bad  upon  special  demurrer  (/).     If,  however,  the  ' 

ancertainty  of  the  words  of  the  promise  be  afterwards  supplied  and  ren« 
dered  certain  by  an  averment,  it  will  be  sufficient ;  as  in  the  ordinary  in- 
stance of  a  promise  to  pay  the  plaintiff  as  much  as  he  should  deserve,  with 
asabsequent  averment  that  he  deserved  so  much  (^). 

When  the  contract  is  in  writing" j  it  is  not  necessary  to  state  that  cir- 
CQffistance  in  a  declaration  (3)b    And  even  in  cases  where,  by  the  statute 
eflrands,  the  promise  is*  rendered  ineffectual,  unless  there  be  a  memoran- 
dnm  'of  its  terms  in  writing,  it  is  not  necessary  in  a  declaration  at  law  (A),  [  *S04  ] 
er  a  bill  of  eqaity  (i),  to  show  that  the  requisition  of  the  statute  has  been 

(i)  See  ante,  257,  260.  892,  note  {x).  (g)  Oro.  Eliz.  149;  Com.  Dig.  AjwiimpAit» 

ih)  Hardn,  1  Com.  Dig.  Awampsit,  H.  8;  H.  3. 
«te,802,  bote  (x).  {h)  1  Saund.  276  a;  Bao.  Ab.  Stat.  L.  8; 

[e)  Thte  form  of  setting  oat  an  agreement  ante,  254. 
'deed  is  oooBidered  safficient  in  a  declaration,         (i)  1  Sim.  &  Stu.  543;  and  eee  7  Bing.  529, 

^'tkovgh  in  a  plea  it  might  be  otherwise,  ante,  as  to  stating  the  acoeptanoe  of  a  bill  to  have 

^;  1  Soond.  274,  n.  1;  1  Lev.  75.  been  in  writing  since  the  stat  1  &  2  G.  4,  c. 

{d)  See  2  B.  &  P.  267;  18  East,  115, 116.  78,  requiring  the  aooeptanoe  of  an  inland  biU 

(0  2  B.  &  P.  265.  to  be  in  writing. 

if)  18  East,  102;  aad  see  4  B.  &  Aid.  268. 


(1)  See  Stephens  v.  Graham,  8  Serg.  &  R.405;  Chnrch  o.  Feterow,  2  Pennsylv.  801. 

(2)  See  Favor  v,  PhUbrick,  7  N.  Hamp.  826.  But  it  is  not  necessary  to  set  forth  the  faoti 
Mbeaiing  on  the  plaintiff's  case,  or  the  precise  words.  Wilde,  J.  in  Steams  v.  Barret,  1  Pick, 
w;  Cooeh  v.  IngersoU,  2  Piok.  292. 

(S)  WaBis  V.  Fzaiier^2  NoU  &  M.  280:  Ndson  v.  Daboifl,  18  Johns.  175;  Baker  v,  Jame- 
•«.2J.J.MaMh,547. 
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vr.  tn    complied  with  in  this  respect  (y)  (1).    The  nature  of  the  promise  still 
»A]us,  fto.  j^maujg  the  same  in  the  eye  of  the  law,  which  does  not  admit  of  any  dis- 
May.  The  tinction  between  verbal  and  written  agreements,  except  where  the  latter 
totionr'     are  under  seal.:  and  it  should  seem  that  the  provisions  of  the  statute^  only 
li  Inu-    tiffect  the  rules  of  evidence  and  not  those  of  pleading  (&).    However, 
Bompsh.     since  the  Reg.  Gen  Hil.  T.  4  W.  4,  requiring  a  special  plea,  it  might  skve 
8.  The       time  if,  when  the  fact,  a  declaration  on  a  guaranty  stated  that  the  con- 
promiM  or  ^j^^^  was  in  writing,  and  set  the  same  out  verbatim. 
•••""^P**        yfQ  gj^jQj  examine  hereafter,  in  treating  of  the  degree  of  accuracy  re- 
quired in  stating  the  contracts,  how  much  of  the  contract  it  is  necessary  to 
set  out  in  the  declaration,  in  order  to  avoid  a  variance  between  the  plead* 
ing  and  the  evidence  of  the  trial  (/)•    l^t  should,  however,  be  here  obserr^ 
ed  that  it  i?  sufficient  to  state  those  parts  of  the  contract  where  a  breach 
is  complained  of,  or  in  other  words  to  show  so  much  of  the  terms  benefr* 
cial  to  the  plaintiff  in  a  contract,  as  constitutes  the  point  for  the  failure 
of  which  he  sues ;  and  that  it  is  not  necessary  or  proper  to  set  out  in  the  \ 
declaration  other  parts  not  qualifying  or  varying  in  any  respect  the  mate*  i 
rial  parts  above  mentioned  (m).    The  statement  of  additional  matter  \ 
would  be  needless  prolixin,  which,  though  it  does  not  vitiate  the  declara* 
tion,  is  much  censured  by  the  Courts  when  carried  to  any  excess  (»).  And 
it  has  been  justly  observed  that  the  perfection  of  pleading  consists  in  com« 
bining  brevity  with  the  requisite  certainty  and  precision  (o).    Thusin  de«  \ 
daring  in  covenant  upon  a  lease  for  non- payment  of  rent,  it  is  advisable  not 
to  set  out  the  premises  at  length  as  in  the  deed,  but  to  state  that  the  plain- 
'    tiff  demised  to  the  defendant,  '^  certain  premises  particularly  mentioned 
and  described  in  the  said  indenture  except  as  therein  is  excepted ;"  to 
hold  the  same  for  a  certain  term  or  terms,  (showing  the  extent  of  it,  or 
that  it  is  still  unexpired,)  yielding  the  rent  payable  on,  &c. ;  and  then  to 
state  the  covenant  for  payment  of  the  rent,  the  entry  of  the  defendant, 
and  the  breach  in  not  paying  the  rent  due.     Or  if  the  action  be  for  the 
breach  of  any  other  covenants,  the  plaintiff  should  in  such  case  state  the 
parts  of  the  indenture  referring  to  the  rent,  in  the  like  concise  way  in 
which  he  should  state  the  other  parts  of  the  indenture  not  connected  with 
the  rent,  in  an  action  for  non-payment  of  rent,  viz.  ^^  at  a  certain  rent, 
payable  by  the  defendant  to  the  plaintiff,  as  in  the  said  indenture  is  men^ 
[  *805  ]  tioned,"  and  then  set  forth  only  the  particular  covenants  which  he  *al- 
leges  to  have  been  broken  (p).    This  mode  of  declaring,  it  is  obvious,  is 
equally  applicable  and  advisable  where  the  lease  is  not  under  seal,  but : 
by  a  written  agreement  only ;  and  also  in  other  actions  upon,  long  writ- 
ten agreements,  embracing  a  variety  of.  provisions  (9). 
2.  Of tari-      Jt  is  a  general  rule,  that  the  contract  must  be  stated  correctly,  and  if 

Slices  be- 
tween the 

ttatement        (;  )  1  Baund.  276  a;  Bao.  Ab.  Stat.  L.  8;  (m)  4  Taunt  286;  18  East.  18. 

and  the       anU,  264.  (n)  Cowp.  666  to  726,  to  727 ;  1  W.  K.  270j 

eYJdenoe.         (^k)  See  7  T.  R.  861,  note.    It  has,  however,  Dougl.  667)  see  as  to  Mirplusage,  anht  268, 

been  held,  that  a  pUa  must  show  that  thestat-  264. 

Qte  has  been  satisfied.  Lord  Baym.  460;  but  (o)  Stephen  on  Pleading,  417. 

see  2  B.  &  B.  862;  Steph.  on  Pleading,  867,  (|>)  See  1  Wms.  Saund.  288,  note  2;  Cowp. 

418,  419,  note,  2d  ed.  666;  Dougl.  667^ 

(/)  Pot<,  806  to  808.  (9)  And  see  6  East,  6684 

(1)  Vide  Kelson  v.  Dubois,  18  Johns.  177;  Anonymous,  2  Salk.  619;  Williams  v.  Leper,  Burr. 
1890;  1  Esp.  IMg.  168;  Miller  v,  Drake,  1  Caines,  46;  Biting  v,  Vaaderlyn,  4  Johns.  287; 
CleaTes  «.  ross,  4  GreenL  1 ;  WaUis  v,  Franer,  2  Nott  &  M'C;  180;  Btidk  ««  Bri|a;,6  Alabama, 
687;  Brown  v.  Barnes,  6  Alabama,  694. 
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fte  evidence  differ  from  the  statement^  the  whale  foundation  of  the  action    ^*  ™ 
fiuis,  because  the  contract  is  entire  in  its  nature,  and  must  be  proved  a^  '^™>  A»* 
Ud  (r)  (1).    In  this  respect  there  is  a  material  distinction  between  the  ^*^iy- Th« 
statement  of  tor^^  and  of  contracts,  the  [former  being  divisible  in  their  ^t^. 
natire,  and  the  proof  of  part  of  the  tort  or  injury  being,  in  general,  suffi*  i.  in  ^ 
deiit  to  support  the  declaration  (js).  samput. 

It  b  laid  down  as  a  principle  on  this  subject,  that  a  contract  or  written  Contract 
instrament  should  be  stated  according'  to  U^  legal  effect  (t')  (2).    This  rule  ^  ^  ^^^* 
is  of  rery  extensive  operation,  and  applies  not  only  to  the  statement  of  ijL*^^' 
contracts  in  an  action  of  assumpsity  but  also  to  the  statement  by  either  legal  effeet 
pirty  of  contracts  and  obligations  of  every  description,  whether  verbal,  ^^^  mi^m 
fritten,  or  specialty,  in  any  form  of  action.    The  party  is  not  compelled  ^ouS*^ 
lo  follow  the  precise  form  of  words  in  which  the  contract  was  made ;  it  rying  from 
Bofioes  if  he  state  its  true  legal  effect  and  operation  (u)  (3)  and  it  has  words, 
inen  observed  that  a  deed  may  be  declared  on,  without  using  a  word 
tUch  was  contained  therein,  except  the  names  of  the  parties  and  the 
wm{z).    Indeed,  in  some  cases  it  has  been  held  proper,  and  indeed  ab- 
idately  necessary,  to  depart  from  the  terms  of  the  contract ;  and  a  party 
ks  been  defeated  on  the  ground  of  variance,  when  he  has  used  the  pre- 
M  words  of  the  contract,  but  mis-stated  its  legal  operation  (^)  ;  and 
tliere  a  written  contract  stated  that  a  bill  should  be  given  for  £14  195. 
whereas  it  was  really  intended  to  be  for  £1S  19s.  and  was  so  stated  in 
tk  declaration,  it  was  held  that  this  was  proper  and  no  variance  (z). 

Thas,  when  a  conveyance  from  a  joint-tenant  to  his  companion  is  plead-* 
6d,  and  the  expressions  used  in  the  conveyance  are,  '^  gives,  grants,  Ac." 
Hhas  been  held  improper  to  follow  the  terms  of  the  deed :  for  although  it 
^aportsto  be  a  grant,  yet  its  legal  effect  and  operation  is  not  that  of  a 
put  but  a  release  ;  and  it  should  therefore  be  pleaded  not  that  he  granted 

(r)  1 T.  a.  210;  8  id.  646,  per  Bailer,  J.  (x)  1  Marsh,  216,  217;  see  mstanoes, pot<. 

(1)  2B.&  Aid.  864;  see  pott.  (y)  4  Mod.  150,  161;  see  2  Saaad.  97  b. 
tn  Coffl.  Dig.  Pleader,  C.  87;  2  Sannd.  97,      n.  2;  2  B  &  Aid.  66;  1  Chit.  Rep.  66,  67,  per 

^2;Bm.  Ah.  Pleas,  1.  7;  Stephen,  2d  edit  Bayley,  J.  and  Holroyd,  J.,  Stephen  on  Plead- 

^;  tad  lee  per  TiAdal,  C.  J.,  in  BosheU  v.  ing,  2d  edit.  482. 

niTCB,  1  Bing.  N.  C.  120,  S.  P.  (s)  Rose  v.  Sims,  1  Bar^  &  Aid.  522,  n.  b« 

(«)  is  to  Betting  out  a  deed  ola  Dvir,  see 

Jl)  Obert «.  Whitehead,  6  Habt  ^294;  Wheelright  v,  Moore,  1  Hall,  201.  Vide  SneU  v. 
mm,  1  Johns.  106;  Allaire  v.  Oaland,  2  Johns.  Cas.  55;  Perry  v.  Aaron,  1  Johns.  138;  Ante, 
1^ aid  n.  19,  ibid;  Phillip's  £t.  Donl.  Ed.  160,  161,  and  n.  a.  ibid;  Pool  v.  Court,  4  Taunt 
'^'  ■  A  eontraet  in  the  altematiTO  most  be  stated  in  the  declaration  according  to  the  terms  of 
a.  Thus,  to  transport  15  or  20  tons  of  marble  ttom  one  place  to  another,  if  stated  as  an  ab- 
fctiteeonfaiot,  the  Tsnanoe  wiU  be  fktal.  Stone  v.  Knowlton,  8  Wend.  874i  So,  to  allege  a 
•wifctaliott  for  the  promise  different  from  the  true  consideration,  not  supported  by  the  proof, 
^be  cause  of  nonsuit,  ib.     New  Hamp.  Mut  Fire  Ins.  Co.  v.  Hunt,  10  Foster,  (N.  H.)  219. 

(2)  Andrews  r.  Williams,  11  Conn.  826;  Morris  o.  Fort,  2  M*Cord,  898.  Vide  Close  v.  Mil- 
*.10Joliin.  90;  K^yes  v.  Dearborn,  12  N.  Hamp.  52;  Fish  v.  Brown,  17  Conn.  841.  Adams 
^I^vii,16AlabaoM,748. 

J8)  Lent  t.  Padleford,  10  Mass.  280;  Hopkins  v.  Toung,  11  Mass.  807;  Walsh  v.  Gilmer,  8 
fc.  A  Johns.  407;  Grannis  v.  Clark,  8  Cowen,  86;  Ridgley  v.  Riggs,  4  Har.  &  Johns.  868; 
f^  9,  Kendrick,  2  N.  Hamp.  160;  Thomas  v.  Van  Ness,  4  Wend.  549;  Hastings  v.  Levering, 
2Piok.22*2;  Osborne  v.  Uwrenoe,  9  Wend.  185;  Crocker  v.  Whitney,  10  Mass.  820;  ChurohiU 
aBlcveiiMits  Bsak,  19  Pick.  582;  Dorr  v.  Fenno,  12  Pick.  521.  In  declaring  upon  a  special 
JJ'^aet,  it  most  be  set  out  in  its  yery  terms,  or  according  to  its  legal  efifect.  ^eyes  «.  Dear- 
^[&il2N.  Hamp.  52;  Pye  v.  Rutter,  7  Missouri,  548;  Dickerson  v.  Morrison,  5  Pike,  816; 
*^fi.  Guest,  6  Bhckf,  228;  Moore  v.  Platte  County,  8  Missouri,  467;  Maxfield  t>.  Scott,  17 
i^«BQBt,684.  It  is  not  necessary  that  the  instrument  should  be  described  by  its  right  name, 
**«QP7  theraof  be  giTen  and  made  a  part  of  the  pleadings.  English  in  Helms^  4  Tttzas,  228; 
«fi«Bf.  Wright,  11  TazM,  672;  Smith  v.  W«bb,  15  lUiBoiSt  105. 
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XT.  m  bat  that  he  released  (a).  So,  if  a  tenant  for  life  grant  his  estate  to  him 
PAETB,  &0.  Ijj  reversion,  this  is  in  effect  a  surrender,  and  *it  has  been  held  that  it 
6thly.  The  jj^g^  be  pleaded  as  such,  and  not  as  a  grant  (b).  So,  if  a  deed  be  in  the 
aoUon.^  words,  '^  gives  and  grants,"  and  operates  as  a  bargain  and  sale,  it  mast 
1.  In  as-  be  pleaded  as  the  latter  (c).  And  it  is  said  that  if  on  a  promise  to  A. 
■ampeit  to  paj  B.  a  sum  of  money,  the  action  be  brought  by  the  latter,  it  is  prdper 
8.  The       to  state  that  the  promise  was  made  to  B.  (d). 

b^tTMt^'^  It  frequently  becomes  an  important  question,  when  the  party  is  about  to 
^  set  out  some  toritten  instrument j  whether  it  will  be  advisable  to  follow  the 
terms  of  the  instrument,  or  to  give  merely  its  substance.  The  latter,  if 
^ven  correctly,  will  be  a  sufficient  compliance  with  the  rule,  which  only 
requires  the  legal  effect  to  be  stated  (1)  ;  but  there  is  this  danger,  that,  pos* 
sibly  the  party  or  the  pleader,  may  mistake  the  legal  effect ;  while,  on 
the  other  hand,  if  he  profess  to  give  the  terms  of  the  deed,  he  becomes 
more  liable  to  misrecitals  and  literal  mistakes.  We  have  already  noticed 
some  cases  in  which  it  has  been  held  necessary  to  depart  from  the  terms  (tf 
the  instrument ;  and  there  are  other  cases  in  which  it  has  been  laid  down 
that  a  party  must,  at  his  peril,  always  state  an  instrument  as  he  intends  to 
use  it ;  and  that  where  a  party  in  pleading  sets  forth  a  title  by  conveyaDce, 
in  which  are  the  words  ^^  give,  grant,  release,  confirm,  bargain,  sell,"  &c. 
he  must  express  for  which  of  them  he  will  use  it  («).  And  it  was  agreed 
in  one  case,  that  setting  forth  the  special  matter,  which  showed  that  a 
deed  did  operate  according  to  its  terms,  and  leaving  the  determination  of 
law  to  the  Court,  was  impertinent  and  idle.  And  although  three  of  the 
judges  held  in  that  case  that  the  party  having  set  forth  the  words  of  the 
deed,  it  was  sufficient,  the  fourth  judge  differed  and  held  that  the  party 
was  bound  to  state  the  legal  effect ;  and  the  decision  was  afterwards  re^ 
versed  upon  this  ground  on  a  writ  of  error  (/).  From  some  later 
cases,  however,  it  rather  appears  that  the  above  doctrine  should  be  received 
with  some  qualification ;  and  that  the  true  rule  in  setting  out  a  written  coii- 
tract  may  be,  that  where  the  party  professes  to  give  the  legal  effect  and 
operation  of  the  deed,  and  the  legal  operation  is  different  from  that 
which  appears  by  his  statement,  a  fatal  variance  will  oc^r,  although  he 
adopts  the  exact  expression  contained  in  the  instrument ;  but  that  where 
he  does  not  profess  to  give  the  substance  and  legal  effect  only,  but  to 
state  the  very  words  of  the  deed,  the  Court  will  then  construe  the  deed 
for  him.  Thus,  when  it  was  stated  that  A.  was  entitled  to  the  equity  of 
'  redemption,  and  that,  subject  thereto,  B.  was  seized  in  fee,  and  that  they, 

by  lease  and  release,  granted,  bargained,  &c.  the  premises,  accepted  and 
always  reserved  to  A.  a  rijght  of  hunting,  &c.;  it  was  held,  that  as  A. 
[  *807  ]  had  no  legal  interest,  there  could  be  no  exception  or  *reservaJ.ion  to  him^ 
and  that  the  statement  was  therefore  bad  (g*).  And  the  Court  said  that 
the  party  had  purported  to  set  out  the  deed  according  to  its  legal  opera- 
tion, and  had  mis-stated  such  operation ;  that  if  he  bad  wished  the  Goart 
to  construe  the  deed  for  him,  he  should  have  set  it  out  in  luec  verba^  or  at 
least  so  much  as  he  meant  to  rely  on,  and  that  the  Court  could  form  no 

(a)  4  Mod.  150;  8  LeT.  291.  («)  See  1  Vent  109;  Co.  Lit.  801  b;  Gtfth. 

(6)  4  Mod.  151.  808;  8  Lev.  291;  2  Saund.  97  b. 

{c)  Cro.  Elii.  168;  1  LordBaym.  408, 404;  (/)  8  Lev.  241;4  Mod.  149;2  SmuuI.  97k 

2  Saand.  97  b.  u.  2.  (g)  8  B.  &  Aid.  66* 
{d)  1  B.  &  P.  102,  per  Byre,  C.  J.,  antB,  5. 

(1)  Vide  Leatv.  Padleford,  10  Mms.  280. 
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jfldgment  what  operation  it  might  have,  unless  they  saw  the  very  words    ^'  ™ 
of  the  deed  (A).     And  in  a  subsequent  case,  when  it  was  objected  that  ^^*'*»  ®°- 
the  legal  operation  of  a  deed  was  different  from  the  statement  in  the  dec-  ^*^^y*  ^^* 
laration,  it  was  held  that  there  could  be  no  variance,  since  the  declaration  ^tion. 
did  not  affect  to  state  the  legal  effect  of  the  deed,  but  merely  stated  that  i.  in  a«- 
by  a  certain  deed  "  it  was  witnessed,  &c.,"  following  the  words  of  the  sumpsit. 
deed  (%),  8.  The 

If  these  cases  may  be  considered  as  establishing  the  position,  that  if,  ^|JJ^°' 
in  a  doubtful  case,  a  party  set  out  the  words  of  a  deed  or  written  instru- 
oent,  as  being  those  contained  in  the  document  itself,  the  Court  will  put  the 
proper  construction  upon  it,  it  seems  to  be  advisable  to  adopt  this  course, 
(namely,  to  profess  to  set  forth  the  instrument,  and  to  give  its  precise 
words,)  when  there  exists  any  uncertainty  as  to  the  exact  legal  effect  and 
eoDstniction  of  them  ;  especially,  as  by  the  late  statutes,  which  will  be 
particalarly  noticed  hereafter  (^),  certain  variances  in  setting  out  con- 
tracts are  amendable  at  the  trial. 

A  misdescription  of  the  contract  with  regard  to  the  parties  thereto,  and  Miade- 
vUh  whom  it  was  made,  will  also  in  general  be  fatal  as  a  variance  at  the  ^"^^J^p",., 
trial  (1).      Thus,  where  the  plaintiff  was  a  surviving  partner,  and  sued  tie$  to  the' 
apon  a  contract  made  with  himself  and  his  deceased  partner,  but  without  oontraot. 
Itating  that  he  was  a  surviving  partner,  so  that  the  contract  appeared 
from  the  declaration  to  have  been  made  with  himself  alone,  he  was  non- 
nited  for  the  variance  ;  and  the  Court  held  the  non-suit  right  (/).   Upon 
the  same  principle,  where  a  contract  for  the  sale  of  goods  was  stated  to 
be  made  with  two  persons,  and  it  appeared  in  evidence  that  it  was  made 
with  those  two  and  another ,  it  was  ruled  to  be  a  fatal  variance,  though 
Ike  declaration  stated  correctly  the  quantity  of  goods  which  the  two  were 
to  have  (m).     And  where  the  plaintiff  set  forth  in  his  declaration  a  con- 
tract for  the  sale  of  goods,  but  mis-stated  the  party  to  whom  the  goods  ^ 
ireretobe  delivered,  the  variance  was  considered  fatal  (n).    Here  we 
Bay  again  allnde  to  the  instance  of  a  contract  made  between  A.'s  wife 
ladB.  of  the  one  part,  and  C.  of  the  other  part,  being  described  as 
i*coDtract  matle  between  A.  and  his  wife  and  B.  and  G.  (o).     But  [  ^308  ] 
t  lease  between   A.   and  his  wife  of  the  one   part,   and  B.   of   the 
titter  part,  may  be  set  out  as  a  deed,  between  A.  and  B.,  such  being  its 
legal  effect  (i?  )•     So,  if  a  bond  be  given  to  husband  And  wife  administra- 

(i)  Ptr  Abbott,  C.  J.  and  Bayley,  J.,  8  B.  mifl-statement  of  the  oondition  of  a  bond,  as 

tAiL  70.  to  the  parties  by  whom  the  money  was  to  be 

(t)  1 B.  &  C.  858;  8  D.  &  B.  662,  S.  C.  paid,  although  the  bond  was  Joint  and  sere- 

(^)  Pott,  818,  820;  9  Geo.  4,  C.  16;  see  8  ral.  &o.;  id,  110;  8  M.  &  P.  889,  S.  C. 
ft 4  W.  4, 0. 42,  a.  28,  more  extensiTo.  {m)  b  Esp.  88, 169. 

(I)  4  B.  &  Aid.  274.     So,  a  mistake  in  an         (n)  4  T.  R.  687. 
>*ovrj,  IS  to  the  parties  of  whom  plaintiff         (o)  Ante,  299. 
W  it  teoaDt,  18  &tal,  6  Bing.  104.    So  Is  a         (p)  4  Moore,  66. 

(1)  Shepard  v.  Palmer,  6  Conn.  96;  Bannel  v.  Taintor,  5  Conn.  278. 

Ibie  voids  **  and  company"  or  **8aryiyor,'*  following  a  plaintiff's  name,  may  be  rejeoted  as 
ttpliKBge,  if  the  deolaration  made  out  a  cause  of  action  in  the  plaintiff  himself.  Eobuison  v. 
CnveU,  2  Baik^,  187.    See  M*Cool  v.  M'Clusey,  Harper,  486. 

U  in  action  od  a  promissory  note  against  the  maker,  the  declaration  alleged  that  the  note 
VIS  made  by  **  John  C."  and  the  note  ofiered  in  evidence  was  signed  by  **  J.  C*  it  was  held 
fttttkis  was  not  a  yarianoe.  Cantly  v.  Hopkins,  6  Stewart  Ik.  Port.  68;  Robertson  v.  Banks, 
1  Saedes  &  Marsh.  666;  King  v.  Clark,  7  Missouri,  269;  Wood  v.  Hancock,  4  Humph.  466. 
'  tk ue  of  the  name  **  Josiah,*'  in  the  petition,  and  of  **  Josier,*'  in  the  note  redted,  is  not  va- 
li>tt.    Sdiookr  V.  Asherst,  1  latt  216. 

A  bQiMl  signed  **PilipT."wiU  support  a  deolaration  in  the  name  L"  Philip  T."  Taylor  v, 
ton.  Minor,  197.    See  Be  Kentland  «.  Somers,  2  Boot,  487;  Franklin  v,  Tallmadge,  6 
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IT.  m    trix,  the  hasband  alone  may  declare  on  it,  as  on  a  bond  made  to  himself 
PAETs.  &o.  ^^^^    jf  ^  contract,  whether  verbal  or  written,  or  a  bill  of  exchange,  Ac. 
Sthiy.  The  be  made  bp  two  persons,  and  it  be  stated  that  it  was  made  by  one  only, 
acU^.       viz.  the  defendant,  he  can  only  plead  in  abatement,  and  cannot  treat  the 
1.  Id  88-    omission  as  a  material  variance  at  the  trial  on  the  general  issue  (r). 
BQmpiit.        Again,  where  there  are  two  or  more  distinct  special  contracts,  it  will 
8.  The       be  a  fatal  misdescription  to  blend  them  together  and  treat  them  as  one 
^"^tnS  ^'  contract;  thus,  where  different  lots  were  sold,  at  an  auctioa  for  different 
sums,  the  contracts  were  deemed  separate  both  in  law  and  in  fact,  and  the 
plaintiff  having,  in  assumpsit  for  refusing  to  comply  with  the  conditions 
of  sale,  consolidated  the  two  contracts,  and  declared  upon  them  as  one 
agreement,  he  was  nonsuited  (5).     Where,  however,  an  agreement  has 
been  made  between  two  parties,  and  by  a  subsequent  contract  between 
them  the  terms  of  the  former  agreement  have  been  modified  and  altered, 
the  plaintiff  may  declare  upon  the  contract  as  it  stands  altered  by  the 
subsequent  arrangement,  without  noticing  the  original  terms  which  ba?e 
been  dispensed  with  (0- 
Mj8-state-       The  plaintiff  being  bound  to  state  his  contract  correctly,  it  follows  that 
MomiM  in  ^  Hiis-statemeut  of  the  quality  or  nature  of  the  defendant's  promise,  and  his 
the  aiur-  consequent  liability,  will  be  a  fatal  error,  and  will,  if  the  defendant's  plea 
native,  ko,  put  the  fact  in  issue,  subject  the  plaintiff  to  a  nonsuit  (1).    Thus,  when  a 
contract  is  made  in  the  altemativey  as  to  deliver  one  or  other  of  two  specified 
quantities  of  goods  at  a  particular  time,  it  must  be  stated  in  the  declaratiim 
according  to  the  original  terms,  and  stated  as  an  absolute  contract,  it  will 
be  a  fatal  variance,  notwithstanding  the  party  who,  under  the  agreement, 
was  to  have  the  option  of  deciding  on  the  particular  quantity  may  have  de- 
termined his  option ;  for  the  mode  of  executing  the  contract  could  not 
change  the  original  contract  itself  (ti)  (2^.    And  on  the  other  hand,  when 
the  contract  is  absolule^  and  it  i?  stated  m  the  declaration  as  an  alterna- 
tive contract,  the  variance  will  be  equally  serious  ;  thus,  where  the  plaintiff 
declared  on  a  contract  to  deliver  soil  or  breeze,  and  the  evidence  was  of  a, 
contract  to  deliver  soil  only,  and  soil  and  breeze  appeared  to  be  different 
things,  it  was  held  the  plaintiff  could  not  recover  (x).     9o  where  the  con- 
tract is  conditional  it  will  be  a  fatal  misdescription  to  state  it  as  an  abso- 
lute one  (3).    Thus,  when  a  party  accepted  a  bill  of  exchange,  thereby 
[  *809  ]  engaging  to  pay  it  as  soon  as  a  particular  event  ^occurred,  and  this  was 
stated  in  the  declaration  as  an  absolute  acceptance,  the  variance  was  held 
fatal  (^).     And  upon  the  same  principle,  it  should  seem  that  in  cases 

(9)  4T.  R.  616.  (tt)  2£a8t2;  see  also  8  T.  R.  581;  2BQi. 

(r)  1  B..&  Aid.  224;  atiU,  45,  46;   see  &  Pal.  116;  and  see  per  Lord  EUenboroogh, 

anU,  18.  8  East,  8. 

(s)  1  Stark.  426;  see  2  Taont.  88.  (x)  1  B.  &  P.  851;  5  Esp.  289,  S.  0. 

(0  See  1  B.  &  C.  18;  1  £sp.  58;  1  Stark.  (y)  4  Camp.  176. 

B.  886. 

(1)  ConoUy  9.  GotUe,  Breeee,  286;  Malford  v.  Bowen,  4  Halst  815;  Davis  «.  OampbeQ,  S 
Stew.  819;  Sogers  v.  Bates,  Litt  Sel.  Ga.  2;  Bell  v.  Soott,  8  Miss.  212;  Palmer  «.  M*GiDius. 
Hardw.  505;  Adams  v.  Brown,  4  Litt.  7.  Bat  if  an  objeotion  on  acooant  of  a  yarianoe  between 
the  declaration  and  the  proof  be  not  taken  at  the  trial  it  will  be  oonsidered  as  waived  M^Konihe 
«.  Savoyer,  12  ST.  Hamp.  896. 

(2)  Carley  v.  Dean,  4  Conn.  265.  Per  Hosmer,  C.  J.,  Stone  9.  Enowlton,  8  Weod.  874; 
BnsseU  v.  South  Britain  So.,  9  Conn.  508;  WiUiams  9.  Kinnard,  Minor,  196;  Trask  v.  Davslf 
4  Wash.  C.  C.  97.  The  payee  of  a  note,  payable  to  himself  or  order,  declared  on  it  as  payabb 
to  himself,  and  this  was  held  not  a  material  variance.    Fay  v.  Goalding,  10  Pick.  122. 

(8)  A  conditional  contract  mast  not  be  set  Ibrth  as  an  absolute  one,  though  the  ooaditioa 
has  been  performed.  Stanwood  v.  £k)ovel,  4  Pick.  422;  Sewer  v^  Winters,  7  Gowen.  MS; 
Coach  V,  Hooper,  2  Ldgh,  557  ;  Whhaker  v.  Smith,  4Piek.  88;  Wait «.  lloms,6  Wend.  804. 


BODY  OR  SUBSTANCE. — I.   IN  ASSUMPSIT. 


309 


of  debts  which  have  been  barred  by  the  statute  of  limitations,  if  the    ^'  m 
plaintiff  rely  on  a  subsequent  promise,  to  take  the  case  out  of  the  statute,  ''^*"»  *^ 
and  such  promise  were  qualified  or  conditional,  as  to  pay  when  the  de-  ^^^y*  J^* 
fendant  is  able,  w&c,  the  plaintiff  should  declare  upon  such  subsequent  pro-  ^tion.^ 
mise  according  to  the  terms  in  which  it  was  made,  and  not  upon  the  .orig- 1.  in  as- 
inal  promise  (2r)  (1).     In  actions  upon  bills  of  exchange  aod  promissory  sompeit. 
notes  many  cases  of  variances  have  arisen  in  consequence  of  the  accept-  8.  The 
aace  or  promise  being  stated  to  be  general  and  absolute,  when  in  fact  it  ^"*^||?1  *' 
was  qualified,  the  bill  or  note  having  been  made  payable  at  a  particular  ^^ 
place.  With  respect  to  bills  of  exchange,  an  acceptance  payable  at  a  partic- 
ular place  is  not  now  a  qualified  acceptance,  unless  the  payment  be  expressly 
restricted  to  that  place  only  and  not  elsewhere  (a)  :  but  in  cases  where 
it  is  so  restricted  and  also  in  all  cases  of  promissory  notw  made  payable 
in  the  body  of  the  note  at  a  particular  place,  it  will  be  a  variance  to  state 
a  qualified  contract  of  this  description  as  an  absolute  one  (6).     And  on 
the  other  hand,  where  the  contract  is  absolute,  and  is  described  in  the 
declaration  as  conditional  or  qualified,  the  variance  will  be  equally  fatal 
as  where  in  declaring  on  a  promissory  note  the  plaintiff  alleged  that  it 
was  thereby  made  payable  at  a  particular  place,  and  it  appeared,  on  pro- 
dflction  of  the  note,  that  there  was  no  such  restriction  contained  in  the 
body  of  the  note,  but  merely  in  a  memorandum  at  the  foot  of  it,  it  was 
held  that  this  was  a  general  and  not  a  qualified  promise,  and  that  conse- 
quently there  was  a  material  mis-description  (c;)  (2).     If  an  instrument 
be  so  ambiguous  in  its  terms  that  it  may  be  regarded  with  reason  either 
as  a  bill  of  exchange  or  a  promissory  note,  the  plaintiff  has  the  election  to 
declare  upon  it  either  as  one  or  the  other  of  those  instruments,  at  least  as 
against  the  maker  (d). 

If  the  defendant's  promise  or  engagement,  whether  it  be  verbal,  in  ^«««p- 
writing,  or  under  seal,  embody  or  contain,  as  a  part  of  U,  an  exception  or  ^^^ 
promo  which  qualifies  his  liability,  or  in  certain  instances  renders  him  when  qml- 
altogether  irresponsible,  so  that  he  was  not  in  law  absolutely  bound,  the  U7."8l»- 
declaration  must  notice  the  exception  or  proviso,  or  there  will  be  a  fatal  mis-      ^' 
statement.     Thus,  where  the  declaration  stated  that  the  defendant  had 
aadortaken  to  carry  and  deliver  goods  safely,  and  the  contract  proved 
was  to  carry  and  deliver  them  safely,  fire  and  robbery  excepted^  it  *was  [  *810  ] 
held  that  there  was  a  fatal  variance  (e)  (3). 

And  the  same  will  be  the  case  where  a  like  absolute  contract  is  stated, 


(t)  6  B.  &  C.  608,  609;  9  D.  &  R.  549,  S, 
G.;  1  B.  &  C.  248;  2  D.  &  R.  863,  S.  0.;  7 
Bag.  168,  ace. 

(s)  Stat  1  &  2  Geo.  4,  0. 98,  a.  1.  If  a  bUl 
be^rai»fi  payable  at  a  particular  place,  and 
^ttepted  fj^enerally,  this  is  not  a  qualified  ac- 
eV^aoce,  11  Moore,  611;  8  Bing.  6ai>  S.  C. 

(fr)  I  Campb.  247,  468;  4  Id.  200;  14  East, 
SOQ. 

(0  4  M.  &  SeL  506;  and  see  Jelf  9.  Oriel, 
iOMr.&P.22. 
(i)  6 B.  &  C.  488;  9  D.  &  R.  492,  S.  C. 


(e)  2  B.  &  C.  20;  8  D.  &  R.  211, 8.  G.  In- 
stance of  yarianoe  in  action  on  a  policy,  in  not 
setting  out  the  rules  of  the  society,  &c.;  11 
Moore,  86 ;  8  Bing.  815,  S.  C.  Where  the  reg- 
ulations of  an  association  of  ship-owneirs  oom- 
bined  for  the  mutual  insurance  of  each  other's 
sliips  were  indorsed  on  the  back  of  the  poli<7» 
and  declared  to  form  part  of  the  policy 
to  which  the  ship-owners  were  subscribers,  it 
was  held  necessary  in  an  action  for  a  loss  un- 
der the  policy  to  set  out  the  regulations  as  weU 
as  the  poUoy,  8  Bing.  815. 


I 


(1) See  Lonsdale  «.  Brown,  4  Wash.  G.  G.  148;  Betton  v.  Gntts,  11  N.  Hamp.  170;  Ghifty, 
^'totr.  (7th  Am.  ed.)  821,  in  note. 

(2)  The  words  '*Yalue  received,"  in  a  promissory  note,  are  words  of  description,  and  if  omit* 
M  in  the  declaration,  the  variance  will  be  fatal.  Saxon  v.  Johnson,  10  Johns,  418;  Rossiter 
t.  Marsh,  4  Conn.  196; 

W  See  Ferguson  v.  Gappean,  Hard,  J.  894;  Stanwood  v.  SooTel,  4  Pick.  422;  Bridge  v.  Aus- 
tin. 4  Maes.  116;  RaU  Road  Go.  v  Robeson,  5  IredeU,  891. 
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IV.  IS  and  it  IB  proved  to  be  one  of  the  terms  of  the  conti^ct,  that  the  carrier  is 
'*""'  not  to  be  liable  to  any  extent  xspon  goods  AbovQ  a  certain  value  unless  insur- 
6tWy,  ThB  gj  (-yy  Where  the  plaintiff  averred  in  his  declaration  generally,  that  the 
■olion!'  defendant  had  warranted  a  horse  to  be  sound,  and  the  proof  was,  that  the 
1.  In  u-  latter  had  warranted  the  horse  to  be  sound  every  where  except  a  kick  inihe 
iniaptiL  leg^,  the  Court  held  this  to  be  a  qualided  and  not  a  general  warranty,  and  that 
consequently  there  was  a  fatal  mistake  (^)  (1) .  So  also,  in  cases  of  con- 
tract between  landlord  and  tenant,  if  the  declaration  set  oat  a  geneml  agree- 
ment or  covenant  to  repair,  and  omit  to  state  an  exception  as  to  case  ot 
fire  and  other  casnalities,  the  variance  vnll  be  fatal  (A).  And  where  the 
declaration  averred  that  the  defendant  had  become  tenant  to  the  pluintif^ 
and  in  consideration  thereof  had  promised  to  use  the  land  in  a  husband-like 
manner,  and  the  evidence  was  that  he  had  agreed  to  use  the  land  in  a  hus- 
band-like  manner,  to  be  kept  corutarUly  in  grass,  it  was  held  that  the  omis- 
sion of  this  stipulation  waa  a  variance  ;  for  though  in  most  cases  the  keep-  : 
ing  of  the  land  in  grass  might  be  farming  it  in  a  hnsband-like  manner,  still 
there  might  be  some  cases  in  which  it  would  sot  be  so  ;  it  was  therefore  a 
qualification  of  the  previous  stipulation,  and  ought  to  have  been  stated  in 
the  declaration  as  part  of  the  description  of  the  contract  (i).  So,  if  a  lease 
contain  a  covenant  to  repair  "except  in  case  of  fire,"  the  covenant  mast 
not  be  descrit>ed  as  an  absolute  covenant  (A:),  And  in  covenant  on  a  lease 
for  non-payment  of  rent,  the  reddendum  must  not  be  described  as  absolute, 
if  it  be  yielding,  Ac.  except  as  hereinafter  is  excepted "  (/).  Where, 
however,  the  proviso  in  a  written  instmoient  is  distinct  from  and  not  evm 
referred  to  by  the  clause  oa  which  the  debt  is  charged,  it  is  considered 
Blatter  of  defeasance,  &q,  which  ought  to  come  from  the  other  side,  and 
then  it  need  not  be  set  forth  by  the  plaintiff  (m). 

There  are  a  great  variety  of  instances  of  variances  in  the  statement  of 
some  particular  part  or  term  of  the  contract.  Errors  of  this  descripdoo 
are,  as  we  have  already  observed,  in  general  as  fatal  to  the  plaintiff's  case, 
wfpart  of  as  where  he  has  erred  ia  stating  the  whole  contract,  or  the  parties  with 
~^J°'^  whom  it  was  made.  It  may  be  useful  to  enumerate  some  of  the  cases  which 
r  *811 1  ^^^^  arisen  upon  this  subject  (2). 

*■         -'      The  mis-statement  of  the  date  of  a  written  instrument  is  a  fatal  vari- 
tuice,  if  the  declaration  expressly  describe  it  as  "  bearing  date"  upon  a  ce^ 

if)  P«r  Abbott,  C.  J.,  8  D.  &  R.212;  ud  161,8.  C. 
•M  a  But  669;  pott,  SIS.  (t)  6  B.  &  C.  90fl;  8  D.  &  Et.  643.  a  C. 

(^)  Jonetn. Cowley,  4  B.  &  C.  446;  Q  Dowl.  («c)  4  Campb.  20,  21;  6  Moon,  164;  2  B. 

&  Ryl.  633 ;  se«  HemiDg  r.  Pkttj,  6  Car.  &  P.  ft  B.  395,  S.  C. 

680;    Aldenon,  B.  said,  that  Vial  eait,  at-  {I)  6  B.  &  C.  430;  9  D.  &  R.  S97,  S.  C; 

though  torrtctly  dtcidtd,  isai  a  dUgract  to  anl>,  ^S. 
Ou  Engluk  Jour.  (m)  Jute,  22S. 

(A)  iCampb.  20;  2  B.  &  B.  295;  5  Moora, 

(1)  innMootionOQftpromiasary  note,  the  pluDtlffQnneoeutrilyipeoiEeawheraiiitlww'M 

reeeivtd,  ooniisted,  be  most  proTs  it  at  laid.  Jerome  v.  Wbitoej,  7  Joha.  861.  Id  an  iodirt- 
aeiil  for  atopping  the  mvl.  a  oontrwt  vith  the  poatmaster  general  to  transport  the  mail,  nt  al- 
leged, and  it  waa  held  that  the  ooolraot  muat  be  proTed,  although  the  iDdictmeot  might  kne 
been  good  nithoat  enoh  allegation.  United  Stitea  v.  Porter,  3  Day,  283.  Bal  Bee  Wibm  «. 
Codmun,  3CrancL.  209. 

<2}  Biiylies  v.  Fettyplaoe,  7  Mam.  S25;  Qark  v.  Todd,  1  Chip.  213;  Colt  v.  Boot,  IT  Mm. 
2Sli;  Crawford  v.  Mowell,  8  Johoa.  258;  Ooulding  n.  Skianer,  I  Pick.  16:!;  Robtnni  'r  Otif,  1 
Pick.  806;  Fopev.  Bamett,  1  Haton,  123;  Smith  v.  Barker,  8  Day,  312;  Huril  ■.  HBnta,3 
Band.  181;  Obert  v.  Whitehead,  6  Halet.  298;  Hart  v.  I^ler,  IB  Pick.  171;  SaoH  t  UMriok, 
ft  Manr.  688. 
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tain  day,  instead  of  stating,  that  "  heretofore,  to  wit,  on,  Ac."  it  was    ^'  «• 
made,  &c.  («)  (1).  '^»'  *^ 

In  stating  a  bill  of  exchange  or  other  instrument,  it  seems  not  to  be  a  fa-  ^^^y-  ^* 
tal  variance  to  state  that  the  defendant  "  subscribed  it  with  his  own  prop-  ^tlon, 
cr  hand,"  although  it  was  signed  by  his  agent  only  (r))  (2).  I,  la  ^g. 

Where  the  plaintiff  in  a  special  action  of  assumpsit  against  the  defend-  Bumpsit. 
ant  for  refusing  to  retain  the  plaintiff  in  his  service  according  to  agree-  S-  The 
meat,  stated  in  his  declaration  that  the  defendant  had  agreed  to  retain  him  ^^I^S^ 
at  a  specific  sum  per  annum^  and  it  appeared  from  the  evidence  that  neith- 
er a  specific  sum,  nor  any  specific  time  had  been  agreed  upon,  this  was 
ruled  to  be  variance,  notwithstanding  the  sum  mentioned  in  the  declara- 
doQ  was  laid  under  a  videlicet  (ji)  (3.)  And  where  there  is  an  action  against 
a  carrier,  the  termini  of  the  journey  on  which  the  goods  are  to  be  carried 
are  incorrectly  stated,  the  mistake  will  be  a  ground  of  nonsuit  (v).  In 
declaring  on  special  agreements  relative  to  goods,  mis-descriptions  as  to 
quality,  quantity,  and  price,  have  been  held  fatal.  A  declaration  on  a 
promise  to  deliver  good  merchantable  wheat  has  been  ruled  not  to  be  sup- 
ported by  evidence  of  an  agreement  to  deliver  good  second  sort  of  wheat 
(r)  (4).  When  the  plaintiff  stated  an  agreement  to  take  in  a  full  cargo 
of  certain  goods,  and  the  contract  proved  was  to  take  in  a  certain  speci- 
fied quantity,  it  was  ruled  to  be  a  variance,  notwithstanding  such  quantity 
might  amount  to  a  full  cargo  (s).  And  where  the  contract  declared  on 
was,  that  the  defendant  should  sell  and  deliver  to  the  plaintiff  certain 
goods  "  at  45.  per  stone,"  and  the  evidence  was,  that  the  plaintiff  was  to 
give  4^.  per  stone,  and  if  he  should  pay  more  to  any  other  person  for  sina- 
ilar  goods,  that  he  should  then  give  the  same  price  to  the  defendant,  it 

'  was  held  that  the  declaration  was  not  supported  by  the  proof  (t)  (5). 
Several  cases  have  also  occurred  in  which  variance  as  to  the  tim^  of 

\  pi f forming'  the  contract  declared  on  have  been  held  fatal  (6).    Thus, 

(<)  See  Chit  BUls,  7tli  ed.  854;  2  Gampb.  tj  on  Bills,  7th  edit.  857,  858. 

»7;4  Car.  &  Pay.  21.    It  may  be  shown  that  (p)  1  Stark.  8;  1  M.  &  P.  785.    And  see 

tlte inslmmeat  was  made  on  another  day,  4  2  B«  &  B.  116;  an/c,  296;  seepof/,  817,  as  to 

bet.  477;  see  farther  as  to  date,  4  B.  &.  C.  the  vuUlictt. 

H6;7D.ftR.507,S.C.;  5B.&.  0.  108;  7  (f)  2  Stark.  885.    See  the  BotM  to  Ow  pr«. 

D.  ft  R.  548.    Not  neoessary  to  state  in  a  deo-  cedent,  pott,  voL  ii. 

imtioD  that  a  guarantee  within  the  statute  (r)  1  Ld.  Raym.  785» 

•giiostfrsads  was  in  writing,  ante,  308.  (s)  2  Esp.  Rep.  708. 

(0)  See  1  M.  &  U.  182,  and  the  oases,  ChU-  (0  1  T.  B.  447. 


(1)  Bank  «.  Simmons,  1  Earring.  881;  Stevens  v,  Graham,  6  Serg.  &  R.  405;  Ghnroh  v. 
Ftterow,  2  Pennsylv.  801;  Drown  v.  Smith,  8  N.  Hamp.  801;  Penn  v.  Flaok,  8  OiU  &  Johns. 
%»;  Thomas  v.  Thomss,  8  J.  J.  Marsh.  590;  Field  v.  Field,  9  Wend.  894$  Grant  v.  Winn,  7 
Hwoori,  188. 

(2)  Bool  ware  v.  M'Comb,  Harper,  898.  Bat  see  Pease  v.  Morgan,  7  Johns.  468.  See  also 
wk  V.  Spencer,  4  Wend.  412;  Porter  v.  Cummings,  7  Wend.  172.  An  averment,  that  "A.  and 
&  iadoned  a  note,  their  own  proper  handwriting  being  snbsoribed  thereto  '*  is  not  met  by  proof 
flTtkeir  signatare  in  the  handwriting  of  one  of  them,  there  being  no  averment  of  a  partnenhipt 
«lhrtoB  V.  Seymonr,  6  Vermont,  219. 

(3)  SeeCranmer  i^.  Graham,  1  Blackf.  406;  Carley  v.  Dean,  4  Conn.  259. 

(4|8ee  Hastings  v,  Lovering,  2  Pick.  214.  A  count  for  pine  timber  sold  and  deUvered  is  not 
^^orted  by  evidence  of  spraoe  timber  sold  and  delivered.  Bobbins  t.  Otis,  1  Pick.  868.  Ss4 
tt»totlie8ameefifeot,  Goulding  v.  Skinner,  1  Pick.  162;  Bridge  v.  Austin,  4  Msss.  115. 

(6)  Proof  on  a  contract,  by  which  a  yearly  rent  of  $60  is  stipulated  to  be  paid,  does  not  sup^ 
P^  t  declaration  on  a  contract  to  pay  $180,  at  a  time  stated.     Mulford  v.  Young,  6  Ham.  294. 

(6)  Yfhiin  the  time  of  doing  a  thing  is  material,  it  must  be  proved  as  laid.  Alitor  where  the 
^ii  immaterial.  Jordon  v.  Cooper,  4  Serg.  &  R.  576;  Hough  v.  Young,  1  Ham.  504;  Perry 
••BatefiKd,  5  Piok.  189;  Prown  r.  Smith,  8  N.  Hamp.  801;  Hilt  v.  Campbell,  6  Greenl.  109; 
^v.  Lewis,  4  Johns.  450.  As  to  matter  of  description,  a  varianoe  in  time  is  fhtal.  Gates  v, 
**«»  18  Vermont,  28, 
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nr.  ITS  when  the  plaintiff  stated  a  contract  to  remove  goods  within  a  reasonable 
PABis,  &0.  iifji^^  and  the  agreement  proved  was  to  remove  in  a  monih^  it  was  ruled  to 
5thly.  The  bo  a  fatal  variance  (w).  Where  an  usurious  contract  was  set  out  in  the 
Mticm!*'  declaration,  and  the  period  of  forbearance  was  stated  to  be  from  the  21st 
1.  In  as-  December,  1774,  until  the  23d  December,  1776,  *it  was  held  that  evidence 
•ampeit  of  a  contract  on  the  23d  December,  1774,  for  two  years,  would  not  sup- 
8.  The  port  the  declaration  (x).  And  when  a  similar  contract  was  alleged  to  be 
^'^toS^  for  the  forbearance  of  money  until  a  certain  specified  day  absolutely,  but 
'*"*  *  the  contract  proved  was  for  forbearance  until  the  day  named,  or  a  certain 
other  day,  at  the  option  of  the  borrower,  it  was  held  that  the  evidence 
would  not  support  the  statement  (y)  (1^. 

A  great  variety  of  cases  are  to  be  found  in  the  books  with  regard  to 
literal  errors  in  setting  out  deeds,  (and  in  this  respect  the  rule  Equally 
applies  to  all  written  instruments)  (z).  Thus,  in  an  action  on  a  lease,  the 
following  have  been  deemed  fatal  variances ;  namely,  "  celler  beer,"  for  ; 
"  aller  beer ;"  (a)  and  "  storehouses ;"  for  "  storehouse ;"  (6)  and  a  mistake  ; 
of  the  late  tenant's  name  (2),  in  setting  out  the  premises  demised  (c).  So, 
an  error  in  stating  the  local  situation  to  be  contrary  to  that  given  by  the 
lease,  is  a  material  variance  (d).  But  the  statement  of  a  demise  of  *^  lands 
and  premises"  is  correct,  although  one  piece  of  ground  only  was  granted(e). 
So  is  an  averment  that ''  a  farm  and  buildings,  and  certain  pieces  of  land 
mentioned  in  the  indenture,"  were  demised,  although  the  lease  was  of  **all 
that  farm  or  land,  and  buildings,"  enumerating  the  parcels  ;  for  the  dec- 
laration sufficiently  states  the  legal  effect  of  the  demise  (/).  However 
these  literal  variances  have  now  become  of  less  importance,  as  the  late 
statutes  (g-)  give  the  judge  the  discretionary  power  to  allow  them  to  be 
amended  at  the  trial. 

In  the  cases  we  have  hitherto  noticed,  an  actual  mis-statement  of  some 
part  of  the  contract  had  been  made,  but  instances  have  arisen  when  the 
plaintiff  has  followed  the  precise  terms  of  the  contract,  but  has  neverthe-  i 
less  been  defeated  on  the  ground  of  variance,  the  statement  in  the  record  i 
being  by  legal  inlendment  different  from  that  given  in  evidence.  Thus  i 
where  the  declaration  stated  a  contract  to  deliver  400  "  bushels"  of  oatB,  I 
the  plaintiff  was  nonsuited  on  proof  that  the  bushels  actually  contracted  for  i 
were  to  be  of  a  particular  local  measure,  and  not  the  ordinary  statute  i 
measure,  which  the  general  description  in  the  declaration  was  held  to  im-  \ 
port  (A).    And  where  the  declaration  upon  contracts  made  in  Ireland,  I 


(tt)  Peake,  N.  P.  C.  42  (a),  2d  edit 

(x)  Cowp.  671.  Bee  furUier  as  to  Tariaooes 
in  this  respect,  post^  vol.  ii.  and  vol.  iii.  tit 
Utwry, 

(y)  8  T.  B.  681.  See  as  to  alternatiye  eon- 
tracts,  anU^  808. 

{z)  As  to  sarplusage  in  stating  irreleyant 
elauses,  &o.  anU,  228,  229. 

(a)  9  East,  188. 

(6)  4  M.  &  SeL  • 

.  (c)  1  Campb.  195;  16  East,  161;  1  Stark. 
100;  bat  see  2  Marsh.  169;  1  Stark.  47. 

(d)  8  Campb»    286;  1  Id,  196;  6  Taunt 


894;  2Mar8li.  96,  S.  C. 

(e)  6  M.  &  Sel.  115. 

(/)1Y.  &J.  2.  See  6  B.  &  a  252;  9D. 
&  B.  246,  S.  C,  demise  of  house  and  fixiwn 
described  as  a  demise  of  a  house  only. 

(f )  9  Geo.  4,  c.  15;  and  8  &  4  W.  4.  c.  42, 
sect  28,  giving  mort  extensive  poweri,  ^ 
irhiQh  ought  to  be  acted  upon  liberally.  !^ 
observations  of  Alderson,  B. ,  in  Hemsning  v. 
Parry,  6  Gar  &  P.  680,  581 ;  and  poet,  319. 

(A)  4T.B.814;  6/<^.388;  seoalsollEtft, 
811;  ante,  219. 


(1)  A  count  on  a  note  payable  on  the  occurrence  of  a  certfun  event,  or  in  a  reasonable  timet 
is  not  supported  by  evidence  of  a  note  payable  only  on  the  occurrence  of  the  event.  Hilt  v.  Camp- 
bell, 6  Oreenl.  109. 

(2)  Vide  1l?hitlock  v.  Bamsey,  2  Mun.  610;  Moore  v.  Fenwick,  QUm.  214)  and  the  cases 
there  cited. 
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rektire  to  the  payment  of  any  sum  of  money  of  and  in  the  currency  of  that    i^-  m 
coontry,  the  ^plaintiff  merely  followed  the  terms  of  the  contract,  without  '^"»  *^* 
distinctly  showing  that  the  money  was  to  be  of  Irish  currency,  it  was  held  ^^^^y*  ^*** 
to  give  rise  to  a  fatal  variance  ;  the  intendment  being  that  when  a  sum  ^ti^? 
of  money  is  stated  generally,  English  money  is  meant  to  be  designa-  i,  iq  ^b. 

tod  (t).  lamptit. 

Although  in  general  a  mis-statement  of  any  part  of  a  contract  will  be  3.  The 
&tal,  in  consequence  of  the  entire  nature  of  the  contract,  yet  many  cases  JJJJJJJJ^.^ 
may  arise  in  which  slight  variations  between  the  statement  and  the  proof 
will  be  of  no  importance.  We  have  before  noticed  the  leading  and  impor- 
tant rule  in  the  statement  on  contracts,  that  it  will  in  all  cases  suffice,  if 
tlie  legal  effect  of  the  contract  be  stated,  and  that  the  party  is  not  compelled 
tofdlow  the  exact  words  of  the  contract  (A:)  (1).  We  will  here  notice 
aereral  cases  in  which,  although  the  declaration  was  not  literally  supported 
kjr  the  proof)  it  was  held  that  no  variance  arose,  the  legal  effect  and  sub-^ 
itaace  of  the  statement  and  the  evidence  being  the  same.  Thus  where  a 
kmm  from  a  tenant  from  year  to  year  to  another  to  hold  from  year  to 
I^ar,  was  stated  as  a  demise  from  year  to  year  during  the  continuance  of 
ie  original  demise  by  the  superior  landlord  ;  and  it  appeared  that  in 
pAni  of  fact  no  such  qualification  was  mentioned  in  the  contract ;  it  was 
lerertheless  held  that  no  variance  arose,  the  legal  effect  of  the  demise  be- 
iig  according  to  the  statement  (/).  In  another  case,  where  a  declaration 
ttUed  that  by  a  certain  indenture,  made  between  the  plaintiff  and  the  de- 
faidant,  the  plaintiff  did  demise,  <&c.  '^  a  certain  farm  and  buildings,  and 
certain  pieces  or  parcels  of  land  particularly  mentioned  and  described  in  the 
iud  indenture ;"  and  then  set  out  the  particular  covenants  and  the  breaches 
^plained  of ;  and  at  the  trial  the  terms  of  the  lease  appeared  to  be,  '^all 
Aat  farm  and  buildings  herein  particularly  contained,"  and  then  enumer- 
the  particalar  closes  of  which  the  farm  consisted  ;  it  was  objected  that 
was  a  variance,  the  statements  in  the  declaration  being  more  extensive 
the  proof;  but  the  Court  held  that  a  verbatim  description  was  unne^ 
,  and  that  the  declaration  contained  a  sufficient  description  of  the 
ce  and  legal  effect  of  the  demise  (m).  So  it  has  been  held  that  a  re- 
ef a  submission  to  arbitration  before  award  made,  is  in  effect  a  breach 
an  agreement  '^  to  stand  and  perform  the  award  ;'•'  and  that  an  agree- 
t  not  to  make  such  revocation,  being  in  legal  effect  implied  in  the  en^ 
nt  to  stand  to  the  award,  the  plaintiff  may  state  a  promise  by  the 
ifeodant  to  that  effect  in  the  declaration,  although  no  such  stipulation  in 
vordswere  contained  in  the  agreement  to  refer  (n).  Many  other  instances 
■*ybe  given  •where  the  contract  declared  on  has  not  been  literally  support-  [  *814  ] 
td  by  the  evidence,  but  the  statement  has  been  held  sufficient,  on  account 
^the  legal  effect  of  the  statement  and  the  proof  being  identical.  Thus 
^^  the  contract  was  for  the  purchase  of  a  certain  parcel  of  hemp,  which 
^  being  precisely  ascertained  at  the  time,  was  described  in  the  contract 
^  "  about  eight  tons,"  it  was  held  that  it  might  be  declared  on  under  a  vide- 

[i)  I  B.  &  C.  16;  2  D.  &  R.  16,  S.  C;  2  B.         (m)  1  Y.  &  J.  2. 
tAJd.  801;  anU.  219.  (n)  M'Clel.  &  T.  464;  see  1  M.  &  P.  289; 

U)  -iiOr,  806.  2  Id,  81. 
U)9B.&C.909. 


(1)  Vide  De  Foneit  v.  Brainerd,  2  Day,  628;  Beer  v,  Botsford,  8  Dfty,  169;  Bordman  v.  For« 
8  J«b».  26;  Page  «.  Woods,  9  Johns.  82;  Ferguson  v.  Harwood,  7  Cranoh,  418. 


814  09  THS  BEQUBATtOlt. 

^'  ™    Hcet  as  a  contract  for  eight  tons  (o)(l).   And  when  the  plaintiffs  declared 

FA»M,  &.    ^Yi^^  they  agreed  to  sell,  and  the  defendant  agreed  to  bay,  certain  goods 

athiy.  The  ^^id  merchandize,  to  wit,  328  chests  and  30  half  chests  of  oranges  aad  Icm* 

aotion.^      <>^^i  ^^  ^^^  ^^^  ^  certain  price,  to  wit,  the  price  of  X623, 8s.,  and  the  cod- 

1.  In  as-    tract  proved  was  for  308  chests  and  30  half  chests  of  China  oranges,  and 

Bampsit.     20  cheats  of  lemons,  without  specifying  any  price  ;  the  Court  held  that  the 

8.  The       particular  count  of  the  declaration  upon  which  the  question  arose,  was,  in 

oontn^^'  substance,  a  count  for  goods  bargained  and  sold ;  that  the  precise  quantity 

of  goods  could  not  be  considered  as  of  the  essence  of  the  contract ;  and 

that  the  plaintiffs  having  shown  that  in  substance  they  were  entitled  to 

recover,  they  were  not,  under  the  particular  circumstances  of  the  cassi 

tied  down  by  the  statement  under  the  videlicet^  and  that  therefore  the  va^. 

riance  was  not  material  {p).  In  a  case  where  the  contract  upon  which  the 

plaintiffs  declared,  was  to  deliver  stock  on  the  ^^  27th  February,"  and  the 

agreement  proved  was  to  deliver  it  upon  ^^  the  settling  day,"  which,  at  the 

time  of  the  contract,  was  fixed  for  the  27th  of  February,  as  the  parties  folly 

understood ;  it  was  held  that  the  contract  was  substantially  and  in  legal  e& 

feet  for  the  27th  of  February,  that  the  parties  might  use  either  one  phrase 

or  another  to  express  the  same  thing,  and  consequently  that  there  was  no 

variance  between  the  contract  proved  and  that  stated  in  the  declaration(^).  i 

So,  where  the  declaration  alleged  a  loan  of  lawful  money  of  Great  Briit- 1 

ain,  it  was  held  no  variance  to  show  a  loan  in  a  foreign  country  in  thej 

coin  of  that  country  (r).     And  where  the  declaration  states  a  contract^ 

for  the  sale  of  goods  at  a  certain  specific  sum,  which  is  proTcd,  but  it  aM 

so  appears  in  evidence,  as  part  of  the  terms  of  the  contract,  that  the  veo^ 

dor  was  to  receive  from  the  purchaser  other  goods,  in  liquidation  of  a| 

certain  specific  part  of  the  stipulated  purchase-money,  it  will  be  no  van-j 

ance ;  for  such  a  stipulation  will  only  be  considered  as  prescribinga  particiH 

lar  mode  of  payment  of  part  of  the  purchase-money  («). 

tmmaterial      We  have  already  seen  that  the  omission  of  any  part  of  the  contrad 

oShfcte^    which   materially  qualifies  and  alters  thcr  legal  nature  of  the  promir 

proYbioos,  which  is  alleged  to  have  been  broken  will  be  fatal ;  but  it  is  by  no  *meai 

^*  necessary  that  parts  of  the  contract  should  be  stated  which  are  distin 

[  *315  ]  and  collateral  provisions,  or  respect  only  the  liquidation  of  damages 

der  particular  circumstances  without  extending  to  absolve  the  defendaal 
from  responsibility  {t).  Thus,  where  in  action  by  a  sailor  against  tf 
captain  of  a  ship,  the  declaration  stated  a  contract  for  the  payment  of 
certain  sum  of  money  to  the  plaintiff  for  rum  money,  and  an  agreeme 
to  this  effect  was  proved,  but  such  agreement  contained  also  an  additio 
al  stipulation  for  certain  allowance  of  spirits,  it  was' held  no  variance,  fi 
the  agreement  given  in  evidence  corresponded  with  the  declaration  as  fiif^ 

•  ■•*. 

(0)  18  Enat,  410;  and  see  1  B.  &  Aid.  9.  R.  277,  S.  C;  1  Hen.  Bla.  283;  1  Stark.  B%f 

ip)  1  Moore,  647;  8  Taunt.  107,  S.  C.   See  487. 
pott,  817,  818.  (0  "There  are  a  great  variety  of  agre«iien(i 

iq)  2  B.  &  Aid.  886;  see  conirat  Stra.  74.  not  under  seal,  oontaining  detailed  P^^*|^ 

Bal.  N.  P.  146,  overruled  hy  the  case  stated  in  regulating  prices  of  labor,  rates  of  hire,  tiiMt  { 

the  text.  and  manner  of   perfbrmanoe,   adjostDcnt  of  j 

(r)  6  Taunt  228;  1  Marsh.  83,  S.  C.    See  differences,  &o.  which  it  may  not  be  neoeuixyj 

ante,  212,  219.  to  set  Ibrth.".— Per  Lord  EUenboroogh,  o^ 

(s)  9£a8t,  849;  see8  B.  &  C.  420;  6  D.  &  East, 568;  18  Id,  20. 


4 

(1)  A  variance  is  immaterial  when  it  does  not  change  the  nature  of  the  contract,  which  mot 

reoeiye  the  same  leg»l  construction  whether  the  words  be  in,  or  out  of  the  declaration.    FergOf 

son  V,  Harwood,  7  Cranch,  408.    An  unnecessary  averment  of  a  breach  or  infiringementof  a  coop 

tract  declared  on,  need  not  be  proved,  and  may  be  rejected  as  surplusaoe.    Ferguson  v,  Taektfi 

2  Harr.  &  GUI.  188.  ^        ^  r     -e  • 
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as  ike  declaration  went  (u).    So  when  the  plaintiff  declared  upon  a  pro- 
mise bj  a  defendant,  to  deliver  him  a  horse  which  should  be  worth  £80,  '***"•  ®°- 
and  be  a  young  horse,  and  the  evidence  was  not  only  of  a  promise  to  the  ^^^^^'  J-^* 
above  effecfc  but  also  of  a  warranty  that  the  horse  to  be  delivered  by  the  ^tlon!* 
defendant  was  sound,  and  had  never  been  in  harness,  it  was  held  that  i.  in  as- 
Ifaere  was  no  variance ;  and  it  was  laid  down  by  the  Court,  that  if  any  sumpsit 
nbstactive  part  of  the  warranty  stated,  not  qualified  by  another  part  3-  The 
omitted,  be  proved  not  true,  it  was  sufl&cient  to  maintain  the  action ;  and  ^™l?ji^.  ^' 
that  it  was  no  more  necessary  to  set  out  other  collateral  parts  of  the  con- 
tract, whereof  no  breach  was  alleged,  then  it  was  necessary  that  in  an  ac- 
!  tioQ  of  covenant  the  plaintiff  should  set  out  all  the  covenants  contained 
I  in  the  deed,  when  he  did  not  complain  that  most  of  them  had  been  broken 
(i).    Upon  the  same  principle,  where  the  plaintiff  declared  upon  a  pro- 
mise by  the  defendant,  that  certain  bacon  which  he  had  purchased  of  the 
defendant  should  be  prime  bacon,  and  then  averred  a  breach  of  this  con- 
liact,  it  was  held  to  be  no  voiriance  that  the  contract  proved  was  for  prime 
liiig-fd  bacon,  for  the  plaintiff  was  only  hound  to  state  all  that  related  to 
the  point  of  which  he  complained,  and  beyond  that  it  was  needless  for 
limtogo  (y).     And  where  in  an  action  for  the  non-delivery  of  goods, 
Ae  plaintiff  stated  a  contract  to  deliver  goods  to  be  paid  for  by  bill  at  two 
iQoths,  and  the  proof  was  that  they  were  paid  for  by  such  bill  on  invoice 
or  delivery,  it  was  held  not  to  amount  to  a  variance  (2:).     So  where,  in 
action  for  not  accepting  goods  sold,  it  was  averred  in  the  declaration 
that  the  defendant  bought  of  the  plaintiff  a  certain  quantity  of  rice,  ac- 
aordittg  to  certain  conditions,  and  it  appeared  in  evidence  that  in  addition 
these  conditions  the  rice  was  sold  per  sample^  it  was  held  not  to  con- 
itnte  a  variance,  the  words  "per  sample"  not  being  any  essential  part  of 
contract  declared  upon,  but  a  mere  collateral  engagement  or  warran- 
*that  the  goods  sold  should  answer  the  description  of  a  small  parcel  ex-  [  *816  ] 
ted  at  the  sale  (a).    An  example  of  such  stipulations  as  do  in  some 
re  vary  the  liability  of  the  defendant,  but  which  only  affect  the 
t  of  damage  to  be  recovered  in  particular  cases,  and  do  not  alto- 
ther  destroy  the  plaintiff's  right  to  recover,  may  arise  in  the  case  of  ac- 
s  against  carriers  who  give  notice  that  they  will  not  be  liable  in  re- 
tof  certain  goods  beyond  a  particular  sum.    A  stipulation  of  this  des- 
iption  need  not  be  set  out  in  describing  the  contract,  but  may  be  given 
evidence  by  the  defendant  in  reduction  of  damages  (6).     The  result 
die  cases  upon  this  subject  is  that  if  the  carrier  only  limit  his  respon- 
'  ity,  that  need  not  be  noticed  in  pleading,  but  if  a  stipulation  be  made 
nnder  certain  circumstances  he  shall  not  be  liable  at  all^  that  must  be 
d(c). 

Trifling  omission  of  immaterial  forms,  not  in^any  way  affecting  the  sub- 

of  the  contract,  yfiM  be  of  no  more  importance  than  mis-descrip- 

of  the  like  nature  (Jt%    The  plaintiff  is  not  bound  to  state  more  than 

snbstance  and  legal  efiebt  of  the  contract  he  declares  on ;  and  except 

he  renders  his  allegation  of  the  contract  descriptive  of  a  written  in- 

itnent,  he  is  not  bound  to  support  his  declaration  literally,  but  substan- 

When,  therefore,  the  evidence  is  precisely  the  same  in  substance 


,WiB.&p.  7. 

^M8EMt,6. 

I|)4TmiU.  285;ieell 
IMS  Price,  68. 

(•)4B.&A11887. 


19. 


(6)  6  East,  668,  and  see  2  B.  &  C.  22;  8  D. 
&R.211,  S.C. 

(e)  Ptr  Abbott,  C.  J.,  2  B.  &  C.  22;  8  D.  & 
B.  218,S.C.;  ante.  810. 

(d)  See  afili,  812. 


316  OP  THE   DECLARATION. 

IT.  ITS    with  the  declaration^  though  some  immaterial  term  may  have  been  omitted 
PAET8,  &c.  jjj  ^YiQ  latter,  the  plaintiflF  will  not  be  liable  to  be  nonsuited  on  the  ground 
6thij.  The  Qf  variance.     Thus,  a  declaration  on  a  contract,  for  not  delivering  gum 
aotSn!*       Senegal,  is  supported  by  evidence  of  a  contract  for  rough  gum  Senegal,  if 
1.  In  08-    it  appear  that  all  gum  Senegal,  on  its  arrival  in  this  country,  is  called 
BumpBit,     rough  (e).     So,  in  an  action  for  not  accepting  goods,  evidence  of  a  con- 
8.  The       tract  for  the  sale  of  goods  to  be  ready  for  delivery /row  ship  or  warehouse 
content**'  before  a  certain  day,  will  support  an  averment  of  a  contract  for  goods  to 
be  ready  for  delivery  generally  before  that  day ;  for  the  evidence  showing 
that  the  goods  contracted  for  must  be  delivered  from  one  or  other  of  the 
places   specified,  and  the  option  being  with  the  purchaser,  it  was  tanta- 
mount to  a  contract  to  deliver  generally  (/).     The  omission  of  a  term 
necessarily  implied  from  the  statement  in  the  declaration  will  come  under 
the  same  principle  and  be  quite  immaterial.     Thus,  where  the  plaintiff 
stated  a  contract  relative  to  the  loan  of  a  horse  by  him  to  the  defendant, 
and  averred  that  the  defendant  promised  to  take  care  of  the  horse,  and  re- 
turn him  in  good  condition  or  pay  a  certain  sum  of  money ;  and  the  con- 
tract proved  was,  that  in  addition  to  these  terms  the  defendant  should  find 
the  horse  meet  for  his  work,  it  was  held  that  the  contract  was  sufficient- 
'  [  *817  ]  ly  proved  according  to  its  legal  *effect,  for  the  law  would  imply  that  the 
party  borrowing  a  horse  was  to  keep  it,  unless  the  contrary  appeared  (g*). 
In  stating  the  consideration,  we  have  seen  that  it  is  in  all  cases  abso- 
lutely necessary  that  the  whole  of  the  entire  consideration  for  the  perform- 
ance of  the  act  in  question  should  be  set  forth,  and  that  even  whei*o  the 
contract  has  consisted  of  several  engagements  and  promises,  quite  distinct 
from  each  other,  but  founded  on  one  and  the  same  entire  consideration, 
an  action  cannot  be  brought  for  the  breach  of  any  one  of  such  engagements 
or  promises,  without  setting  forth  in  the  declaration  the  entire  considera- 
tion applicable  to  all  the  premises  collectively  (A).     The  rule  is  different 
in  stating  the  defendant's  promise  itself:  here  the  olaintififis  only  required 
to  set  forth  with  correctness  that  particular  part  of  the  contract  which  he 
alleges  the  defendant  to  have  broken,  or,  as  we  have  before  observed,  to 
show  so  n^uch  of  the  terms  of  the  agreement,  beneficial  to  the  plaintiff,  as 
constitutes  the  point  for  the  failure  of  which  he  sues  (i). 

Wo  may  here  take  occasion  to  mention  a  form  or  phrase  whioh  is  very 
frequently  used  in  pleading,  and  is  not  altogether  unworthy  of  considera- 
tion. The  expression  alluded  to  is  the  videlicet,  or  scilicet^  0*  to  wit^^ 
or  '^  that  is  to  say^^^)  which  is  constantly  adopted,  not  only  in  mentioning 
time  or  place,  but  also  in  stating  the  description  or  value,  &c.  of  goods, 
and  in  other  averments  in  all  the  forms -of  action.  It  is  clear  that  when 
the  matter  alleged  is  material  and  traversable,  and  must  be  stated  with 
exactness  and  certainty,  the  statement  of  such  matter  under  a  videlicet  will 
not  avoid  the  consequences  of  a  variance  (1)  or  repugnancy  if  the  matter 

(€)  1  Chit.  Rep.  89.  86;  8  Bing.  815,  S.  C;  1  Campb.  361. 
(/)  6  Taunt.  681  ;  2  Margh.  287,  S.  C.  (t)  Anit,  804;  4  Taunt.  285;  6  JSast,  564; 

{g)  2  B.  &  B.  859;  and  flee  11  Price.  19.  8  Id,  7,  18;  Id,  18;  11  Moore»  88.  89. 
(A)  j9ft/e,299.    Seeparticularly,  11  Moore, 

(1)  Janson  v.  Ostrander,  1  Cowen.  676.  Attorn^  General  v.  Jeffirejs,  1  M'Glel.  &  Young, 
277;  U.  States  v.  Bumham,  1  Mason,  57;  Hastlnga  v.  Lovering,  2  Pick.  214, 222;  Paine  v.  Fox, 
16  Mass.  129,  188;  Ladue  v,  Ladue,  16  Vermont,  189.  Where  damages  are  laid  subseqaentta 
the  commencement  of  the  action  on  the  case  for  the  seduction  of  a  daughter,  or  previoas  to  the 
plaintiff  having  any  right  of  action  ;  in  such  case,  if  the  matter  is  laid  under  a  teUiett^  the  court 
avail  themselves  of  that  circumstance  to  say,  that  it  is  not  to  be  intended  that  the  jury  took  the 
evidence  c^ven  into  consideration.    StUes  v.  Tilfbrd,  10  Wend.  840. 
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be  mis-Stated,  and  there  would  be  a  fatal  variance  in  the  absence  of  the    '▼•  ™ 
fideUcet ;  and  this  whether  the  matter  be  the  consideration  or  promise  in  '-^'*»  *^ 
the  case  of  a  contract,  or  be  time  or  place,  When  material,  or  relate  to  oth-  ^*^'y-  '^^ 
cr  subjects  (A).     Thus  it  is  necessary  to  state  the  grant  of  letters  of  ad-  SoSonr' 
ministration  to  a  plaintiff  suing  as  administrator,  if  the  date  of  tlie  grant,  i.  in  as- 
thoagh  laid  under  a  scilicet  be  incorrectly  stated  to  have  been  on  a  day  sumptit. 
preceding  to  the  alleged  date  of  the  promise  to  the  intestate,  it  will  be  bad  S-  ^he 
oa  gpecial  demurrer^  although  preceded  with  the  words,  that  after  the  ^^T^*  ^ 
death  of  the  intestate,  to  wit,  on  such  repugTumt  day,  the  letters  were  q^^^^-^^^'^ 
granted  (/).     In  stating  such  matter,  therefore,  the  videlicet  is  useless  *to  or  vidtU- 
avoid  a  yariance ;  and  although  it  be  used,  the  averment  is  considered  pos*  <^^^* 
ili?e,  direct  and  traversable  (w).  [  •SIS  ] 

It  is  laid  down  by  very  great  authority  (n),  that  "  on  the  other  hand  the 
van/  of  a  videlicet  will  in  some  cases  make  an  averment  material  that 
wold  not  otherwise  be  so  ;  or  if  a  thing  which  is  not  material  be  positively 
trerred  without  a  videlicet^  though  it  were  not  necessary  to  be  so,  yet  it 
b  thereby  made  material  and  must  be  proved  ;  therefore  where  a  party  does 
pot  mean  to  be  concluded  by  a  precise  sum  or  day  stated,  he  ought  to 
|lead  it  under  a  videlicet ;  for  if  he  do  not,  he  will  be  bound  to  prove  the 
act  sum  or  day  laid  (1),  it  being  a  settled  distinction,  that  where  any 
iog  which  is  not  material  is  laid  under  a  videlicet^  the  party  is  not  con- 
ded  by  it,  but  he  is  where  there  is  no  videlicet  (2).     And  there  are 

t 

{k)  1  Saand.  170,  n.  2;  2  7d.  290  a.  n.  1 ;  oontrary  to  the  premises,  nor  increase  nor  di- 

iTunt  321;  9  B.  &  C.  215  per  Bayley,  J.,  minish  the  precedent  matter."    Hob.  176^  2 

!Cimpb.  231;  I  Stark.  8.    As  to  scilicets  in  Saand.  291  a,  note. 

lU  see  2  Saand.  290  a,  n.  1 ;  5£ast,252;         (/)  Ringv.  Roxbrongh,2  T7r.468;  2  Crom. 

Start  Grim,  Law.  288,  289;  1  Chit.  Grim.  &  J.  418,  S.  C. 

r, 225, 227;  Steph. Index,  Videlicet,  "Its         (m)  2  Saand,  291  a.  note;    Stra.  288. 
btaparticalarize  that  which  was  general         (n)  Mr.  Serjeant  Williams,  2  Saand.  291  c^ 

and  to  explain  that  which  is  indifferent,  note, 
ttfol,  or  obflcare  c  bat  it  mast  be  neither 

)  Timet  and  mnu,  if  material  must  be  proved,  although  laid  under  a  videlicet.    Vail  v. 

1,4  Johns.  450;  Attorney  General  v.  Jefferies,  1  M*Clel.  & Toung,  270;  Phillips'  £▼.  168,  n. 

h  is  tnie  that  ander  a  videlicet,  the  plaintiff  has  stated  a  time  for  the  receipt  of  the  sams, 

is  prior  to  the  settlement  of  either  account     But  it  is  a  settled  rule  in  pleading,  that  what 

under  a  videlicet  ii  no  aTerment.    It  is  certain  that  in  this  form  of  pleading  the  defendant 

not  have  trarersed  the  time,  although  essential  to  the  merits  of  his  defence;  he  cannot 

>re  be  bound  by  it'*    Per  Parker,  C.  J.,  Paine,  Judge,  &c.  v,  Fox,  16  Mass.  188.    But 

it  late  case  the  same  jadge  has  said,  in  reference  to  this  dictum,  '*  that  it  was  undoubtedly  a 

'  Ike;  it  is  only  where  the  allegation  so  expressed  is  immaterial,  and  might  have  been  omitted, 

it  shall  not  be  traversed,  and  may  be  omitted  as  useless."    Hastings  v.  Levering,  2  Pick. 

See  what  is  said  as  to  the  decision  in  Paine  v.  Fox,  by  Savage,  0.  J.,  7  Cow.  44. 

(2)  As  the  cases  on  the  subject  of  variaqoe  are  very  numerous,  it  may  not  be  improper  tocol- 

"4  few  additional  ones,  without,  however,  stating  the  point  decided  in  each,  and  arrange  them 

distinct  heads  in  order  that  all  which  rekite  to  any  particular  branch  of  the  subject  may  be 

■ted  to  the  reader  at  one  view. 

1*  Viriaoee  in  proof  of  record.    Rodman  v,  Forman,  8  Johns.  26;  Page  v.  Woods,  9  Johns. 

h  Brooks  V,  Remiss,  8  Johns.  455. 

2.  Ofwrits,  executions,  &o.;  Green  v,  Bennett,  1  Term  Rep.  656;  Bissell  v.  Kip,  6  Johns.  89; 
b«  V.  Moore.  5  Taunt  187;  Beers  v,  Botsford,  8  Day,  159. 
^>  Proceedings  in  Chancery.    Thompson  v.  Jameson,  1  Cranoh,  288. 

4.  Grants,  leases,  bonds,  and  other  instruments  under  seal.    Tempany  v.  Bnmaud,  4  Campb. 
'  Middleton  v.  Sandford.  Id.  84;  Phillips  v.  Rose,  8  Johns,  892;  Franklin  v.  Talmadge,  6 
M.  84;  Goidon  t».  Brown's  Ex'r,  8  Hen.  &  Mun.  219;  Adams  v.  Spear,  1  Hayw.  215;  State 
'few,  Taylor,  128;  Evans  v.  Smith,  1  Wash.  172;   M'WUliams  v.  Willis,  Id.  199;  Drum-  . 
^  1  f.  Cmtcher,  2  Wash.  218;  James  v.  Walruth,  8  Johns.  410. 

Policy  of  Insurance.    Cohen  v.  Hannam,  5  Taunt.  101. 
1  Klls  of  Exchange  and  Promissory  Notes.    Roche  v,  Campbell,  8  Campb.  247;  Hodge  v, 
.fc,  a  468;  Pease  t^.  Morgan,  7  Johns.  468;  Wilmot  v.  Monson,  4  Day,  114;  Saxtonp,  Johns- 
K 10  Johns.  418;  Wood  v.  Bulkl^,  18  Johns.  486;  Sheehy  v.  Maqdeville,  7  Crmioh,  208. 
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IT.  ns     tfig*,  Sue.  (^)  ;  Upon  condition^  &c.  (f)  ;  having  so  dane^  &o.  (u)  ;  ikt  gmd 

tAx»  &e.   ^^^  .  pY^Qifide  (y)  ;  Ac.   In  general,  if  the  agreement  be  that  one  party  shall 

6thly.  The  (Jq  an  act,  and  that /or  the.cbiitg'  thereof  the  other  shall  pay  a  sam  of«money, 

action.       ^^^  doing  of  the  act  is  a  condition  precedent  to  the  payment,  and  the 

1.  luM*     party  who  is  to  pay  shall  not  be  compelled  to  part  with  his  money  till  the 

Bompsit.     thing  be  performed  (1).    If  there  be  a  condition  precedent,  however  im- 

4.  Ofayer-  probable  the  thing  may  be,  it  must  be  complied  with,  or  the  right  which 

^€^2n.      ^^  *^  attach  on  its  being  performed  does  not  vest  (2^)  ;  as  if  the  condition 

be  that  A.  shall  enfeoff  B.,  and  A.  do  all  in  his  power  to  perform  the 

condition,  and  B.  will  not  receive  livery  of  seisin,  it  is  clear  that  the  right 

which  was  to  depend  on  the  performance  of  that  condition  did  not  arise ; 

[  ^828  ]  and  if  a  person  undertake  *for  the  act  of  a  stranger,  the  cases  are  uniform 

to  show  that  such  act  must  be  performed  (a).     And  on  this  principle, 

where  by  the  proposals  of  the  Phoenix  Insurance  Company  against  fire,  it 

was  stipulated  that  persons  insured  should,  in  case  of  loss  by  fire,  procure 

a  certificate  of  the  minister,  &c.  of  the  parish,  importing  that  they^nev 

the  character  of  the  assured,  and  believed  that  he  had  really  sustained  the 

loss  without  fraud,  it  was  held  that  the  procuring  of  such  a  certificate  was 

a  condition  precedent  to  the  right  of  the  assnred  to  recover,  and  that  at 

though  it  was  found  by  verdict  that  the  minister,  &g.  wrongfully  refused  to 

sign  the  certificate,  yet  as  it  was  not  averred  in  the  declaration  that  the 

certificate  was  actually  obtained,  the  judgment  was  arrested  (6)  (2). 

Some  rules  have  been  collected,  by  which  to  discover  the  intention  of 
the  parties  and  to  ascertain  when  performance  or  excuse  of  performauoe 
by  the  plaintiff  is  necessary  to  be  averred  in  the  declaration  (c).  First, 
Where  a  day  was  appointed  for  payment  by  the  defendant  of  money  or 
part  of  it,  or  for  his  doing  any  other  act,  and  such  day  was  to  happen 
before  the  thing  which  was  the  consideration  of  the  defendant's  contract 
was  to  be  performed,  an  action  may  be  brought  for  the  money,  or  for 
not  doing  such  other  act,  before  performance  by  the  plaintiff  (3) ;  for 

(0  2  Bla.  Bep.  1318,  1814;  WiUes,  496,  Sannd.  820  d. 
158,  &o. ;  bat  see  6  B.  &  AdoL  584.  (a)  Per  Lord  Kenjon,  C.  J.,  and  LawraMBi 

(0  Co.  Lit.  202  b.;  WiUcs,  158.  J.,  6  T.  R.  719,  722. 

(tt)  3  M.  &  Sel.  408.  (6)  6  T.  R.  710. 

(z)  2  Lord  Raym.  766.  (c)  1  Saund.  820,  note  4;  Tidd,  9th  edit 

(y)  Doagl.  688;  Willes,  149;  Plait  on  Ck>T.  487,  488.    Distinction  between  aeovemffnf  and 

72.  a  condition  ^  Piatt,  70,  &o,i  and  see  ooQStnM> 

{z)  6  T.  R.  710,  722;  see  8  I<L  873;  1  tbn  in  Allen  v.  Cameron,  1  Crom.  &  K.  883. 


(1)  Vide  Bodge  v.  Coddington,  8  Johns.  146;  Cunningham  v.  MorreQ,  10  Johns.  203:  Greea 
V.  Reynolds,  2  Johns.  207;  Jones  9.  Qardner,  10  Johns.  266;  Sterenson  v.  Kleppinger,  5  WattSi 
420. 

(2)  A  party  agrees  to  perform  work  to  the  entire  satis&otion  of  the  defendant  and  third  per- 
sons; in  an  action  to  recover  the  prioe  it  most  be  averred,  that  the  work  was  done  to  the  satii- 
faction  of  sach  third  persons,  though  it  may  not  be  necessary  to  aver  that  it  was  done  to  the  sat* 
isfaction  of  the  defendant.    Butler  v.  Tucker,  24  Wendell,  447. 

(8)  See  Robb  v.  Montgomery,  20  Johns.  15;  Couch  v.  IngersoU,  2Hck.  292.  Vide  Cunoiiig* 
ham  V.  Morrell,  10  Johns.  204;  Barruso  v.  Madan,  2  Johns.  145;  2  Hen.  Black.  392.  In  Terry 
V.  Duntze,  2  Hen.  Black.  889,  it  was  held  that  if  A.  agree  to  finish  a  piece  of  work  fi>r  B.  by  a 
certain  day,  part  of  which  is  to  be  paid  by  instalments,  as  the  work  progressed,  and  the  rwidne 
on  the  completion  of  it,  A.  may  maintain  an  action  for  the  entire  consideration  without  ayerring 
performance;  and  this  rule  was  adopted  by  the  Supreme  Court  of  the  State  of  New  Torkia  Seeis 
V,  Fowler,  2  Johns.  272;  Havens  v.  Bush,  Id.  887;  Wilcox  v.  TenEyck,  5  Johns.  78.  ButtbeM 
cases  were  overruled  in  Cunningham  9.  Morrell,  10  Johns.  208,  where  the  agreement  being  to 
pay  the  plaintiff  a  certain  sum  for  completing  the  whole  of  the  work,  to  be  paid  in  instalukeott 
as  the  work  progressed,  it  was  held  that  if  l£e  plaintiff  went  for  the  whole  of  the  oonsideratte 
money,  he  must  aver  performance  of  the  whole  work,  or  if  for  a  ratable  part  of  the  mon^,  bs 
must  show  a  ratable  {Mrformanot.    Casw  of  this  kind  are  clearly  diftingushable  from  those  hi 
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it  appears  that  the  defendant  relied  upon  the  mere  agreement  to  do  the    ^-  m 
act,  and  upon  his  remedy  if  not  performed,  and  did  not  intend  to  make  '^"'  *^* 
theplaintifF's  performance  (1)  a  condition  precedent  (d).     And  so  it  is  ^^^y-  ^^* 
•  where  no  tinae  is  fixed  for  the  performance  of  that  which  is  the  considera-  ^"^^ 
tioD  of  the  money  or  other  act  (e).     Sdly,  But  when  a  day  was  appointed  i.  iq  as. 
for  the  performance  of  the  defendant's  contract,  and  such  day  was  to  hap-  samptit 
pen  after  the  time  when  the  consideration  of  the  defendant's  contract  was  4.  Ofaver- 
to  be  performed,  in  such  case  iu  general  no  action  can  be  supported  until  Si^JJ^ 
the  plaintiff  has  performed  his  act,  and  such  performance  must  be  aver- 
red (/).     Sdly,  That  where  the  plaintiff's  covenant  or  stipulation,  con- 
stituted only  a  part  of  the  consideration  of  the  defendant's  contract,  and 
the  defendant  has  actually  received  a  partial  benefit,  and  the  breach  on 
the  part  of  the  plaintiff  might  be  compensated  in  damages,  an  action  may 
be  supported  against  the  defendant,  without  averring  performance  by  the 
plaintiff  (g-)  (2);  for  where  a  party  has  received  a  part  *of  the  considera-  [  •324  ] 
tioa  fbr  his  agreement,  it  would  be  unjust  that  because  he  has  not  bad  the 
vhole,  he  should  enjoy  that  part  without  paying  or  doing  any  thing  for  it, 
tod  therefore  the  law  obliges  him  to  perform  the  agreement  on  his  part, 
aod  leaves  him  to  his  remedy  to  recover  any  damage  he  may  have  sustain- 
ed in  not  having  received  the  whole  consideration  (A).    In  these  cases, 
however,  it  seems  necessary  to  aver  in  the  declaration  performance  of  at 
least  a  part  of  that  which  the  plaintiff  covenanted  to  do,  or  to  show  that 
the  defendant  has  otherwise  received  a  partial  benefit  (f).     4thly,  But 
vhere  the  mutual  covenants  constitute  the  whole  consideration  on  both 
ades,  they  are  mutual  conditions,  the  one  precedent  to  the  other,  and  the 
plabtiff  must  aver  performance  on  his  part  (7)  (3).    Sthly,  Where  two 


(i)  Sm  the  eases  rei^rred  to  in  1  Sannd. 
|QD.  a,  note  4;  1  WUs.  88;  2  New  Rep.  488; 
nitt  on  Cot.  96. 

(0  1  Saand.  320  a. 

(/)  Id.  820  b;  and  id.  note  a,  5th  ed;  8 
Evt,  478;  2  B.  &  Aid.  17;  Piatt  on  Cot.  88. 
J^  are  instances,  in  which  the  plaintiff  haT- 
■g  partly  performed  work,  &o.  may  recover 
F*  ttLtUo,  the  defendant  reoeiTing  the  benefit 
tf  neb  part;  see  po^  as  to  the  common  counts 


for  Irork  and  labor, 

ig)  1  Sannd.  820  b;  Boon  v.  Eyre,  1  Hen. 
Bla.  278,  is  a  leading  case;  and  see  6  T.  R. 
672;  10  East,  296,  665,  668;  12  Id.  889;  8 
M.  &  Sel.  808;  8  Taunt  676,  2Moore, 680,8. 
C;  Flatten  Cot.  90, 

{h)  See  note  (ir),  anU. 

(i)  1  Saund.  820  c,  d;  10  East,  295;  6 
Moore,  114. 

O)  1  Saund.  820,  note  4;  Piatt  on  Cot.  80. 
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*Ueh  the  day  of  payment  m^b  fixed  before  the  performance  of  the  consideration  on  the  part  of  the 
^^dant;  for  here  either  the  whole  or  some  part  of  the  wdrk  was  to  be  done,  before  the  whole 
«  uy  pert  of  the  price  of  the  sum  could  be  demanded.  And  if,  as  in  Wilcox  v.  Ten  Eyck,  ub, 
np.  part  is  to  be  paid  at  specified  h'tnei ,  and  the  residue  on  the  delivery  of  the  deed,  or  other  act 
tebcperionned  by  the  defendant,  and  the  coTenant8,as  regards  the  prior  payments,  are  un- 
teUedly  independent,  yet  it  does  not  therefore  follow  that  3ie  coTenant  for  paying  the  residue 
mit  sho  be  independent    Gould  v.  Banks,  8  Wend.  662. 

(1)  Yide  Smith  v,  Woodhonse,  2  Kew,  288;  Close  v.  Miller,  10  Johns,  90;  Jones  v.  Gardner, 
10J<ilmi.266. 

(2)  Aee.  Bennett  v.  Pizley,  7  Johns.  249;  Obermeyer  v,  Nichols,  6  Binn.  169.  In  the  last 
cited  cue  the  jury  were  allowed  to  deduct  from  the  sum  ooTenanted  to  be  paid  by  the  defendant 
to  the  plaintiff,  an  equlTalent  for  the  injury  sustsined,  by  the  latter  not  performing  the  coTenants 
•  Idipart    See  4  Lcagh,  21. 

(3)  Harrison  v.  Taylor,  8  Marsh.  168;  Tanner  v.  Beareford,  1  Bay,  287;  Hounsford  v.  Fish- 
ir,  Wright.  580;  Halloway  i^.  DaTis,  Wright,  180;  Goodwin  v.  Lynn,  4  Wash.  C.  C.  714;  Leon- 
ttd  t.  Bates,  1  BlackC  178;  Bean  v.  Atwater,  4  Conn.  8;  Tinney  v.  Ashley,  16  Pick.  652;  Jones 
aSomerriUe,  1  Porter,  487;  Smith  v.  Christmas,  7  Yerger,  665;  Clendenner  t7.  Paulsel,  8  Mis. 
tt),lltnh8l  V.  Crug,  1  Bibb,  879;  Coach  v.  Ingersoll,  2  Pick,  292;  Farnham  v.  Ross,  2  Hall, 
1^.  Vide  Barruso  v.  Madan,  2  Johns.  145.  Where  there  are  mutual  covenants  and  the  defen- 
^Mkti  haTC  receiTed  the  principal  part  of  tjie  consideration  for  the  engagements  on  hi.<t  part,  the 
*i>CBiati  of  the  parties  will  be  construed  to  be  independent,  and  the  pUintiff  may  maintain  an 
Mil  fo  th(S  brnfih  of  the  defendant's  ooYenanta,  although  he  has  Ikiled  in  performing  in  part 
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IT.  m  acts  are  to  be  done  at  the  same  iime^  as  where  A.  covenants  or  agrees  to 
PAS38,  &o.  cQiiy^y  au  estate,  or  .to  deliver  goods  to  B.  on  a  named  day,  or  generally, 
6thly.  The  and  in  consideration  thereof  B.  covenants  to  pay  A.  a  sum  of  money  on 
action.^  the  Same  day^  or  generally ;  neither  can  maintain  an  action  without  show- 
1.  In  as-  ^°8  performance  of,  or  an  ofiFer  to  perform,  or  at  lea^t  a  readiness  to  perform 
sumpiit.  his  part  (1),  though  it  is  not  certain  which  of  them  was  obliged  to  do  the 
4.  Of  avei^  first  act  (2)  ;  and  this  rule  particularly  applies  to  contracts  of  sale  (A;). 
It  is  to  bo  observed  that  several  modern  cases  before  the  recent  pleading 
rules,  show  that  under  the  general  issue  the  defendant  might  have  gi?en 
in  evidence  non-performance  of  a  condition  precedent  in  reduction  of 
damages  (/). 

In  point  of  form^  an  averment  may  be  in  any  words  amounting  to  an 
express  allegation  that  such  a  fact  or  facts  existed  (m)  ;  as,  *'  the  plaintiff 
avers"  or,  "  in  fact  saith^"  or  "  although^"  or  **  because,"  or  "  tailh  this 
that"  or  " being"  (n)  Ac.  The  simple,  and,  therefore,  best  mode  d 
averment  is,  "awrf  the  plaintiff  saith  that,  S^c"  and  the  words,  "«[;«•«, 
Sfc"  or  ^^  in  fact  saith,"  are  obviously  necessary.  Where  it  is  necessary 
to  aver  the  life  of  a  person  in  pleading,  it  is  often  sufficient  if  it  appear  by 
implication  that  the  life  continues  (o)  ;  as  where  one  who  claims  under  a 
rector  states  that  the  rector  was  and  yet  is  seized,  this  is  a  sufficient  aver- 
ment of  his  life  Qp).  So  if  it  bo  stated  that  A.  was  seized  in  fee  and  died, 
and  that  the  land  descended  to  B.  as  his  son  and  heir,  this  is  a  sufficient 
averment  that  A.  died  seized  (9).  It  is  not  usual  in  declarations  on 
[  *825  ]  mutual  promises,  and  *in  covenant  between  landlord  and  tenant,  to  aver 
that  the  plaintiff  hath  performed  all  things  on  his  part  to  be  performed, 
but  this  is  unnecessary  (r)  ;  though  it  may  after  the  verdict  aid  the  omis- 
sion of  an  averment  of  plaintiff's  performance  of  a  particular  act  (5). 

Where  it  is  necessary  on  the  part  of  the  plaintiff  to  aver  performance^ 
it  must  be  shown  to  have  been  according  to  the  intent  of  the  contract,  for 
it  is  not  sufficient  to  pursue  the  words  if  the  intent  be  not  also  performed; 
as  on  a  promise  in  consideration  that  the  plaintiff  would  cause  A.  to  come 
to  be  bound  to  the  defendant  for  £20,  it  is  not  sufficient  to  aver  that  the 
plaintiff  caused  A.  to  come  to  be  bound,  but  it  ought  to  be  also  alleged 
that  A.  was  bound  (t).    And  an  exact  performance  must  also  be  stated; 


{k)  1  Saund.  820  d.  note  4;  2  Id.  852,  note 
8;  and  108,  note  8;  1  East.  208;  8  T.  R.  866; 
7T.  R.  130;  7  Taunt.  814;  1  Moore,  56,  S. 
C;  8  Taunt.  62;  1  Moore,  498,  S.  C. 

(0  Allen  V.  Cameron,  1  Crom.  &  M.  886, 
and  cases  there  cited ;  quare^  the  existence  or 
ezteut  of  that  doctrine  since  the  recent  plead- 
ing rules  as  to  the  practice  in  actions  for  torts, 
neepott. 

(m)  1  Saund.  117,  note  4;  Com.  Pig. 
Pleader,  C.  77.    As  to  the  manner  of  making 


an  arerment,  see  Cowp.  688,  684;  1  Sannd. 
117,  note  4;  Willes,  184,  427. 

(n)  2  Burr.  884. 

(0)  1  Saund.  285,  note  8;  2  Id.  61,  note  9. 

{p)  Id.;  Dyer.  804  a;  Sir  T.  Jones,  227- 

Iq)  2  Saund.  61  g,  note  9. 

(r)  1  Saund.  284  c  note  5. 

(t)  Lutw.  258;  Sir  T.  Jones,  125;  Com. 
Dig.  Pleader,  C.  61. 

(0  Com.  Dig.  Pleader,  C.  58;  TelT.  90.  Ai 


on  his  side.    Tompkins  v.  Elliott,  5  Wend.  496.    The  case  of  Dakin  v.  WUliams,  11  Wend.  70, 
recognises  the  doctrine  laid  down  in  the  text. 

(1 )  See  Dana  v.  King,  2  Pick.  156;  Kilgour  v.  Miles,  7  Gill  &  Johns.  268.  Where  n  Tendor 
agreed  to  sell  100  tons  of  pressed  hay,  and  to  deliver  the  same  withii^a  given  period,  for  vhieh 
the  vendee  was  to  pay  at  an  agreed  price,  $100  in  advance  and  the  residne  when  the  whole  quan- 
tity should  be  delivered,  and  the  vendor  delivered  60  tons,  but  omitted  to  deliver  the  residue,  H 
was  held  that  the  vendor  could  not  recover  for  the  portion  delivered.  Champlin  v.  Rowley.  IS 
Wend.  258;  Tapping  v.  Root,  5  Cowen,  404;  Tinney  v.  Ashley,  15  Pick.  546;  M'Gehee  v.  Hill, 
4  Porter.  170. 

(2)  Vide  Qreen  v.  Reynolds,  2  Johns.  207;  Porter  9.  Rose,  12  Johns.  209.  So,  if  it  be  statti 
that  the  defendant  gave  evidenoe  on  the  trial  of  a  cause,  that  it  is  a  soffioient  averiMOt  that  W 
had  notice  of  the  pendency  of  the  suit.    Barney  v.  Dewey,  10  Johns.  224. 
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as  00  a  promise  in  consideration  that  the  plaintiff  would  procure  the  loan    *v-  ™ 
of  i20  for  one  year,  it  is  not  sufficient  to  allege  that  he  procured  part  at  ^^*'*»    ®- 
one  time  and  part  at  another,  for  he  ought  to  procure  the  whole  for  the  ^^^^'  ^^* 
whole  year  (tt).     And  performance  ought  to  be  shown  with  such  cer-  action, 
taiatj,  that  the  court  may  judge  whether  the  intent  of  the  covenant  has  i.  in  as- 
been  duly  fulfilled ;  as  in  consideration  that  the  plaintiff  would  acquit  A.  sumpsit. 
of  a  debt,  it  is  not  sufficient  to  say  that  he  acquitted  him  without  showing  *•  Of  avei^ 
how,  viz.  by  deed  (x).     Where  the  matter  to  be  performed  is  a  condition  ^^^n. 
precedent,  the  performance  of  that  matter  must  be  shown,  although  a  third 
person  was  to  do  the  act,  and  he  unreasonably  refuse  his  concurrence  ;  and 
a  substituted  performance  is  insufficient ;  as  where  a  fire  policy  required 
that  the  minister  and  churchwardens  should  certify  as  to  the  plaintiff's 
character,  &c.  it  was  held  that  such  certificate  by  those  persons  was  indis- 
pensable (i/).     But  if,  the  plaintiff  show  a  substantial  performance  of  a 
Batter  of  a  general  nature,  it  is  frequently  sufficient  to  state  it  in  general 
tenng,  without  alleging  particularly  how  he  performed :  as  on  a  promise 
to  pay  so  much  as  the  plaintiff  should  expend  for  the  officers  of  the  army 
in  such  a  suit,  an  averment  that  he  spent  so  much  is  sufficient,  without 
showing  for  what  officers  in  particular  (z)  (1).     And  there  are  some  in- 
'  stances  where  the  thing  agreed  to  be  done  by  the  plaintiff  having  been 
substantially  performed,  though  not  in  the  exact  manner,  nor  with  all  the 
Binnte  circumstances  mentioned,  it  was  considered  as  a  sufficient  per- 
lormance  (a)  ;  as  where  the  condition  was  to  enfeoff,  a  conveyance  by 
kaseor  release  was  held  sufficient  (6)  ;  so  where  the  condition  was  to 
deliver  the  will  of  the  testator,  and  the  plaintiff  delivered  letters  testa- 
■Bentary  (c).     So,  in  a  declaration  on  a  contract  to  pay  so  mudh  money, 
:  if  the  plaintiff  would  marry  the  daughter  of  the  defendant  at  his  request, 
tt  allegation  that  he  did  •marry  her,  without  saying  at  the  defendant's  [  *326  ] 
nqoest,  is  sufficiently  certain  (t/).     Where  the  condition  precedent  was 
it  the  disjuDctive,  the  averment  of  performance  must  be  framed  accord- 
i^y,  and  not  in  the  conjunctive  (c)  (2).     Where  the  defendant's  agree- 
Bant  was  to  pay  £45  if  the  plaintiff  would  make  ^'  a  set  of  sails  worth 
^45,"  the  Court  held  that  an  averment  that  the  plaintiff  made  ^'  the  said  " 
«>ils  (not  showing  their  value)  was  sufficient  on  demurrer  (/). 
In  averring  an  excuse  of  performance  hj  the  plaintiff,  he  must  state  his 

^pltat  of  performance,  i&^potL  (a)  6  T.  R.  722. 

(»)  Com.  Dig.  Ple*der,  C.  69;  Yelv.  87.  {b)  Co.  Lit.  207  a. 

(x)  Cro.  Jac.  603;  Com.  Dig.  Pleader,  C.  (c)  1  Rol.  Ab.  426,  pi.  4. 

«;  Cro.  E3i2.  914 ;  Sir  T.  Jones,  126.  (d)  Cro,  Car. 

(f)  6T.  R.  710;  ante,  823.  (e)  1  Stra.  594. 

(i)  Com.  Dig.  Pleader.  C.  61.  (/)  Jd,  88. 


(1)  In  a  case  ia  Connectioat,  where  the  plaintiff  averred  generally  that  he  had  kept  and  per- 
^naed  aU  the  coTeoants  in  the  indenture  on  his  part  to  be  performed,  it  was  held  not  only  saffi- 
ttnt,  bat  the  most  proper  form;  and  that  the  distinotion  was,  that  where  the  aot  involved  in  it 
ft^Iiintioa  of  law,  viz.  whether  it  was  done  as  the  law  directed,  the  quo  modo  mast  be  pointed 
M;  but  where  it  is  a  mere  matter  of  facta  general  ayerment  of  performance  is  the  most  proper. 
"Hght  V.  Tattle,  4  Day,  313.  It  is  not  always  sufficient  to  aver  performance  in  the  words  of 
^Mitnet;  the  intent  of  the  contract  must  be  shown  to  have  been  performed.  The  legal  import 
ffecontract  most  be  averred  to  have  been  done;  and  where  it  is  necessary,  on  the  part  of  the 
pindS^  to  aver  performance,  it  must  be  set  forth  with  such  certainty  as  to  enable  the  court  to 
PM that  the  contract  has  been  fulfilled.  Thomas  v.  Van  Ness,  4  W^end.  553. 
^^)_  Where  several  things  are  to  be  done  by  the  plaintiff,  precedent  to  the  performance  of  the 
gy*ot*»  part  of  the  agreement,  it  is  necessary  for  the  plaintiff  to  aver  performance  of  all  the 
7?ff  to  he  done  by  him ;  but  if  tlie  performance  of  a  part  be  not  averred,  and  it  appear  by  the 
?">(^t's  plea,  that  the  part  in  question  was  performed*  the  defect  in  the  declaration  is  cured, 
r.  Sailer,  6  Binn.  24. 
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tv.  iw     readiness  to  perform  the  act,  and  the  particular  circumstances  which  con- 
PASTs,  &o.   gjjijyjjg  gmjij  excuse ;  and  therefore  where  the  declaration  stated  that  arbi- 
^^^7'^^^  trators  could  not  make  their  award,  without  showing  the  special  cause 
aotioA.       which  prevented  them,  it  was  held  insuflBcient  (g-)  (1). 
1.  In  f»-         III  stating  an  excuse  for  non-performance  of  a  condition  precedent,  the 
Bampflit     plaintifif  must  in  general  show  that  the  defendant  either  prevented  (2)  the 
4.  Offtver.  performance,  or  rendered  it  unnecessary  to  do  the  prior  act,  by  his  neglect, 
tiiw^       or  by  his  discharging  the  plaintiff  from  performance  (A).     The  perform- 
ance of  a  condition  precedent  may  also  be  excused  by  the  absence  of  the 
defendant,  if  his  presence  were  necessary  for  the  plaintiff's  performance; 
or  by  his  negUct  to  do  the  first  act,  if  it  were  incumbent  on  him  to  per- 
form it  (t).     It  may  (ilso  be  excused  in  some  cases  by  the  defendant's  not 
giving  no/tce  to  the  plaintiff  (A).     We  have  seen  that  if  a  third  persoa 
was  to  perform  the  condition,  it  is  no  excuse  for  the  plaintiff  that  sach 
third  person  refused  to  do  the  act  (Z). 

Where  the  respective  acts  to  be  done  by  the  plaintiff  and  defendant 
were  mutual^  and  were  to  be  performed  at  the  same  time^  the  plaintiff 
should  aver  his  readiness  to  perform  his  part,  and  either  state  that  the 
defendant  neglected  to  attend  when  necessary,  or  refused  to  perforin  his 
part,  or  discharged  the  plaintiff  from  his  performance  (m)  {S).  Thus 
when  the  defendant  stipulated  to  pay  a  sum  of  money  on  the  plaintiff's  as- 
signing to  him  a  certain  equity  of  redemption,  and  the  declaration  aver- 
red that  the  plaintiff  was  ready  and  willing  and  offered  to  assign,  and. 
tendered  a  draft  of  an  assignment  to  the  defendant  for  his  approbation^ 
and  offered  to  execute  and  deliver  and  would  have  executed  and  deliv- 
ered such  assignment  to  the  defendant,  but  that  he  absolutely  discharged 
the  plaintiff  from  executing  the  same  or  any  assignment  whatever,  and 
had  not  paid  the  money,  such  declaration  was,  on  demurrer,  held  saffi* 
[  *327  ]  cient  (n).  So,  in  an  action  of  assumpsit  *for  not  delivering  bonds  and- 
other  securities  pursuant  to  an  agreement,  where  the  consideration  mon^ 
was  to  be  paid  on  the  receipt  of  the  securities,  it  is  not  necessary  to  aver 
an  actual  tender  of  the  money  ;  an  allegation  of  the  plaintiff's  readinessti 
to  pay  is  suflBcient  (o).  So,  in  an  action  for  the  non-delivery  of  goods, 
which  the  defendant  had  undertaken  to  deliver  on  request  at  a  certain 
price,  it  is  sufficient  for  the  plaintiff  in  his  declaration,  without  alleging 
an  actual  tender  of  the  price,  to  aver  such  request,  and  that  he  was  r^y 
and  willing  to  receive  the  goods,  and  to  pay  for  them  according  to  thef 
terms  of  the  sale,  and  that  the  defendant  had  notice  of  such  readinesSi 

{g)  2Saand.  129,  182.  (m)  ]>ougl.   684;  1  Eftst,  208;  2  8aii]ii>: 

(Ji)  1  T.  R.  688;  Doug.  684,  687,  688;  Go.  862,  note  8;  7  T.  R.  180;  7  Taant  814;  1 

Lit  206  b;   5  Taant.  80;   8  Id.  70;  8  East,  Moore,  56,  8.  C. 
448;  ani€,  820.  821.  (n)  Doagl.  684,  586. 

(0  1  Rol.  Abr.  457,  468;  7  T.  R.  18.  (o)  1  Moore,  66;  7  Taunt  814.  a  C;  7  T. 

{k)  1  Rol.  Abr.  467,  458;  Co.  Lit  207  a.  R.  180. 

(Z)  AnU^  822, 826. 
« : - 

(1)  See  Baker  v.  FuUer,  21  Pick.  818;  Pomroy  v.  Gold,  2  Metcalf,  500;  Coaoh  v.  IngenoU,; 
2  Pick.  292.  i 

(2)  Newcomb  v.  Brackett,  16  Mass.  161.  A  declaration  averring  that  the  plaintiff  had  |Mr*i 
foftned  a$  ti early  at  ii  wom  ponibU  without  adding  that  it  was  accepted  as  a  full  perfbrmaB<%i 
would  be  bad.    Stagg  o.  Munro,  8  Wend.  899. 

(8)  Vide  MiUer  v.  Drake,  1  Caines,  45  ;  Porter  v.  Rose.  12  Johns.  209.  Topping  v.  Root,  5^1 
Cowen,  404;  Tinney  v,  Ashley,  16  Pick.  546;  M*Gahee  v.  Hill,  4  Porter,  170;  Savary  r.  Ck% 
8  Wash.  G.  C.  140;  Anderson  v.  Garth,  1  Stewart,  160;  Pomroy  v.  Gold,  2  Metcalf,  600;  TQe- 
ston  V.  NewhaU,  18  Mass.  406;  Kane  v.  Hood,  18  Pick.  281;  Couch  v.  Ingersoll,  2  Piok.  292. 
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Imt  refased  to  deliver  them  (p)  ;  o[  if  the  defendant  did  not  attend  at  the     !▼•  ™ 
appointed  place,  such  Don-attendance  should  be  stated,  which  would  ren-  '^*'*»  *"• 
derail  averment  of  request  unnecessary  (^)  (1).    And  where  the  acts  to  ^t^ly*  The 
be  performed  by  each  party  are  mutual,  and  to  take  place  at  the  same  aotion. 
time,  the  plaintiff,  it  appears,  should  not  only  aver  his  readiness  to  per-  i.  i^  ai- 
ibrm  his  act,  but  also  a  notice  of  his  readiness,  or  insert  some  other  alle-  sumptit. 
gallon  to  dispense  with  it;  thus  in  an  action  against  a  woman  for  not4.  Ofater- 
marrying  plaintiff  within  a  reasonable  time,  an  averment  of  notice  of  read-  ^^^^ 
isess  to  marry  should  be  stated,  though  the  omission  would  suffice  after 
Terdict(f). 

The  omission  of  the  averment  of  performance  of  a  condition  precedent,  ^^^  of 
or  of  an  excuse  for  the  non-performance,  is  fatal  on  demurrer,  or  in  case  insufficient 
of  judgment  by  default  («)  ;  but  after  verdict  the  omission  may  in  some  avennenta, 
eases  be  aided  by  the  common  law  intendment,  that  every  thing  may  be 
jresumed  to  have  been  proved  which  was  necessary  to  sustain  the  ac- 
llon(2) ;  for  a  verdict  will  cure  a  case  defectively  stated  (0-     Thus,  in 
ictioos  upon  agreements  to  sell  or  assign  leasehold  property,  an  aver- 
lent  by  the  plaintiff,  the  vendor,  that  he  was  ''  ready  and  willing  and 
ilfered  to  assign,  seems  to  be  sufficient  after  verdict^  without  alleging  that 
\t  had  a  good  title  (w).     And  at  least,  after  verdict,  an  averment  of  read- 
iKss  and  willingness  to  assign.  <&c.  is  tantamount  to  an  averment  of  a 
tender  of  an  assignment  (x).     But  where  the  non-performance  of  the  con- 
dition precedent  appears  on  the  face  of  the  pleadings,  a  verdict  will  not 
tid  the  defect  (y). 

Itis  frequently  necessary,  particularly  in  special  actions  of  assumpsit,  to  Averment 
wer  that  the  defendant  had  notice  of  some  fact  or  facts  ^previously  stated ;  p  ^q*^*  -, 
•od  a  great  variety  of  the  instances  where  such  averment  is  necessary  are  L    ^^^  J 
Ullected  in  the  books-referred  to  in  the  note  (2r)  (3).  Prom  these  it  appears, 
iatwhen  the  matter  alleged  in  the  pleading  is  to  be  considered  as  lying  more 

E»rly  in  the  knowledge  of  the  plaintiff  than  of  the  defendant,  then  the  dec- 
tion  ought  to  state  that  the  defendant  had  notice  thereof  (4)  ;  as  where 
ihe  def(Hidant  promised  to  give  the  plaintiff  as  much  for  a  commodity  as 

(p)  1  East,  208.  The  roles  as  to  a  Tsrdiot,  &e.  curing  a  defect 

W)  7  T.  R.  129,  181;  6  East,  107;  see  11  in  pleading,  wiU  be  considered  hereafter. 

^.494.  (u)  8  Taunt.  62;  1  Moore,  498,  S.  G. 

(0  2  D.  &  R.  65.  (x)  Id. 

(•)  2  Bnrr.  899;  2  Sannd.  862,  n.  8.  (y)  6  T.  R.  710. 

(0  8  Tannt  62;  1  Moore,  798,8.  C;  1  (z)  As  to  averring  noixct,  see  Com.  Pig. 

■1,209,  210;  2  Saund.  852,  n.  8;  2  Burr.  Pleader,  C.  73  to  75;  Vin.  Abr.  Notice;  Hardr. 

£0;  Doag.  687,  n.    {g)  and  (A) ;  1  Saund.  42;  6  T.  B.  621,  624;  1  Saund.  117,  n.  2. 
®.a.  1;  $td  vide  Doug.  679;  Cio.  Jao.  508. 


(1 )  Where  the  power  to  perform  a  covenant  on  the  part  of  the  plaintiff  depends  on  an  act 
F|B^ioii8lj  to  be  done  on  the  part  of  the  defendant,  it  is  unnecessary  for  the  plaintiff  to  aver  a 
«d«uid  tefusal,  but  an  averment  of  a  readiness  to  perform  is  sufficient ;  as,  where  A.  cove- 
Mi  to  convey,  and  B.  covenants  to  execute  a  bond  and  mortgage  for  the  land,  in  an  action  by 
l>agMi8t  A.,  it  is  sufficient  fbr  the  plaintiff  to  aver  his  readiness  to  perform.     West  v.  £m- 

^■s*  6  Johns.  179.    Vide  Bobbins  v.  Luce,  4  Blass.  474.  • 

(2)  Vide  Bucker  v.  Green,  15  East,  290,  291;  Owens  v.  Morehouse,  1  Johns.  276,  277;  Lef- 
>en  p.  White,  1  Johns.  Gas.  99;  Bayard  v.  Malcolm,  2  Johns.  571 ;  Bailey  v  Clay,  4  Band. 

>;sothe  omiseion  of  the  averment  of  performance  of  a  condition  precedent  is  cured  if  it  ap- 

V  is  the  defendant's  plea,  or  in  his  notice  under  the  plea,  that  it  has  been  performed  by  the 

iitiff.    Zerger  V.  Sailer,  6  Binn.  14.  S.  P.  9  Pick.  65. 

if)  Kmgsley  v.  Bill,  9  Mass.  198;  Colt  v.  Root,  17  ib.  229. 

(4)  Vide  Lent  v.  Padelford,  10  Mass.  288;  Dix  v,  Flanders,  1 N.  Hamp.  246;  Bush  v.  Critch- 

Ai, 4Hain.  108;  Austin  v,  Bichaidson,  8^Call,  201.    Watson  v.  Walker,  8  Foster,  (N.  H.)  471. 


W;8oi 
l»nt 
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IV.  na    another  person  had  given,  or  should  give  him,  for  the  like ;  or  to  pay  the 
PABT8  &c  piaintifiFwhat  damages  he  had  sustained  by  a  battery,  or  to  pay  the  plaintiff 
6tWy.  The  \i[q  costs  of  sui  t  (a)  and  in  a  declaration  against  the  drawer  or  indorser  of  a 
Mtion!*      ^^^^  of  exchange,  it  is  material  to  aver  notice  of  non-payment  by  the  acceptor, 
1.  In  as-    or  some  excuse  for  the  neglect  (6)  (1).     Bat  where  the  matter  does  not  lie 
sompeit.     more  properly  in  the  knowledge  of  the  plaintiff  than  of  the  defendant,  notice 
4.  Of  aver-  need  not  be  averred  (c)  (2).    Therefore,  if  the  defendant  contracted  to  do  a 
™*^*?        thing  on  the  performance  of  any  act  by  a  stranger^  notice  need  not  be  averred 
Notioe.       ^^^  ^^  ^^^s  ^^  ^^^  defendant's  knowledge  as  much  as  the  plaintiff^s,  and  he 
ought  to  take  notice  at  his  p^ril  (d)  (3)  and  though  it  is  usual  in  practice  in 
a  declaration  of  debt  upon  an  award,  and  in  the  replication  in  debt  on 
bond  conditioned  for  the  performance  of  an  award,  to  aver  that  the  de- 
fendant had  notice  of  the  award,  such  averment  is  unnecessary,  because,  the 
defendant  ought  to  take  notice  of  the  award,  unless  it  was  expressly  pro- 
vided in  the  submission  that  the  award  should  be  notified  to  the  parties, 
when  notice  must  be  alleged  (<?).     So,  if  upon  a  treaty  of  marriage  a 
promise  be  made  by  a  third  person  to  pay  the  feuH)  £100  after  the  death 
of  the  husband,  it  is  not  necessary,  in  an  action  upon  this  promise,  to  aver 
that  the  defendant  had  notice  of  the  death  ;  and  in  a  declaration  on  a 
promise  to  pay  a  sum  of  money  at  the  full  age  of  an  infant,  notice  of  Iiis 
attaining  that  age  need  not  be  alleged,  because  it  is  as  notorious  to  one  as 
to  the'  other  (/).     On  the  same  principle,  if  a  man  be  bound  to  another 
to  indemnify  him  against  the  acts  of  a  third  person,  no  notice  of  those 
acts  is  necessary  to  be  alleged  (g*)  ;  and  in  an  action  on  a  promissory 
note  by  the  indorsee  against  the  drawer,  notice  of  the  endorsement  need 
not  be  averred  (A).     IF  the  defendant's  promise  were  to  pay  on  the  per- 
formance of  a  certain  act,  even  by  the  plaintiff  himself,  to  the  defendant 
or  a  stranger,  there  are  cases  in  which  it  has  been  decided  that  notice  of 
the  act  need  not  be  averred,  because  by  the  terms  of  the  contract  the  de^ 
[    329  ]  fendant  ^engaged  to  take  notice  of  it  at  his-  peril ;  and  if  the  defendant 
contracted  to  pay  it  on  the  marriage  of  the  obligee  with  B.  (i)  :  and  in  the 
case  of  a  precedent  condition  to  be  performed  by  the  plaintiff  to  the  de> 
fendant  in  person,  notice  of  the  plaintiff 's  performance  need  not  be  aver- 
red, because  it  is  implied  (A;).     But  we  have  before  seen  (J)  that  where 
the  acts  to  be  performed  by  each  party  are  mutual,  and  to  take  place  at 
the  same  time,  the  plaintiff  should  not  only  aver  a  readiness  to  perform 

(a)  2  Saund.  62  a.  n,  4;  Cro.  Jao.  482;  Dig.  Pleader,  C.  75;  5  T.  E.  621,  624;  sea  5 

Hardw.  42;  Com.  Dig.  Pleader,  O.  73;  5  T.  B.  B.  &  Aid.  607. 

621,  624;  11  Mod.  48.  (/)  Hardr.  42;  11  Mod.  48. 

(6)  Doug.  679,  680;  2  New.  Bep.  855;  7  {g)  1  Saand.  116;  11  Price,  494. 

East,  281.  {h)  1  B.  &  P.  625. 

{c)  1  Saand.  117,  p.  2;  2  Id.  62  a,n.4;  (t)  2  Balstr.  254;  Com.  Dig.  Pleader,  a 

Freem.  Bep.  285.  75. 

(d)  Com.  Dig.  Pleader,  C.  75.  (fr)  Com.  Dig.  Pleader,  C.  75. 

(e)  2  Saund.  62  a,  note  4;  Hardr.  42;  Com.  (0  Anit,  822,  824. 

(1)  Vide  Slacum  v,  Pomeroy,  6  Cranch,221. 

(2)  Vide  Lent  V.  Padelford,  10  Mass.  230,    288;  Clough  v.  Hoffman,  5  Wend.  500;  Tnusk  o 
Duvall,  4  Wash.  C.  C.  181;  Eees  v.  PoweU,  2  Marsh.  254;  Eemble  v.  Wallis,  10  Wend.  874. 

(8)  So  where  the  defendant  has  undertaken  as  a  guarantee  for  A.  B.,  it  is  unnecessary  to 
aver  notioe  to  the  defendant  of  a  fioiilure  of  performance  on  the  part  of  A.  B.  Williams  r.  Graa~ 
ger,  4  Day,  444;  Lent  v.  Padelford,  10  Mass.  280,  238.  In  an  action  against  a  sheriff  for  s^ 
false  return  to  a  ca.  <a.  it  is  not  necessary  to  aver  in  the  declaration,  that  the  sheriff  had  notion 
from  the  plaintiff  that  the  defendant  was  within  his  bailiwick,  so  that  he  might  arrest  him. 
Hereford  v.  Macnamara,  6  Dowl.  &  Ryl.  958. 
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Ms  act,  but  also  a  notice  of  such  readiness,  or  insert  some  other  allega-    i^-  m 
tion  to  dispense  with  it.  *  ^^"^^  *^^- 

fithly.  The 

Where  notice  is  necessary,  it  ought  to  appear  that  the  notice  was  given  ^tion.^ 
in  due  iimey  and  to  a  proper  person  (m)  (1)  but  where  a  special  request  i.  in  as- 
js  averred,  notice  will  sometimes  be  presumed  (w).     Where   no  notice  sumpsit.  • 
▼hatever  has  been  given,  the  absconding  of  the  party,  or  other  circum-  4-  Of  ayer- 
stances  should  be  stated  as  an  excuse  for  the  want  of  notice  (o)  ;  but  ^^^ 
where  a  notice  has  been  given,  but  a  justifiable  delay  in  giving  it  at  the 
regular  time  (as  in  the  case  of  the  notice  of  the  dishonor  of  a  bill)  has 
occurred,  under  the  averment  that  notice  was  given,  sometimes  the  facts 
ezcosiDgthe  delay  may  be  proved  (p).     But  a  careful  pleader  should  con- 
sider whether  it  would  not  be  better  to  state  the  facts  of  the  excuse.     The 
amission  of  an  averment  of  notice  when  necessary  will  be  fatal  on  de- 
murrer, or  judgment  by  default  {q)  ;  but  may  be  aided  by  a  verdict  (r) 
(2),  unless  in  action  against  the  drawer  of  a  bill,  when  the  omission  of 
the  averment  of  non-payment  of  the  acceptor  is  fatal  even  after  verdict 

(»)(3). 

Whenever  it  is  essential  to  the  cause  of  action  that  the  plaintiflf  should  Bequest, 
have  actually  formally  requested  the  defendant  to  perform  his  contract, 
such  request  must  be  stated  in  the  declaration  and  proved  (/).  It  has  been 
observed,  that  if  it  had  been  held  that  a  request  were  always  essential  to 
be  averred  and  proved,  many  vexatious  actions  might  be  avoided,  but 
there  are  a  variety  of  instances  in  which  it  is  settled  that  no  request  is  ne- 
c»«ary  anterior  to  the  action,  and  consequently  need  not  be  stated  in  plead- 
^g  (**)^>  thus,  where  the  declaration  is  upon  a  contract  to  pay  a  precedent 
debt,  as  in  the  case  of  common  counts  for  goods  sold,  work  and  labor, 
BHmey  lent,  &c.  no  request  need  be  *stated  or  proved  (x)  (4).  And  in  [  *380  ] 
these  instances,  although  the  promise  has  been  laid  to  pay  on  request^  the 
" licet' 8»pius  requisitus"  need  not  be  laid  or  proved  (^).  And  though 
fcnnerly  a  distinction  was  made  between  a  promise  to  pay  a  precedent 
debt,  and  ode  to  become  due  on  a  subsequent  event,  that  distinction  ap- 
pears not  to  be  tenable  ;  thus,  where  the  declaration  stated  that  the  de- 

(«)  Com.  Dig.  Pleader,  C.  74.  (0  7  B.  &  Cress.  468;  1  M.  &  R.  894.  S.  C. 

(ii)  Cro.  Jac  228,  229;  I  B.  &  P.  626;  8  As  to  requests  in  general,  see  Com.  Dig.  Plead- 

Bulstr.  3*26,  827.  er,  C.  69  to  78;  1  Sannd.  88  a,  n.  2;  1  Stra. 

(0)  CMtty  on  Bills,  7th  edit  862;  1  Salk.  88;  2  Ventr.  75;  8  B.  &  P.  488. 

214;  Tm.  Ab.  Notice.  A.  2.  (u)  1  B.  &  P.  69,  60;  Cro.  Eliz.  648,  jmU 

(|>)  8  B.  &  C.  887;  2  M.  &  R.  869;  S.  C.  (x)  1  Saund.  88,  and  id,  n.  2;  Bui.  N.  P. 

(9)  Cro.  Jac  482.  161. 

(r)  1  Stra.  214 ;  1  Saond.  228  a;  2  D.  &  R.  [y)  Ring  v.  Roxbrough,  2  Tyr.  468,  470;  2 

M.  Cromp.  &  J.  418,  8..  C.  [Pettibone  r.  Petti- 

(i)  Dougl.  679;  6  East,  281.  bone,  6  Day,  824.] 

,  (I)  When  notice  is  necessary  to  be  given  before  suit  brought,  and  the  contract  upon  which  it 
■  tnnded  is  entered  into  by  two  jointly,  it  is  sufficient,  on  general  demurrer,  if  the  plea  allege 
^  Botioe  was  not  given  to  them.  It  is  not  necessary  that  it  should  allege  that  it  was  not  given 
^iitktr  of  them.  Alitert  if  the  contract  were  joint  and  several.  Watson  v.  Walker,  8  Foster, 
(N.  H.)  471. 
(2)  ride  Spencer  v,  Overton,  1  Day,  188;  Weighley's  Adm.  v.  Weir,  7  Serg.  &  Rawle, 


(2)  lEia  V,  O'Hara,  4  Binn.  180.  See  7  Serg.  &  Rawle,  810.  A  general  averment  in  adeo- 
MfttiQn  on  a  biU  of  exchange,  **  all  of  which  said  premises  the  defendants,  afterwards  &c.  had 
iBtiee/'  is  sufficient.    Boot  v.  Franklin,  8  Johns.  207. 

(4)  Greenwood  v.  Curtis,  6  Mass.  866;  Ernst  v.  Bartle,  1  Johns.  Cas.  819;  Thomas  v.  Roose, 
7  Jobis.  462;  Maddox  v.  Brown,  9  Porter,  118.  Where  no  previous  demand  is  necessary  to 
f"<u&  theaetion,  the  general  allegation  '*  though  often  requested'*  is  sufficient.  Dyer  v.  Rich. 
1  MHnalf,  180.  »  a  n  /  , 
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^'  ™    fendant,  in  consideration  that  the  plaintiff  would  make  him  a  set  of  sails 

PASTS,  &o.  y^QYi]^  £45  promised  to  pay  so  much  for  them  on  request,  it  was  decided 

6thiy.  The  jhat  no  request  to  pay  was  necessary  to  be  stated,  because,  on  making  of 

adUon?       ^^^  ^^^  ^^^  money  immediately  became  due,  and  the  Court  said  the  case 

1.  In  as.     differed  from  those  where  the  payment  is  to  be  to  a  third  person,  or  where 

sumpsit.     an  award  directs  a  request  (z).     Where  the  defendant  was  to  perform 

the  first  act  (a)  (1),  or  has  so  acted  as  to  render  a  previous  request  of 

performances  useless  and  unnecessary  (6),  the  statement  of  a  request  may 

be  omitted. 

But  when  by  the  express  or  implied*  terms  of  the  contract  it  was  incam- 
bent  on  the  plaintiff,  before  the  commencement  of  his  action,  to  request 
the  defendant  to  perfdrm  his  contract,  such  request  being  as  it  were  a  con- 
dition precedent  must  be  averred  (c)(2).  Thus,  in  an  action  for  not  de- 
livering a  horse,  sold  by  defendant  to  the  plaintiff,  or  for  not  finding 
timber  for  repairs,  the  declaration  should  allege  a  special  request  to  de- 
liver the  same  (rf)(3).  Upon  a  note  payable  *'  one  mouth  after  demand" 
a  demand  must  be  made  (^)  So,  if  the  contract  were  to  deliver  up  a 
bond  to  be  cancelled  "  on  request ;"  (/)  or  to  pay  money  "  on  re- 
quest ;"(§*)  or  if  an  award  direct  the  defendant  to  perform  some  act  ^'  on 
request ;"  (A)  or  if  the  defendant  contracted  as  surety  to  pay  the  debt  or 
rent  of  a  third  person  ''  on  request ;"  (i)  in  these  cases  the  request  is 
parcel  of  the  contract,  and  must  be  alleged  and  proved  (/?)  ;  or  there 
[  *831  ]  mast  be  some  allegation  to  dispense  *with  it  (/).  But  on  a  bond  candir 
tioned  generally  for  payment  of  a  specified  sum  with  interest,  an  action 
may  be  supported  without  alleging  or  proving  a  prior  demand  (m).    It 


(2)  1  Stra.  88;  2  Ventr.  75;  Cxo.Jao.  528. 

(a)  2  New  Rep.  855. 

(b)  5  B.  &  Aid.  712;  ID.  &  R.  861,  S.  C; 
10  East,  859. 

(c)  Com.  Dig.  Pleader,  C.  69;  2  Hen.  Bla. 
181;  1  Saand.  82,  88  a,  note  2;  5  T.  R.  409; 
8  Balst.  297. 

id)  5  T.  R.  409;  Sir  W.  Jones,  56;  1  East, 
204;  Com.  Dig.  Pleader,  C.  69. 

(e)  1  R.  &  M.  888.  As  to  a  note  payable 
'*  upon  demand,**  Cristie  v.  Fonseck,  oited  in 
1  Selw.  N.  P.;  10  Mod.  88;  18  East,  852; 
Chitty  on  Bills,  7th  edit  861,  878. 

(/)  8  Bulst.  297. 

(g)  8  Campb.  459.  In  debt  on  a  single 
bond,  for  the  payment  of  money  on  demandf 
a  demand  must  be  made  before  action.  2  Bar. 
&  Cres.  685;  and  see  1  Bao.  Ab.  671;  6  Mod. 
227,  259;  2  QtiXk.    585,  acc;  ted  vide  Cro. 


Eliz.  548,  and  id.  721,  oase  of  an  annuity  pay- 
able on  request;  and  in  Gibbe  v.  Sontbam,  5 
Bar.  &  Adol.  911,  it  was  held  that  an  action 
on  a  bond  conditioned  generally  for  the  pay- 
ment of  a  specified  sum  with  interest,  may  bs 
bought  without  a  demand  being  made. 

(A)  1  Sannd.  32. 

(t)  6  M.  &  S.  9;  see  11  Price,  494.  Em 
assuming  that  a  surety  is  in  general  entitled 
to  a  demand  on  him,  yet  he  cannot  be  so  enti- 
tled where  there  was  no  express  stipulation  to 
that  effect,  and  the  mou^  was  to  be  paid  at 
the  creditor's  house  on  a  named  day;  6  M.  & 
Sel.  121, 125. 

{k)  Cro.  Jac.  500,  Owen,  109;  1  Sannd. 
82,  83  a.  n.  2;  2  B.  &  C.  685,  S.  C;  tid  vtie 
1  Stra.  88,  89;  4  D.  &  R.  181. 

(0  10  East,  859,  361 ;.  11  Price,  474. 

(m)  Gibbs  v.  Sontham,  5  Bar.  &  Adol.  911. 


(1)  Where  the  promise  was  to  do  a  certain  act,  or  pay  a  certain  sum  of  money,  and  the  de- 
fendant had  not  done  the  act;  a  speciiil  request  to  pay  the  money  need  not  be  alleged.  Lent  v. 
Padelford,  10  Mass.  280.  Where  previous  demand  is  necessary  to  maintain  suit  against  tws 
joint  promissors,  a  demand  on  one  is  sufficient.  Griswold  v.  Plumb,  18  Mass.  298;  M'Fariaad 
V.  Crary,  8  Cowen,  258.  In  an  action  on  a  promissory  note  for  a  certain  sum  payiiile  in  goods 
of  one  description,  or  of  another^  at  the  election  of  the  promisee  within  eight  days  after  date,  it 
was  held  unnecessary  for  the  plaintiff  to  aver  an  election  or  notice  thereof  to  the  deftndtnt, 
who  became  Uable  immediately  on  the  expiration  of  eight  days.    Townsend"*!^.  Wells,  3  Day,  327. 

(2)  In  actions  on  notes  payable  in  specific  articles  on  demand,  a  demand  befbre  aotkm 
brought  must  be  aU^ed  and  proved.  Greenwood  v.  Curtis,  6  Mass.  684;  LobdeU  v.  Hopkins, 
5  Cowen,  516;  Benners  v.  Howard,  I  Taylor,  149. 

(8)  Vide  Ernst  v.  Bartle,  1  Johns.  Gas.  827;  Vide  18  Wend.  285—7.  Where  e  special  d». 
mand  is  necessary  to  give  the  plaintiff  a  right  of  action,  the  general  allegation  of  "  often  re- 
quested,'* is  not  sufficient  The  denuud  must  be  specially  set  ferth  with  time  and  place.  Cap- 
ley  V.  Vance,  17  Mass.  891.  •  ^^ 
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should  seem,  in  an  action  for  not  marrying  in  a  reasonable  time^  plaintiff   ^'  ™ 
should  aver  a  request  to  marry,  or  make  some  other  allegation  to  dispense  ^^*"» 
with  it  (»).     In  an  action  against  an  agent  for  not  accounting,  &c.  a  re-  ^**[Jj-  JP** 
quest  to  account  and  pay  over  the  balance  must  be  stated  (o).  boUod, 

lu  point  oiform  there  are  in  pleadings  two  descriptions  of  requests  ;  one  i.  in  as- 
termed  a  special  request^  it  alleging  by  whom  and  the  time  when  it  was  sumpsit 
made;  the  other,  the  licet  scepius  requisitus  or  "  although  often  request-  4.  Of  aver- 
ed  so  to  do."     When  an  actual  request  is  essential  to  the  support  of  the  ^erdn, 
action,  a  special  request  must  be  stated  (1),  and  it  must  be  shown  by  and  f^^  ^^^^ 
to  whom  the  same  was  made  and  the  time  of  making  it,  in  order  that  the  fereoce  in 
Court  may  judge  whether  the  request  were  sufficient  (/?) (2).     Since  the  P^«*<iing 
pleading  rules  Hil.  T.  4  W.  4,  requiring  venue  or  place  to  be  stated  only  genlrS  re- 
in the  margin  and  not  to  be  repeated  in  the  body,  no  place  of  request  quest  and 
need  be  stated  unless  a  request  at  a  particular  place  be  material  accord-  *  'P^cial 
ing  to  the  terms  of  the  contract.     The  statement  of  a  general  instead  of  request 
a  special  request,  when  necessary,  has  been  holdeu  bad  on  a  general  de- 
murrer (^)  ;  and  it  has  been  decided  that  it  would  not  be  aided  by  ver- 
dict (r)  ;  but  from  the  principle  deducible  from  other  cases  and  a  recent 
decision,  it  should  seem  that  a  judgment  by  default  or  a  verdict  would  aid 
the  defect  (5),  and  that  the  objection  must  now  be  taken  by  a  special  de- 
murrer (0(3)-     The  licet  sapius  requisitus^  or  *'  although  often  request- 
ed so  to  do,"  without  stating  the  time  of  request,  though  usually  inserted 
in  Uie  common  breach  to  the  money  counts,  is  of  no  avail  in  pleading  (t«), 
and  the  omission  of  it  will  in  no  case  vitiate  the  declaration  (2;).     And 
therefore  where  in  a  declaration  upon  a  note  payable  four  months  after 
date,  it  was  objected  in  error,  that  the  request  to  pay  the  money  in  the 
Bote  was  laid  in  the  common  breach  at  the  end  of  the  declaration  to  have 
been  upon  the  same  day  and  year  aforesaid,  which  was  the  date  of  the 
note,  and  four  months  before  it  became  due  it  was  adjudged  upon  a  writ 
of  error  that  there  was  no  occasion  to  lay  any  request  at  all,  for  the  *bring-  [  *882  ] 
* 

(«)  2  D.  ft  R.  66.  Wns.  88;  7  T.  R.  622;  1  Sannd.  228,  note  1^ 

(0)  1  Taunt.  672.  (t)  10  East,  869,  866;  Tidd,  9th  ed.  489, 
(p)  1  Stra.  89;  Com.  Dig.  Pleader,  C.  69,     note  (/);  2  D.  ft  R.  66,  aec, 

70,&e.;  1  Sannd.  88;  6  T.  R.  409;  14  East,  (u)  UnleBS  as  it  may  be  considered  as  aid- 

too,  801.  ing  tiie  omission  of  a  special  request,  on  gent' 

{q)  6  T.  K  409;  ied  vide  10  East,  869,  ral    demurrer  or  after  verdict,  &c.  see  10 

866.  East,  869. 

(r)  3  Bnbtr.  209;  do.  Elix.  86;  Sir  W.  {x)  2  Hen.  Bla.  181;  1  B.  ft  P.  69,  60; 

JoMi,  66;  1  Saond.  83  a,  note  2;  Com.  Dig.  Plowd.  128  b.;  Hardr.  88,  72;  Ring  v,  Rox- 

Pkader.  C  89.  brough»  2  Crom.  ft  J.  418;  2  Trr.  168,  470, 

(j)  10  Ibat,  869;  see  1  Stra.  89,  214;  1  S.  C. 

(1)  Baker  v,  FuUsr,  21  Pick.  818;  Pennsylv.  and  Ohio  Canal  v.  Webb,  9  Ham.  (Ohio,)  186. 
80  too,  of  notice  to  the  defendant,  of  any  &ct.  Kingsley  v.  Bill,  9  Mass.  198;  Colt  v.  Root, 
17  ih.  229.  80  too,  in  case  of  a  contract  on  condition,  of  the  performance  of  the  condition. 
IWtaker  v.  Smith,  4  Pick.  88.  Bat  where  a  special  request  is  not  necessary  to  impose  on  the 
Uodant  the  obligation  to  pay,  nor  to  render  him  liable  on  his  covenant,  it  is  not  necessary  to 
ke  aTcrred.    Smith  v.  Emery,  7  Halst  68. 

(2)  Carley  v.  Vanoe,  17  Mass.  891;  Day  v.  Day,  9  Wend.  866;  Letcher  v.  Taylor,  Hardin, 
79;  WHmouth  9.  Patten,  2  Bibb,  280;  Grant  v.  Groehen,  Hardin,  86;  Adams  o.  Maoy,  1 
Kbb,  328;  LobdeU  v.  Hopkins,  6  Cowen,  616;  Bobbins  v.  Luce,  4  Mass.  494. 

(8)  In  an  action  against  the  indorser  of  a  promissory  note,  the  omission  of  a  special  demand 
sf  payment  of  the  m^er  in  the  declaration,  is  aided  by  verdict :  and  the  general  allegation,  al- 
tikoagh  often  requested,  is  then  sufficient,  admitiing  that  it  would  be  iU  on  demurrer.  Leffing- 
veil  V.  White,  1  Johns.  Cas.  100;  Rodgers  v.  Love,  2  Humph.  417.  In  a  declaration  upon  a 
hood  oonditioned  to  pay  the  taxed  costs  of  a  siiit,  licet  sepias  requisitus  is  good  on  general 
demurer.    Baoon  «.  wibur,  1  Cowen,  117, 
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IT.  iTB    ing  the  action  was  a  request  in  law  (y)  ;  and  if  a  special  request  be  unno- 
PARTS,  &o.  cessarily  stated,  it  need  not  be  proved  (2:). 

6thly.  The      Sthly.  The  Breach  of  the  contract  being  obviously  an  essential  part  of 
action!*       the  cause  of  action,  must  in  all  cases  be  stated  in  the  declaration  (a)(1). 
1.  In  as-    When  the  special  count  in  assumpsit  is  merely  for  a  money  demand,  and 
sampsit.     other  common  counts  are  subjoined,  the  usual  breach  in  the   conclusion 
Request      of  the  declaration  will  in  general  suffice ;  and  in  declarations  on  bills  of; 
5thiy.  The  exchange  and  promissory  notes,  it  has  not  been  usual  to  state  any  other 
Breach  of  breach  than  that  at  the  end  of  the  common  counts  (A).     But  when  the 
^  ^^^  •    breach  is  special,  and  not  merely  the  non-payment  of  money,  it  is  usually 
stated  in  each  special  count.     The  allegation  of  the  breach  must  obviously 
be  governed  by  the  nature  of  the  stipulation  (2).     It  should  be  assigned; 
in  the  words  of  the  contract,  either  negatively  or  affirmatively  (3),  or  in 
words  which  are  co-extensive  with  the  import  and  effect  of  it  (c)  (4) ; 
and  in  many  cases  this  will  suffice ;  thus  in  assumpsit  on  a  promise  to  ■• 
manage  a  farm  in  a  good  and  husband-like  manner,  and  according  to  the: 
custom  of  the  country,  it  may  suffice  to  assign  a  breach  in  the  words  of] 
the  promise  (d).     Therefore  in  debt  on  a  bond,  conditioned  for  payment; 
of  an  annual  sum  to  the  loife  of  the  obligee,  a  breach  assigned  in  non- 
payment of  the  annual  sum  to  the  obligee  is  insufficient  (e).     But,  though 
a  breach  may  bo  assigned  in  the  words  of  the  contract,  it  must  not  be  too 
general;  it  must  show  the  subject-matter  of  complaint  (/).     And  there-; 
fore  it  seems  that  a  general  averment  quod  non  performavit^  or  that  "  the  i 
defendant  did  not  perform  the  said  agreement,"  is  insufficient  (g-)  :  be- 
cause  ''  did  not  perform  his  agreement"  might  involve  a  question  of  law,  \ 
and  also  because  the  object  of  pleading  is  to  apprize  the  defendant  of  the 
cause  of  complaint,  so  that  he  may  prepare  his  plea  and  defence  and  evi- 
dence in  answer.     And  yet,  as  the  defendant  must  know  in  what  respects 
he  has  or  not  performed  his  contract,  any  great  particularity,  it  should 
seem,  ought  not  on  principle  to  be  required  (A).     Where  the  contract  wa«  i 
specific,  to  do  or  forbear  some  particular  act,  it  is  in  general  sufficient  to 
assign  the  breach  in  the  words  of  the  contract ;  thus,  if  the  contract  were 
fo  show  a  sufficient  record,  it  is  enough  to  allege  that  the  defendant  ^^  did 
not  show  a  sufficient  record,"  though  issue  cannot  be  joined. upon  it,  be- 

(y)  1  Wil9.  88;  1  B.  &  P.  59,  60.  45,  47;  and  see  cases  and  obeerrations  in  Eail 

iz)  Plowd.  1*28.  Falmouth  v.  Thomas,  8  Tyr.  88,  41,  42,  50. 

(a)  Com.  Big.  Pleader,  C.  44,  &o.  (d)  Earl  Falmouth  v.  Thomas,  1  Crom.  & 

(6)  1  Wils.  33y^  M.  &  Sel.  150;  and  see  M.  89;  8  Tyr.  88.  41,  50. 

the  prescribed  form  of  breach  in  Reg.  (Sen.  (e)  6  Taunt.  140;  1  Marsh.  496. 

Trin.  Term,  1  W.  4.  poti,  vol.  ii.  (/)  7  Price,  550. 

(c)  Com.  Dig.  Pleader,  C.  45  to49;  W.  2  V.  2;  {g)  Skin.  844. 

2  Saund.  261  a;  1  Price,  109;  but  see 6  Taunt.  {h)  Supra  {d). 

- L. . —^ — . ■       I  I      .  ■  -  .        ■ 

/ 

(1)  Benden  v»  Manning,  2  N.  Hamp.  289. 

(2)  Withers  v.  Knox,  4  Alabama,  188. 
(8)  M*Geehan  v.  M*Laughlin,  1  Hall,  88;  Earthana  v.  Owings,  2  GiU  &  Johns.  541.    Bat 

mere  negation  of  the  words  of  the  covenant  must  necessarily  in  itself  amount  to  a  breach,  otherJ 
wise  it  will  be  insufficient.    Jullian  v.  Burgott,  11  Johns.  6.    The  exception  to  the  general  rule 
IS,  that  wlien  such  general  assignment  does  not  necessarily  amount  to  a  breach,  the  breach  musi 
be  specially  assigned,  2  Gill.  &  Johns.  441.    See  the  cases  cited  in  the  next  note,  as  to  what  i 
a  sufficient  assignment. 

(4)  It  is  enough  that  the  words  of  the  assignment  show,  unequiyooaUy,  a  substantial  breae; 
Fletcher  v.  Peck,  6  Cranch.  127.    See  further  as  to  assigning  breaches,  Hughes  v.  Smith, 
Johns.  168;  Smith  v.  Jansen,  8  Johns.  Ill;  Sedgwick  v.  Hollenback,  7  Johns.  876;  CragbiU  v 
Page,  2  Hen.  &  Mnn.  446;  Bender  v,  Fromberger,  4  Dall.  486;  Potter  v.  Bacon,  2  Wend.  583 
Bandall  v.  Chesapeake,  &c.  Canal  Co.  1  Harrington,  151 ;  Breokenridge  v,  Lee,  8  Bibb.  880 
Hord  V.  Trimble,  8  Marsh.  588. 
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eanse  sufficiency  of  matter  of  record  cannot  be  tried  by  a  jury  ;  but  the 
defendant,  on  such  breach  assigned,  may  plead  that  he  *showed  such  a  ^^"»  *^- 
record,  and  upon  demurrer  the  court  will  judge  whether  it  be  sufficient  (i).  ^^^^y-  '^^ 
In  an  action  of  covenant  for  revoking  an  arbitrator's  authority,  it  is  suffi-  action, 
dent  to  aver  that  the  defendant  by  deed  revoked,  without  stating  that  the  1. 1^  aa- 
defendant  gave  notice  of  the  revocation  to  the  arbitrators  (A:)  :  for  with-  lompflit 
OQt  such  notice  there  could  be  no  revocation  (/).     So  in  covenant  by  an  6.  Of  the 
ai^rentice  for  not  finding  victuals  and  other  necessaries,  a  breach  in  the  Q^^llf^  ^f 
▼ords  of  the  contract  is  sufficient  (m)  ;  and  a  breach  in  the  words  of  the 
ooTenant  for  not  repairing,  when  not  qualified,  without  enumerating  the 
particnlar  dilapidations,  will' suffice  (n).     So  in  assumpsit  against  a  tenant, 
m  his  implied  contract  to  manage,  use,  and  cultivate  a  farm  in  a  good  and 
kosband-like  manner  and  according'  to  the  custom  of  the  country,  it  is 
nfficient,  even  on  special  demurrer,  to  assign  as  a  breach  that  the  de- 
fcodant  did  not  so  manage,  use  or  cultivate  the  said  farm,  but  on  the 
eoDtrary  managed,  used,  and  cultivated  the  said  farm,  lands,  and  prem- 
ium in  a  bad,  improper,  and  unlmsband-like  manner,  and  contrary  to  the 
ftstom  of  the  country  where  the  said  farm  was  so  situate,  without  stating 
iny  particular  acts  of  bad  husbandry,  or  showing  what  particular  custom 
tf  the  country  had  been  violated  (o),  and  that  seems  to  be  the  safest 
•oarse  of  declaring.     And  in  general,  if  a  breach  be  assigned  in  words 
Kntaioing  the  sense  and  substance  of  the  contract,  though  they  are  not 
kthe  precise  words  of  such  contract,  it  is  sufficient  (;?)  (1)  ;  as  if  the 
iofendant's  promise  were  to  guarantee  the  payment  of  the  debt  of  a  third 
person,  a  breach  that  the  defendant  did  riot  pap  the  debt  will  suffice  (g)  ; 
M^if  a  policy  insured  a  ship  against  the  barratry  of  the  captain,  and  ihe 
keach  assigned  was  that  the  ship  was  lost  by  ihQ  fraud  of  the  captain,  it 
»I8  held  sufficient  (r). 

If  the  matter  to  be  performed  by  the  defendant  depend  on  some  other 
,  it  seems  proper  not  merely  to  assign  the  breach  in  the  terms  of  the 

tract,  but  first  to  aver  that  such  event  took  place  (s)  (2);  as  in  debt 

a  bond  conditioned  that  a  collector  of  poor  rates  should  render  an  ac-  ^ 
it  of  monies  received,  it  should  be  averred  that  he  did  receive  monies, ' 
then  that  he  did  not  render  an  account  of  such  monies  (0-     So  in 
psit  against  a  tenant  for  not  managing  a  farm  according  to  the  custom 
lof  the  country,  although  the  court  held  the  declaration  sufficient,  without 
illowing  what  the  custom  was,  yet  *the  Court  considered  it  safer  to  state  [  *384  ] 
fte  custom  affirmatively,  and  then  the  breach  (u). 

If  the  contract  was  in  the  disjunctive^  the  breach  ought  to  be  assigned 
^tthe  defendant  did  not  do  one  act  or  the  other;  as  on  a  promise  to 


(0  TdT.  89, 40;  potU  886,  note  {q)  \  Com. 
5«.  PfciMier,  C.  46;  1  Price,  109;  but  see  B 
Xnat.  45  47. 

.  W  6b!&  Aid.  507;  1  D.  &  R.  106,  S.  C; 
tCoil62.    Sedquare. 

{I)  See  the  prindple,  anU,  822,  828. 

(«)  3  Ut.  170;  »ed  vide  2  Cro.  486. 
An)  Latw.  329,  cited  by  Lord  Lyndharst,  C. 
-tinthipprobfttion  in  8  Tyr.  41;  8T.R.808, 
Pf  Bnller,  J. ;  1  Sannd.  835,  note  6. 

(«)  £4rl  Falmonth  v.  Thomas,  8  Tyr.  26. 

if)  Com.  Dig.  Pleader,  C.  46;  18  East,  68; 


see  anUi  305. 

iq)  1  Sid.  178;  2Rol.  788;  1.  15.  Indeed 
a  breach  in  the  very  words  of  the  contract, 
stating  that  the  defendant  did  not  guarantee, 
would  be  unUchnical  and  repugnant. 

(r)  1  Stra.  581. 

is)  6  Taunt.  46,  ace. ;  1  Price,  109,  temb, 
contra. 

(0  Id.  Ibid. 

(ii)  Earl  Falmouth  v.  Thomas,  1  Crom.  & 
Mees.  110.  111. 


(1)  Camp.  V.  AUen,  7  Halst.  1 ;  Rlckert  v.  Snyder,  9  Wend.  41;  Potter  v.  Bacon,  2  lb.  688. 

(2)  M*Gehee  v.  Childress,  2  Stewart,  506. 
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IV.  m    deliver  a  horse  by  a  particular  day,  or  pay  a  sum  of  money  (x)  :  and  if  a 
PASTS,  &o.  (jovena^jt  i^^  «  that  the  defendant  and  his  executors  and  assigns  should  re- 
Sthly.  The  pair,"  a  breach  for  not  repairing  ought  not  to  be  in  the  conjunctive  (^). 
acS^!*       But  in  assigning  the  breach  of  a  covenant  or  contract  to  pay  or  '*  cause  to 
1.  In  us-    ^^  paid^^  a  sum  of  money  (2),  it  is  sufficient  to  say  that  the  defendant  did 
Bumpsit.     not  pay,  omitting  the  disjunctive  words,  for  he  who  causes  to  pay  pays  (a)  ; 
6.  The       and  a  breach  that  the  defendant  did  not  pay  several  persons  is  suffi- 
c^^T^^  cient,'  without  adding  the  words,  or  either  of  them  (6).     So  where 
there  are  several  defendants,  an  averment  that  ^^  they  have  not  paid,"  is 
sufficient,  for  payment  by  one  is  payment  by  all.     In  scire  facicLS  on  a 
recognizance  of  bail,  conditioned  that  if  J.  B.  and  G.  H.  be  condemned, 
they  shall  pay  or  render ;  after  an  allegation  that  J.  B.  was  condemed, 
it  is  not  sufficient  to  aver  that  J.  B.  and  G.  H.  did  not  pay  or  render, 
without  adding  "  or  either  of  them,"  for  though  payment  by  one  would  be 
a  payment  by  both,  yet  a  render  of  one  is  not  a  render  of  both,  and,  consis- 
tently with  the  allegation,  B.,  against  whom  only  judgment  was,  might  have 
rendered,  which  would  have  been  sufficient  to  discharge  the  recognizauce(i:)« 
A  distinction  has  been  taken  between  a  contract  to  perform  a  thing  to  a 
man  or  his  assigns,  and  by  a  man  or  assigns  ;  and  that  if  a  thing  be  to  be 
done  by  a  man  or  his  assigns,  the  breach  must  be  in  the  disjunctive,  that  it 
was  not  done  by  him  or  his  assigns,  but  that  where  a  thing  is  to  be  doQO  to 
a  man  or  his  assigns,  it  is  sufficient  to  assign  for  breach  that  it  was  not 
done  to  him  {d)  but  there  appears  to  be  no  foundation  for  this  distinction : 
and  where  the  action  is  between  the  original  parties  to  the  contract,  as 
no  assignment  will  be  presumed,  it  will  be  sufficient  to  state  that  the  do* 
fendant  did  not  perform  the  act  to  the  plaintiff,  without  mentioning  the 
assignee  or  heir  (a)  ;  but  if  the  action  be  by  or  against  the  assignee,  heir, 
or  executor,  the  breach  should  then  be  in  the  disjunctive  (1) ;  and  a  deo« 
laration  by  husband  and  wife,  or  by  an  administrator,  merely  stating  that 
the  defendant  did  not  pay  before  the  marriage,  or  that  he  did  not  paj 
since  the  death,  would  be  bad  on  a  demurrer,  though  aided  by  verdict  (/). 
[  *335  1      ^^  ^^  breach  vary  from  the  sense  and  substance  of  the  contract,  and  be 
either  more  limited  or  larger  than  the  covenant,  it  will  be  "^insnfficient^g-^ 
(2)  ;  as  in  covenant  to  repair  a  fence,  except  on  the  west  side  thereof,  m^ 
breach  that  the  defendant  did  not  repair  the  fence,  without  showing  that  tiie 
want  of  repair  was  in  other  parts  of  the  fence  than  on  the  west,  is  bad  on 
demurrer,  though  aided  by  verdict  (A).    But  it  is  essential,  where  an  ez«> 
ception  or  proviso  is  introduced  into  or  referred  to  by  the  obligatory  daoae 
of  an  instrument,  &c.  upon  which  the  defendant  is  charged  (t),  to  nega- 
tive the  exception,  &c.  restrictive  of  his  liability,  in  averring  the  breach  ; 
otherwise  the  declaration  will,  it  seems,  be  bad  after  verdict  (A).    So,  if 
the  covenant  were  for  quiet  enjoyment,  without  lawful  disturbance,  a  breach 

<«)  1  Sid.  440.  447;  Hardr.  820;  Com.  Dig.  (e)  1  Stm.  228. 

Pleader,  C;  1  Stra.  281.  (/)  1  Ld. Baym. 284 ;  1  Vent.  219;  2]Ucla. 

<y)  Cro.  Eliz.  348;  1  Stra.  228.  C.  P.  293. 

(z)  As  to  tho  words,  *•  or  any  part  thereof,*'  {g)  Sir  T.  Jones,  125;  4  M.  &  Sel.  86;  bftt 

7  D.  &  fL  249.  sees  M.  &  Sel.  152. 

(a)  1  Stra.  281;  1  Saund.  285,  n.  6.  {h)  Com.  Dig.  Pleader,  0.  47. 

lb)  Id.  ;  bat  see  4  M.  &  Sel.  88.  (i)  See  ante^  228,809. 

(c)  4  M.  &  Sel.  88.  (Jc)  1  T.  R.  141. 

{d)  1  Salk.  189;  5  Mod.  188. 


(1)  Sed  vide  Dnboise  9.  Van  Orden,  6  Johns.  105. 

(2)  Pomeroy  v.  Bmoe,  18  Serg.  &  Rawle,  188,  where  the  breach  stated  was  broader  than 
oovenant. 
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merely^stating  that  the  plaintiff  was  disturbed  is  insufficient,  for  it  should    !▼•  i» 
be  that  he  was  leffUimo  modo  disturbed  in  the  words  of  the  covenant,  or  ^^""^  * 
otherifise  the  plaintiff  should  show  by  whom  he  was  disturbed,  and  how  (Z)  ^*^^y*  '^ 
(1).    So,  where  the  declaration  is  upon  a  covenant  for  good  title,  it  should  Action.** 
be  shown  that  the  person  evicting  had  a  lawful  title  (2)  before  or  at  the  i.  xn  as- 
time  of  the  date  of  the  grant  to  the  plaintiff,  and  an  averment  that  he  had  sampsU. 
a  lawfal  title  without  this  qualification,  is  too  general  and  bad  after  ver-  6.  The 
diet,  for  it  will  be  intended  that  the  title  of  the  person  entering  is  derived  "^^^^ 
fipom  the  plaintiff  himself.     But  it  seems  that  the  plaintiff  is  under  no 
oecessity  of  setting  out  the  title  of  the  person  who  entered  upon  him,  be- 
cause he  is  a  stranger  to  it,  it  being  considered  sufficient  to  allege  gener- 
ally that  he  had  a  lawful  title  before  or  at  the  time  of  the  lease  or  con- 
Teyance  to  the  plaintiff  (f»)  (3). 

Od  the  other  hand  it  is  injudicious  unnecessarily  to  narrow  the  breach. 
Thas,  where  the  breach  of  covenant  was  assigned  that  the  defendant  had 
not  used  a  farm  in  an  husband-like  manner,  ^'  but  mi  the  contrary  had  com- 
nritted  waste ;"  it  was  held  that  the  plaintiff  could  not  give  evidence  of  the 
defendant's  using  the  farm  in  an  unhusband-like  manner,  if  such  miscon- 
daet  did  not  amount  to  waste^  though  on  the  former  words  of  the  bveach 
SQeh  evidence  would  have  been  admissible  (w).  The  safest  course  is  to 
state  a  breach  first  in  the  words  of  the  contract  and  then  to  superadd  that 
the  defendant  disregarding  did  so  and  so,  showing  any  particular  breaches 
Mt  narrowing  or  prejudicing  the  previous  general  breach,  so  that  the 
{daintiff  retains  the  advantage  of  both  ;  and  no  inconvenience  can  result  to 
the  phintiff  from  laying  the  breach  as  extensively  as  the  contract,  for  the 
plamtiff  may  recover  though  he  only  prove  a  part  *of  the  breach  as  laid(o).  L  ^^®  J 
h  assigning  the  breach  of  a  covenant  not  to  release  a  debt,  or  not  to  as- 
Bgn  without  license,  it  must  be  averred  that  the  release  or  alienation  were 
vithoat  license,  though  the  burthen  of  proof  of  license  would  still  be  af- 
innatively  on  the  defendant  (p). 

The  breach  in  general  should  be  certain  and  express,  and  a  general  state- 
ment "  that  the  defendant  has  not  performed  non  performavit "  his  agree- 
ncnt  or  promise*,  is  bad  on  demurrer,  though  aided  by  verdict  (<7)(4).  A 
distinction  has  been  taken  with  regard  to  the  degree  of  requisite  certainty 
ktween  an  action  on  a  bond  conditioned  for  the  performance  of  covenants, 
ttdan  action  of  covenant(r);  however,  no  such  distinction  now  prevails(5). 
Where  to  debt  on  bond  conditioned  that  one  B.  R.  should  account  for  and 
W  over  to  the  plaintiffs  as  treasurers  of  a  charity,  such  voluntary  contri- 

(2)  2  Saond.  181  a;  Com.  IHg.  Pleader,  G.  <o)  6  Taant.  27;  6  East,  487;  4  M.  &  Sel. 

*7,i9.  349;  an/e,  816,  817. 

(«)  2  Saond.  181,  n.  10;  Com.  Dig.  Plead-  ip)  Sir  T.  Jones,  229;  Skin.  120;^  Yin.  Ab. 

B*,  C.  47, 49.    And  see  post,  toI.  iL  as  to  ac-  Covenant,  L.  a.  43. 

<*»  Ibr  not  having  good  title,  and  how  to  {q)  Atde,  883,  note  (t) ;  Com  Big.  Pleader, 

Xtte  the  breach,  and  M'ael.  EL  647.  C.  48;  Skin.  844;  4  Mod.  188;  8  Ley.  819;  7 

(•)  «  T.  R.  807,  187;  6  Taunt.  95,  per  Price,  550. 

wbre,  J.     Query,  if  the  breaoh  had  been  (r)  1  SaUc  189;  1  Lev.  94. 

UAvnder  a  videlieei,  5  Tannt.  95,  arUe,  848;  (c)  See  1  B.  &  P.  642;  1  Crom.  &  M.  69;  8 

■Jd  see  JBarl  Palmoath  v.  Thomas,  1  Crom.  &  Tyr.  38,  41,  S.  C. 
H.89;8Tyr.  88,41,  50,8.  C. 


(1)  Vide  Qreenby  v,  WUeox,  2  Johns.  1 ;  Wait  v.  MaxweU,  4  Pick.  88 ;  2  GUI  &  Johns.  441. 

(2)  Vide  FoUiard  v.  WaUaoe,  2  Johns.  895. 

(3)  Id.  ibid.    Milner  v.  Horton,  1  M*Clel.  &  Tonng,  647. 

(4)  Vide  Smith  v.  WaUier,  1  Wash.  185.  In  Syme  v.  Griffen,  4  Hen.  &  Man.  277,  it  was 
Mjifliit  a  breaoh  oommencing  witibi  **  whereas,"  and  oontinuing  by  way  of  recital  to  the  end 
*^"^>tt  any  diceot  aTcrment,  was  bad  on  general  demurrer. 


386  OF  THE  DECLARATION. 

lY.  m  butions  as  he  should  collect  for  the  use  of  the  charity,  the  defendants  plead- 
PAB.TS,  Ac.  ^j  general  performance  ;  and  the  plaintiffs  replied^  that  B.  E.  had  received 
6thly.  The  u  divers  large  sums  amounting  to  a  large  sum,  viz,  XlOO,  from  divers  per- 
Mti^!^  sons  for  divers  voluntary  contributions,"  for  the  use  of  the  said  charity, 
1.  In  as-  which  he  had  not  accounted  for  or  paid  over,'&c.,  it  was  held  on  special 
Bnmpslt.  demurrer  that  the  replication  was  sufficiently  certain(/)(l);  for  it  is  a  geo- 
6.  The  eral  rule  in  pleading,  that  where  specification  of  every  particular  would  tend 
CwSS-a^  to  great  prolixity,  a  more  concise  manner  of  pleading  it  may  be  admit- 
ted (u)  ;  and  especially  where  the  breach  lies  more  in  the  defendant's 
than  the  plaintiff's  knowledge  less  particularity  is  required  (jx)  (2). 

Twe  branches  of  the  same  specific  stipulation  cannot  well  be  assigned 
in  one  count  (y)  ;  for  this  would  clearly  amount  to  duplicity  (3),  which, 
as  we  have  already  seen  (2:),  is  a  fault  in  every  stage  of  pleading.  The 
exception  introduced  by  statute  as  regards  declarations  is  confined  to 
debt  on  bond  conditioned  for  the  performance  of  covenants,  <&c. :  ia 
this  case  several  breaches  may  be  assigned  in  one  count  (a)  (4).  But  at 
common  law  also,  where  the  defendant's  contract  w^as  general,  and  several 
distinct  breaches  thereof  can  in  fact  be  committed^  as  if  a  tenant  agree  to 
observe  the  due  course  of  husbandry,  which  is  obviously  an.  engagement 
capable  of  embracing  numerous  acts  of  good  husbandry,  and  extending 
over  the  whole  tenancy,  the  declaration  may  then  state  several  breaches^ 
[  *837  ]  as  different  violations  of  *the  rules  of  good  husbandry  (6)  (5)  ;  and  the 
Beg.  Gen.  Hil.  T.  4  W.  4,  though  it  forbids  several  counts  on  the  same 
cause  of  action,  permits  several  breaches. 

In  point  of  form  it  has  been  usual  in  ojisumpsit  to  introduce  the  state- 
ment of  the  breach,  with  the  allegation  that  the  defendant  ^'  contriving 
and  fraudulently  intending  craftily  and  subtly  to  deceive  and  defraud  the 
plaintiff,  neglected  and  refused,  &c."  But  this  introduction  is  unnecessa- 
ry ;  the  gist  of  the  action  of  assumpsit  being  the  injury  sustained  by  the 
plaintiff  from  the  breach  of  promise,  without  regard  to  the  defendant's  in- 
tention or  fraud  (c) .  And  in  declarations  against  a  peer  the  imputation  of 
fraud  was  always  to  be  omitted  (d).    And  the  form  of  breach  prescribed 

(0  8  T.  R.  468;  1  B.  &  P.  640;  8  £a8t,85;  {z)  ArUe^  226. 
and  see  1  Prioe,  109;  6  Taunt  45,  47;  7  B.  &  (a)  Jinte,  227. 
C.  812;  1  M.  &  R.  497,  S.  C.  (b)  4  East,  164;  pott,  yoI.  ii.;  see  the  ftnn 

(u)  AnUt  285.  by  a  landlord    against  a  tenant,  2  Chitty  on 

(x)  8  T.  B.  462;  1  Latw.  421;  8  East,  80;  Pleading,  6th edit.  191. 
an/e,  284.  (c)  6  East,  448;  Gilb.  Hist.  G.  B.  65. 

(y)  Com.  Dig.  Pleader,  C.  88;  anU,  226;  1  (d)  Imp.  K.  B.  6th  edit  526. 

Crom.  &  M.  89;  8  Tjrr.  38,  41. 


(1)  Vide  Hughes  v.  Smith,  5  Johns.  168.  When  the  breach  assigned  was  that  the  defendanl 
as  under  sheriflf  had  collected  monies  to  the  amount  of  1000  dollars,  which  he  hid  refused  to ao* 
count  for  and  pay,  and  it  was  held  sufficient  Vide  Postmastet-General  U.  S.  v.  Cochran,  2  Johns, 
615,  and  the  cases  cited,  ante,  p.  865. 

(2)  Vide  Wilcocks  o.  Nichols,  1  Price,  109. 
(8)  Vide  Taft  V.  Brewster,  9  Johns.  825. 

(4)  Taft  V.  Brewster,  9  Johns,  884.  Et  Vide  Postmaster-General  IT.  S.  v.  Cochran,  2  Johns. 
415;  Munro  v.  Allaire,  2  Caines,  828. 

(5)  The  following  paragraphs  immediately  follow  in  the  text  of  the  fourth  edition — '*  When 
scTend  breaches  of  the  condition  of  a  bond  are  assigned  under  the  statute,  it  is  usual  to  allege 
that  they  are  assigned  by  virtue  or  in  pursuance  of  the  statute,  but  thii  seems  unnecessary, 
statute  being  a  public  law,  and  the  assignment  of  scTeral  breaches  a  matter  of  right  without^ 
the  leave  of  the  court'*  The  note  to  which  contains  a  reference  to  the  following  authorities' 
Com.  Dig.  title  Pleader,  2  V.  2.-.1  Hen.  Bla.  875,  278.— 1  Wils.  219.— Cowp.  600.  501.— Andr^ 
108.  18  East,  8,  Mr.  Dunlap  has  added  in  support  of  the  text  a  reference  to  Munro  v.  AUaire, 
2  Caines,  828. 
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by  Trin.  T.  1  W-  4,  is  a  sufficient  model,  and  obviously  intended  that  in    !▼•  i" 
future  pleadings  such  useless  verbiage  should  be  omitted  (e).  pabtb.&o. 

The  omission  of  a  breach  cannot  bo  aided  or  cured  even  by  verdict  ^^^y-  J^® 
(/).    But  the  insufficiency  of  the  breach  will  in  general  be  aided  by  a  acdwi.^ 
verdict,  by  the  common  law  intendment  that  it  is  not  to  be  presumed  that  i.  in  as- 
either  the  judge  would  direct  the  jury  to  give,  or  that  the  jury  would  have  eumpait. 
given  the  verdict  without  sufficient  proof  of  the  breach  of  contract  (g-)  6.  The 
(1).    Therefore,  where  in  an  action  against  husband  and  wife  on  thecov-  ^'^^^^^ 
enant  of  the  wife  whilst  sole  to  perform  an  award,  it  appeared  that  the  sg^^al 
award  was  made  after  the  marriage,  which  was  a  legal  revocation  of  the  Breaches, 
arbitrator's  authority,  and  consequently  the  breach  was  improperly  as- 
signed in  the  non-performance  of  such  award,  it  W£^s  decided  that  the 
plaintiff  was   entitled   to  recover ;  because  it  appeared  that  the  feme 
had  broken  her  covenant  by  the  very  act  of  marriage,  which,  though  a 
different  breach  to  that  assigned,  was  sufficient  after  verdict  to  support 
the  declaration  (A).     And  where  in  an  action  of  replevin  bond,  the  breach 
prominently  laid  and  intended  to  be  charged,  but  which  was  defective, 
was  the  non-return  of  the  distress,  the  Court  held  after  verdict  that  the 
declaration  might  be  upheld  in  regard  to  a  breach  by  not  prosecuting  the 
replevin  suits  with  effect ;  which,  though  not  expressly  declared  upon, 
was  to  be  collected  from  the  declaration  (i).     We  have  however  seen 
that  in  some  instances  a  defective  statement  of  a  breach,  as  of  a  covenant 
forquiet  enjoyment,  will  be  fatal  even  after  verdict  (A:)  (2).     And  if 
<Hie  of  two  breaches,  or  part  of  a  breach,  be  improperly  assigned,  leav- 
ing a  sufficient  breach  to  support  the  count,  the  defendant  *cannot  demur  [  *338  ] 
to  the  whole  (/} :  although  if  in  such  case  the  defendant  plead,  and  gen- 
eral damages  be  given  upon  the  whole  declaration,  the  judgmeht  might 
te  arrested  (w)  (3). 

A  very  sensible  author  has  observed  that  since  the  Reg.  Gen.  Hil.  T. 
2  W.  4,  has  subjected  the  unsuccessful  party  to  the  costs  thereof,  it  is 
tdvisable  when  there  has  been  a  part  payment  or  part  performance^  ex- 
p^ly  to  admit  the  same  on  the  face  of  the  declaration,  and  thereby  de- 
prive the  defendant  of  all  pretence  for  pleading  such  part  payment  or  per- 
formance («). 

Whenever  there  has  been  a  breach  of  contract,  the  plaintiff  must  neces-  6-  The 

damages. 

(OSeeiNMf,  ToL  ii. 

(/)  Hob.  168,  238. 

U)  Sir  T.  Jones,  126;  1  Salk.  140;  4  Mod. 
1%K;  8km.  844;  6  East,  270,  271;  Com. 
1%  Pleader,  C.  48;  1  Saand.  228,  n.  1.  Bad 
Mdi  when  not  cored  by  pleading  over,  7 
few,  650. 

(4)  6  East,  270,  271. 
^(i)5B.&  C.  284,  806;  8  D.  &  R.  72,  S. 
CL 

(i)  2  Saond.  181,  n.  10.    And  see  1  Sid. 


440;  6  TauDt.  140;  1  Marsh.  495;  anU,  838, 
225.     Sedqtuere. 

(/)  5  B.  &  Aid.  712;  1  D.  &  R.  861,  8.  C; 
see  1  Saund.  285;  8  T.  R.  874;  5  B.  &  Aid. 
652;  1  D.  &  R.  282,  8.  C; 6  East,  883;  11  Id. 
666;  8B.  &C.  70. 

(m)  6  M.  &  Sel.  9;  2  Saund.  171  a,  note. 
How  corrected,  &o.  id, 

(n)  Bosanquet's  Rules,  60,  note  48;  and 
port,  Yol.  ii.  where  see  forms. 


(1)  Weiglqr  v.  Weir,  7  Serg.  k  Rawie,  810.  Vide  Thomas  v.  Roosa,  7  Johns.  461 ;  Harsel  v. 
K.  Alexander,  3  Rand.  94.  It  is  sufficient  to  allege  that  the  defendant  **  has  not  paid  said  sum*' 
^^AoQt  alleging  that  he  has  not  paid  any  part  of  it.    Judson  v.  Eslava,  Minor,  8. 

(2)  Where  it  appeared  ftrom  the  plaintifif  's  own  showing,  that  the  breach  alleged  could  not 
>*Te  taken  place  bdbre  the  action  was  brought,  it  was  held  bad  after  verdict.  Gonion  v,  Een- 
teJy.  2  Binn.  287. 

{t)  As  to  the  proper  mode  of  pleading  where  some  of  the  breaches  of  covenant  are  not  well 
ingned,  Wait  v.  MazweU.  4  Pick.  87. 
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6.  The 
damages. 


!▼•  ns  sarily  be  entitled  to  some  Danuiges^  and,  however  difficalt  it  may  be  to 
PAKiB,  &o.  ascertain  the  amoant,  the  Oourt  must  give  judgment  for  such  damages,  in 
6thly.  The  all  personal  actions  (o).  The  damages,  however,  must  be  proximate  and  not 
remote  or  depending  upon  a  contingency,  and  therefore  in  an  action  for 
not  replacing  stock  (p),  it  will  be  of  no  avail  to  state  in  the  declara- 
tion that  the  plaintiff  was  prevented  from  completing  an  advantageous 
contract  he  had  efi'tered  into  (jq).  Such  damag^es  as  may  be  presumed 
necessarily  to  result  from  the  breach  of  contract,  need  not  be  stated 
with  any  great  particularity  in  the  declaration  (1).  Therefore,  in  an  ao- 
tion for  not  accepting  goods  sold  to  the  defendant,  damages  resulting  from 
a  fall  of  the  market  price  may  be  recovered  under  a  special  count,  with 
a  general  allegation  of  loss  and  profit,  without  averring  that  the  value  of 
the  goods  was  less  at  the  time  the  contract  was  broken  than  when  it 
was  made  (r).  But  in  other  cases  it  is  necessary  to  state  the  damage 
arising  from  the  breach  of  contract  specially  and  circumstantially  in  order 
to  apprize  the  defendant  of  the  facts  intended  to  be  proved,  or  the  plain- 
tiff will  not  be  permitted  to  give  evidence  of  such  damage  on  the  trial  (5)  (2). 
And  where  the  plaintiff  seeks  to  recover  special  damage  in  regard  to  the 
non-completion  by  third  persons  of  contracts  the  plaintiff  had  made  widi 
them,  the  names  of  such  third  persons  should  be  stated  (t).  In  some 
[  •^SO  ]  cases,  where  the  plaintiff  seeks  to  recover  dama^esy  be  must  *declare 
specially,  though  he  might  have  recovered  the  principal  part  of  his  demand 
under  a  common  count :  thus,  in  an  action  against  the  vendor  of  an  es- 
tate, for  not  making  a  good  title  to  or  conveying  the  same,  only  the  de- 
posit money  can  be  recovered  under  the  count  for  money  had  and  re- 
ceived, and  if  the  purchaser  proceed  for  interest  and  expenses,  he  mast 
declare  specially,  stating  such  expenses  and  the  loss  arising  from  the  not 
having  the  use  of  the  deposit  money,  &c.  (ti).  And  where  a  sum  is  named 
as  3,  penalty  (a;),  the  plaintiff  may  proceed  for  general  damages,  and  may 
recover  them  beyond  the  amount  of  the  penalty  (y).  The  damages  should 
be  stated  according  to  the  facts  of  the  case  and  evidence,  but  no  incon- 
venience will  arise  from  the  statement  of  the  damage  or  injury  being  lar- 
ger than  the  proof  (8)  :  thus,  in  a  declaration  on  a  policy  of  insurance; 


(0)  1  Dow'8  Fep.  207. 

(p)  As  to  the  damages  in  this  action,  2 
Tauilt.  267;  7  Id.  14. 

(q)  Per  Cur.  in  Parkins  and  Howard,  E. 
B.  Trinity  Term,  1817.  What  are  not  dama- 
ges recoverable,  see  8  East,  8;  1  Campb.  187; 
5  Taunt.  484.  In  an  action  for  breach  of  a 
warranty,  plaintiff  may  recover  costs  paid  by 
him  to  a  third  person  to  whom  he  warranted ; 
2  Marsh.  481;  7  Taunt.  158;  and  see  Holt's 
N.  P.  0.  43;  6  Taunt.  247,  8  B.  &  P.  861. 

(r)  9  B.  &  C.  145,  152. 

(t)  As  to  damages  in  general,  see  Vin.  Ab. 


Damages,  and  Sayer*s  Law  of  Damages;  QaL 
Jon.  CoDtr.  886,  840,  &c. ;  and  see  poti  as  to 
the  statement  of  damages  in  actions  fijr  iorU. 

(/)  Bee  1  Saund.  243  c.  note  6;  11  Price,  19. 

(tt)  See  4  Esp.  Rep.  228;  1  B.  &  P.  806;  2. 
Bla.  Rep.  1078;  po$t,  vol.  ii.;  18  East,  98;  2 
Bing.  4. 

(r)  As  to  the  distinotbns  between,  a  pta^ 
ally  and  liquidated  damages,  see  6  Bing.  141; 
Chit.jun.  Gontr.886. 

(y)  18  East.  848;  1  Holt,  K.  P.  B^44;e 
B.  &  C.  224,  9  D.  &  R.  869,  8.  C. 


(1)  The  damages  sustained  are  matter  of  evidence,  and  need  not  be  aUeged,  nor  are  theiy  i 
scarcely  ever  stated,  but  in  a  general  manner.    Barmso  v.  Maden,  2  Johns.  149. 

(2)  Dartnall  v.  Howard,  6  Dowl.  &  Ryl.  442.  Special  damages,  such  as  the  law  wiU  not  in- 1 
1y  from  the  facts  stated,  must  be  specially  laid  in  the  declaration.  Byerson  v,  ManeiI]i8»X^ 
[arr.  450;  2  Greenl.  £v.  §  254;  Dickinson  v.  Boyle,  17  Pick.  78. 

(8)  Where  the  plaintiff  claims  more  damages  than  on  the  fSMse  of  the  decUration  appear  to  In 
due,  it  will  not  vitiate,  especially  after  verdict,  for  the  amount  of  the  damages  being  asoerta^Bsft 
by  the  jury,  it  is  to  be  presumed  they  were  assessed  according  to  the  proof!  Van  Rensselaer  •» 
Plainer,  2  Johns.  Gas.  18. 
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stating  a  total  loss,  a  partial  loss  may  be  recovered  (z).    Where  it  is  ^v.  it» 
positivelj  and  expressly  averred  in  the  declaration  that  the  plaintiff  has  ^^"'    ^* 
Bostaioed  damages  from  a  cause  subsequent  to  the  commencement  of  the  ^^^f^'^^^ 
action,  or  previous  to  the  plaintiff's  having  any  right  of  action,  and  the  action, 
jary  give  entire  damages,  judgment  would   be  arrested  (1)  ;  but  where  i.  in  as- 
tbe  cause  of  action  is  properly  laid,  and  the  other  matter  either  comes  Bampsit 
VDdcr  a  scilicet^  or  is  void,  insensible,  or  impossible,  and  therefore  it  can- 
not be  intended  that  the  jury  even  had  it  under  their  consideration,  the 
plaintiff  will  be  entitled  to  his  judgment  (a)  (2).     The  jury  cannot  give 
more  damages  than  are  laid  at  the  end  of  the  declaration  (6).     And  if 
tiiej  should  do  so,  the  surplus  should  be  remitted  before  judgment  has 
been  entered  (8).    If  the  plaintiff  have  merely  incurred  liability  to  pay 
eoets  without  having  jictually  paid  the  amount,  the  declaration  should  be 
fiamed  accordingly  (c),  and  even  noting  and  postages  on  a  bill  must  be 
declared  for  specially  or  cannot  be  recovered  (d). 

The  (hmmon  Counts  in  Assumpsit  are  frequently  sufficient  without  any  The  Com- 
special  count ;  and  even  where  the  declaration  contains  a  special  count  it  ^^^^  i^ 
is  in  general  advisable  to  insert  one  or  more  of  the  common  counts.     Al-  Assump- 
thoogh  the  pleading  rules,  Hil.  T.  4  W.  4,  now  prohibit  the  use  of  more  sit. 
1ka%  one  count  on  th^  same  cause  of  action,  excepting  that  a  count  upon 
iM  account  staled  is  always  admissible  in  addition  to  another  count  whether 
special  or  common,  but  which  still  in  prudence,  as  regards  costs  under 
acg.  Gen.  Hil.  Term,  2  W.  4,  should  *uever  in  practice  be  added,  unless  [  *340  ] 
Hb&Tt  be  adequate  ground  for  expecting  to  prove  it.     Though  it  is  a  rule 
that  when  there  was  an  express  contract  the  plaintiff  cannot  resort  to  an 
implied  one  (^)  (4),  yet  he  may  in  many  cases  recover  on  the  common 
mil/,  though  there  was  a  special  agreement,  provided  it  has  been  exe- 
€oted(5)  or  completely  performed  (/).     A  common  count  used  some- 
times to  save  a  verdict  where  the  evidence  varied  from  the  special  count ; 
tlos,  if  the  plaintiff  declared  specially,  as  having  built  a  house  accord- 
It)  2  Borr.  904;  1  Bla.  Rep.  198;  Mar-         {d)  2  Crom.  &  J.  408. 
AtHonlDSiimioe,  629;  Sayer  on  Damages,  (c)  2  T.  R.  105,640;  8  East,  80,  85;  6  T. 

4S;Tidd,  9th  edit.  871.  R.  825;  1  Stra.  648;  8  B.  &  P.  247. 

(i)  2  Sannd.  171,  b.  (/)  See  poti^  347  to  849,  and  exceptions 

(i)  Tidd,  9th  edit.  896.  there  stated, 

(c)  Pritchett  V,  Boer^,  8  T;^.  949.  t 

(1)  Vide  OoidoQ  v.  Kennedy,  2  Binn.  287. 

(2)  Shaw  V.  WUe,  2  Rawle,280. 
(S)  Tenant  v.  Oray,  5  Manf.  494;  HfuHs  v.  Jaffray,  8  Ear.  ft  J.  546;  Hoit  v.  Malony,  2  N. 

Bttip.  8*22;  Crist  v.  Hodges,  8  Dey.  208. 

(4)  Vide  Richardson  v.  Smith,  8  Johnff.  489;  Burlingame  v.  Burlingame,  7  Cow.  98,  94; 
iMdiegoD  0.  Crowley,  12  Conn.  558.  Where  there  is  a  special  agreement  to  pay  for  goods  or 
ttrriees  in  any  other  way  than  in  money,  it  most  bespeciidly  deolitfed  npon.  Raalett  v.  Moore, 
1  P«Bter.  (N.  H.)  886. 

(§)  IfidthiiMua  asfttflipKf  wiU  lie  to  recover  the  stipulated  price  due  on  a  special  contract, 
Ml  aader  seal,  where  the  contract  has  been  completely  execnted,  so  that  only  a  duty  to  pay  the 
aooejr  nmains.  Perkins  v.  Hart,  11  Wheat  287;  i^ykes  v  Sammerel,  2  Brown,  227;  JeweU  v. 
ftn^pd,  4  Cowen,  664;  Caosten  «.  Bnrke,  2  Har.  &  Gill.  295;  Snyder  v.  Castor,  4  Teates, 
VI;  Cochran  v  Tatam,  8  Monro,  405;  Feeter  v.  Heath,  12  Wend.  477;  May  v.  Wakefield,  7 
tm.  2;!8;  Oonisey  v.  Cotington,  5  Har.  &  Johns.  45;  Wood  v.  Gee,  8  M*Cord,  421;  Badg- 
er f.  Bales,  Wright,  705;  Fowler  «.  Austin,  1  Howard,  (Miss.)  156;  Bomeiser  v.  Dobson,  5 
WkmoD,  898;  Mattocks  v.  Lyman,   16  Vermont,  118;  Ames  v.  Le  Rue,  2  M*Lean,216;  Ber- 


1 


iMv.Byrd,  5  Pike, 661;  Brown  9. Ralston,  9  Leigh,  582;  Carson  v.  Allen,  6  Dana,  895— 
^ii  is  not  in  such  case  necessary  to  declare  upon  a  special  agreement  Bank  of  Columbia  v, 
nttanou,  7  Cranoh,299;  Felton  v.  Dickinson,  10  Mass.  287;  Sheldon  v.  \.oz,  5  Dowl.  &  ByL 
2n;  9Pei«n,  &  G.  641;  BiJwr  v.  Ctnrey,  19 Pick.  496;  Pettier  v.  SeweU,  12Wendell,  886. 
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IV.  rre  ing  to  an  agreement,  if  he  failed  to  prove  that  he  had  built  it  pursuant 
PARIS,  0.  ^^  atgreement,  he  might  still  in  some  cases  recover  on  the  common  count 
^uw  f^^  ^^^  ^^^  ^^^'^  ^^^  labor  actually  done  (g*)  (1).  And  where  a  bill  of  ex- 
change, or  promissory  note,  upon  an  improper  stamp,  had  been  taken  in  pay- 
ment of  a  debt,  the  plaintiff  was  at  liberty  to  resort  to  the  common  counts 
appropriate  to  the  original  debt  (A)  (2),  and  which  additional  counts  is 
now  expressly  permitted  to  be  added  in  an  action  on  a  bill  or  note.  He 
may  also  ground  his  claim  upon  such  counts,  if  applicable  to  the  original 
consideration,  in  cases  where  the  bill  or  note  has  been  dishonored,  and  the 
defendant,  when  necessary,  has  had  due  notice  (t).  But  where  the  de- 
mand is  founded  upon  a  written  agreement,  which  ought  to  be,  but  is  not 
stamped,  plaintiff  was  not  permitted  to  resort  to  an  implied  contradt,  in 


action. 

1.  In  as- 
sumpsit. 

Common 
ooonts. 


(g)  See  post,  848,  849. 

{k)  1  East,  58;   Chit,   on  Bills,  7th  edit. 


868,  366;  PhiUips  on  £▼.  5th  edit.  toL  i.  609. 
(i)  See  post,  847. 


(1)  Where  a  party  declares  on  a  special  contract,  seeking  to  recover  thereon,  bnt  fails  in  hli 
right  so  to  do  altogether,  he  may  recover  on  a  general  count,  if  the  case  be  such  that,  suppos- 
ing there  had  been  no  special  contract,  he  might  still  have  recovered  for  money  paid,  or  for 
work  and  labor  done.  Cooke  v.  Munstone,  1  New.  Rep.  855;  Tuttle  v.  Mayo,  7  Johns.  182; 
Linningdale  v.  Livingston,  10  Johns.  186;  Keyes  v.  Stone,  5  Mass.  891.  Or  for  aseandoo- 
cupation,  (Perrine  v.  Hankinson,  6  Halst.  181,)  or  for  money  had  and  received,  Schillinger  v. 
M*Cann,  6  Greenl.  864.  And  although  the  plaintiff  may  resc^  to  the  general  counts  without 
having  attempted  to  prove  the  special  agreement,  yet  in  no  case  can  he  recover  on  the  genersl 
counts  where  the  special  agreement  continues  in  force.  Linningdale  v.  Livingston,  10  Johns. 
87;  Raymond  v.  Bearnard,  12  Johns.  274;  Wilt  v.  Ogden,  18  Johns.  56;  Jennings  v.  Camp.  Id. 
94;  Felton  v.  Dickinson,  10  Mass.  287;  Shepard  v.  Palmer,   6  Conn.  100;  Speake  p.  Sheppard, 

6  Har.  &  Johns.  81;  Arnold  v.  Paxton,  6  J.  J.  Marsh,  505;  Stevens  v.  Cushing,  1  N.  Hamp. 
17;  Blair  v.  Asbury,  4  Porter,  435;  Crammer  v.  Graham,   1  Black£  406;  Outwater  v.  Dodge, 

7  Cowen,  85;  Porter  v.  Beltzhoover,  2  Harrington,  484;  Ames  v,  Le  Rue,  2  McLean,  216; 
Londegron  v.  Crowles,  12  Conn.  558;  Fowler  r.  Austin,  1  Howard,  (Miss.)  156;  Morrison  r. 
Ives,  4  Sroedes  &  Marshall,  652;  StolUngs  v.  Sappington,  8  Missouri,  118;  Christy  r.  Price, 
7  Missouri,  480;  Charle.s  v.  Dana,  2  Shepley,  888;  Ames  v.  Sloat,  Wright,  577. 

Indebitatus  assumpsit  will  not  lie  where  the  agreement  is  not  for  payment  of  money,  bat  for 
the  doing  of  some  other  thing;  the  action  in  such  case  must  be  special,  Spratt  v,  M*Rinney*s,  1 
Bibb.  595;  Brookes  v.  Scott,  2  Munf.  844;  Cochran  v.  Tatum,  8  Monro,  405;  Snedioor  r.  Leach- 
man,  10  Alabama,  330;  Burrall  o.  Jacot,  1  Barbour,  165.  Where  goods  are  sold  and  dehvered 
on  a  special  contract,  that  the  buyer  shall  pay  therefor  in  town  orders  payable  at  a  future  day, 
and  he  fails  to  procure  the  orders,  the  seller  cannot  maintain  indebitatus  assumpsit  for  the  goods^ 
before  the  time,  when  the  orders  were  to  be  payable,  has  expired.  Before  that  time,  his  only 
remedy  is  by  an  action  for  breach  of  the  special  agreement.  Hunneman  v,  Grafton,  10  Meteal^ 
454.  See  Allen  v.  Ford,  19  Pick.  217;  Yale  v.  Coddington,  21  WendeU,  176;  Martin  r. Fuller. 
16  y«rmont,  108.  And  where  the  plaintiff  declares  specially  he  cannot  recover  on  evidence  tp- 
plioable  to  the  general  counts  only;  such  evidence  being  objected  to.  Davenport  v.  Wheeler,  7 
Cow.  281;  HoUinshead  v.  Mactier.  18  Wend.  276.  In  that  case  it  was  held,  that  if  a  man  con- 
tract to  work  by  special  contract  so  far  as  the  work  was  done  according  to  the  contract,  the  com- 
pensation should  be  according  to  the  contract;  but  as  to  that  part  where  the  contract  was  aban- 
doned, he  should  recover  according  to  the  work  done  as  if  no  contract  had  existed.  The  same 
rule  was  adopted  by  the  court  in  Dubois  v.  The  Deleware  and  Hudson  Canal  Company,  4  Wend. 
V  289.  See  also  MerriU  v.  The  Ithaca  &  Oswego  Rail  Road  Co.,  16  Wend.  586.  See  Chitty  Cost. 
(5th  Am.  ed.)  566  n.  1.  569  n.  8. 

(2)  So  in  an  action  against  two  defendants  upon  a  promissory  note,  if  the  note  be  void  as  to 
one  of  them,  the  plaintitl  may  recover  against  both  on  the  general  counts.  Wilkins  v.  Reed,  6 
Greenl.  220.  A  promissory  note  is  evidence  under  the  money  counts  in  an  action  by  the  indor^ 
see  against  the  maker.  New  Jersey  B.  Co.  v,  Myers,  7  Halst.  141.  So  in  an  action  against  the  in- 
dorsee Ellsworth  V.  Brewer,  11  Pick.  816;  State  Bank  v.*Hurd,  12  Mass.  172;  Hodges  v.  Hol- 
land, 16  Pick.  895;  Remsey  v.  Duke,  1  Morris,  885;  Knight  v.  Fox,  1  Morris,  805;  Kmg  «. 
Wall,  1  Morris,  187;  Goodwin  v.  Morse,  9  Metcalf,  278;  Moore  v.  Moore,  9  Metcalf;  417.  See 
Wild  V.  Fisher,  4  Pick'.  421 ;  Ramsdell  v.  Soule,  12  Pick.  126;  Webster  v.  Randall,  19  Pick.  13; 
even  though  it  was  payable  in  foreign  bilhi.  Young  v,  Adams,  6  Mass.  182;  or  if  the  mak- 
er sigped  merely  for  the  accomodation  of  the  payee.  Cole  v.  Cushing,  8  Pick.  48;  and  although 
it  does  not  purport  to  be  for  value  received.  Townsend  v.  Derby,  8  Metcalf,  868.  So  a  ch»ok 
on  a  bank,  in  which  the  drawer  has  no  funds,  may  be  given  in  evidence  under  the  money  counts, 
in  an  action  against  the  drawer,  without  showing  presentment.  Cushiiig  v.  Gore.  15  Maas.  69. 
See  Ellis^p.  Wheeler.  3  Pick.  18;  Ball  v.  Allen,  16  Mass.  488. 
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order  to  ayoid  the  production  of  such  express  agreement  (A) :  and  if  there    Jv«  i». 
were  no  privity  between  the  parties  independently  of  the  special  contract,  '^*™»  **• 
the  common  counts  would  be  of  no  avail  (/).     The  entering  of  a  nolle  pro-  ^^^y-  ^® 
sequi  to  a  special  count  would  not  bar  a  recovery  upon  a  common  count  ^Son!* 
for  the  same  demand  (w).  l.  In  as- 

Common  counts  in  an  action  of  assumpsit  are  founded  on  express  or  sampsit. 
implied  promises  (n)  to  pay  money  in  consideration  of  a  precedent  and  Common 
ezUlinsr  debt.     In  general  the  consideration  must  have  been  exectUed,  not  ^^^ 
executory  and  the  plaintiff  must  have  been  entitled  to  payment  in  money ^ 
not  merely  to  the  delivery  of  a  bill  of  exchange  or  of  goods,  unless  the 
time  for  payment  of  such  bill  has  expired  (o). 

It  has  been  said  that  the  common  counts  will  not  lie  in  any  case  in 
which  debt  is  not  sustainable  (;?)(1).  This  may  be  true  as  a  general  rule, 
but  there  are  some  exceptions.  Thus  debt  on  simple  contract  could  not 
be  maintained  against  an  executor,  to  recover  a  debt  which  was  *due  [  *341  ] 
from  the  testator(^),(but  which  was  altered  by  3  &  4  W.  4,  c.  42,  s.  14)'^ 
Dor  can  debt  be  brought  for  the  recovery  of  part  of  a  debt  payable  by  in- 
stalments, the  whole  of  which  have  not  accrued  due  (r)  ;  but  assumpsit 
may  be  maintained  in  both  cases.  It  has  also  been  doubted  whether  debt . 
its  on  2L  quantum  meruit  count  (5)  ;  but  certainly  such  count  was  suffi- 
cient when  framed  in  assumpsit. 

The  common  counts  were  of  four  descriptions.  1st,  The  indebitatus 
ooQDt.  2dly,  The  quantum  meruit.  3dly,  The  quantum  valebant ;  and 
4thly,  The  account  stated. 

The  indebitatus  assumpsit  count  (0?  since  the  Beg.  Gen.  Hil.  Term,  4  IndtbUahu 
W.  4,  states,  that  "  the  defendant,  on,"  &c.,  (a  named  day  before  the  is-  «»«*»jP*»* 
wing  of  the  first  process  in  the  action)  (w),  was  indebted  to  the  plaintiff  in  ^^'^  * 
a  named  sum  of  money,  for,  &c.  [as  for  use  and  occupation,  or  for  real 
property  sold  (a;),  or  goods  sold,  or  for  personal  services,  or  for  money 
leot,  paid,  or  had  and   received,  or  for  interest,  or  for  some  other  pre- 
existing debt  on  simple  contract,  incurred  at  the  defendant's  request ;]  and 
tliat  being  so  indebted^  the  defendant,  in  consideration  thereof,  then  pron^ 
fci  the  plaintiff  to  pay  him  the  said  sum  of  money  on  request "  (2). 


{k)'2Kk  P.  118;  8  Esp.  Rep.  218;  1  N. 
t  278;  2  Marsh.  278.  If  the  plaintiff  can 
*^  oat  his  case  without  prodacing  a  written 
H^wntnt,  or  disclosing  that  there  is  one,  the 
wendut  cannot  produce  it  unless  it  be  stamp- 
•itVeeGBing.  832. 

(0  3  M.  &  Rel  178;  3  Campb.  101;  Chittj 
«  BiUi,  7th  ed.  864;  PhUUps  on  £v.  6th  ed. 
^  ii.  109. 

(«)  M.&M.811. 

(«)  There  is  not.  in  pleading,  any  differ- 
Me  between  an  express  and  implied  promise. 
(«)  Pott,  846. 

{p)  Sttlk.  28;  2  Lev.  168;  Carth.  276. 
(9)  JinU,  118. 
ir)  Id. 


(i)  jf n/e,  109  note  (q). 

(0  See  the  form,  vol.  ii. 

(«)  The  exapt  time  is  not  material  in  the 
common  ooonts;  but  where  there  is  a  special 
count  on  a  bill  of  ^exchange,  &c.  preceding  the 
common  counts,  it  is  usual  and  proper  in  the 
first  common  count  to  lay  the  day  after  the  biU 
was  doe,  or  other  special  cause  of  action  was 
complete;  and  in  the  subsequent  counts  and  in 
the  breach  to  refer  to  the  latt  mentioned  day; 
1  Wils.  88.  Venue  is  now  to  be  omitted  in  the 
body  of  the  count,  but  time  is  stiU  to  be  repeat- 
ed to  every  traversable  allegation,  or  the  de- 
fendant may  demur  specially. 

(x)  Sed  qvMre  if  it  lies  for  real  property 
sold,  &c.    See  poet,  848,  844. 


^1)  Where  there  is  a  subsisting  unexecuted  agreement  indebitatus  assumpsit  will  not  lie. 
wngs  e.  Sappington,  8  Missouri,  118;  Christy  v.  Price^7  Mi^uri,  480;  Chamtters  v.  King, 
>llin«xri,  617;  Charles  v.  Dana,  2  Sbepley,  888;  Ames  v.  Sloat,  Wright,  677;  Hall  v.  Blake» 
^rigiit,  489.  Where  damages  are  claimed  for  the  breach  of  a  special  contract  the  declarat'ion 
^  eoont  on  the  contract  Royalton  v.  EL.  &  W.  Turnpike  Co,  14  Vermont*  811;  Mann  v. 
I«*e,  11  N.  Hump.  246. 

('^)  K  declaration  in  indebitatus  assumfMiit,  though  it  aver  neither  time,  nor  plaoe,  nor  any 
^^"^  to  pay,  is  good  on  general  demurrer^  Peyser  v.  ShaCv,  2  Cowan,  487> 
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IT.  m        The  quantum  meruit  count,  instead  of  stating  that  the  defendant  was 
PABw  &c.   indebted  to  the  plaintifr  in  a  certain  sum  of  money  for  work,  &c.a  as  in 
6thly.  The  ^j^g  indebitatus  count,  was  in  this  form, "'  and  whereas  also,  afterwards,  to 
aotion!*      "^^^y  ^"^9  *^-  ^^  consideration  that  the  plaintiflF,  at  the  request  of  the  defen^J- 
1.  In  as-     ^'^t,  had  done  work,  &c.  (^stating  the  subject  matter  of  the  debt  according: 
Bampsit.     to  the  fact^  and  usually  as  in  the  indebitatu^i  count) ^  he  the  defendaut 
Qwinium   promised  the  plaintiff  to  pay  him  so  much  money  as  he  therefore  reasona- 
mtruU       ^ly  fi^served  to  have  ;"  and  the  count  then  averred,  **  that  the  plaintifi 
therefore  deserved  to  have  a  named  sum,  whereof  the  defendants  after- 
wards, to  wit,  on,  &c.  aforesaid,  had  notice." 
Qiumtttm       The  quantum  valebant  count  was  in  general  confined  to  the  case  of  a 
''''^t^'**    claim  for  goods  sold^  and  instead  of  the  quantum  meruit^  stated  that  '•  the 
defendant  promised  to  pay  so  much  as  the  goods  were  reasonablt/  worlJi  r 
and  concluded  with  a  corresponding  averment  that  they  were  reason- 
ably worth  a  named   sum,  and  that  the  defendant  had   notice  there- 
of.    In  other  respects  this  count  was  similar  to  the  quantum  meruit. 
Although  Sir  William  Blackstone  mentions  the  quantum  meruit  and  vale- 
[  •342  ]  bant  as  useful,  and  as  then  to  have  been  *supposed  necessary  precautions  to 
.  avoid  the  risk  of  the  plaintiff 's  not  being  able  to  prove  an  agreement  to 
pay  ^  fixed  price ;  the  opinion  of  the  profession  has  long  been  that  such 
quantum  meruit  and  quantum  valebant  counts  are  wholly  unnecessary,  and 
that  under  an  indebitatus  count  in  assumpsit  or  debt  the  plaintiff  may  re- 
cover, although  there  be  no  evidence  of  a  fixed  price,  and  Reg.  Gen.  Trin, 
T.  1  W.  4,  prescribing  forms  of  indebitatus  counts  may  be  considered  as 
virtually  abolishing  the  quantum  meruit  and  valebant  counts. 
Aooouiit         The  accaunt  stated  still  retains  its  original  utility.   It  alleges,  that  **  the 
Btated.       defendant  on  a  named  day,  month,  and  year,  accounted  with  the  plaintiff 
of  and  concerning  divers  sums  of  money  before  then  due  from  the  defend- 
ant to  the  plaintiff,  and  then  in  arrear  and  unpaid,  and  that  upon  such 
accounting,  the  defendant  was  then  found  to  be  in  arrear  to  the  plaintiff 
in  a  named  sum,  and  that  being  so  found  in  arrear  and  indebted,  the  de- 
fendant in  consideration  thereof  then  promised  the  plaintiff  to  pay  him  the 
same  on  request." 

The  Com-  Upon  these  counts  the  Common  Breach  was,  ^'  Yet  the  said  defendant, 
^^  fcbe-^^^  regarding  his  said  promises  and  undertakings,  but  contriving  and 
fore  Reg.  craftily  and  subtly  intending  to  deceive  and  defraud  the  said  plaintiff  in 
Gen.  Trin.  that  rcspect  (y),  hath  not  (although  often  requested  so  to  do)  (z),  as  yet 
T.  1 W.  4.  pi^id  iQ  |;ije  said  plaintiff  the  same  sums  of  money  or  any  part  thereof,  but 
hath  wholly  neglected  and  refused,  and  still  neglects  and  refuses  so  to  do, 

to  the  plaintiff's  damage  of  £ (a  named  sum),  and  thereupon  he 

brings  his  suit,  &c."    This  breach  is  necessarily  raried  in  actions  by  and 

against  surviving  partners,  husband  and  wife,  executors  and  assignees, 

Ac.  (a).    The  form  prescribed  by  Reg.  Gen.  Trin.  T.  1  W.  4,  is  even 

still  more  concise  (a). 

Oftheap-       Formerly  these  general  counts  for  work,  goods  sold,  Ac.  were  not  ii 

p^wation  0  ^g^  .  ^^^  Lord  Holt  is  stated  to  have  said  that  he  was  a  bold  man  wh( 

oonntB  in  first  ventured  on  them ;  but  they  are  now  much  more  frequent  than  th< 

C^''^*'*^     special  counts,  when  the  action  is  for  a  Common  debt  or  for  any  moHe\ 

(y)  Jinte,  886,  837.  Wila.  33;  ante,  831. 

ix)  The  printed  forms  generally  contain  a         (a)  See  ante,  882;  jwtl,  859;  and  pod,  to 
special  request,  but  thin  is  unnecessary,  1      ii. 
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demand  (6).     It  is  not  safficient  to  state  merely  that  the  defendant  "  was    ^r.  rai 
indebted  to  the  plaintiff  in  a  certain  sum,  and  promised  payment  (1)  ;  it  ^^"*  *^ 
must  be  shown  what  was  the  cause  or  subject-matter  or  nature  of  the  debt ;  ^^^^^^  ^*"® 
as  that  it  was  for  work  done,  or  for  goods  sold,  <fec.  (c).     But  it  is  not  ne-  action, 
cessary  to  state  the  particular  description  of  the  work  done  (2),  or  goods  i.  in  as- 
sold,  &c. ;  for  the  only  reason  why  the  plaintiff  is  bound  to  show  in  what  ■umpsit. 
respect  the  defendant  is  indebted,  is,  that  it  may  appear  to  the  Court  that  it  Common 
isnotadebt  of  record  or  •specialty  (3),  recovcrablein  another  form  of  action,  *r  ♦"ft©  1 
bat  only  on  simple  contract ;  and  any  general  words  by  which  that  may  ap-  L  J 

pear  ai^e  sufficient  (d).  Unnecessary  statements,  such  as  the  local  situation 
of  the  premises,  in  a  count  for  use  and  occupation,  should  be  avoided,  as  a  va- 
riance might  be  fatal  (e).  Several  distinct  debts  due  in  respect  of  different 
contracts  not  under  seal,  of  the  same  or  a  different  nature,  as  demands  for 
work,  and  debt  for  goods,  monies  lent,  &c.  mi^ht  always  be  included  in 
one  count  of  this  description;  and  the  plaintiff  would  succeed  ;7ro  tanto 
thongh  he  only  prove  one  of  such  contracts  (/)  (4).  If  one  of  the  sub- 
ject-matters be  improperly  stated,  the  defendant  should  not  demur  to  the 
whole,  but  only  to  the  insufficient  pa^t  of  the  count  or  declaration  (§•). 
Under  an  indebitatus  count  the  plaintiff  may  recover  what  may  be  duo  to 
him,  although  no  specific  price  or  sum  was  agreed  upon ;  and  therefore  it 
has  been  observed  that  the  quantum  meruit  and  quantum  valebant  counts 
are  in  no  case  necessary,  and  should  in  many  cases  be  omitted,  to  prevent 
unnecessary  prolixity  and  expense  (A).  It  was  laid  down,  that  under  a 
quantum  meruit  count  the  plaintiff  could  not  recover,  if  the  goods  were 
sold,  or  the  work  done,  &c.  at  a  certain  price  (i). 

In  each  of  these  counts,  upon  an  executed  consideration,  except  that 
for  money  had  and  received,  and  the  account  stated,  it  is  necessary  to 
allege  that  the  consideration  of  the  debt  was  performed  at  the  defendant's 
request,  though  such  request  might  in  some  cases  be  implied  in  ovidence 
(k) ;  and  it  must  also  be  stated  that  the  defendant  promised  to  pay  a 
specific  sum,  or  so  much  as  the  plaintiff  reasonably  deserved,  averring  in 
the  latter  case  what  sum  is  due  (/).  As  the  common  counts  are  so  useful 
in  practice,  it  may  be  advisable  concisely  to  consider  the  particular  appli- 
cability of  each. 

The  common  counts  relating  to  Real  Property  most  frequently  occur  Common 
where  the  action  is  brought,  either  for  the  recovery  of  a  sum  agreed  to  be  u^Beai* 

Property 

(6)  2  Stra.  988;  1  Sannd.  269,  n.  2;  2  Id.  (e)  See  ante,  276.                                           ™  partioil- 

122,0.2;  360,  n.  2;  874.  n.  1;  Fitzg.  802;  (/)  2  Saand.   122,  note  2;  Bee  the  form  ^'* 

(^  Dig.  Aflenmpnt,  H.  8;  18  East,  107.  poiU  ^ol.  li. 

(c)2Saund.  850,  n.  2;  Cro.  Jao.  245.  (g)  2  Cromp.  &  Jerv.  418;  2T7r.468. 

{d)  Skio.  217,  218;  2  Saund.  260,  note  2,  (A)  2  Saand.  122  a.  note  2. 

S78;  2  Lev.  158;  Garth.  276;  2  Wile.  29;  1  (0  IStra.  648;  but  see  6  Taunt.  108. 

^^  8;  1  Sid.  425;  Bac.  Ab.  Assumpsit,  F.;  {k)  Pott,  850;  1  Saund.  264,  note  1;  6  M. 

U.  Baym.  1429;  By  special  custom  eyen  the  &  Sel.  446;  9  B.  &  C.  548;  4  M.  &  R.  448, 

<:MBe  of  the  debt  need  not  be  shown.     2  Stra.  S.  C. 

720;  1  Saund.  68,  note  2.  {D  2  B.  &  P.  821. 

(1)  Beanchamp  v.  Bosworth,  8  Bibb.  115;  Chandler  v.  State,  5  Har.  k  Johns.  284;  Maury 
ROfite,  2  Stewart,  472. 

It  is  however,  safficient,  by  long  practice,  in  Massachusetts  to  state  the  indebtedness  '<  a<v> 
ttTding  to  aooount  annexed  "  to  the  writ,  tiie  schedule  supplying  the  allegation  of  consideration. 
Uder  V,  Bobb'ms,  18  Bfass.  284. 

(2)  Lewis  V.  Culbertson,  11  Serg.  k  Rawle,  49.    Vide  Edwards  v,  NichoUs,  3  Day,  16. 

(3)  11  Serg.  ft  Rawle,  49. 

(4)  Aee.  Bailqr  v-  Freeman,  4  Johns.  289.  But  a  demand/or  certain  lande  told  and  convey" 
'i  ii  too  general,  and  cannot  be  Joined  with  the  common  counts,  Nelson  v.  9wan,  18  Johns.  4&. 
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action. 

1.  In  as- 
sumpsit 

Common 
ooonts. 


IV.  n»  paid  as  the  price  or  value  of  an  estate  sold  by  the  plaintiff  to  the  defend- 
PAMs,  &c.  ^^^^  ^j.  ^^  recover  the  rent  of  premises  holden  by  the  defendant  «as  the 
SS^'or*  plaintiff's  tenant. 

If  in  the  deed  by  which  a  freehold  or  leasehold  estate  is  conveyed,  there 
be  an  express  or  even  implied  covenant  by  the  defendant  to  pay  the  price, 
of  course  assumpsit  cannot  be  maintained  (m).  It  has  been  doubted 
whether  the  indebitatus  counts  can  be  sustained  for  the  price,  *altboQgh 
r**^^  1  ^^^  estate  has  been  conveyed,  and  there  be  no  covenant  to  pay  the  money 
L  **"  J  ^nj^  But  these  counts  are  sometimes  adopted  in  practice  (c;),  and  may 
properly  be  sustained  (/>)  (1).  Although  it  may  be  judicious  to  insert  a 
special  count  (2).  If  the  objection  to  the  common  counts  be  founded  on 
the  notion  that  the  demand  savors  of  the  realty  (g),  it  might  be  better  to 
declare  in  debt  (S)/ 

The  common  count  for  tise  and  occupation  is  of  very  frequent  occar- 
rence  (r).  It  is  founded  on  the  statute  ($),  which  enacts,  ^'  that  it  shall 
be  lawful  for  a  landlord,  when  the  agreement  is  not  by  deed,  to  recover  a 
reasonable  satisfaction  for  the  tenements  held  or  occupied  by  the  defend- 
ant, in  an  action  on  the  case  for  the  use  and  occupation  of  the  premises ;'' 
and  if  in  evidence  on  the  trial,  any  parol  demise  or  agreement,  not  by 
deed,  whereon  a  certain  rent  is  reserved,  shall  appear,  the  plaintiff  shall 
not  be  nonsuited,  but  may  use  the  same  as  an  evidence  of  the  quantum 
of  the  damages  to  be  recovered  (4). 

The  object  of  the  statute  was  the  removal  of  the  difficulties  ezperieneed 
by  landlords  in  declaring  at  common  law  for  rent ;  the  statute  remedies 
this  evil  but  does  not  entitle  a  landlord  to  recover  rent  in  cases  in  which 
he  had  not  at  common  law  a  right  to  recover  it.  It  affects  only  the  mode 
of  declaring  (^). 

The  effect  of  the  statute  is  to  render  the  commom  counts  sufficient  al« 
though  there  be  a  formal  written  agreement  in  all  cases  in  which  there  is 
not  a  demise  by  a  lease  or  instrument  under  seal.  In  the  latter  eventcove* 
nant  or  debt  is  the  remedy  («)  (5).  These  counts  may  be  supported,  if 
there  has  been  a  legal  tenancy,  although  the  defendant  to  whom  the  prem*  i 
ises  were  let,  did  not  himself  occupy  them,  but  lot  them  to  another  (z) ;  \ 


(oi)  AnU,  108. 

(n)  P§r  Lord  EUenborongh,  James  v.  Shore, 
Sittings  at  Westminster  after  Michaelmas 
Term,  1816;  Stirling,  attorn^  for  the  plain- 
tiff; and  see  8  Tyr.  968. 

(o)  See  the  forms,  pot/,  yoL  ii. 

(p)  See  observations  in  HaUes  v.  Bandel,  8 
Tyr.  968. 

(9)  See  anie,  105. 

(r)  See  in  general  Chit  jun.  on  Contracts, 
106;  5  B.  &  G.  888;  8  D.  &  R.  67. S.  C. ;  post, 
Tol.  ii.    As  to  the  stamp,  if  there  be  a  written 


agreement  8  £sp.  812;  1  New  Bep.  272,  Parol 
agreement  to  take  on  terms  of  a  former  written 
agreement,  the  latter  must  be  stamped,  7  B.  & 
C.  625.  In  general  it  suffices  if  plaintiff  can 
make  out  his  case  without  diselosing  that  there 
was  a  written  agreement.  In  such  case  de- 
fendant cannot  produce  it  unstamped,  6  Bing. 
882. 

(i)  11  Geo.  2,  0.  19. 

(0  5  B.  &  C.  882,  888;  81).  &  B.  67,  &  C. 

(tt)  AnU,  106. 

(x)  8T.  B.827. 


(1)  Siltzell  9.  Michael,  8  Watts  &  Serg.  829. 

(2)  Bat  see  11  Serg.  &Bawle,  50,  that  the  declaration  ought  to  lay  the  contract  striotlj.  And 
see  Weigley  v.  Weir,  7  Serg.  &  Rawle,  811,  and  Codman  v.  Jenkins,  14  Mass.  98. 

(8)  Smante,  104  in  note;  Butler  v,  Lee,  11  Alabama,  885. 

(4)  In  Egler  v.  Marsden,  5  Taunt  25,  which  was  an  action  of  debt  for  use  and  oooupaticn, 
GiBBs,  J.,  says, — **Thi8  is  not  an  action  on  the  statute  11  0.  2.  c.  19.  The  meaning  of  that 
act  was,  you  may  bring  an  action  upon  the  case,  and  although  it  shall  appear  that  there  was  a 
oontraot  under  a  certain  rentreserred,  yet  you  shall  recover  a  reasonable  compensation  for  the 
use  of  that  which  you  go  for."  - 

(5)  See  ante,  106,  in  note;  Gage  o.  Smith,  14  Maine,  (2  Shepl^,)  466;  Blume  v.  H'Clur- 
ken,  10  WatU.  880.  • 
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Common 
counts. 
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or  allowed  his  servants  only  to  inhabit  them  (^)  ;  or  although  the  prem- 
ises were  destroyed  by  fire,  or  otherwise  rendered  uninhabitable  {z)  be- 
fore the  rent  accrued  due.  It  suffices  if  there  were  a  constructive  legal 
possession,  provided  there  were  a  holding  or  tenancy  (a)  (1).  And  it 
£es  against  a  tenant  who  holds  over  after  the  expiration  of  a  demise  by 
deed,  to  recover  rent  accruing  due  after  the  end  of  the  term  (6).  But  a 
iasbaDd  cannot  be  sued  alone  for  the  use  and  occupation  of  premises  by 
lij  wife  dum  sola ;  as  it  cannot  *be  said  that  she  occupied  at  his  request 
(c).  The  mode  of  describing  the  premises  is  pointed  out  in  the  second 
Tolome  (d). 

The  indebiiatus  count  may  also  be  brought  to  recover  a  remuneration 
for  the  use  and  occupation  or  enjoyment  of  2k  fishery^  a  water-course  (e) 
10  a  pew,  and  for  tolls,  &c.  (/)  (2)  or  other  incorporeal  hereditament ; 
Ihoaghin  strictness,  as  being  incorporeal  matters,  there  could  not  have 
n  a  sufficient  demise  or  contract  otherwise  than  by  instrument  un- 
seal (g*).  So  indebitatus  assumpsit  lies  for  the  antecedent  use  and 
pation  of  a  messuage,  together  with  incorporeal  hereditaments,  or  of 
latter  alone,  although  a  special  count,  setting  out  a  contract  for  let- 
the  same,  would  be  void,  because  not  under  seal,  and  therefore  inva- 
at  common  law  {g), 

• 

The  common  indebitatus  count,  to  recover  the  price  or  value  oi  goods  Goods  sold. 
*  bj  the  plaintiff  to  the  defendant,  states,  that  the  defendant  was  indcbt- 
to  the  plaintiff  for  goods,  chattels,  and  effects,  by  the  plaintiff  sold  and 
s/trerei/  to  the  defendant  ^*  at  his  request." 

It  seems  that  the  price  or  value  of  fixtures  and  perhaps  crops  sold,  may 

recovered  under  the  common  count,  provided  there  be  inserted  therein, 

»ides  the  word  goods ^  the  ij^rma  fixtures^  crops,  chattelsj  effects,  Ac.  (A). 

•is,  however,  usual  to  frame  the  count  differently  where  the  price  of  fix- 

(t)  or  crops  (A)  (8)  is  sought  to  be  recovered.     1(  cattle ,  were  sold, 

(word  should  be  introduced  into  the  "count,  .though  the  word  chattelsy 

lich  includes  animate  as  well  as  inanimate  things,  would  suffice.     Where 

agreement  between  an  out-going  and  in-coming  tenant  was  that  the  lat- 

Br  ahoald  buy  the  hay,  &e,  of  the  former  upon  the  farm,  allowing  the  ex- 

of  repairing  the  fences,  <tc.  and  that  the  value  of  the  hay,  &c.  and 

the  repairs,  should  be  ascertained  by  third  persons,  it  was  held  that  the 

'  loce  settled  to  be  due,  that  is,  the  value  of  the  goods,  allowing  for  the 

{,  was  recoverable  upon  the  count  for  goods  sold  (/).    Upon  one 


(!)  16  EMt.  83. 

(0  4  Tannt.  45;  that  is  if  tlra  landlord 
»R  not  bound  to  render  them  habitable,  see 

kM.268;4C.&P.  66. 

(«)  6  Biog.  206. 

(4)4B.4C.  8;  6D.&&.42,8.a 

^f)  1  B.  4  B.  60. 

(^)  The  titoation  of  the  premises  need  not 

'  fbowD.    As  to  a  Tarianoe  in  stating  the 

n*irf.tndo«ie,276. 

(«)4B.tC.8;  6D.&R.42,S.C. 

()  See  the  forms  and  notes,  poit,  vol.  li.. 

'  «>/«,  101. 


(g)  Bird  v.  Higginson,  1  Har.  Bep.  61. 

Ih)  PotU  vol.  ii.  See  7  Taunt.  188;  2 
Marsh.  496,  S.  C.  The  words  •'effecUy*'  in- 
cludes •«  fixtures,'*  1  B.  &  Aid.  206;  and  see  1 
Crom,  M.  &  Ros.  266,  as  to  **  goods,  and 
chattels,  fixtures  and  effects,*'  and  import  of 
those  terms. 

(»)  Id.  48, 187,  185. 

(At)  Id,  44, 185.  See  1  B.  &  P.  897;  8  B. 
C.  867,  864;  4  M.  &  R.  466,  8.  C;  9  Id, 661; 
4  M.  &  R.  224,  S.  C. 

(/)  12£ast»  1. 


0)  See  sate,  106  in  note;  Beach  v.  Gray,  2  Denio,  84. 
\f)  General  indebitatns  assumpsit  lies  for  tolls.     I'roprh 


.,  -..»«.,».—««*  assumpsit  lies  for  tolls.    I'roprietors  of  Quincy  Canal  v.  Neweomb, 

0)  BesUwis  V.  Cnlbeitton,  11  Serg.  k  Bawle,  48. 


845 


OF  THE  DECLABATION; 


nr.  ITS    count  for  goods  sold  in  the  common  form,  the  prices  of  different  goods  sold 
PABT8,  &o.  ^j.  ^jijfgrent  times  may  be  recovered  (m). 

6thly.  The  jjj  order  to  maintain  a  count  for  goods  sold  and  delivered^  it  is  essential 
action.  t^at  the  goods  should  have  been  delivered  to  the  defendant  or  his  agent  or 
1.  In  M-  to  a  third  person  (1),  and  credited  by  the  plaintiff,  at  the  request  of  the  do- 
sampsit.  fcndant,  or  that  something  equivalent  to  a  delivery  *should  have  occurred 
[  *846  ]  (n),  and  if  not  delivered  but  still  on  premises  of  vendor  though  packed  ia{ 
boxes  furnished  by  purchaser,  plaintiff  would  be  nonsuited,  for  he  should  j 
have  declared  for  goods  bargained  and  sold  or  specially  (o)(2).  Where  1 1 
contract  was  made  between  A.  and  B.,  whereby  A.,  having  a  quantity  of] 
apples,  agreed  to  sell  his  cider  to  B.  at  a  certain  price  per  hogshead,  to  be  \ 
delivered  at  T.  at  a  future  time,  the  cider  to  be  manufactured  by  6.  oa 
A.'s  premises ;  and  A.  delivered  a  quantity  of  apples  to  B.'s  servant;: 
but  before  the  time  for  delivery  of  the  cider  it  was  seized  and  sold  by  thei 
excise,  in  consequence  of  B.'^s  default ;  it  was  held,  that  as  the  delivery 
at  T.  thus'l^ecame  impossible,  B.  was  liable  on  a  count  for  goods  sold  and 
delivered  (  p).  This  count  may  also,  it  seems,  be  maintained  where  goods 
have  been  delivered  on  the  terms  of  sale  or  return,  and  have  not  been  re» 
turned  within  the  time  agreed  upon,  or  within  a  reasonable  time  (jq),  Boti 
where  A.  sold  beer  to  6.  in  casks,  giving  him  notice  that  unless  he  re^i 
turned  the  casks  in  a  fortnight,  he  would  be  considered  as  the  purchaser,' 
it  was  held  by  Lord  Ellenborongh  that  B.  was  not  liable  for  the  value  of 
the  casks  retained  by  him,  as  for  goods  sold  and  delivered,  but  only  upo4^ 
a  special  count  (r).  Where  a  defendant  by  fraud  induced  the  plaintiff  toj 
sell  goods  to  a  third  person,  who  was  insolvent,  and  then  got  the  gooti^ 
into  his  own  possession,  it  was  held  that  he  was  liable  upon  the  commoHI 
count  (s).  But  not  if  by  fraud  a  sale  on  credit  was  obtained,  and  whichi 
credit  has  not  expired  (/).  I 

The  common  counts  for  goods  sold  cannot  be  maintained^  and  it  il| 
necessary  to  declare  specially  in  ih^  following  cases.  \ 

1st.  If  the  sale  were  not  to  the  defendant,  but  to  a  third  person,  aB|| 
the  defendant  were  only  liable  collaterally,  that  is,  in  case  the  vendee  dii 
not  pay  (u)  (3).  And  in  an  action  against  a  broker  acting  under  a  del 
credere  commission,  to  recover  the  price  of  goods  sold  by  the  defendaaf 
for  the  plaintiff,  the  declaration  should,  it  seems,  be  special  (a;)(4).  J 
2dly.  In  general,  these  counts  cannot  be  supported  where  the  plaintii 
was  to  be  paid  for  his  goods,  not  in  money,  but  by  the  delivery  of  oth« 
goods  (y)  (5).     But  if  the  contract  be  for  payment  partly  in  money  and! 


(m)  2  Sauod.  121,  2,  note. 

(n)  8  T.  R.  822;  2  B.  &  Aid.  755. 

(o)  Boulter  v.  Arnott,  3  Tyrw.  267. 

(p)  5  B.  &  C.  628;  8  D.  &  R.  408,  S.  C. 

(g)  Peake,  R.  56;  see  5  B.  &  G.  528;  2 
Bing.  4. 

(r)  8  Stark.  R.  89. 

(s)  8  Tiiunt.  274;  1  B.  &  C.  101;  see  3 
Campb.  852,  and  4  Taunt.  189,  that  in  general 
there  must  be  a  contract  of  sale .  An  executor, 
when  liable  upon  an  implitd  contract  to  pay 
funeral  expenses  in  burying  the  testator,  8 


Y.  &  S.  28. 

{i)  Ferguson  v.  Carrington,  9  B.  &  Ctm* 
59;  Strutt  v.  Smith,  1  Cr.  M.  &  R.  812. 

(u)  1  Sannd.  211  a.  b;  2  Campb  215. 

(x)  7  Taunt,  558;  1  Moore,  279,  &  0.  flN 
the  special  count  and  note,  poU^  toI.  ii.  An 
indebiiatut  count  by  the  broker  for  his  dd 
credire  commission  is  good,*at  least  after  tcv- 
diet,  8  Taunt.  871;  2  Moore,  420,  S.  C. 

(y)  1  Hen.  Bla.  287;  Holt,  C.  N.  P.  179;  8 
Campb.  852. 


(1)  Porter  v.  MoClure,  15  Wend.  189. 

(2)  See  Edwards  v,  Wiggin,  11  Shepley,  505;  MerriU  v.  Parker,  11  Shepley,  89;  Hague « 
Porter,  8  HiU,  141. 

(8)  Johnson  v.  CUrk.  5  Blackt  664.       * 

(4)  See  Ayrcs  f>.  Sleeper,  7  Mctoalf,  46. 

(5)  See  Strong  v.  Wattons,  Wright,  878. 
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I  pirtlj  ID  goods,  and  the  latter  are  delivered,  and  the  plaintiff  seeks  to     iv«  ™ 
recover  the  money  only,  he  may  declare  on  the  common  •count  for  goods  ^^*"'  *°* 
iiold  (•).    And  where  the  defendant  agreed  to  sell  to  the  plaintiff  three  ^^^^y-  J^ 
^gnfiDlshcd  houses,  and  to  finish  them  within  a  certain  time,  and  the  plain-  action, 
tiff  agreed  to  pay  for  them  by  the  delivery  of  cement  at  a  fixed  price,  higher  i.  in  as- 
than  the  usual  price,  and  the  defendant  did  not  complete  the  houses  within  sumpsit. 
the  time,  and  afterwards  said  he  had  sold  one  of  them  to  a  third  person.  Common 
Lord  Tenterden,  0.  J.  said,  that  the  common  count  for  cement  sold  and  ^"'*^* 
delivered  was  sufficient,  the  defendant  having  broken  the  contract  and  dis- 
tbled  himself  from  completing  it,  but  he  directed  the  jury  to  give  only  the 
ordinary  price  of  cement  (a). 

•3dly.  If  the  goods  were  to  be  paid  for  by  a  bill  of  exchange  or  promissory 
iiote,  and  the  defendant  has  refused  to  give  it,  the  declaration  should  be 
•ipecial  (6) :  but  after  the  expiration  of  the  credit,  or  time  during  which  the 
hsirument  was  to  be  current,  the  common  count  will  be  sufficient  (c)  (1). 
.And  this  count  is  sustainable,  although  the  bill  had  been  given,  and  the 
|laintiff  had  endorsed  it  away  and  was  not  the  holder  at  the  time  the  action 
fas  commenced,  provided  the  defendant  dishonored  the  bill,  and  the  plain- 
tiff had  it  in  his  possession  at  the  time  of  the  trial  (eZ).  If  the  bill  be  lost 
before  or  after  it  was  due,  no  action  for  the  price  of  the  goods  sold  can  in 
general  be  maintained  (e). 

4thly.  If  there  have  been  no  delivery  of  the  goods,  even  the  count  for 
foods  bargained  and  sold  (not  showing  a  delivery)  cannot  be  maintained, 
inkss  it  appear  that  there  has  been  a  complete  sale  and  the  property  in  the 
(oods  had  become  vested  in  the  defendant  by  virtue  of  such  sale,  and  an 
ictwd  acceptance  of  the  commodity  by  the  defendant  (/).  The  property 
ii  Dot  vested  in  the  defendant  if  the  goods,  being  part  of  a  larger  quantity 
ire  not  separated  therefrom,  and  something  remains  to  be  done  to  distin- 

ish  them  and  ascertain  their  quantity,  or  number,  or  the  amount  of  the 

ice.    This  rule  has  been  already  considered  (g*).     Nor  is  the  property 

goods  vested  in  the  defendant  so  as  to  render  the  common  count  for 
s  bargained  and  sold  sufficient,  unless  the  article  has  been  finished, 

d  specifically  appropriated  and  set  apart  for  the  purchaser,  and  he  has 
nted  thereto  (A).  In  these  cases  the  declaration  should  be  framed 
ially  on  a  contract  for  not  accepting  the  goods,  or  for  refusing  to  com- 

te  the  bargain  (t)  (2)  and  in  general,  where  the  contract  is  not  sub- 
itaotially  for  the  sale  of  goods,  but  is  rather  for  work  and  •materials,  the  [  *848  ] 
value  even  of  the  latter  is  not  recoverable  upon  a  count  for  goods  sold  (Jc)  ; 

U)8B.&C.  420;  6  D.  &  R.  277,  S.  C.  C;  6 /c/.  898;  9D.  &R.298»  S.C.;  8  B.  &  C. 

(a}  Baines  v.  Payne,  December,  1828,  sit-  277;  2  M.  &  R.  292,  S.  C. 
&|i  at  Westminster.  {g)  JlnU,  148. 

(6)  Strut  V.  Smith,  1  Cr.  M.  &  R.  812.  {h)  Id.  and  tupra,  n.  (/) ;  SB.  &  C.  277; 

(c)  4  East,  147;  9  Id.  498;  18  Id.  98;  2  2  M.  &  R.  292,  S.  C;  9  B.  &  C.  78.  • 

^h.495.  (t)  Atkinson  v.  BeU,  8  B.   &  Cres.  277; 

{i)  1  M.  &P.  228;  4  Bing.  454,  S.  C.  cited  in  Laythrop  v.  Bryant,  1  Bing.  N.  C. 

(e)  3  B  A  B.  296;  7 B.  &  C.  90;  9  D.  & R.  480. 
V0.8.  C.  {k)  1  Marsh.  581;  6T^ant  824,  S.  C;  9 

(/)  6  B.  &  C.  867,  866;  8  D.  &  R.  698,  8.  B.  &  C.  73. 


' 


(1)  Biekham  v.  Irwin,  8  Tates,  66;  Hanna  v.  Mills,  21  Wendell,  90;  Johnson  v.  Smith,  An- 
fta,  N.  P.  60;  Tale  v.  Coddington,  21  WendeU,  175;  Man.  and  Mecb.  Bank  p.  Gore,  15  Mass. 
^\  Boardman  v.  Gore,  15  Masn.  881 ;  all  cited  and  the  point  stated  in  note,  ante  107 ;  Hanne- 
Mtt  «.  Grafton,  10  Metcalf,  454;  AUen  «.  Ford,  19  Pick.  217;  Martin  v.  Fuller,  16  Vermont, 
181 

(2)  Coorwy  «.  CoTington,  6  Har.  k  Johns.  45;*Spratt  v.  M'Kinneys,  1  Bibb,  596;  Brooks 
*  tat,  2  Mont  844;  Cochran  v.  Totnm,  8  Monroe,  406;  ante,  846,  846,  and  cases  in  notes. 
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and  the  plaintiff  should  declare  for  work  and  materials.  Where  the  de- 
fendant refuses  to  receive  goods  which  he  has  agreed  to  purchase,  the  spe- 
cial counts  are  not  only  necQSsarj,  if  the  property  in  some  identical  goods 
has  not  become  vested  in  the  defendant,  but  are  at  all  events  essential  in 
order  to  recover  any  expenses  which  may  have  been  incurred  (/)  (1).  The 
counts  for  goods  *•*■  bargained  and  sold  "  should  also  be  added  (m).  In- 
debitatus assumpsit  lies  to  recover  ^^  goods  and  chattels,"  naming  the  value, 
due  "  for  tolls,"  Ac.  (n). 

With  respect  to  debts  for  taork  and  labor  or  other  personal  services, 
and  for  materials  used  in  performing  the  work,  it  is  a  rule  that  if  preceded 
by  the  defendant's  request  (2)  then  however  special  the  agreement  was,  yet 
if  it  were  not  under  seal  (o),  and  the  terms  of  it  have  been  performed  on 
the  plaintiff's  part,  and  the  remuneration  was  to  be  in  money  (p),  it  is 
not  necessary  to  declare  specially,  and  the  common  indebitatus  count  is 
suflBcient  (^)  (3).  Where  the  demand  is  for  wages,  fees,  or  work  and 
labor  in  particular  professions,  &o.  it  is  usual  to  insert  a  count  stating  con-1 
cisely  the  nature  of  the  service  (r).  But  the  common  count  for  work  and| 
labor  is  in  general  sufficient,  without  showing  what  sort  or  manner  of  work 
was  performed  (jf).  An  attorney,  under  the  count  for  work  and  materials, 
may  recover  a  bill  for  his  fees,  and  for  the  price  or  value  of  parchment 
vellum  (0«  A  farrier,  Ac.  may  recover  for  attendance  and  medicine,  Ac. 
under  the  common  counts  for  work  and  materials  (u)  (4).  And  these 
counts  are  sufficient  though  the  demand  be  for  building  ahou8e(2:)  under  a 
special  written  agreement  and  specifications  ;  although  as  formerly  remark- 
ed (^),  it  might  in  some  cases,  be  advisable  to  insert  a  special  count.  The 
common  count  will  suffice  to  support  a  claim  for  the  services  of  the  plain- 
tiff's apprentice  or  servant  whilst  improperly  harbored  by  the  defendant(3). 
But  under  a  common  count  for  work  and  labor  and  materials  done  at  de- 


(/)  C  Taunt.  162;  1  Marsh.  1C2. 

{m)  1  £n8t,  194.  Distinction  between  this 
count  and  the  count  for  goods  sold  and  deliv- 
ered, 1  Ves.  jun.  609.  No  arrest  for  goods 
'•bargained  and  sold,"  12  East,  399. 

(fi)  6  B.  &  C.  886;  9  D.  &  R.  462.  S.  C. 

(0)  jf/>/«,  103. 

(p)  Ante,  346. 

(g)  Fit*.  302;  1  Wils.  117;  Bui.  N.P.189; 
1  New.  Rep.  831,  886;  6  East,  669;  2  Marsh. 
278;  Holt,N.  P.  Rep.  236;  4  Campb.  186.  An 
indebitatut  count  by  a  factor  to  recover  a  del 
credere  commission  has  been  held  good  after 
verdict,  2  Moore.  420;  8  Taunt.  871.  S.  C; 
14  East,  678.    Extra  freight  is  recoverable  un- 


der this  count.  Holt.  C.  N.  P.  892;  and  see  1 
Stark.  275;  3  Bing.  635. 

(r)  See  the  forms,  postt  vol.  ii.  As  to  con- 
tracts for  work  or  services  in  general,  see  i^.  9 
B.  &  C.  92.  As  to  the  recovery  of  wages  pro 
rata,  see  Turner  v.  Robinson,  5  B.  &  Adol.  7b9; 
Fawcett  v.  Cash,  id,  904. 

(s)  2  Saund.  850,  n.  2. 

(0  Fisher  v.  Snow,  3  Dowl.  26. 

(u)  8  Campb.  37;  1  New  Rep.  289;  2  Wils. 
20. 

(z)  8  B.  &  C.  283;  2  M.  &  R.  890. 

(y)  j9n<«,  389,  840. 

(z)  3  M.  &  Sel.  191. 


•     (1)  Cutwater  r.  Dodge,  7  Cow.  86. 

(2)  An  action  of  assumpsit  for  work  and  labor  cannot  be  muntained  without  proof,  also  that 
it  was  done  at  the  request  of  the  defendant  and  for  his  benefit.  Goldsby  v,  Robertson,  1  Blackf. 
247. 

(8)  Aco.  Felton  o.  Dickenson,  10  Mass.  287,  289;  Feeter  v.  Heath,  11  Wendell,  477. 

(4)  To  this  case  the  reporter  has  added  the  following  note: — **  I  have  thought  that  this  deci- 
sion may  be  of  some  use  to  the  profession,  although  the  point  was  not  before  thought  doubtfol 
among  gentlemen  at  the  bar.  But  in  oases  of  this  sort  it  is  not  unusual  to  find  at  least  ten  counts, 
in  the  declaration — two  for  work  and  labor  as  a  farrier,  &o. — two  for  work  and  labor 
generally— fiM>  for  goods  sold  and  delivered — and  the  four  for  money  eountt,  not  omit- 
ting money  lent,  which  can  never  be  of  any  use  except  where  there  is  a  specific  contract  of  the 
lending  and  borrowing  of  money. — If  a  declaration  contains  general  and  tpecial  counts  for  work 
and  labor,  the  court  on  motion  will  order  one  set  to  be  struck  out  as  superfluous.  Meeke  o.  Ox- 
lade,  1  New.  289.  A  declaration  oombhiing  all  the  money  counts  in  one  is  good.  Whitwell  v* 
Brigham,  19Pick.  117. 
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feodant's  reqoest,  an  outgoing  tenant  cannot  recover  the  usual  remunera- 
tion payable  to  him  as  ^outgoing  tenant  for  work  and  materials  on  the 
&rin,  bat  must  declare  specially  (a). 

As  before  observed,  where  there  is  an  entire  contract  for  work  and  labor 
ind  materials,  the  value  of  the  latter  is  not  recoverable  under  a  count  for 
goods  sold  (6)  ;  nor  can  the  count  for  work  and  labor  and  materials  be 
malDtained,  unless  the  article  agreed  for  has  been  finished,  and  appropri- 
ated to  the  defendant  by  his  consent,  and  he  has  acquired  a  property  in 
the  specific  chattel  (c). 
To  support  this  count  the  plaintiff  must  in  general  have  completely  per- 
med the  work  contracted  for  (ri)  ;  and  if  not,  it  is  necessary  to  declare 
[ipecially  if  tlie  defendant  has  wrongfully  prevented  the  plaintiff  from  par- 
fcnning  the  work  ;  as  where  a  seaman,  who  was  to  have  wages  for  his 
nrice  daring  an  entire  voyage,  but  pending  it  was  left  behind  on  shore, 
d  prevented  from  serving  the  whole  voyage,  a  special  count  was  held  to 
necessary  (c).  But  if  a  party  be  hired  as  a  servant,  or  clerk,  Ac.  for 
specific  period,  and  in  part  perform  the  servica,  and  be  ready  to  com- 
te  it,  but  be  prevented  from  so  doing  by  the  employer,  the  wages  or 
7  for  the  tahole  term  may  be  recovered  upon  the  indebitatus  count  for 
k  done  (/)(!)•  And  in  some  cases,  although  the  original  agreement 
IS  not  been  strictly  performed  by  the  plaintiff,  yet  if  the  defendant  avail 
If  of,  and  derive  a  benefit  from  the  work  done,  he  will  be  liable  upon 
common  count  (^g*)  (2).  But  where  A.  undertook  for  a  specific  sum  to 
pair  and  make  perfect  a  given  article  then  in  a  damaged  state,  and  did 
ir  it  in  part  but  did  not  make  it  perfect,  it  was  held  that  he  could  not 
iver  for  the  work  actually  done  and  materials  found,  the  contract  being 
tire,  and  the  defendant  having  never  been  discharged  from  his  obligation 
com{Ate  it  (A)(3).  And  if  a  person  hired  for  a  period  be  guilty  of  mis- 
dact  which  justifies  his  employer  in  discharging  him  at  once,  it  seems 
i  he  cannot  recover  even  for  his  antecedent  services  (i). 

Money  lent  to  the  defendant  himself  on  his  own  credit,  may  be  recover-  Money 
londer  the  common  count  for  money  lentj  though  delivered  to  another      ^ 


(i)  Leeds  v,  Banoirs,  12  £ast»  1. 

(A)  JnU,  847. 

(0  AnU,  148,  847. 

W)  2Saan.  850,  not6  2. 

(«}  2Eist,146;  8  Id.  800;  6  T.  R.  820; 

»6  Bing.  135;  2  Chit.  R.  820. 
.   if)  4CAiiipb.  875;  1  Stark.  198,  S.  C;  5 
ffi^l^  185;  bat  see  8  Car.  &  P.  850. 

d)  See  BoL  N.  P.  139.    Per  Sir  J.  Mans- 


field,  C.  J.,  1  New  Rep.  855;  4  Taant.  748. 
As  to  extra  work,  where  there  is  a  speoial  ooa- 
traot,  Peake's  Rep.  103;  Holt,N.  P.  Rep.  286; 
1  Stark.  R.  275;  8  Taant.  52;  4  Id.  745,  748; 
8  Bing.  685. 

{h)  9  B.  &  C.  92;  8  Taant.  62. 

(t)  4  C.  &  P.  208;  see  8  Eap.  Rep.  285;  2 
Stark.  Rep.  256;  4  Campb.  875;  6  Car.  &.  P, 
15;  1  Chitty's  Gen.  Prao.  75  to  84. 


(1)  Where  one  contracts  to  labor  for  another  for  a  stated  time,  apon  a  gi^en  consideration,  if 
a  preTented  from  falfiUing  his  contract  by  sickness,  he  m%j  recover  pro  rata,  for  the  services  * 

1«  npon  a  quantum  meruit.    Fenton  v.  Clark,  1 1  Vermont,  557 ;  Hanter  v,  Waldron,  7 
758.    See  Nichols  v,  Coolahan,  10  Metcalf,  449. 

(2)  MerriU  v.  The  Ithaca  and  Oswego  RaU  Road  Co.,  16  Wend.  586;  Smith  v.  Lowell,  8  Pick. 
B;  Brewer  «.  Tjringham,  12  id.  547.  See  Olmstead  v.  Beale,  19  Pick.  528,  529;  Van  Deasen 
Sam.  18  Pick.  229,  281 ;  Feeter  v.  Heath,  II  Wendell,  477 ;  Norris  o.  Windsor,  8  Fairf.  298; 
^iim  V  Kirbj.S  Porter,  258;  Oilman  v.  Hall,  11  Vermont,  510;  Chitty  Cont  (6th  Am.  ed.) 

to  571  in  notes;  Newman  v.  McGregor,  5  Ham.  849;  Hoagland  v.  Moore.  2  Biackt  170;  AU 
V.  Harmanwn,  ib.  285;  Cauly  v.  Ingersol,  4  Black.  498;  Batts  v.  Hantley,  1  Scam.  418; 
Milt  V.  Ea^e  Works,  25  Wendell,  665;  Batler  v.  Tacker,  24  Wendell,  447;  Gilman  v.  Hall, 
I  Vennont,  510;  Blood  v,  Enos,  12  ib.  625.    See,  howerer.  Stark  v.  Parker,  Moses  v.  Steyens, 
^  267.  882.    Chitty  Cont  (6th  Am.  ed.)  579,  580,  note,  and  cases  cited. 
J9\  Hai  «.  adMMl  JH»L  No.  2  in  Milbam,  5  Shepley,  816;  Ladora  v.  Jostioe,  1  Smedas  4 
■■^181. 
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person  at  his  request  (y)  ;  and  sometimes  the  plaintiff  may  •recover  on  the 
common  count  for  money  lent,  though  a  special  agreement  has  been  en- 
tered into  and  rescinded  (A:)  ;  but  the  transaction  must  have  been  substan- 
tially a  loan  by  the  plaintiff  (t).  And  if  money  be  lent  to  a  third  person 
at  the  defendant's  request,  and  both  be  liable  to  repay  the  money,  the  one 
on  a  loan,  and  the  other  in  respect  of  his  collateral  engagement,  which 
must  be  in  writing,  the  count  against  the  latter  must  be  special  (m)  (1). 
A  declaration  against  a  husband  **  for  money  lent  to  his  wife  at  his  re- 
quest "  is  maintainable  (n)  ;  aliter^  if  it  be  alleged  that  the  money  was 
lent  to  her  at  her  request,  or  was  lent  to  both  at  their  joint  solicitation  (o). 

In  general  there  must  have  been  a  loan  of  money  to  support  this  count; 
t)ut  an  advance  in  foreign  coin  is  sufficient  (ji).  The  transfer  of  stock  into 
the  defendant's  name  could  not,  it  seems,  be  regarded  as  a  loan  of  money 
to  him(e?)  (2). 

To  sustain  the  common  count  for  money  paid  by  the  plaintiff  for  the 
defendant's  use  and  at  his  request,  it  is  essential,  firsts  that  the  plaintiff 
should  have  paid  money  for  the  defendant  (r^  (3),  and  secondly^  iheX 
such  payment  should  have  been  made  at  the  deiendant's  request  express 
or  implied  (5)  (4). 

Where  the  sum  which  the  plaintiff  has  paid  is  in  the  nature  of  unliqui- 
dated damages  or  costs^  and  cannot  be  considered  as  strictly  paid  in  dis- 


(;)  8  T.  R.  828.  As  to  evidence  of  loan, 
see  2  Phil,  on  Eyid.  6th  edit  127 ;  7  B.  &  C. 
416;  1  M.  &  R.  125,  S.  C.  When  this  count 
lies  by  the  assignee  of  a  bankrupt,  anie^  25;  or 
an  executor,  ante,  19,  20. 

(k)  7  Bing.  266. 

(/)  5  Bar.  &  Aid.  889. 

(m)  1  Saund.  211  b;  1  Salk.  28;  Id.  15; 
Carth.  446;  2  Wils.  141;  8  Id,  888;  2  Bla.  R. 
872;  2  T.  R.  81 ;  1  Moore,  126. 


(n)  8  Wils.  388. 

(0)  4  Price,  48. 

ip)  1  Marsh,  38;  5  Taunt.  228. 

Iq)  5  Burr.  2589;  1  East,  1;  2  B.  &  Aid. 
51.  The  exchange  of  securities,  notes,  &e. 
when  it  is  not  a  loan,  8  Taunt.  208. 

(r)  10  Bar.  &  Ores.  846;  2  B.  &  Aid.  51; 
8  East,  159;  and  7  Bing.  246;  6  Bar.  &  Ores. 
489;  9  D.  &  R.  608,  S.  C. 

(s)  1  Saund.  264,  note  1. 


(1)  Marston  v.  Boynton,  6  Metoalf^  127.  See  the  circumstances  under  which  the  plaintiff  was 
held  to  be  entitled  to  recover  as  for  money  lent,  under  the  common  count  Perkins  v.  Donlap, 
5(}reenl.,268. 

(2)  A  note  payable  in  specific  articles  is  admissible  in  evidence  under  the  money  counts, 
CrandaUv.  Bradley,  7  Wend.  811;  Smith  v.  Smith,  2  Johna.  285,  and  Pierce  v.  Crafts,  12 
Johns.  90. 

(8)  Hatten  v.  Robinson,  4  Blackf.  479;  Haskins  v.  Dunham,  Anthon,  81;  Wilson  v.  George, 
ION.  Hamp.  445;  Murray  v.  Pate,  6  Dana,  885;  Stone  v.  Porter,  4  Dana,  207.  An  accommo- 
dation indorser,  a  surety,  paid  part  of  a  judgment  obtained  against  him  and  gave  his  note  for 
the  balance  whidi  was  accepted  by  the  plaintiff  in  satisfaction  of  the  judgment ;  htldf  that  the 
cause  of  action  was  perfect,  and  he  might  recover  against  his  principal  as  for  money  paid,  and 
the  statute  of  limitations  begins  to  run.  Rodman  v.  Hedden,  10  Wend.  498.  But  in  Kennedy 
V.  Carpenter,  2  Whart  844,  it  was  held,  that  an  accommodation  indorser  who  had  been  oom- 
peUed  to  pay  the  note  to  the  holder,  could  not  recover  fh>m  the  maker  on  any  of  the  money 
counts,  but  must  sue  on  the  note.  But  as  a  general  rule,  a  surety  cannot  recover  until  he  has 
actually  paid  the  money  ;  and  a  judgment  recovered  against,  or  an  imprisonment  on  the  execu- 
tion are  not  considered  equivalent  to  payment  so  as  to  entitle  the  surety  to  call  upon  his  princi- 
pal for  money  paid  to  his  use.  But  where  there  is  an  express  promise  to  indemnify  and  save 
harmless,  and  the  surety  is  sued  and  charged  in  execution,  the  promise  to  indemnify  is  broken, 
and  the  surety  may  maintain  an  action  without  the  debt  having  been  paid  ;  but  he  can  only  re> 
cover  a  compensation  for  the  injury,  lb.  Powell  v.  Smith,  8  Johns.  249.  If  the  surety  give 
his  negotiable  note  for  the  debt,  which  is  received  in  satisfaction,  it  is  equivalent  to  the  pay- 
ment of  money,  t6.  Gumming  V.  Hltckley,  8  Johns.  206;  Wetherby  o.  Manns,  11  Johns.  518; 
8  Mass.  408;  Chandler  v.  Brainard,  14  Pick.  285;  GomwaU  v.  Gould,  4  ib.  444;  Doolittle  v. 
Dwight,  2  Metcalf,  561;  Nealev.  Newland,  4  Pike,  506.  If  a  surety  pays  money  for  his  prin- 
cipal by  virtue  of  a  legal  obligation,  it  gives  the  surety  an  immediate  cause  of  action  against  his 
principal.     Butler  v.  Wright,  20  Johns.  867;  2  Wend.  409. 

(4)  Wharton  v.  Franks,  9  Porter,  282;  Stephens  v.  Brodnax,  5  Alabama,  258.  An  action 
wiU  not  lie  by  a  town,  to  recover  back  moneys  expended  for  the  support  of  a  pauper.  Charlea- 
town  V.  Hubbard,  9  N.  Hamp.  195. 
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charge  of  a  d^&/  due  from  the  defendant  (0  ;  or  where  the  plain tiflF  has    !▼•  «« 
Dot  actuallj  made  a  payment  in  money,  but  has  merely  been  obliged  to  ^'*""»  *®- 
giresecority  (1),  or  his  goods  have  been  sold  under  a  distress  for  the  ^^^y-  J^ 
defendant's  debt,  the  declaration  must  be  special  for  not  imdemnify-  action, 
ing,  Ac.  (u)  ;  and  where  an  accoipmodation  acceptor  has  been  obliged  to  i.  iq  u. 
pay  cost  as  well  as  a  principal  sum,  he  must,  to  recover  the  *former,  de-  gnrnpsit 
dare  specially  (^i;).    Nor  is  there  any  ground  for  supporting  the  count  Common 
for  money  paid  unless  the  payment  were  m&de  at  the  express  or  impli-  ^Q*t'-  r. 
ed  (2)  request  of  the  defendant,  and  the  request  must  be  always  aver-  L   ^^^  J 
red  (x).    It  is  clear,  however,  that  if  money  be  paid  by  a  person  in  con- 
seqneace  of  a  legal  liability  to  which  he  is  subject,  but  from  which  a  third 
peisoQ  ought  to  have  relieved  him  by  himself  paying  the  amount,  a  re- 
qi^st  will  be  implied.    Thus  an  executor  who  has  paid  the  legacy  duty 
may  sue  the  legatee  for  the  amount,  as  money  paid  for  his  use  at  his  re- 
4Dest(y). 

The  form  of  this  count  is  extremely  simple,  it  is  merely  stating  that  the  Honey  had 
iefendant  is  indebted  to  the  plaintiff  in  a  certain  sum  "  for  money  had  JJ/ JT**^" 
^  Mdreceioedhj  the  defendant  to  and  for  the  use  of  the  plaintiff. ^^  (3). 


(0.5 Esp.  Rep.  3;  4  Id,  223;  8  T.  Rep. 
«0;  IT.  R.   269;  7   Id,  204,  676;  1  Wils. 
U8;  4  Campb.  81 ;  Jones  o.  Farney,  1  M*CleI. 
!K;  bat  see  4  Taunt.  189.     Where  the  plain- 
tiff parehased  stook,    which    the    defendant 
igned  to  transfer  on  a  given  day,  and  in  con- 
ieqa«iice  of  a  rise  the  loss  on  the  sale  amounted 
li£15,  which  the  defendant  refused  to  pay; 
aid  this  plaintiff  afterwards  paid  that  sum  to 
Mother  broker,  by  whom   the  transfer  was 
Bide;  it  was  held,  the  plaintiff  oouM  not  re- 
Hfor  in  an  action  for  money  paid,  but  that  he 
ikmld  have  deolared  speoially  on  the  ooniraot 
vitli  the  defendant,  as  his  olaim  was  in  the 
tttere  of  unliquidated  damages,  2  Moore,  255. 
A  deljt  paid  by  a  sheriff's  officer  on  an  attach- 
'MBti^inst  the  sheriff,  by  the  defendant's 
^rikttlt,  is  recoverable  by  the  former  under 
ttconmon  count,  1  M.  &  M.  847. 

(s)  8  East,  169;  11  Id,  52;  2  B.  &  Aid. 
H;  %  Sip.  611 ;  see  6  Ring.  229,  805.  When 
|vties  who  have  paid  money  for  another 
Anid  join  or  sever  in  suing  tfaie  latter,  anU^ 
t,«;  7  B.  &  C.  217. 

(v)  Seaver  v.  Seaver,  6  Gar.  &  P.  678;  see 
2Chitty  on  Pleading,  5ih  ed«  816,  6th 

Am. 

(r)  1 T.  R.  20;  ExaU  v.  Partridge,  8  T.  R. 
nO;  1  Saond.  264,  note  1.  The  rt^iMtf  mast 
MMated,  even  in  an  affidavit  to  hold  to  bail 
wnonsy  paid;  9  B.  &  C.  548.    When  the 


request  will  be  implied,  1  B.  &  B.  891 ;  6  B. 
AC.  439;  2  B.  &  B.  5J. 

(y)  Foster  v.  Ley,  2  Bins;.  N.  C.  269. 

(z)  See  as  to  this  action  in  general,  and 
the  various  instances  in  which  it  is  maintaina- 
ble, a  l^iding  case,  Marsh  v.  Keating,  1  Bing. 
N.  C.  198.  it  is  an  action  in  which  the  plain- 
tiff should  show  a  just  as  well  as  legal  right  to 
the  money.  See  2  Burr.  1012;  Dougl.  188;  2 
T.  R.  870;  6  Id.  681 ;  8  B.  &  P.  169.  It  lies 
for  the  recovery  of  money  paid  under  a  mM- 
takeqffaeU;  or  obtained  hj  fraud  or  com" 
puUion;  [Ghitty  Cont  (5th  Am,  ed.)  688. 
684 notes;]  or  extorted  by  unjost  and  oppres- 
sive proceeds;  or  deposited,  upon  an  illegal  wa- 
ger, or  an  illegal  contract,  not  executed;  or 
paid  upon  a  consideration  which  has  wholly 
fiuled,  &c.  See  id.  But  it  does  not  lie  to  re- 
cover back  money  recovered  by  a  judgment,  7 
T.  R.  269;  2  Gampb.  68;  2  T.  R.  645;  4 
Campb.  58.  (6).  [Ghitty  Gont  (6th  Am. 
ed.)  688, 689  notes  &  oases  eited;  Maghee  v. 
Kellogg,  24  Wend.  82. 

But  money  paid  on  a  judgment  that  is  af- 
terwards reversed  or  vacated  may  be  recov- 
ered back  in  this  action.  Homer  «.  Banet,  2 
Root,  156;  Sturges  o.  Allis,  10  Wend.  854; 
Duncan  .v.  Ware,  5  Stew.  &  Porter,  119; 
Clark  V.  Penney,  6  Gowen,  297;  Jamaica  v. 
Guilford,  2  Chip.  108;  Maghee  v.  Kellogg,  24 
Wend.  82.] 


(1)  Ace.  Gumming  V.  Hackley,  8  Johns.  202.  Unless  that  security  be  a  negotiable  instru- 
JJt,  M.  8  Johns.  5W6.  Barclay  i;.  Gooch,  2  Esp.  571 ;  Morrison  v.  Berkey,  7  Serg.  &  Bawle 
« ;  Kearney  t>.  Tanner,  17  Serg.  &  Rawle,  94. 

.^(2)  See  Hassinger  v,  Solms,  5  Serg.  &  Rawle,  4;  Packard  v.  Lienow,  12  Mass.  11;  Ott  v« 
.  ^H^,  8  Harr.  &  M'Hen.  828;  Smith  v.  Sayward,  5  (}reenL  604.    TidelBUggs  v.  Lindsay,  7 

(3)  GencTBlly  speakbg,  whenever  one  person  has  in  his  hands  money  equitably  belonging  to 
if"^'^^  ot^  person  may  recover  it  by  assumpsit  fbr  money  had  and  received.  HaU«« 
f  ■»tw,17  Bfass.  575,  579;  Claflin  v,  Godfrey,  21  Pick.  1,  6;Hawley  v.  Sage,  15  Gonn.  52. 

^Tidends  on  shares  in  a  corporation  may  be  recovered  from  the  corporation,  as  money  had 
a  ttditeeiTed  by  the  corporation  to  the  use  of  the  person  entitled  thereto,  as  owner  of  theshates^ 
'  !?  *^^^  be  luts  not  a  certificate  of  stock.    Neswith  v.  Washington  Bank,  6  Pick.  824) 

Kffii  V.  Emsz  Merrimack  Bridge,  2  Pick.  248.    But  they  cannot  be  reoeiv«d  from  the  tttasnrer* 

^>«di«.Fa]]flr,  28  Pick.  108;  Weiton  v.  Gibbs*  28  Pick.  205. 


861  OF  THE  DECLABATION. 

!▼•  n»        It  must  in  general  appear  that  the  defendant  has  received  manty  (I), 
FAMB,  &c.  ^^^  jjQj  merely  money's  worth,  as  stock  (a)  (2),  or  goods  (6)  ;  but  if  the  de- 
Sthly.  The  fendantreceived/or^^  money  he  would  be  chargeable  upon  this  count  (c). 
t^n^     The  common  count  will  also  suffice  against  a  party  who  received  couDtry 
1.  In  u-     '^ank  notes  expressly  as  money  (d)  (3).     Where  goods  or  other  properly 
sompsit  .  improperly  received  by  the  defendant  are  saleable,  it  may,  under  circomr 
CommoB     stances,  and  after  a  lapse  of  time,  be  presumed  against  him  that  he  haa 
**^*^       sold  the  property  and  received  money  in  return  (e)  (4),  provided  there 
be  reasonable  evidence  that  the  defendant  converted  the  same  into  moneg 
(e),  but  not  otherwise  (/).     And  the  assignees  of  a  bankrupt  may  main- 
tain an  action  for  money  had  and  received  against  a  party  who  took  the 
goods  of  the  bankrupt  in  execution  after  an  act  of  bankruptcy,  and  thea 
purchased  the  goods  from  the  sheriflF  under  a  bill  of  sale,  although  no 
money  actually  passed  (§•)  (5).     So,  where  an  insurance  broker  received 
credit  in  account  with  an  underwriter  for  a  loss  upon  a  policy,  it  was 
[  •852  ]  held  that  his  principal  might  ♦maintain  money  had  and  received  against 
him,  to  recover  the  amount,  although  he  had  not  actually  received  it  (A). 
This  count  is  sustainable  in  some  cases  where  rnoney  has  been  received* 
tortiously  (Q)^QT  even  by  the  intervention  of /org-cry(0,  without  any 

(a)  6  Burr.  2589;  1  Eut,  1.  {g)  1  Stark.  184. 

(6)  11  East,  52.  {h)  6  Taunt  110;  8  Campb.  199. 

(c)  5  Taunt.  228;  1  Marsh.  33,  S.  C;  but  (i)  Mareh  v.  Keating,  1  Bing.  N.  C.  198;  i 

see  M'Lacblan  v.  Evans,  1  Yonnge  &  Jerr.  880.  held,  that  a  stockholder,  whose  stock  has  beei  | 

{d)  18  East,  20;  4  Bing.  178.  sold  without  his    knowledge  under  a  foTgtftl 

(e)  Dougl.  188;  4.T.  R.  687;8  B.  &  P.  659;  power  of  attorney,  may  sustain  an  action  tej 

1  Hen.  Bla.  289.  money  had  and  received  against  the    innoum 

(/)  M'Laohlan  v.  Kvans,  1  Younge  &  Jerr.  parlrurs  of  the  lbrger»  who  received  the  pie^i 

880.  oeedsof«thesale. 

_  i 

(1)  Ralston  v.  BeU,  2  Dall.  242.  Vide  Beardsley  v.  Boot,  11  Johns.  464;  Hants  v.  Sealy,ll 
Binn.  409.  When  the  defendant,  though  he  does  not  receive  money,  receives  that  for  whicb  fai; 
engages  to  pay  money  to  a  third  person,  such  third  person  may  sustain  the  action.  Dearborn  •• 
Parks,  5  GreenL  81;  Willis  v.  Crocker,  1  Pick.  204;  Laoket  v.  Bohannon,  3  Bibb.  878;  Mid^ 
son  V.  Wallace,  7  J.  J.  Marsh,  100;  Johnson  v.  Haggin«  6  J.  J.  Marsh,  681;  Floyd  v.  I)ay,t{ 
Mass.  405;  Willes  v.  Green,  2  N.  Hamp.  838;  Dean  v.  Mason,  4  Conn.  428;  Mason  v.  Wail^ 
17  Mass.  560;Bumap  o.  Partridge,  3  Vermont,  144;  Ainslee  v.  Wilson,  7  Cowen,  662;  Aroi^ 
V.  Ashley,  4  Pick.  74;  Oresthouse  v.  Throckmorton,  7  J.  J.  Marsh,  18;  Turner  r.  £gntoa,t' 
Gill.  &  Johns.  488,  486;  Chitty  Cont  (5  Am.  ed.)  602, notes.  Hatten  v.  Robinson,  4  Blsck&i 
480;  Wilson  v.  George,  10  N.  Hamp.  445;  Murray  v.  Pate,  6  Dana,  885. 

(2)  Morrison  v.  Berkey,  7  Sei^.  &  Rawle,  246.  Nor  for  the  value  of  fbreign  secarili0| 
unless  it  appear  that  the  defendant  had  an  opportunity  of  converting  such  securities  int^j 
money.  M'Laohlan  v.  Evans,  1  Younge  &  Jervis,  880.  Nor  is  evidence  that  a  horse  wsij 
received  by  the  defendant  in  exchange  for  a  patent  right,  admissible  either  under  a  count  ftr| 
money  paid,  laid  out  and  expended,  or  for  money  had  and  received.  Dobler  v.  Fisher,  14  Serg.! 
&  Rawle,  179.  If  one  dispose  of  a  note  belonging  to  another,  he  is  liable  to  the  owner  for  the 
amount  in  an  action  fbr  money  had  and  received.  Larabee  v.  Ovit,  4  Vermont,  47.  If  saJ 
agent  intrusted  with  property  to  sell  fbr  money,  dispose  of  the  property,  he  is  liable  in  (his  fcrA; 
of  action,  whether  the  sale  be  actually  effected  &r  money  or  not.  Thompson  v,  Baboodtt 
Brayt.  24. 

An  agent  to  collect  a  debt  credited  it  to  his  principal  as  paid,  and  charged  it  to  the  debtor 
with  his  consent  aod  it  was  held,  that  be  could  maintain  an  action  lor  mouey  had  and  received 
against  such  debtor.    Emerson  v.  Baylies,  19  Pick.  55. 

(8)  Vide  etiam  Beardsley  v.  Root,  11  Johns.  464. 

(4)  Bumap  v.  Partridge,  3  Vermont,  144.  See  Witherup  v,  HiU,  9  Serg.  &  Rawle,  11 .  See 
also  Chapman  v,  Shaw,  5  Greenl.  59;  Iless  v.  Fox,  10  Wend.  486. 

(5)  But  auumpsit  for  money  had  and  received  lies  to  recover  back  money  paid  on  an  cxeea* 
tion,  issued  on  a ealufied  judgment,  Wisner  v.  Bulkley,  15  Wend.  82-1.  So  where  moneybag 
been  paid  on  a  judgment  subsequently  reversed.  Sturgess  v.  Allis,  10  Wendell,  854 ;  Clark  su 
Pinney,  6  Cowen,  287;  Maghee  v.  Kellogg,  24  Wendell,  86;  Stevens  v.  Fitch,  11  Metealf,  1M& 
The  real  defendant  in  an  action  who  pays  a  judgment  recovered  against  the  nominal  defendantt 
which  is  afterwards  vacated,  may  maintain  an  action ,  in  his  own  name,  to  recover  back  tkt 
amount  of  such  judgment.    Stevens  v.  Fitch,  11  MetoaU;  248;  Maghee  e^'Kellogg,  24  Wend* 

(6)  See  Chit^  Ckmt  (6th  Am.  ed.)  688,  684,  notes. 
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color  of  contract  (1),  or  under  pretence  of  a  contract  not  performed  by    !▼•  ™ 
the  defendant,  although,  in  general,  a  party  is  not  at  liberty  to  declare  in  '^™»  ®®" 
an  action  in  form  ex  coiUractUy  where  there  bas  been  no  contract  express  ^^^^-  "^^ 
or  implied  (A).    Thus,  assignees  of  a  bankrupt  may  declare  for  money  action, 
bad  and  received  against  a  creditor  who  has  levied  his  debt  by  Ji^fa.  after  i.  in  as. 
the  act  of  bankruptcy  (/)  ;  and  they  may  declare  in  assumpsit  for  money  re-  Bumpeit. 
eeired  from  the  bankrupt  by  way  of  fraudulent  preference  anterior  to  the  act  Common 
of  bankruptcy  (m).   And  where  the  defendant  having  fraudulently  induced  ^^^ 
the  plain  tiff  to  sell  goods  to  A.,  who  could  not  pay  for  them,  and  on  the  nom- 
inal resale  of  those  goods  by  A.,  in  which  the  defendant  was  really  con- 
cerned, having  obtained  himself  the  money  paid  on  such  resale,  it  was  held 
that  the  plaintiff  might,  in  an  action  for  money  had  and  received,  recover 
of  the  defendant  the  value  of  the  goods  unpaid  for  by  A.  (n)  (2).    And 
▼here  a  landlord  refused  to  allow  property-tax  and  distrained  and  sold 
fer  the  whole  of  the  rent,  and  the  tenant  did  not  forego  his  right  to  deduct 
die  tax,  the  tenant  recovered  the  amount  of  the  tax  in  assumpsit  foi"  mo- 
Bey  had  and  received  (o).    But  this  rule  is  so  far  qualified,  that  the  Courts 
viil  not  allow  a  colorable  title  to  the  land,  &c.  to  be  tried  under  this  form 
^  action,  but  the  plaintiff  must  declare  in  tort  (p),  even  though  the  par- 
ties agree  to  waive  the  objection  to  the  form  of  action  (9)  (3)  ;  and 
vhere  there  was  no  title,  and  a  tenant  having  paid  rent  to  A.,  was  ejected* 
_  al  the  suit  of  a  third  person,  who  afterwards  recovered  from  him  mesne 

r3fit8  for  the  period  in  respect  of  which  he  paid  rent  to  A.;  it  was  held, 
an  action  for  money  had  and  received,  that  the  tenant  might  recover 
back  that  rent  from  A.,  he  not  having  set  up  any  title  to  the  premises  on 
die  trial  (r).  But  assumpsit  for  money  had  and  received  does  not  lie 
against  a  sheriff  by  a  landlord,  for  neglecting  to  pay  a  year's  rent  before 
'fle  removal  of  goods  *of  the  tenant  taken  in  execution,  according  to  the  [  ^68  ] 
itatnte  8  Ann.  c.  14,  s.  l.(0* 

It  seems  that  in  general  under  this  count  the  plaintiff  must  substantiate 
i  claim  to  some  particular  or  specific  sum  (u)  (4),  but  if  he  be  legal- 
ly and  justly  entitled  to  a  certain  sum  received  by  the  defendant,  it  is  not 
material  that  the  latter  received  it  in  an  indirect  and  circuitous  manner ; 
Ikns,  where  the  holder  of  a  bill  of  exchange,  who  held  it  in  trust  for  the 
pbintiff,  sued  the  drawer,  and  pending  that  suit  became  bankrupt,  and  his 
Mgnees  afterwards  brought  an  action  against  the  drawer  in  the  bankrupt's 
bame,  in  which  action  the  sheriff  having  been  guilty  of  an  escape  on  mesne 

{k)  AnU.  107»  1  T.  R.  86;  1  Taunt  859.  him.  7  B.&  C.  128;  1  M.  &  B.  518,  S.  C. 

(i)  2  Bla.  Bftp.  827;  8  WUs  804;  2  T.  R.  (n)  2  B.  &  B.  869;  5  Biog.  87. 

IM;  BaL  N.  P.  181;  6  T.  B.  695.  688;  and  (o)  1  M.  &  S.  609;  see  2  B.  &  B.  59. 

•Bl  B.  &  C.  418.  (p)  Cowp.  419;  6  T.  R.  298;  Stra.  915;  2 

(a)  10  East  878, 418,  anU^  100, 101.  Tro-  Hen.  Bla.  408. 

icr  his  been  thoaght  to  be  the  proper  remedy,  {q)  9  East,  878,  881. 

IT.  a.  :!11;  1   BU.  Rep.  194.    The  defend-  (r)  10  Bar.  &  Cres.  284. 

att's  admission  that  he  had  reoeiyed  money  (i)  8  Campb.  260;  2  C.  &  P.  108,  n. 

ftco  the  bankrapt,  apon  his  examination  be-  (u)  8  B.  &  C.  626;  5  D.  &  R.  500,  S.  C. 
^  the  oommissioneis,  when  insofi&cient  to  fix 

(1)  Vids  Riplev  v.  Gelson,  9  Johns.  201;  Clinton  v.  Strong,  Id.  870;  Beardske  v.  Riohard- 
i^  11  Wend.  25. 

(2)  To  warrant  a  recovery  back  of  money  paid  under  a  special  contract,  a  strict  performance 
>iit  be  shown  by  the  plaintiff,  unless  the  contract  has  been  expressly  rescinded,  or  impliedly 
«k  Oreea  v.  Green,  9  Cowen,  46;  Clark  «.  Smith,  14  Johns.  826. 

(t)  Baker  v.  Howell,  6   Serg.  &  Rawle,  481 ;  Sadler  v.  Evans,  Stapplefield  v.  Hugh,  4  Burr. 
LUBft,  6;  Clark  o.  Smith,  14  Johns.  826;  Jennings  p.  Campb.  18  ib.  96;  Haven  v.  Foster,  9  Pick. 
^  U2:  Kitby  «.  Chitwood,  2Mottr.  104;  Joyce  v.  Ryan,  4  Groenl.  101;  Codman  v.  Jenkins,  14 
■•«.  ^;  Boston  v.  Blnney ,  11  Pick.  1. 
(4)  8es  Bales  «.  Cortis,  21  Piok.  247. 
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process,  the  assignees  recovered  against  the  sheriff  the  amount  of  the  bill 
as  damages,  it  was  held  that  such  amount  was  recoverable  by  the  plain- 
tiff against  the  assignees  a^monej  had  and  received  for  the  plaiutiff's 
use  (i?). 


In  order  to  maintain  money  had  and  received,  either  the  money  or  the  i 
goods  for  which  the  plaintiff  claims  the  proceeds  most  originally,  or  at  the  i 
time  of  the  action  brought,  have  belonged  lo  the  plaintiff  (x).  Thereforei  \ 
if  the  sheriff,  after  having  seized  goods  under  eifitfi  facias  at  the  suit  of  | 
A.,  sell  them,  though  irregularly,*  under  another  process  at  the  suit  and  for  ; 
the  benefit  of  B.,  and  action  for  money  had  and  received  cannot  be  sup- , 
ported  by  A.  against  the  sheriff  (^).  Mere  possession  oi  the  property, for  I 
the  proceeds  of  which  wrongfully  taken  by  the  defendant  plaintiff  proceedf  \ 
is  sufficient  against  a  wrongdoer  (2:) ;  though  a  mere  seizure  is  not  safiBtcient 
to  render  the  sheriff  liable  for  monoy  had  and  received  (a).  Bat  if  the 
sale  be  under  the  plaintiffs s  process  he  may  maintain  the  oommon  ooant  \ 
against  the  sheriff  (6),  even  it  seems  before  the  return  of  the  process  (c)  ; ; 
but  the  action  should  not  be  brought  until  after  a  demand  of  tke  monef : 
has  been  made  (ji).  In  the  case  of  bankruptcy,  money  had  and  reoMved 
lies  against  the  sheriff  without  actual  notice  (e% 

In  general,  if  money  be  delivered  to  a  servant  or  a  clerk,  or  agent,  to 
be  paid  over  to  a  third  person,  being  his  principal,  no  action  for  maoaj' 
had  and  received,  to  recover  it  back,  can  be  sustained  against  the  formerj 
(1)  although  he  still  have  the  money  in  his  hands,  but  the  principal  only,] 
though  insolvent,  can  be  sued,  (unless  indeed  the  principal  were  a  Innatio)] 
(/),  and  there  should  be  a  privity  of  at  least  implied  contract  betweaft! 
[  *854  ]  the  plaintiff  and  the  defendant  (/).  But^it  lies  agaiirat  *an  agent  of  thsj 
plaintiff  who  has  received  money  for  a  particular  purpose,  and  who  l^^j 
want  of  due  care  lost  it ;  and  a  special  count  for  the  negligence  ia  noli 
necessary  (§•).  | 

In  general,  the  defendant  or  his  agent  or  partner  (A),  must  have  r»*i 
ceived  the  monoy  for  the  plaintiff  ^s  use  (2),  and  if  by  mutual  consent  tkd 
money  has  been  paid  to  a  stakeholder  in  trust  for  the  party  entitled,  thfl 
stakeholder,  if  liable  at  all,  should  be  made  the  defendant  (i).  And  ifi^ 
party  receive  money  for  a  principal,  and  be  merely  the  collector  or  beanif  j 
of  the  money  and  bona  fide  pay  it  over  before  notice  of  the  claim  of  i3m\ 
true  owner,  the  action  should  be  brought  against  the  principal,  not  tbai 
servant  (Ac)  (8).    As  a  chose  in  action  is  not  at  law  assignable  (/),  if  AJi 


(v)  1  M.  &  Sel.  714. 

(x)  Per  Lord  Ellenborongh,  C.  J.,  16  East, 
274;  8  B08.  &  Pal.  466;  poti,  890,  n. 
(y)  16  Ea^t.  254. 
(2 )  1  B.  &  Adol.  241.  • 

(a)  16  East,  274. 

(b)  8  Campb.  847;  1  B.  &  B.  870.  See 
farther  as  to  thb  action  against  the  sheriflf, 
6  B.  &  C.  789;  9  D.  &  R.  628,  S.  C;  8  B.  & 
C.  160,  722;  2  M.  ft  R.  68,  8.  C;  8  M.  ft  R. 
411,8.  C. 

(e)  8  B.  ft  C.  727;  8  M.  ft  R.  418,  8.  G. 


id)  8  B.  ft  A.ld.  606;  1  B.  ft  B.  880. 

(e)  8  Bing.  48. 

(/)  Stephens  v,  Badoook,  8  B.  ft  Adol. 
854;  and  Stead  v.  Thornton,  tiiere  dted;  m« 
fra,  note  {k),  ud  qumr; 

ig)  Barry  v.  Roberts,  1  Harr.  ft  WoO.  MS. 

{h)  4  M.  ft  SeL  476;  1  Bing.  N.  G.  198. 

(t)  9  East,  878. 

{k)  See  the  eases,  Ghitt^,  Jon.  Omtr.  186; 
7  B  ft  0. 101;  9  D.  ft  R.  &1, 8.  C;  4TiiiBi. 
19a 

(0  See  anU^  15. 


(1 )  Tyre  o.  Loekwood,  4  Cowen,  454. 

(2)  See  Jadson  v.  Eslava,  Minor,  2;  Saperrisors  of  Duchess  v.  Sisson,  24  Wendell,  887. 
(8)  Chitty  Cont.  (6th  Am.  ed.)  611,  note  and  cases  cited;  Garland  v.  Salem  Bank,  9 

408;  Frye  v.  |Lookwood,  4  Cowens,  454;  Fowler  v.  Shearer,  7  Mass.  14;  Dickens  v.  Johm,  1 
Terger,  488;  EUiottv.  Swartwoat,  10  Peters,  187;  Pool  •p.  Adkiaton,  1  Dsaa,  117. 
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racetre  nH)ne7  for  B.'s  use,  the  latter  cannot  assign  the  demand  to  C.  so  as     i^*  m 
to  enable  him  in  his  own  name  to  sue  A. ;  but  if  in  such  a  case  A.  assent  '*^"»  *^ 
to  the  transfer,  and  promise  C.  to  pay  him  the  money,  the  action  may  be  ^*^'y*  J^* 
brought  in  the  name  of  the  latter  against  A.  (»i)  (1).     Where  A.  remitted  ^tiMi? 
toB.  a  bank  bill,  indorsed  **  pay  to  the  order  of  B.,  under  provision  for  i.  in  as- 
mjnote  in  favor  of  C,  payable  at  B.'s  house,  on,  <&c."  and  A.  received  suoipsit. 
Ae  proceeds  of  the  bill,  and  refused  to  pay  them  over  to  C,  it  was  de-  CommoB 
cided  that  B.  was  not  liable  to  G.  as  for  money  had  and  received,  as  B.  ^*^"^ 
bad  never  assented  to  hold  the  bill  or  money  to  G.'s  use  (n). 

This  action  is  frequently  brought  to  recover  back  a  deposit,  or  money 
paid  npon  an  agreement,  which  the  defendant  omits  or  refuses  to  perform 
I  (2).  As  a  general  rule,  it  lies  to  recover  a  deposit  paid  on  the  purchase 
rfan  estate,  if  the  title  be  defective  (o)  ;  or  the  vendor  be  not  prepared 
to  show  his  title  on  the  day  fixed  for  that  purpose  between  the  parties  by 
their  agreement  (p)  ;  or  if  either  party  be  i:eady,  and  each  make  default 
m  performing  his  part  of  the  agreement  (g)  (3).  So  money  paid  on  ac- 
toont  of  the  purchase  of  shares  in  an  undertaking  which  has  been  aban- 
doned, may  be  recovered  back  in  this  form  of  action  (r).  In  these  cases 
there  is  an  entire  failure  of  consideration.  So  where  some  act  is  to  be 
doae  by  each  party  under  a  special  agreement,  and  the  defendant  by  his 
leglect  prevents  the  plaintiff  from  carrying  the  contract  into  execution, 
the  latter  may  recover  back  ^oney  he  has  paid  upon  it,  as  money  had  [  *355  ] 
lad  received  to  his  use  (»)  (4).  As  where  the  plaintiff  bought  cord  wood 
of  the  defendant,  to  be  paid  for  on  a  certain  day,  and  it  was  incumbent  on 
tte  defendant  to  cut  off  the  boughs  and  trunks,  and  then  cord  it,  and  for 
the  plaintiff  to  re-cord  it,  but  the  defendant  neglected  to  cut  and  cord  the 
vhole  of  it  in  time,  it  was  held  that  the  plaintiff  not  having  received  any 
|artof  the  wood  might  recover  back  the  money  he  had  paid  (t). 

Assumpsit  for  money  had  and  received  lies  for  money  paid  under  an 
original  ignorance  or  a  subsequent  forgeifulness  of  facts  (u)  (5)  but  not 

(«)  Seeanii,  47;  8  T.  R.  180;  8  B.  &  C.         (o)  Bla.  B«p.  1078;  1  Esp.  268;  2  Id.  689; 

IK,  856;  14  EmI,  687  n.  a.    EffMst  of  order  4  Id.  221;  1  Stark.  R.  65;  2  B.  &  Aid.  171. 
m  in  agent  holding  money  to  pay  the  plaintiff         (p)  4  Taunt  884. 
,  \j^i  daeto  him  from  the  principal,  14  East,  {q)  1  R.  &  M.  894. 

W;  7TMBt  889;  1  R.  &  M.  68;  1  Bing.         (r)  8  Bar.   &  Gree.  814;  6  Dowl.  &  Ryl. 

ttO;  7  Mooie,  527 ;  8  Id.  10;  Chit.  Jnn.  Contr.  751 ;  4  Bin^r.  5. 
1^;  SPiioe,  58;  8  B.  &  C.  842;  5  D.  &  K         (•)  7  T.  R.  181;  2  Yon.  &  Jenr.  284. 
'K.  8.  C. ;  16  Vee.  448.  (0  6  T.  R.  181 . 

(b)  Ciompt  &  Jerr.  88;  tupra,  note  (m).  (u)  Looos  v.  Woewlok,  1  Mod.  &  Rob.  298. 

(1)  Chitty  Cent.  (6Ui  Am.  ed.)  618, 614  notes,  and  cases  dted. 

(2)  Where  a  oontraot  is  rescinded,  assumpsit  for  money  had  and  reoeiTcd  will  lie  to  recover 
te  the  price.  Martin  v.  Howil,  8  Brevard,  547;  Huokson  v-  Arant,  2  Brevard,  264;  Stevens 
a  LyM,  7  N.  Hamp.  860;  Richards  v.  Allen,  5  Shepley.  296;  Lney  v.  Bnndy,  9  N.  Hamp.  298. 
^m  nore  money  is  Nalised  from  ooUateral  secnrity  than  the  amoaot  of  the  debt^  the  balance 
»y  be  reeovered  as  money  had  and  received.  RandaU  v.  Rich,  11  Mass.  494 ;  Hunt  v.  Nevers, 
«Rck.600. 

(8)  Chitty  Cont  (6th  Am.  ed.)  682,  688,  and  notes. 
.  (4)  Chittjr  Omt  (6th  Am.  ed.,)  622,  n.  8.    Frost  v.  Clarkson,  7  ()ow.  24.    So  where  inev- 
^^potaAeut  has  prevented  a  party  from  ftilflling  a  contract,  he  may  recover  for  the  nart  per- 
fenxd,  on  an  implied  promise,  upon  a  ouanium  mtruit  count.    Willington  v.  West  Boylston, 
♦RfiklOl.         r       r       -^    ir^     ^ 

W  Kelkf  V.  Solari,  9  M.  &  W.  64;  Bank  of  Louis,  v.  BalUrd,  7  Howard,  (Miss.)  871 ;  Nor- 

tBi  ff.  Harden,  8  Sheplej,  4&    Money  paid  by  one  party  to  another  through  a  mutual  mistake 

'^^Mti,  m  nspeei  to  which  both  were  equally  bound  to  inquire, may  be  recovered  in  this  action. 

y^Biak  e.  Bank  of  Albany,  1  HiU,  287;  Wheaden  v.  Olds,  10  Wendell,  174;  Burr  v.  Ved. 

ittt  S  WendsU,  4Id;  FrwnkUa  Bank  «.  Raymond*  8  WeadeU,  69;  Potter  v.  Everatt,  2  HilU  252. 
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'^*  "f    if  paid  with  knowledge  of  fact  or  means  of  knowledge  readily  accessible, 
PABT9,  &o.  j^jj^ygj^  under  an  ignorance  of  laio  (x)  (1). 
5thlj.  The      g^  ||,q  count  for  money  had  and  received  is  not  maintainable  if  a  am- 

CftUSO  of 

tract  has  been  in  part  performed^  and  the  plaintiff  has  derived  some  benefit, 
and  by  recovering  a  verdict  the  parties  cannot  be  placed  in  the  exact  situa- 
tion in  which  they  originally  were  when  the  contract  was  entered  into  (y). 
(2).  Thus,  where  A.  agreed  in  consideration  of  a  premium  to  let  a  house 
to  B.,  which  A.  was  to  repair  and  grant  a  lease  of  within  ten  days,  botB. 
was  to  have  immediate  possession  ;  and  B.  paid  the  premium  ^u^  took  pos- 
session and  retained  it  after  ten  days  although  A.  omitted  to  repair  and 
grant  the  lease  ;  it  was  held  that  B.  could  not  by  quitting  on  account  of 
A.'s  default,  recover  back  the  premium  in  a  count  for  money  had  and  re- 
ceived, but  was  bound  to  declare  specially  for  the  breach  of  the  Sigree- 
ment  (2r).  So  where  a  party  sold  a  patent  right,  and  the  vendee  paid  the 
money  and  used  tiie  patent  riffht  and  enjoyed  some  benefit  therefrom^  bat 
it  afterwards  appeared  that  the  patent  was  invalid,  it  was  held  that  money 
had  and  received  could  not  be  sustained,  a  partial  benefit  having  been  re- 
ceived by  the  plaintiff  (a)  (3).  And  upon  the  same  principle,  where  the 
master  and  part-owner  of  a  vessel  agreed  to  purchase  the  moiety  of  his  part- 
ner, and  having  paid  the  purchase-money  and  received  the  titie-deeds  which 
he  deposited  as  a  security  with  a  third  person,  and  had  the  entire  possession 
of  the  vessel  given  up  to  him,  but  his  partner  afterwards  refused  to  exe- 
cute a  bill  of  sale  or  refund  the  money,  it  was  decided  that  an  action  for 
money  had  and  received  was  not  sustainable  (6).  Where  a  special  con* 
tract  is  still  open^  and  has  not  been  rescinded  by  miifual  consent^  it  is  neo- 
essary  to  declare  specially :  as  if  a  horse,  &c.  be  sold  with  a  warranty  of 
soundness,  altiiough  it  be  unsound,  and  the  purchaser  immediately  ofkv  to 
return  it,  he  cannot  recover  back  the  price  on  the  count  for  money  had 
and  received (4),  if  the  vendor  refuse  to  receive  back  the  horse ;  for  tho 
[  •SSC  ]  warranty  can  *only  be  tried  on  a  special  count  (c)  (5),  unless  there  wa« 
an  express  stipulation  to  take  back,  or  unless  there  was  actual  fraud  {i)\ 
and  in  such  case  the  count  for  money  had  and  received  is  not  maintainable^  i 
although  upon  the  horse  being  tendered  to  the  seller  he  stated  that  if  the 


(z)  Id.  ibid. ;  Bilbie  v.  Lamley,  2  East, 
469;  M lines  v.  Duncan,  6  Bar.  &  Ores,  677; 
9  D.  &  R.  735,  8.  C.  per  Bayley,  J. 

(y)  5  East.  449;  2  You.  &  Jerv.  278. 

(2)  5  East,  449. 

(a)  1  New  B«p.  260. 

(6)  2  You.  &  Jerv.  278. 


(c)  Doug.  23;  7  East.  274;  2  Campb.  146; 
8  M.  &  Sel.  349,  per  Le  Blano,  J.  As  to  aa 
action  on  a  bail  given  for  a  hone  warranted 
sound,  2  Taunt.  2;  14  East,  486;  1  Stark.  R. 
61;  Sid.  175. 

{d)  1  Crom.  &  M.  207. 


(1)  Elliott  V.  Swartwout,  10  Peters,  187;  Clarke  v.  Dutoher,  9  Cowen,  674;  Hubbard  «. 
Martin,  8  Yerger,  498;  Jones  v.  Watkins,  1  Stewart,  81 ;  Dickens  v,  Jones,  6  Yerger,  688; 
Ladd  V.  Kenney,  2  N.  Ham  p.  841;  Lee  v.  Stuart,  2  Leigh,  76;  Haren  v.  Foster,  9  Pick.  112; 
Chitty  Cont.  (6th  Am.  ed.)  627,  628,  notes  and  eases  cited,  638,  notes.  Mowatt  o.  Dwight,  I 
Wendell,  356;  Mayor  v.  Judah,  6  Leigh,  806;  Bean  v.  Jones,  8  N.  Hamp.  149;  Norton  t. 
Marden,  8  Shepley,  46.  Money  even  improperly  recovered  by  action  cannot  be  recovered  back* 
Walker  v.  Ames,  2  Cowen,  428;  Cobb  v.  Curtiss,  8  Johns.  470. 

Where  one  voluntarily  pays  toll,  which  the  law  would  not  compel  him  to  pay,  he  caimot  rs-> 
cover  it  back.    Sprague  v.  Birdsall,  2  Cowen,  419. 

(2)  Chitty  Cont.  (6th  Am.  ed.)  741,  748,  notes,  and  esses  cited. 
(8)  Chitty  Cont  (6th  Am.  ed.)  628,  notes,  and  cases  cited. 

(4)  Londregoc  v.  Crowley,  12  Conn.  668.  Assumpsit  lies  on  a  promise  to  reftind  the  oontUU 
eration  money  paid  for  land  sold,  although  there  be  a  covenant  of  warranty,  where  the  graatw 
expressly  engaged  to  reftind,  upon  being  notified  of  the  pendency  of  ejectment  against  his  granite; 
but  in  such  case,  the  aoUon  must  be  on  the  special  contract.    Miller  v.  Watson,  4  Wend.  267. 

(6)  Thornton  «.  Wynn,  12  Whsat  188.    See  Ashl^  v.  Reeves,  2  M'Cord,  482. 
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horse  be  unsoand  ho  will  take  it  back  and  retarn  the  money  ;  provided  he    ^-  ^ 
denies  the  unsoundness,  and  does  not  take  back  the  horse  (e).     If,  how-  ^^^"*»  **• 
e?er,  either  by  virtue  of  an  express  stipulation  in  the  original  contract  the  ^*^^y*  Jp^ 
plaintiff  was  in  a  certain  event  entitled  to  rescind  it,  or  it  has  been  put  an  ^tton? 
end  to  by  the  agreement  of  both  parties,  the  common  count  may  be  sup- 1.  in  as- 
ported  to  recover  money  paid  on  the  contract  (/)(1).  sampsit. 

On  a  single  count  for  money  had  and  received  in  the  common  form,  var  Common 
nous  sums  received  at  diflferent  times  may  be  recovered  (§•).  ooanti. 

The  count  must  describe  the  money  to  have  been  received  to  the  use  [  *^^*''  J 
of  the  person  or  persons  who  at  the  time  of  receipt  of  the  money  by  the 
defendant  was  legally  entitled  to  it.  And  in  an  action  by  a  solvent  part- 
ner and  the  assignees  of  another,  if  the  money  was  received  after  the 
bankruptcy,  the  count  must  be  for  money  received  for  the  use  of  the  sol- 
Tent  partner  and  the  assignees  as  such(/i)  ;  and  in  an  action  by  an  execu- 
tor, if  the  money  were  not  received  until  after  the  death  of  the  testator, 
the  plaintiff  could  not  recover  without  a  count  for  money  received  to  his 
use  as  ezecuior(i}(2i).  Under  the  count  for  money  had  and  received,  only 
the  snm  received  for  the  plaintiff's  use  is  recoverable  (3),  and  if  the  plain- 
tiff seek  to  recover  interest  or  expenses  incurred  (as  in  mvestigating  a  ti- 
tle to  an  estate  in  cases  whore  the  claim  is  for  the  deposit,  ^c),  other 
eoants  must  be  inserted  aecordingly( j)  ;  unless  indeed  as  to  interest  since 
the  3  A  4  W.  4  c.  42,  sect,  28  (A). 

The  indebitatus  count  ^\tor  interest  due  upon  the  forbearance  of  monies  Interest, 
doe  from  the  defendant  to*  the  plaintifif,  and  by  the  latter  forborne  to  the 
former  at  his  request,  &c.^  is  very  frequently  inserted  in  a  declaration  in 
vsumpsit^  especially  in  actions  on  bills  of  exchange  and  promissory  notes 
(4).  The  rule  was,  that  interest  was  not  recoverable  except  on  those  in- 
itraments,  and  a  very  few  other  in8tances(/),  unless  there  bad  been  an  ex- 
press agreement  to  that  effect ;  or  unless  such  agreement  could  be  collec- 

(<)  7  But,  274.  (/)  1  B.  &  p.  806;  Bla.  Bep.  1078;  4  Ebo. 

U)1T  R.  188;  7  Eaet.  276,  276;  1  C.  &  223;  2  Campb.  426;  see  8  Taunt.  167. 
^•18.  (fr)  Pott. 

ig)  2Saniid.  118,  n.  2.  (/)  As  bonds,  7  T.  R.  124;  15  East,  226; 

(i)  8  Bos.  &  Pal.  465;  po<t,  toI.  u.  or  money  awarded  to  be  paid  on  a  named  day, 

(i)  M*Lacblan  v.  Evans,  1  Too.  &  Jer?.  if  demanded,  &o.,  8  Campb.  468.    See  in  oen- 

AO;  and  see  form  in  2  Saund.  207.  208.  eral  Chit.  jan.  Contr.  195;  post,  toI.  ii. 

(1)  Vide  Gillett  v.  Maynard,  6  Johns.  85;  Eames  «.  Savage,  14  Mass.  425;  Lyon  o.  Annoble» 
4  Conn.  340;  Hudson  v.  Swift,  20  Johns.  21;  Diokson  v.  Cunningham,  Martin  &  Terger,  208; 
Bndford  v.  Manley,  18  Mass.  189;  Conner  v.  Henderson,  15  Mass.  819. 

(2)  An  administrator,  supposing  an  estate  insolvent,  to  be  solvent,  paid  a  creditor  more  than 
^fllare;  after  final  settlement,  he  was  held  entitled  to  recover  back  the  diflferenoe  in  an  action 
wiBooey  had  and  received.  And  such  action  was  properly  brought  in  his  individual  character 
^  not  M administrator.  Sogers  v.  Weaver,  5  Ham.  586 ;  Walker  v.  HiU,  17  Mass.  880;  Walk* 
ttf.  Bradley,  8  Pick.  261;  Bliss  v.  Lee,  17  Pick.  88;  Austin  v.  Henshaw,  7  Pick.  46. 

(3)  Contra  Pease  v.  Barber,  8  Caines,  2^6.  In  that  case,  Kent,  C.  J.,  delivering  the  opinion 
(iftheooart,  says: — ^"'The  action  for  money  had  and  received,  is  an  equitable  action,  and  the 
F^most  show  that  he  has  equity  and  conscience  on  his  side.  The  rule  in  equity  is  to  allow 
nteffest  in  many  cases  for  money  had  and  received.  There  may  be  oases  in  which  the  defendant 
"■Sitt  to  refund  the  principle  merely,  and  there  may  be  other  cases  in  which  he  ought.  €x  a  qui 
itiovo,  to  refiind  the  principal  with  interest  Each  case  wiU  depend  upon  the  justice  and  equi- 
^sriabg  out  of  its  peculiar  circumstances,  to  be  disclosed  at  the  trial"  See  ante,  851,  and 
^^  Under  the  counts  for  money  had  and  received,  and  money  paid,  no  special  damage  can  be 
'^▼ered,  but  resort  must  be  had  to  a  special  count  for  that  purpose.  Hanna  v.  Pegg,  1  Blaokf. 

.  (4)  A  declaration  on  a  note  given  out  of  the  country,  demanding  interest,  should  i^ver  if\^\  « 

"  tW  lale  of  interest  where  the  note  is  given.    Surlott  v.  PraU,  8  Marsh.  175. 
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ted  from  the  usaal  course  of  dealing  ^between  the  parties  in  former  and 
similar  occasions  (m)  :  even  though  the  debt  was  due  on  a  written  agree- 
ment providing  an  express  or  contingent  period  for  payment  (w).  Thus, 
in  the  absence  of  an  agreement  to  pay  interest,  it  was  not  recoverble  for 
goods  sold  (o)  (1)  work  and  labor  (p),  money  lent  (^),  paid  (r)(2),  had 
and  received(5)(8),  or  upon  an  account  stated(/).  And  it  seems  to  have 
been  that  where  the  demand  was  of  such  a  nature  that  the  law  did  not  im- 
ply a  contract  for  interest,  and  none  was  agreed  for,  it  should  not  be  al- 
lowed merely  because  the  debt  had  been  wrongfully  withheld  after  the 
creditor  had  repeatedly  applied  for  payment  (u)  (4).  This  defect  in  the 
law  encouraged  the  disposition  to  delay  the  payment  of  just  debts  aad 
was  therefore  rectified  by  3  &  4  W.  4,  c.  42,  sect.  28,  which  enacts, 
'^  That  upon  all  debts  or  sums  certain,  payable  at  a  certaintime  or  otherwise, 
the  jury  on  the  trial  of  any  issue,  or  on  any  inquisition  of  damages,  may, 
if  they  shall  think  fit,  allow  interest  to  the  creditor  at  a  rate  not  exceed- 
ing the  current  rate  of  interest  from  the  time  when  such  debts  or  sums 
certain  were  payable,  if  such  debts  or  sums  be  payable  by  virtue  of  some 
written  instrument  at  a  certain  time,  or  if  payable  otherwise,  then  from 
the  time  when  demand  of  payment  shall  have  been  made  in  writings  so  as 
stick  demand  shall  give  notice  to  the  debtor  that  interest  will  be  claimed 
from  the  date  of  such  demand  until  the  term  of  payment  (i;)  ;  provided 
that  interest  shall  be  payable  in  all  cases  in  which  it  is  now  payable  by 
law." 

Sect.  29  enacts,  "  That  the  jury,  on  the  trial  of  any  issue,  or  on  any 
inquisition  of  damages,  may,  if  they  shall  think  fit,  give  damages  in  the 
nature  of  interest,  over  and  above  the  value  of  the  goods  at  the  time  of 
the  conversion  or  seizure,  in  all  actions  of  trover  or  trespass  de  bonis 
asportatis^  and  over  and  above  the  money  recoverable  in  all  actions  on 
policies  of  assurance  made  after  the  passing  of  this  act." 

Sect.  80  enacts,  **  that  if  any  person  shall  sue  out  any  vnrit  of  error 
upon  any  judgment  whatsoever  given  in  any  Court  in  any  action  personal, 
and  the  Court  of  error  shall  give  judgment  for  the  defendant  thereon, 
then  interest  shall  be  allowed  by  the  Court  of  error  for  such  time  as  exe- 
cution has  been  delayed  by  such  writ  of  error,  for  the  delaying  thereof. 

In  general  it  was  considered  that  the  declaration  should  be  special 
where  damages  for  the  loss  of  the  use  of  money  are  sought  to  be  recov- 
ered, and  the  claim  is  not  eo  nomine  for  interest  as  a  debt  (5).  Upon  a 
[  *858  3  contract  *for  the  sale  of  goods  to  be  paid  for  by  a  bill  of  a  certain  date, 
it  was  holden  the  price  might  bear  interest  from  the  day  when  the  bill,  if 


(m)  1  Camp.  60;  2  /if. 426;  1  B.  &  P.  807; 
2  Jd,  472;  9  B.  &  C.  881;  4  M*  &  R.  808;  1 
East.  228;  4  C.  &  P.  124. 

(n)  9  B.  &  C.  878;  4  M.  &  B.  805,  8.  C, 

(0)  6  Esp.  46.  Except  where  a  bill  was  to 
have  been  given,  18  East,  98. 

ip)  1  Hen.  Bla.  806;  2  Wils.  206.  Chitty 
Cont  (6th  Am.  ed.)  146,  n.  2. 

(g)  9  B.  ft  C.  878;  4  M.  ft  K  865,  8.  C. 

(r)  8  Stark.  R.  182. 


(f)  2  Campb.  420;  1  B.  ft  P.  807.  Kot< 
in  aotion  against  an  auctioneer  to  reooTcr 
posit,  see  8  Taunt.  46;  6  Bing.  184. 

(0  6  Esp.  46. 

(tt)  9  B.  ft  C.  880;  4  M.  ft  R.  808,  8.  C< 
M€d  vid€  8  Bing;  858;  9  Price,  184. 

(v)  And  yet  in  Pieroe  «.  Fothergill,  1  Hodi 
ges  R.  251,  it  was  held  that  the  issuing  a 
of  summons  is  a  sufficient  demand  to  ent 
the  plaintiff  to  interest  from  that  day. 


(1)  Chitty  Cont  (6th  Am.  ed.)  644,  646,  notes,  and  oases  oited. 

(2)  Chitty  Cont  (6th  Am.  ed.)  646,  n.  8. 
(8)  Chitty  Coot  (6th  Am.  ed.)  646,  n.  4. 
(4)  Ril^  «.  S^mour,  1  Wend.  148. 

(6)  Ashby  «.  Ashby,  8  M.  ft  P.  186. 
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it  had  been  given,  would  have  been  due,  and  that  the  interest  might  be    ^v.  m 
recovered  as  damages  on  a  special  count  for  the  non-delivery  or  non-pay-  '^^'•»  *®- 
ment  of  the  bill ;  and  that  if  in  such  case  upon  a  general  count  for  goods  ^^^^^-  J^^ 
sold  and  delivered,  the  jury  should  give  the  price  and  interest  as  dama-  action, 
ges,  the  Court  would  not  on  that  account  set  aside  the  verdict  (a;).     So  i.  in  as- 
where  the  defendant,  who  had  contracted  for  goods,  was  to  return  them  sampsit 
ia  a  year,  or  otherwise  to  pay  for  them  with  interest,  and  the  declaration  CommoD 
was  only  for  goods  sold,  and  interest  on  money  forborne,  the  Court  would  '^^*'- 
sot  set  aside  the  verdict,  or  reduce  the  damages,  although  the  jury  gave 
interest,  which,  in  strictness,  should  have  been  claimed  upon  a  special 
coont  (^).     In  each  of  these  cases  there  was  a  just  claim  to  interest  in 
the  shape  of  davia^es  (z).    The  form  of  the  count  for  interest  will  be 
foandin  the  second  volume  (a).     It  may  be  advisable  to  insert  it  where 
interest  may  be  recoverable  ;  but  since  the  statute  3  <&  4  W.  4,  c.  42,  sect. 
28,  it  may   be  recoverable  in  many  cases  without  expressly  declaring"  for 
interest,  provided  the  damages  at  the  conclusion  be  sufficient  to  cover  it. 

It  is  advisable  in  all  declarations  in  assumpsit  for  the  recovery  of  a  ^®^^* 
money  demand  (excepting  against  an  infant,  who  cannot  in  law  state  •^••^ 
an  account),  to  insert  a  count  or^  an  account  stated  {b).    The  acknowl- 
edgment by  the  defendant  that  a  certain  sum  is  due,  creates  an  implied 
promise  to  pay  the  amount,  and  it  is  not  necessary  to  set  forth  the  sub- 
ject-malter  of  the  original  debt  (c)  (1)  ;  nor  is  the  amount  of  the  sum 
alleged  in  the   count  to  be  due  material  Qd)  (2)  :  nor  is  it  necessary,  in 
order  to   support  this  count,  that   the   defendant's   admission  should 
relate  to  more  than  one  item  or  transaction,  or  that  there  should  have     ' 
been  cross  dealings  or  accounts  between  the  parties  (e).    The  present 
rale  is,  that  if  a  fixed  and  certain  sum  is  admitted  to  be  due  to  a  plaintiff, 
for  which  an  action  would  lie,  that  will  be  evidence  to  support  a  count 
upon  an  account  stated  (/).    But  an  account  stated  is  not  proper  to  re- 
cover a  single  sum  under  an    express   contract,  but  lies   only  where 
an  account  has  been  stated  with  reference  to  former  transactions  (^)  (3) . 


(x)  Taunt  167. 

(y)  2  Bing.  4. 

(X)  See  Id.  6;  and  12  East,  418. 

(a)  Pogt.  ToL  IL 

(6)  2  Mod.  44;  1  T.  R.  42.  What  !fl  evi- 
4aiee  of  an  aoooant  stated,  see  10  East,  104; 
11  !d.  118, 124;  13  Id.  249;  2  B.  &  P.  868; 
2  U.  &  8el  265;  26  East.  420;  8  Stark.  B. 
10;  1  U.  &  M.  289;  7  BiDg.  104;  Breckon  v. 
South,  1  AdoL  &  EU.  488.  Admission  of  the 
nseipt  of  money  before  commissioners  of 
iMbropt  on  a  oompalsory  examination,  7  B. 
&C.  628.  1  M.  &  E.  518,  8.  C.  Not  conc/u- 
ttse  sYidenoe,  when,  1  T.  K  42;  4  B.  ft  C. 


281,  716;  1  Esp.  159;  6  Id.  24.  As  to  stamp, 
1  Bing.  134. 

(c)  2  Mod.  44;  2T.B.480. 

{d)  2Saand.  122  n.  8;  1  Bla.  Bep.  66;  1 
Bnrr.  9. 

(e)  18  East,  249;  6  M.  & 8el.  65;  2  Saond. 
122,  n.  6.  5th  ed.;  8  C.  &  P.  286. 

(/)  Ptr  Parke,  B.  and  Alderson,  B.  Por- 
ter V.  Cooper,  4  Ttf.  264,  266;  1  Cr.  M.  &B. 
887. 

ig)  Clarke  v.  Webb.  2  Dowl.  671 ;  1  Cr.  M.  ft 
K  29;  and  see  Allen  v.  Crop,  2  DowL  546;  or 
when  it  lies,  Ercke  v.  Nokes,  8  Car.  ft  P.  170; 
1  Mood,  ft  R.  859. 


(1)  Tassey  v.  Chnroh,  4  Watts  ft  Serg.  141;  Fitoh  v.  Leiich,  11  Leigh,  471.  Assumpsit 
Vm  to  reooTer  a  balance  straok  and  promised  to  be  paid  though  the  aoooant  embrace  specialties, 
vith  other  securities.  Gilson  v.  Stewart,  7  Watts,  100.  It  was  held  in  CatheU  v.  Goodwin,  1 
\  ^-  ft  GUI  468,  that  under  the  counts  for  money  lent,  paid,  laid  out  and  expended,  and  an 
iwtmul  comjmtaueiUt  the  plaintiff  was  entitled  to  recover  by  evidence  of  the  defendant's  dis- 
honored bil),  drawn  payable  to  the  order  of  the  plaintiff's  wife. 

(2)  But  where  the  count  was  on  an  account  stated  between  the  parties,  wherein  the  defend- 
tttvas  fimnd  in  arrear,  ftc  to  the  plaintiff,  in  the  sum  of  £21  6f.  and  that  the  defendant  prd- 
bM  to  pay  it  in  oonsidnuUon  of  forbearance,  it  was  held,  that  the  exact  sum  must  be  proved, 
ad  the  plaintiff  having  a  debt  due  of  £20  18t.  was  nonsuited,  though  it  would  have  been  sa£Ei-> 
titttif  tbesumwnelaidaiidflravj&tieit.    Amiidd  «.  Bate.  8  Blau.  ft  Mw.  178. 

mClntev.  Bai]a7,289. 
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IV,  rw  An  attorney's  bill  cannot  be  recovered  under  this  *connt,  witboat  due 
>ABXB,  &o.  ppQQf  Qf  delivery  of  a  signed  bill  (A).  Where  arbitrators  award  a  sum 
6thiy.  The  ^f  money  to  be  due,  it  may  be  recovered  under  this  count,  unless  the  sub- 
cause  of  mjggjQjj  ^j^g  by  bond  (t)  (1).  But  a  party  can  only  recover  under  this 
count  when  a  certain  and  precise  sum  is  admitted  to  be  due  (A:);  and  an 
acknowledgment  of  a  debt,  but  without  naming  or  referring  to  $ 
sum  certain,  does  not  enable  a  plaintiff  to  recover  on  this  count  even  no- 
minal damages  (/)  ;  and  where  a  debt  is  actually  in  existence  (m),  and 
a  prior  transaction  (n).  But  it  may  be  shown  by  other  evidence 
than  the  defendant's  admission,  that  the.  sum  to  which  he  referred  was 
of  a  precise  and  stipulated  amount  (o).  An  admission  by  the  de- 
fendant in  a  conversation  with  a  third  person  that  he  was  indebted  to 
the  plaintiff  in  a  named  sum  is  not  evidence  of  an  account  stated,  unless 
the  third  person  was  the  plaintiff's  agent  (;?).  In  an  action  by  an  execu- 
tor ^  evidence  that  the  defendant,  on  being  applied  to  for  payment  of  ior 
terest,  stated  he  would  bring  him  some  on  a  certain  day,  is  insufficient  to 
support  an  account  stated ;  there  being  no  acknowledgment  of  any  pre- 
cise debt  of  a  given  character,  or  any  thing  to  show  in  what  capacity  the 
plaintiff  was  entitled  (^).  And  it  seems  that  the  admission  should  be 
clear  and  unqualified  (r). 

If  an  account  be  stated  and  agreed  of  what  is  due  for  growing  crops 
not  previously  served,  it  is  a  valid  plea  that  there  was  no  contract  in 
writif^  signed,  so  as  to  take  the  case  out  of  the  statute  against  frauds, 
29  Gar.  2,  c.  3,  s.  4,  but  if  the  account  were  stated  after  the  severance, 
that  fact  might  be  replied  (s). 

In  framing  the  pleading  rules  of  Hil.  Term,  4  W.  4,  it  was  considered 
that  in  assumpsit  and  debt  on  simple  contract  it  is  just  that  the  plaintiff 
should  be  at  liberty  to  proceed  as  well  for  the  original  debt  as  also  upon 
an  admission  that  it  is  due,  and  therefore  the  rule  expressly  provides 
'^  that  a  count  for  money  due  on  an  account  stated  may  be  joined  with  any 
other  count  for  a  money  demand,  though  it  may  not  be  intended  to  estab- 
lish a  distinct  subject-matter  of  complaint  in  respect  of  each  of  such 
counts."  But  as  Reg.  Gen.  Hil.  T.  2  W.  4,  subjects  a  plaintiff  to  the 
payment  of  costs  upon  every  issue  which  he  does  not  establish  in  evidence, 
this  count  should  not  be  added  unless  there  be  strong  ground  for  expect- 
ing that  it  be  proved  by  evidence. 


\ 
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[  *860  ] 


We  have  seen  that  in  actions  by  or  against  executors,  where  six  years 
have  elapsed  since  the  death  oi  the  testator,  or  if  it  be  on  any  "^other  ac- 
count material  for  the  plaintiff  to  avail  himself  of  a  promise  or  acknowl- 
edgment by  the  defendant  since  the  death,  it  may  be  necessary  to  add  all 
or  one  of  the  common  counts  on  promises  to  or  by  the  executor  in  that 
character,  for  otherwise  such  promise  or  acknowledgment  cannot  be 


i 


(A)  See  preceding  note. 

li)  1  Esp.  194;  Tidd,  9Ui  ed.  884;  Peake's 
C.  W.  P.  227;  5  T.  R.  6;  but  see  1  Esp.  877. 

(A-)  4  Moore.  542;  18  East,  249. 

(/)  Bemasooni  v.  Anderson,  Mood,  k  Malk. 
188. 
.  (m)  5  Moore,  114  to  116;  or  amoral  obliga- 


tion, 8  Gar.  &  P.  170. 
(n)  1  Crom.  M.  &  Ros.  29. 
(0)  6  Moore,  114;  2  C.  &  P.  109. 
{p)  Breckon  v.  Smith,  1  Adol.  &  EH.  448. 
(9)  4  B.  &  C.  285. 
(r)  1  R.  &  M.  289. 
(s)  Earl  Falmoutli  v.  Thomas,  8  Tyv.  28. 


(1)  Bates  v.  Curtis,  21  Pick.  247. 
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m  in  evidence  (t)  (1)  ;  and  this  set  of  countB  usually  follows  the  com*    !▼•  m 
breach  at  the  end  of  the  first  set  of  counts  (u).    The  same  necessity  ''^"»  *^ 

ly  arise  in  actions  by  the  assig'nees  of  a  bankrupt.    And  so  in  actions  ^^^^^*  ^^* 

unstA.,  B.,  and  C,  the  husband  of  B.,  in  order  to  give  in  evidence  a  action? 

)mi8e  by  A.  and  B.,  before  the  marriage  of  B.  and  C,  to  take  the  case  i.  iq  ^. 

it  of  the  statute,  a  count  on  such  promise  before  marriage  must  be  add-  lampsit. 

(x).    In  general,  however,  where  there  has  been  an  absolute  promise  Common 

acknowledgment  to  the  original  creditor  within  six  years,  so  as  to  take  ^^^' 
case  OQt  of  the  statute  of  limitations,  it  suffices  to  declare  upon  the 

;ioal  contract  (^)  (2).     In  declaring  at  the  suit  of  a  surviving  partner 

indebUatuSy  every  count  should  technically  state  the  death  of  the  de- 
partner  ;  but  if  the  death  be  averred  in  the  first  count  it  will  suf* 

),  and  a  demurrer  in  respect  of  an  omission  in  a  sttbsequent  count  has 
considered  frivolous  {z)  (3). 

The  stat^nent  of  a  breach  of  a  special  contract  stated  in  assumpsit  has  The  breach 
kdj  been  considered  (a).    The  Reg.  Gen.  Trin.  Term,  1  W.  4,  pre-  ^''^^^  ^^- 

ibed  a  more  concise  form  of  stating  the  breach  of  one  or  more  common  eounu. 
)Uatus  counts  than  had  heretofore  been  adopted,  and  which  should  be 
led  as  an  admirable  model  (6)  (4).     Even  in  assigning  this  breach 

iK»-payment  of  the  common  counts,  it  is  advisable  to  admit  in  the  ag- 
ite  all  payments  made  by  the  defendant  on  account,  so  as  to  avoid  the 
ise  of  a  plea  of  payment  (c).    In  an  action  by  assignees  in  that  char- 

iT,  a  breach  that  the  defendant  did  not  pay  the  plaiutifis,  without  al- 
ig  as  assignees,  is  sufficient  on  special  demurrer,  and  indeed  proper 
preferable  ((f) . 


:We 


have  already  considered  when  the  action  of  debt  may  be  support-  n.  wdiw. 
«).    hi  framing'  the  declaration  in  this  action,  the  general  requisites 
qualities  of  all  declarations,  which  have  already  been  pointed  out 
be  observed  (/).    The  particular  parts  may  be  considered  under 
same  arrangement  as  in  assumpsit  (§*)  ;  and  most  of  the  rules  to  be 
Brved  in  framing  declarations  in  that  form  of  action  •equally  govern  in  [  *8  61  ] 
action  of  debt,  and  therefore  it  will  only  be  necessary  to  point  out  the 
ons. 


The  title  of  the  Court  and  the  actual  date  of  the  day  of  delivering  or  Title  of 

Court, 

(a)  Jlnh,  882.  *«^°^'  ^^T 

{b)  See  form,  post,  vol.  ii.  "'**'  *"^ 

(c)  JInU,  888;  Bonapqaet's  Rules.  86,  86;  <»™™«*^ce- 


•Ifite,  208;  1  Young.  &  Jenns,  808;   , 
Mfara,  2  Saund.  207,  208. 
lM  ^  the  forms,  post,  "vol.  it,  and  see  an 

fcra.  2  Saund.  207,  208. 
m  1  B.  &  C.  248;  2  D.  &  R.  868,  B.  C. 
)  Ank,  809;  7  Bing.  168. 
0  CndersbeU  v.    FuHer,  6  Tyr.  892;  1 
•  IL&B0S.9OO. 


and  see  forms  of  admission  poit,  vjol.  ii. 
{d)  Cobbett  V.  Cookrane,  8  Bing.  17. 
{e)  Ante,  108  to  116. 
(/)  jJn/e,  244  to  261. 
{g)  Jini9,  289  to  839. 


I) 


See  Bishop  v.  Harrison,  2  Leigh,  682. 

OUtct  9.  Gray,  1  Har.  &  Gill,  204;  AngeU  on  Limitations,  (2nd  ed.)  816;  Betton  o. 

U  K.  Hamp.  170,  179;  Illsley  v,  Jewett,  8  Metcalf,  446;  Chitty  Contr.  (7th  Am.  ed.) 

note. 

^eclaraUon  on  the  debt  of  a  bankrupt  or  insolvent  debtor,  irhich  has  been  reviyed  by  a 
pxoQiM,  may  be  on  the  original  debt.    Maxim  v.  Morse,  8  Mass.  127;  Shippey  v.  Hender- 
U  Johns.  178;  Lang  v,  Mackenzie,  4  Carr,  &  Payne,  468. 
j)  Bee  ante,  284,  286,  and  notes. 

1)  (his  aTeiment  of  a  request  and  a  reftisal  to  mj  is-raifioient  fi>r  any  number  of  the  eom- 
«Miti.   Bite  V.  B^bhw,  la  M«M.  284. 
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nr.  in  filing  the  declaration  and  the  venuCy  have  already  been  considered  (A).  TUm 
PARTS,  &0.  commencement  of  the  declaration  preceding  the  statement  of  the  cause  cj 
Gthiy.  Tho  action  is  similar  to  that  in  assumpsit  (t)  ;  except  in  the  description  of  ^ 
ftcSoo.*^  form  of  action,  when  that  is  stated,  and  even  that  description  may  be  onr'^ 
1.  In  debt.  ^^^  (^)-  ^^  ^^  action  on  a  specialty,  the  party  should  be  declared  agaii 
in  the  name  by  which  he  signed  the  deed  (/).  The  debt  demanded, 
unnecessarily  stated  in  tho  commencement,  should  regularly  be  the  a{ 
gate  of  all  the  sums  alleged  to  be  due  in  the  dififerent  counts ;  but  a 
take  in  this  respect,  whether  more  or  less  be  stated,  will  not  be 
cause  of  demurrer ;  nor  is  it  necessary  to  prove  that  that  debt  amoual 
ed  precisely  to  the  sum  alleged  to  be  due  {m)  (1).  In  general,  the  d< 
laration  should  bo  in  the  debet  and  deiinet  (n)  ;  but  upon  the  princi] 
that  a  man  may  complain  of  only  a  part  of  his  grievance,  and  not  of 
whole,  theplaintiflf  may  abridge  his  demand  and  declare  in  the  deti9ietQ!fA\ 
instead  of  the  debet  and  deiinet  (m).  And  in  an  action  by  and  agaii 
executors  and  administrators,  the  declaration  should  technically  be  M 
the  detinet  only(2);  except  in  an  action  upon  a  judgment  recovered  agaii 
an  executor  suggesting  a  devastavit,  when  the  debet  and  detinet  is  pi 
(n);  and  the  defendant  cannot  in  such  action  plead  plena  administraviUp] 
(3).  But  a  declaration  in  the  debet  and  detinet  against  an  executor  is 
subject  to  a  special  demurrer,  as  the  former  will  be  rejected  as  surplus 
(p).  An  heir  should  be  sued  in  the  debet  and  detinet^  but  the  omission 
the  debet  will  be  aided  by  a  verdict  (^).  4{ 

On  simple      fhe  mode  of  stating  the  cause  of  action  varies  as  in  assumpsit,  accoil 
*^  "^ '    ing  to  the  nature  of  the  contract  or  matter  declared  on,  which,  we  ha^ 
seen,  may  be  a  simple  contract,  a  specialty,  a  record,  or  a  statute  (r). 
debt  on  simple  contract,  express  or  implied,  to  pay  money  in  consideratti 
of  a  precedent  debt  or  duty,  the  subject-mailer  of  the  debt  is  to  be  descrS 
ed  precisely  as  in  the  common  counts  in  assumpsit  (5)  ;  but  in  point 
form  the  indebit(Uus  count  in  debt  differs  from  those  in  assumpsit ;  for 
though  the  indebitatus  count  states  that  the  defendant,  on,  &c.  ^^  was 
[  362  ]  debted  to  the  plaintiff"  in  a  named  sum  of  *money  "  for  goods  sold," 
cisely  as  in  assumpsit;  and  it  is  not  necessary  to  set  forth  the  nature 
particulars  of  the  debt  with  more,  precision  than  in  that  action  (/)  ;  yet^ 
this  indebitatus  count,  no  promise  should  be  stated  as  in  assumpsit(tf)(^ 
and  although  it  has  been  usual  to  conclude  each  count  with  the  allegatioj 
that  ^^  by  reason  of  the  said  sum  of  money  being  unpaid,  an  action  had  a4 


Qi)  jSn<<,  262  to  280. 

(i)  Ante^  286  to  289.  See  thelbnn,  pott, 
vol.  ii. 

{k)  11  East.  62;  Strangbui  v.  Bockle.  1 
Harr.  &  Woll.  619. 

(0  Jlni€,  244,  246. 

(m)  JlnU^  113,  114.  See  the  Ibnn,  j»ort, 
Tol.il;  11  East,  62. 

(n)  Com.  Dig.  Fleader,  2  W.  8;  Boo.  Ab. 
Debt,  F. 

(m)  Per  Lord  EUenboroagh,  C.  J.,  4  M.  ft 
8.126. 

(n)  Pott,  vol.  ii.;  Bol.  Ab,  603;  Bao.  Ab. 


Debt,  F.;  3  East,  2;  Com  Dig.  Flead«r»  I 

(0)  1  Wils.  268. 

{p)  Gardner  V.  Bowman,  4  Tyr.  412. 

(9)  Com.  D:g.  Pleader,  2  East,  2;  8fitft|j 
2Saand  7t  n.  4. 

(r)  AnU,  109  to  112. 

(f )  See  the  cases.  Com.  Dig.  Pleader,  2 1 
11. 

(0  2  T.  B.  28;  poU,  toL  it 

(tt)  Id.;  12  Biod.  611;  8  B.  ft  Aid.  208; 
Smith  Rep.  618;  2  B.  ft  P.  78. 


(1)  See  Hampton  v.  Barr,  8  Dana,  678. 

(2)  Childress  v.  Emory,  8  Wheat  642. 

(8)  Vide  Spotswood  v.  Prioe,  8  Hen.  ft  Ainnf.  128. 

(4)  Bietoalf  o.  Robinson,  2  M*Leaii,  868.    Bat  see  State  Bank  «.  Clark,  2  Pike,   376. 
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Eied  to  the  plaintiff  to  demand  and  have  the  same  from  the  defendant     ^'  ™ 
iug  parcel  of  the  money  above  demanded,"  yet  that  allegation  is  unnec-  ''^*"»  *°- 
r,  and  the  usual  breach  at  the  end  of  the  declaration  will  sufi&ce  (v);  ^^^^J'  J^ 
id  the  distinction  is  stated  to  be,  that  whenever  the  debt  arises  merely  action, 
the  judgment  or  obligation,  &g.  and  not  from  any  thing  dehors^  a  non-  2.  in  debt, 
rformance  of  the  obligation  is  to  be  laid,  and  the  conclusion  is  to  be  with 
breach  ad  damnum ;  but  that  where  the  debt  arises,  not  by  the  obli- 
ion  alone,  but  also  by  some  matter  dehors  stated  in  the  declaration, 
$rc  (he  count  should  conclude  per  gttod  actio  acrevit^  &c,  as  in  debt  on  a 
for  rent  (x).    The  quantum  vieruit  and  quantum  valebant  counts^ 
rbeo  formerly  adopted,  but  which  always  seemed  to  be  unnecessary  and 
IJQdicioQ8(^),  resembled  those  in  assumpsit,  except  that  the  words  ^'o^; 
pay"  should  be  inserted,  instead  of  "  promised  to  pay"(l)(:?^and  that 
:h  counts  in  general  conclude  with  the  same  allegation  per  quod  ac- 
acremty  &c.  as  the  indebitatus  count  (a)(2).     And  it  has  been  recent- 
held  that  the  words  "  undertook  and  agreed  to  pay,"  in  a  quantum  mer- 
ooont,  do  not  necessarily  import  the  form  of  action  to  be  in  assumpsit, 
are  good  in  debt  (&).     The  Reg.  Gen.  Trin.  T.  1  W.  6,  although  it 
is  Dot  prescribe  any  form  in  debt^  yet  directs  that  declarations  on  bills 
id  notes,  and  for  common  debts,  shall  be  drawn  as  concisely  in  debt  as  in 
mpsU^  and  that  no  costs  for  any  exti*a  length  shall  be  allowed,  and  as 
same  rule  impliedly  abolishes  a  quantum  meruU  or  valebant  count  in 
impsit,  so  those  forms  are  impliedly  abolished  in  debt  (c). 
The  mode  of  framing  a  declaration  in  debt  on  legdl  liabilities,  on  awards, 
id  for  escapes,  &c.  is  shown  in  the  second  voIume(c/)(3).  Debt  lies  on  a 
aal  contract  to  pay  money,  and  if  such  contract  be  specially  declared 
I,  and  be  not  under  seal,  so  that  a  consideration  is  necessary,  the  dec- 
ttioD  should  show  such  consideration,  and  may  in  general  be  framed  liice 
[declaration  in  assumpsit ;  with  this  exception,  that  it  must  bo  alleged 
'  It  the  defendant  agreed,  not  that  he  promised  to  pay  (e)  (4). 
^Indebt  upon  a  specialty,  the  declaration  usually  proceeds  at  once  to  the  [  *368  ] 
"ement  of  a  specialty,  without  any  inducement  or  statement  of  the  Onspeoua- 
sideration  upon  which  the  contract  was  founded  (/);  for  in  general  tws. 
circumstances  under  which  the  deed  was  made  are  immaterial,  and  a 
^deration  is  seldom  essential  (jg)  (5).   It  is  principally  in  this  respect 


(f)  Port,  vol.  u.;  GUb.  Debt,  414. 
(2)  GUb.  Debt,  415. 
(!)  jfa/c,  109,note(9). 
.(*)  S^^n^  Dote  (tt). 
(a)  PoU,Yol  u.;  GUb.  Debt.  414. 
J^)  Uftidner  p.  Bowman,  4  tyr.  412,  citing 
|nirfiv.BUDd,  8  Smith,  114. 
[0  See  the  rale  and  preeoribed  form,  fwst, 
n.;  tad  the  forms  in  debt,  id. 


id)  Pot^  yol.  ii;  anti,  lOa  See  also  Com. 
Dig.  Pleader,  2  W.  11. 

{€)  See  an/e,  114;  and  as  to  variancetm 
stating  Che  consideration  and  contract,  see 
ante,  297  and  805. 

(/)  See  the  eases,  Com.  Dig.  Pleader,  2  W. 

'  ig)  Plowd.  808;  8  T.  K  477;  4  East,  200; 
1  FonbL  $f47;  p)ti,  899. 


0)  Metealf  9.  Bobioson.  2  M'Lean,  868. 

(2)  Payne  v.  Smith,  12  N.  Harop.  84. 

(S)  See  Jacob  v.  United  States.  1  Brook,  520. 

4)  Metealf  9,  Robinson,  2  M*Lean,  363.    Where,  in  an  action  of  debt,  two  several  sums 

'^anaadcd  as  doe  and  owing  in  separate  connts,  e.  g.  six  hundred  dollars  in  each,  the  deo- 

"im  ihonld  in  the  commencement  demand  the  aggregate  amount,  the  first  count  sl^ould  de- 

nx  hundred  dollars,  &c.  parcel,  and  the  second  count  should  be  for  six  hundred  dollars, 

'ividQe,  &e.    People  v.  Van  Epps,  4  Wendell,  387.    See  the  second  count  in  Seymour  v. 

^,  8  Conn.  66. 
,   (^)  The  want  or  foUare  of  consideration,  is  not  snfSoient  at  law  to  avrnd  a  specialty  ;  and  a 
f***i9ns«BlatioD  or  iram&ty,  whether  in  writing  or  parol,  as  to  the  quality  of  property  sold. 
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XT.  ITS    that  the  declaration  on  debt  or  covenant  on  a  specialty  differs  from  that| 
PARTS,  &c.  ^^  assumpsit.     Thus  in  debt  upon  a  bond,  the  declaration  states,  *'  that  the| 
5thly.  The  defendant,  on,  &c.  by  his  certain  writing  obligatory,  sealed  with  his  seal, 
acUon?      ^^^  ^^^  shown  to  the  Court  here,  acknowledged  himself  to  be  held  am 
2.  In  debt  firmly  bound  to  the  plaintiff  in  the  sum  of  £ ,  to  be  paid  to  the  plain- 
tiff," and  then  states  the  breach  by  the  non-payment  of  that  sum.     So,  ii 
debt,  or  covenant  upon  a  lease  by  the  lessor  against  the  lessee^  it  is  not 
necessary  to  set  forth  the  lessor's  title  to  the  lands  demised  ;  but  the  de( 
laration  merely  alleges  ^^  that  the  plaintiff,  on,  &c.  by  a  certain  indcntai 
made  between  him  and  the  defendant,  and  under  the  defendant's  &eal,  an( 
of  which  the  plaintiff  makes  a  profert,  demised,"  &c.  (/i)  ;  and  in  this] 
case,  if  the  title  be  unnecessarily  set  forth,  an  imperfect  statement  of  it  may] 
not  bo  fatal  on  error  (i)  (1). 
mlfnt^        Inducements  however  arc  sometimes  necessary,  and  in  the  statement  oi 
or  not  ne-   them  the  preceding  rules  and  observations  in  the  statement  of  inducf 
oeesary.      ments  in  assumpsit  will  be  here  applicable  (/c).  In  an  action  on  a  lease  at 
the  suit  of  the  assignee  of  the  reversion,  or  of  the  heir  of  the  lessor,  oi 
by  an  executor  of  a  termor,  for  rent  which  became  due  after  the  death  ol 
the  testator,  the  declaration  must  state  the  title  of  the  lessor  to  the  d< 
mised  premises,  in  order  that  it  may  appear  that  he  had  such  an  estate  ia] 
the  reversion  as  might  be  legally  vested  in  the  plaintiff  in  the  character  ia] 
which  he  sues,  and  legally  entitle  him  to  recover  the  damages  claimed  \m 
respect  of  the  breaches  of  covenant  (/)  ;  and  this  even  where  the  estate  of 
the  plaintiff  is  derived  from  the  king  or  a  corporation  (m) ;  and  such  in-' 
ducement  is  specially  traversable  (n).     Even  if  the  omission  to  state  the 
lessor's  title  in  an  action  by  a  reversioner  be  not  aided  by  verdict  (o),  yet 
after  verdict,  in  covenant  by  a  devisee  in  fee,  an  averment  that  the  testa- 
tor, the  lessor,  was  seized  and  died  seized^  (not  showing  of  what  particu- 
lar estate  in  the  premises),  is  sufficient  (p).     Such  title  is  usually  shown 
by  way  of  inducement  preceding  the  statement  of  the  lease  ;  as  when  the 
action  is  at  the  suit  of  an  heir,  by  alleging  that  the  lessor  was  seized  of 
[  *864  ]  the  ^premises  in  his  demesne  as  of  fee  (9)  ;  or  when  the  estate  demised  is 
copyhold,  by  showing  the  fact,  and  that  the  lessor  was  seized  at  the  will  of 
the  lord  ;  according  to  the  custom  of  the  manor  (r)  ;  or  vfhere  the  plain- 
tiff claims  as  assignee  of  a  term,  or  as  executor  of  the  lessor  for  rent,  £c. 
due  since  his  death,  by  stating  that  the  lessor,  at  the  time  of  making  the 
•  lease,  was  possessed  of  the  demised  premises  for  the  residue  of  a  certain 
term  of  years,  &c.  (5.).     As,  however,  the  lessor's  title  in  the  action  upon 
the  lease  by  the  owner  of  the  reversion  is  only  inducement,  it  is  not  neces- 
sary to  show  its  origin  or  commencement,  although  the  lessor  had  not  a 


ih)  Stra.  230, 281 ;  1  Saand.  288  a,  note  2. 

(t)  Stra.  280,  281;  Qtusre  M  traverud  hj 
defendant,  vide  infra. 

{k)  .^n/e,  280  to  298. 

(0  1  Saund.  238,  n.2;  Stra.  280;  7  T.  R. 
688;  Com.  Dig.  Pleader,  C.  86;  Qilb.  Debt, 
410;  Dyer,  865  b;  4  Moore,  808;  1  B.  &  B. 
681,  S.  C;  1  Dowl.  &  Ry.  N.  P.  1;  1  M.  &P. 
688.  See  Pott^  vol.  ii.  as  to  manner  of  stat- 
ing inducements. 

(m)  1  Saand.  187,  n.  1. 


(n)  4  Moore,  803;  1  B.  &  B.  681,  8.  C. 

(o)  See  11  Mod.  179;  Vin.  Ab.  'ntl^  D. 
16;  1  Show.  71;  1  M.  &  P.  640,  642. 

(p)  1  M.  &  P.  688;  4  Bingh.  646.a  C 

iq)  2  Saand.  361,  416. 

(r)  Post,  vol.  ii. 

(•)  Poit,  vol.  ii.;  4  Moore,  808;  1  B.  &  C. 
681,  S.  C;  7  T.  R.  688.  See  the  various 
modes  of  stating  different  titles  and  the  nature 
of  the  estate,  and  how  acqaired,  pott  voL  li. 


cannot  be  pleaded  in  discharge  of  a^bond  given  for  the  consideration.    Vrooman  v.  Phelps,  2 
Johns.  177;  Dorian  v.  Sarmnis,  Id.  177,  n.;  Dorr  v.  Monsel,  18  Johns.  480.    See  the  note  toI. 
2,  p.  963. 
(1)  Bwckusv.  Taylor,  6  Monf.  488. 
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title  in  fee-simple ;  but  had  only  a  particular  estate,  that  is,  an  estate  less   i^-  "» 
than  a  seisin  in  fee-simple,  as  an  estate  tail,  or  for  life,  or  years,  &c.  Thus,  ^^*"»  *^- 
if  the  lessor  held  for  a  term  of  years,  and  the  plain  tijff  sue  as  his  executor  ^*^^y*  J*^ 
or  assignee  of  the  reversion  therein,  it  is  not  necessary  to  deduce  the  title  action, 
thereto  from   the  freeholder ;  it  sufl&ces  to  show  the  term  which  the  2.  In  debt, 
lessor  hady  and'  to  deduce   the  title   from  him  (/).     This  is  an  ex-  Onspeoial- 
ception   to  the    general    rule  that    the    commencement   of  particular  ^«- 
estates  must  be  shown  in  pleading*(u).     In  these  cases  the  lessee  and  his 
ifflignee  being  estopped  by  the  deed  from  denying  the  lessor's  title  gener- 
.  c%,  cannot  plead  nil  habuit^  or  traverse  the  entire  inducement ;  but  admit- 
^tingbj  his  plea  that  the.  lessor  had  some  legal  interest  in  the  premises, 
!  he  may  show  that  he  was  entitled  to  a  different  estate,  and  thereby  in  eff- 
ect traverse  the  derivative  title  stated  in  the  declaration  (x).     The  'form 
tof  declaring  against  an  heir  is  pointed  out  in  the  second  volume  (^). 


Tim9  of  ' 

making 

speoialtj 

and  otJur 

requiiitt 

allegations. 


The  time  of  making  the  contract  should  be  stated  as  in  assumpsit^  and 
must  appear  and  be  expressly  shown,  when  a  specialty  is  the  gist  of  the 
5tion,  that  such  contract  was  by  deed;  except  in  debt  for  rent  on  a  de- 
lise,  which  is  perhaps  almost  the  only  instance  where  a  deed  may  be  ad- 
loced  in  evidence  in  support  of  a  count  not  mentioning  it  (2r).  It  must 
appear  that  the  contract  was  under  seal(l);  but  there  are  some  tech- 
ical  words,  such  as  indenture^  deed  or  writing'  obligatory^  which  of  them- 
Itcs  import  that  the  instrument  was  sealed,  and  which  will  sufBce(a)(2); 
id  the  omission  of  the  statement  that  the  instrument  was  under  seal  will 

aided,  if  the  defendant  by  his  plea  admit  that  the  writing  was  sealed 
^).   The  delivery  of  the  deed,  •though  essential  to  its  validity,  need  not  [  *366  ] 

stated  in  pleading  (d)  ;  and  though  dated  on  a  particular  day,  a  deed 
tj  be  stated  in  pleading  to  have  been  made  on  another  day  (6). 

It  is  a  general  rule  that  in  all  pleadings,  whether  by  a  plaintiff  or  de.-  Profcrt  of 
riant,  if  a  deed  be  alleged,  and  the  party  claim  or  justify  under  it,  and  "I*^*^- 
^presumed  to  have  the  deed  in  his  possession,  he  must  make  a  profert  of 
deed  (3),  that  is  must  profess  that  he  brings  it  into  Court  to  be  shown 
the  Court  and  his  adversary  ;  the  import  and  practical  meaning  of  which 


W 


See  Com.  Dig.  Pleader,  £.  19.  C.  48; 
^I.  ii;  Stephen  2d  edit.  364. 
})U.ibid,  Co.  Lit.  808  b;  iSaund.  186  d. 


|(s)7T.R.  538,589.    See  4  Moore,  808; 
"  r.  t  Ry.  N.  P.  C.  1;  2  Bing.   64;  9 
.  180;  9  Bar.  &  Cm.  254;  4  M.  &  B. 
1 8.  C. ;  Seymour  v.  Franco,  7  Law  Journal, 
K.B.;  and  Whitton  v.  Peacock,  in  C.  P. 
w.  1835.    Shearman ,  attorney. 


(y)  See  anU^  52. 

(z)  1  New  Rep.  104,  109;  1  Sannd.  276  a,  * 
note  1,  2;  202,  211;  2  Id,  297,  note  1:. 
see  however,  an/e,  110  ;  4  B.  &  C.  962,  968. 

(a)  rSaund.  291,  notel,  820,  note  8;  Com. 
Dig.  Fait;  Piatt  on  Coy.  6. 

{b)  Id,;  Lord  Baym.  1586, 1541;  Cro.  Car. 
209. 

{d)  1  Sannd.  292,  note  1. 

(e)  4  East,  477;  8  SaUc  120. 


[})  Aoc  Van  Santwood  v.  Sandibrd,  12  Johns.  197.  As  to  the  law  respecting  seals,  ride 
V.  Lynch,  5  Johns.  289.  Phillips  £v.  (Danl.  Ed.)  861.  n.  a.;  5  Johns.  247,  n.  b.; 
Dwealth  V.  Griffith,  2  Pick.  (2d  ed.)  17,  18,  la  note. 

Vide  Van  Stantwood  v.  Sandford,  12  Johns.  198;  Lee  v.  Adkins,  Minor,  187. 
\)  Bender  e.  Sampson,  11  Mass.  42;  Scott  v.  Curd,  Hardin,  64. 

^not  necessary  to  make  profert  of  a  writing  not  under  seal;  Mason  v.  Bnckmaster,  Breese, 
^klev.  Miles,  5  Conn.  881. 

of  a  deed  need  not  be  made  where  it  appears,  that  the  deed  is  in  the  possession  of  the 
pwty>    Barbour  v.  Archer,  8  Bibb,  8;  Francis  v  fiaslerig,  1  A.  E.  Marsh.  9^. 
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lY.  in    is,  that  the  party  has  the  deed  itself  ready  to  give  the  opponent  oyer  thcrc- 

P1BT8,  &C.  Qf  f^f^  (;^^ 

6thiy.  The      The  ptofert  in  curiam  of  the  deed,  or  the  excuse  for  the  omission,  nan- 
oauae  of     ^^^  foUows  the  Statement  of  the  time  of  making  the  deed  and  of  tlie  parties 


action. 


2.  In  debt  thereto,  and  precedes  the  statement  of  the  defendant's  contract.  Sach 
OnspMial-  profert  is  usually  in  the  following  words : — ^^  Which  said  writing  obliga-^ 
^^'  tory  (or  indenture  or  articles  of  agreement),  sealed  with  the  seal  of  thede-l 

fendant,  the  plaintiflfnow  brings  here  into  Courts  the  date  whereof  is  thej 
day  and  year  aforesaid"  (g-).  The  excuse  for  the  omission  of  apro-j 
fert  being  traversable  must  be  stated  according  to  the  fact ;  as,  either  that] 
"  the  deed  has  been  lost,"  or  "  destroyed,"  or  "  by  accident,"  or  that  it  isj 
in  the  possession  of  the  defendant,"  and  that  *^  therefore  the  plaintiff  can-i 
not  produce  the  same  to  the  Court"  (A)  (2).  But  ih  declaring  upoaj 
a  bill  of  exchange  or  other  simple  contract,  no  profert  is  to  be  made  (3). ! 
So,  when  a  conveyance  operates  under  the  statute  of  uses,  as  a  lease  asdi 
release,  or  a  covenant  to  stand  seized  to  uses,  it  has  been  considered  that 
a  profert  is  unnecessary  (t)  ;  the  reason^assigned  is  that  the  party  .in  sock 
case  obtains  his  title,  not  in  virtue  of  the  intrinsic  effect  of  the  deed  itself 
but  by  the  operation  of  the  statute,  and  is  said  to  be  in  by  the  law ;  aft| 
tenant  in  dower  by  elegit,  or  statute  staple  in  which  case  a  profert  nee^ 
not  be  stated  (Je).  Nor  is  a  profert  necessary  where  the  party,  though  M 
relies  on  a  deed,  is  not,  by  the  form  of  his  pleading,  compelled  to  state  od 
allude  to  it  in  his  pleading,  as  in  the  case  of  a  feoffment ;  and  the  statoM 
against  frauds,  wUch  requires  that  the  livery  should  be  accompanied  bp 
some  instrument  in  writing,  has  not  altered  the  form  of  pleading  (/)  Soi 
when  a  deed  is  stated  only  as  inducement  (m)  ;  or  where  the  plaintiyl 
[  *866  ]  has  *no  right  to  the  possession  of  it,  or  of  the  counterpart  (n)  ;  a  profert 
is  unnecessary  ;  and  it  has  been  held  that  the  assignees  of  a  bankrupt  olH 
ligee  need  not  make  a  profert  of  the  bond  (o)  ;  and  a  sealed  will,  or 
award,  though  under  seal,  not  being  a  deed  in  the  technical  sense  of 
word,  need  not  be  pleaded  with  a  profert  (p)(4).  But  letters  testam 
ary  and  letters  of  administration  must  be  pleaded  with  a  profert,  at  1 
when  the  executor  or  administrator  is  a  plaintiff  (9)  (5). 


When  or 
not  Oyer 
is  demand* 
Me. 


When  a  profert,  or  an  excuse  for  the  omission,  was  unnecessary,  thd 


(/)  A«  to  proferts  in  general,  see  C^m.  Dig. 
Pleader,  O.  P.;  1  Saund.  9  note  1;  10  Co. 
92  b;  4  T.  R.  888;  poti,  vol.  it;  Stephen,  2d 
edit.  487;  as  to  oyer  potU  ohap.  y.  b.  8;  and 
as  to  compelling  a  party  to  give  oopy  of  an  in« 
Btroment  not  under  soij,  Tidd,  9th  edit.  690. 

{g)  PotU  vol.  ii. 

{]k)  3  T.  B.  161 ;  2  Hen.  Bla.  269;  pot<,  yol. 
iL;  Campb.  667;  10£ast,  67;  as  to  the  deed 
being  in  the  hands  of  a  third  person,  lldd,  9th 
edit  687,  487. 

(t)  9  Moore,  698;  Tidd,  9th  edit.  687;  see 
8T.  K  673;  1  Saand.  9  a,  note  1;  1  Ves. 
894  ;  2  B.  &  P.  887;  2  Hen.  Bla.  262; 
8  T.  B.  166;   Carth.   816 ;  Dyer;  277  a.; 


Cro.  Jao.  217;  Cro.  Car.  441;  Co.  Lit  861 
note  6;  preoedents  stating  it,  8  Wils.  1( 
8  Ley.  229;  see  18  Vin.  Ab.  76;  see,  hoi 
er,  poff,  vol.  ii.  : 

{k)  Id.;  10  Co.  98;  Stephen,  2d  edit  489 
2  Stark.  Eyid.  488,  1st  edit  ' 

(0  Id,;  8  T.  B.  166;  8  Id.  678;  1  8aaid| 
276,  n.  1,  2;  pmU  "roL  ii. 

(m)  8  T.  B.  678;  Com.  Dig.  Pleader,  0^ 
J6. 

(fi)  1  Saond.  9  and  9  a,  note  1 ;  1  Vei 
894. 

(o)  Cro  Car.  209;  Collen,  417  serf  ^luirt. 

Iv)  2  Saand.  62  b,  note  6. 

(9)  Stephen,  2d  edit  488. 


(1)  Oyer  need  not  be  given  of  an  instrument  that  is  lost  Poddook  v.  Higgins,  2  Root,  4881 
Bespublica  v.  Coates,  1  Yeates,  2;  Kelloeg  v  Biggs,  2  Boot,  126.  i 

-  (2)  Vide  Phillips'  £y.  848;  Cutts  v.  United  States,  1  Gallison,  69;  Powers  v.  Ware,  2  Fll 
461 ;  Smith  v.  Emery,  7  Halst  63;  Bees  v,  Qyerbangh,  6  Cow.  748,  749. 

(8)  Mason  v.  Buckmaster,  Breese,  9.    Sep  Anderson  v.  Barry,  2  J.  J.  Mjinh.  266. 

(4)  Ace.  Weed  v,  Ellis,  8  Caines,  266. 

(6)  See  Brown  v.  Jones,  10  Gill.  &  Johns.  384. 
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I  statement  of  it  will  be  regarded  as  Burplusage,  and  will  not  entitle  the 
^  other  party  to  oyer  (r).  And  oyer  of  a  private  act  of  parliament  or  of  a 
record,  as  of  betters-patent  enrolled  in  Chancery,  cannot  be  claimed, 
thoagh  pleaded  with  a  profert  (^).  But  where  a  profert,  or  an  excuse  for 
the  want  of  it  is  necessary,  if  the  plaintiff  make  profert  of  and  thereby 
profess  to  produce  the  deed,  when  he  is  not  prepared  to  do  so,  and  thede- 
feodaat  plead  non  est  factuMy  the  plaintiff  will  be  nonsuited  on  the  trial 
18  it  will  not  be  sufficient  in  such  case  to  prove  that  the  deed  was  lost  or 
destroyed,  or  in  the  defendant's  possession  Q)  (1).  If  therefore  in  suc[ 
ease  the  plaintiff  be  not  prepared  to  produce  the  deed  on  oyer  being  Qlafm- 
ed,orat  the  trial,  and  has  inadvertently  pleaded  the  deed  withV^ofert, 
^  declaration  must  be  amended  (2),  and  the  circumstances  which  excuse 
Ae  omission  to  make  a  profert  should  be  stated  in  the  declaration  (u). 
However,  the  omission  of  a  profert,  when  necessary,  can  only  be  taken  ad- 
;nntage  of  by  special  demurrer  {x)  (3). 

.  In  general,  the  declaration  in  debt  xxpon  eLspeciaUy  proceeds  immediate- 
Hf  from  the  profert  to  the  statement  of  the  defendant's  contract,  without 
losing  the  consideratian  upon  which  it  was  founded,  because  a  con- 
eration  is  not  in  general  essential  to  the  validity  of  a  deed(jf){^).  But 
pleading  a  conveynnce  under  the  statute  of  uses,  it  is  necessary  to  state 
t  a  valuable  consideration  was  paid  (2),  or  that  there  waa  a  good  con- 
ration,  as  in  the  instance  of  a  covenant  to  stand  seized  to  uses  made 
respect  of  relationship,  Ac.  (a)  ;  in  which  cases  if  the  statemenft  of  the 
ideration  be  omitted,  the  declaration  will  be  bad  on  special  demur- 
(6).  Where  a  consideration  is  necessary  to  give  validity  to  the  deed, 
where  it  operates  in  partial  restraint  of  trade,  the  proper  coarse  is  to 
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count  on  a 
specialty. 
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(r)  2  SellL  497. 

(0  1  T.  R.  149;  1  Saand.  9  b.  note  1.  It 
t^  in  general  profert  of  letters  patent 
M117,  see6  Go.  74  b;  ILd.  Burm.  299; 
Plae.  215;  Lutw.  1172;  do  Jao.  317; 

il  T.R.  149,  150;  1  lol.  Ent  154;  Com. 

I'  Pleukr,  O. 

(I)  4  East,  585;  1  Esp.  Bep.  887. 


(tt)  Id.;  1  Saand.  9  a,  note  1. 

(x)  4  &  6  Ann,  0.  16;  Com.  Dig.  Pleader, 
S.  17. 

(y)  AnU,  868. 

(a)  Po»U  ▼ol.  it 

(a)  Pott,  Tol.  ii. 

{b)  2  Hen.  Bla.  259.  261 ;  2  Sannd.  12, 
note,  20;  2  Stnu  1229;  2  Saand.  on  Uses,  58. 


0)  Vide  Phniip's  £▼.  348;  Moore  v  Eenwiok,  GUman,  214. 

ri)  See  Powers  v.  Ware,  2  Pick.  460.    A  party  can  demand  oyer  of  a  bond  only  once  in  the 
Be  nit    Taylor  v.  Bank  of  Kentucky,  2  J.  J.  Marsh.  564. 

W  Bank  U.  States  «.  Sill,  5  Conn.  Ill ;  Brown  v.  Copp,  5  N.  Hamp.  228;  Way  v.  StHft,  12. 
890;  MaUoiy  v.  Matlook,  7  Alabama,  757;  Taoker  v.  Beal  Efttate  Bank,  4  Pike, 

J^  see  Metoalfe  v.  Standelbrd,  1  Bibb,  618,  where  it  is  held  that  want  of  profert  of  the  deed 
knd  OD  is  ground  for  genetel  demurrer.  See  howeyer,  Anderson  v.  Barry,  2  J.  J.  Manfa. 
h  Briggs  V.  Greenlee,  Minor,  123. 

1»deny  oyer  where  it  ought  to  be  granted  is  error,  but  not  e  converto.    State  v.  Hicks,  2 
hekf  336. 

A  writiDg  proffered  is  not  part  of  the  record  nnless  oyer  is  taken.  Adams  v,  Maoy,  1  Bibb, 
W;  Gist  V,  Steele,  1  Bibb.  571;  Wriston  v.  Lacy,  7  J.  J.  Marsh.  219;  Palmer  v,  M'Ginuis 
IWiiB,  605.    See  Toggle  v.  Adams,  8  A.  K.  Marsh.  429.  ' 

I  A  profert  made  does  not  require  the  plaintiff  to  produce  the  original;  a  certified  copy  is  suffi- 
^iMt   Batter  o.  State,  6  Gill  ft  Johns.  511.    Unless  he  has  made  proft^  of  the  original,  in 
"lUdi  esse  he  would  be  compelled  to  produce  it,  if  oyer  of  it  is  insbted  on.    Carson  v  Pearl, 
I  J.  J.  Marsh.  92.  ^^ 

Ibe  defeudant  orating  oyer  is  entitled  to  a  copy  of  the  attestation  and  to  the  names  of  the  wii- 
■Ki.    Smith  V.  Alworth,  18  Johns,  445. 

Bee  farther  as  to  oyer  and  profert    Commonwealth  v,  Roby,  12  Pick.  496;  Guild  v.  Richard- 
*».  6  Pick.  864;  Story  v.  Kimball,  6  Vermont,  541 ;  U.  States  v.  Sawyer,  1  Gallis,  86;  Pollard 
,.  Joda,  2  A.  K.  Marsh.  264;  Van  Rensselaer  v.  Poacher,.  24  Wendell,  816;  Jarman  v,  Windsor^ 
'Jlwrmg.  162. 
(4)  Grabb  V.  WDlis,  11  Serg.  &  Bawle,  lOT. 


*867  OF  THE  DECLABATION. 

pr.  IT8  show  fully  the  consideration  ^expressed  in  the  deed  ;  but  an  allegation  in 
FABTB,  &o.  ^Y^Q  declaration  in  setting  out  the  deed,  that  it  witnessed  that  the  defend- 
6thly.  The  gut  covenanted  *'  for  the  consideration,  therein  mentioned,"  is  sufficient  on 
•ot^!^'  g-cfiero/  demurrer  (c).  So,  when  an  act  to  be  done  by  the  plaintiff  was  the 
2.  In  debt,  consideration  of  the  defendant's  covenant,  and  constituted  a  condition  pre- 
On  speoiikl-  cedent,  it  is  necessary  to  show  such  consideration  as  well  as  the  perform- 
*^-  anco  of  it  (d).     It  is  sufficient  if  the  consideration  or  condition  be  stated 

according  to  its  legal  eflfect  (c),  but  a  variance  would  be  fatal  (/);  and  in 
stating  the  consideration,  when  necessary,  the  whole  of  it  should  be  set 
forth  (^).  The  rules  as  to  the  statement  of  the  consideration  in  an  action 
of  assumpsit  (A)  have  equal  relevance  to  the  action  of  debt  in  those  instan-^ 
ces  in  which  it  is  essential  in  the  latter  form  of  action  to  show  tho  exist- 
ence of  a  consideration  for  the  defendant's  contract. 

TJ»  »P*-         In  stating  the  Contract  by  deed^  either  in  debt  or  covenant,  the  rules 

Contract    which  we  have  considered  in  pointing  out  the  mode  of  framing  the  decla- 

itseUl         ration  in  assumpsit  in  general  apply.     The  defendant's  contract  should  in 

strictness  be  set  forth  in  positive  terms,  and  not  with  the  testatum.  existU^ 

viz.  that  '•  it  was  and  is  witnessed  "  by  the  deed,  &c.;  but  this  will  suffice 

in  a  declaration,  though  it  may  be  objectionable  in  a  plea  (t). 

In  considering  the  mode  of  setting  out  a  contract  in  assumpsit,  we  have 
fully  explained  the  rule  that  an  instrument  should  be  stated  according  to 
its  legal^peraiion  and  effect ;  or  may,  as  it  seems,  be  set  forth  in  h(Bc 
verba,  and  the  expediency  of  adopting  the  latter  course  in  some  instances 
has  also  been  suggested  (A;)  (1).  We  have  also  under  the  same  head 
pointed  out  the  mode  of  pleading  contracts  or  obligations,  which  are  in 
the  alternative  or  conditionalj  or  subject  to  exceptions,  provisoes,  and 
qualifications,  and  have  fully  considered  the  doctrine  of  variances  in  re- 
gard to  a  misstatement  of  the  contract  or  instrument  in  material  or  trivial 
respects  (/).  As  these  principles  and  rules  equally  apply  to  debt  or  cove- 
nant upon  specialties,  it  will  be  useless  here  to  repeat  them.  The  late 
statutes,  9  Geo.  4,  c.  14,  and  3  &  4  W.  4,  c.  42,  s.  23,  permitting  cler- 
ical mistakes  in  stating  instruments  to  be  amended  even  pending  a  trial, 
has  also  been  alluded  to  (m).  The  impolicy  of  setting  out  unnecessary 
covenants  and  clauses  (n),  and  the  doctrine  of  surplusage  (o)  have  also 
undergone  consideration  in  a  preceding' part  of  this  volume. 
[  *868 1  *Ii^  many  cases  it  is  necessary  to  introduce  in  the  declaration  an  Aver- 
ment of  Performance  by  the  plain tiflf  of  a  condition  precedent  or  other 
matter,  or  to  show  a  legal  excuse  for  the  omission  to  perform  the  act ;  and 
in  some  instances  it  must  be  alleged  that  the  defendant  had  Notice  of  the 
plaintiff's  completion  of  the  matter  he  was  bound  to  perform,  and  wajs 

(c)  Bing.  822.  anit,  288,  808. 

(d)  2  Baund.  852  b;  6  East,  568;  8  T.  B.  (/r)  Ani€,  806,  807.    A  Declaration  setiiog 
690;  ufdBt  820  to  827.                                           oat  the/ac  simiU  of  a  deed,  itWl  be  read  so  as 

(<)  AnUj  805.  to  make  it  senae,  however  inoorreot  and  iilit- 

(/)  8  Moore,  114;  as  to  variaiices,  anit^  eral  the  deed  may  be.  Smith  o.  Barnard,  E. 

298,  805.  T.  1818,  K.  B.  MS. 

ig)  Ante,  299;  2  B.  ft  Aid.  765;  1  Chitty's  (0  ^n/e,  808,  806. 

Rep.  718,  S.  C.  (ift)  .tfnte,  819. 

(A)  Ante,  278,  297.  (n)  Anit,  228. 

(0  1  Saund.  274,  note  I,  2  Id.  819, note 6;  (o)  Afde,  229. 

(1)  Contracts  mnst  be  set  forth  in  the  words,  or  aoooording  to  their  legal  effect;  bat  if  there 
are  distinct  parts  of  an  agreement,  in  declaring  for  the  breach  of  a  partioakr  part,  other  parts 
need  not  be  set  forth.    Soott  v,  Ldeber,  2  Wend.  479;  DaTis  v*  Shoemaker,  1  Rawle,  185. 
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requested  to  fulfil  his,  the  defendant's  covenant.     Oar  observations  upon    !▼•  iw 
these  points  in  assumpsit  (ji)  equally  apply  to  actions  upon  specialties.      ^-^^w.  &o. 
In  actions  on  specialties,  after  stating  the  covenants,  it  is  usual^  though  ^^^^y-  J^® 
imnecessari/j  to  refer  to  the  indenture  by  the  words  *'  as  by  the  said  in-  ^{j^.^ 
dentore  fully  appears  ;"  and  in  actions  on  lease  to  state  the  lessee* s  entry  2.  in  debt 
00  the  demised  premises  (^)  ;  and  when  the  action  is  between  the  orig-  on  special- 
inal  parties  to  the  contract,  the  declaration  tliQp  proceeds  immediately  to  ties, 
the  averments  of  the  plaintiff's  performance  of  the  conditions  precedent,  Reference 
wheo  necessary,  and  to  the  breaches  But  wheu  the  .declaration  is  by  or  *°  *^®^; 
Iffiainst  a  person  who  waS  not  a  pany  to  the  onginal  contract,  and  partic-  ent^' 
^rlj  in  actions  upon  leases,  t^e  statement  of  the  derivative  title  of  the  perfora- 
lilaiotiffor  the  defendant  preceded  the  breach.     And^in  an  action  on  a  anoeof 
base  by  a  party  claiming  from  the  lessor,  Ihere  must  be 'an  inducement  of  *'^^'**'* 
le  lessor's  title,  as  before   Q^^plained  (r)-,    Thais, 'VheA  f^n  action  is  ^       ^^^ 
raght  by  the  heir  of  the  lessor,  the  title  and  ^eath  of  his  ancestor,  and  ^f  i>^>a. 
descent  to  the  plaintiff  as  heir,  is  shown  (5)^;  and  it  must  appear  how  Uve  TUU. 
is  heir,  viz.  whether  as  son  or  otherwise  (/)  ;  iind  if  he  claim  by  medi- 
%  not  immediate,  descent,  he  must  show  Ih^  pedigree  ;  for  example,  if 
claim  as  nephew,  he   must  show  how  nephew  (u).     And  when  the 
lintiff  claims  as  assignee  of  the  reversion?  by  l^ase  and  release  or  other 
iTeyance,  the  nature  and  operative  part  of^the.  conveyance  must  be  set 
th(r).    In  an  action  brought  by  the  assiignee  of  a  term,  all  the  mesne 
Rgoments  of  the  term  down  to  himself  should  be  Specifically  stated  ;  for 
being  privy  to  them,  shall  not  be  alloyred  to  plead  generally  "  that  tlie 
iteofthe  lessee  of  and  in  the  demised  premises  came  to  him  by  as- 
;Qment;"  but  when  the  action  is  brought  against  the  assignee  of  a  les- 
^ each  general  form  of  pleading  is  sufficient,  because  the  plaintiff  is  a 
iger  to  the  defendant's  title,  and  it  is  therefore  reasonably  supposed 
cannot  set  it  out  particularly  (1).     It  is  not,  however,  sufficient  in  the 
IT  case  to  allege  that  the  tenements  came  to  the  defendant  by  assign- 
it;  bnt  it  must  be  shown  that  he  is  assignee  of  the  term^  or  estate^  or       ^ 
rest  therein  ;  for  otherwise  it  might  be  an  assignment  of  another  es-      > 
than  the  term  of  the  lessee.     The  usual  form  is,  ^'  that  all  the  said 
ite,  right,  title,  •and  interest  of  the  said  E.  P.  (the  lessee)  of,  in,  and  [  *S6d  ] 
Itesaid  demised  premises  with  the  appurtenances,  afterwards,  to  wit,  '^      > 
^  ic.  by  assignment  thereof  then  duly  made,  came  to  and  vested  in  the  \  ^ 
rfcudant"  (x)  (2).     An  heir  may  be  sued  either  generally  as  heir,  with-    'f 
aioving  how  he  became  so,  or  if  he  has  held  possession,  or  exercised    v 
>f  ownership  over  the  property,  he  may  be  declared  against  as  an  a&-    .         \  • 
Kc, upon  a  covenant  running  with  the  land  (^).     And.  an  executor 
has  entered,  Ac.  may  be  sued  in  the  debet  and  detinet  as  assignee  for 
U  irhich  became  due  after  the  death  of  his  testator,  who  was  the  les- 
i^).    The  mode  of  declaring  by  and  against  persons  suing  or  being 

[ih  ^ite,  827  to  884.  Rep.  1099. 

'  I)  PoU,  Tol.  ii.  (o)  Po9t,  vol.  ii. ;  Com.  Dig.  Pleader,  £.  28, 

0  Jinie,  363.  24. 

■)  Pott,  ToL  IL  (x)  1  Saand.  112  a,  note  1 ;  pattt  vol.  ii. 

0  1  Selk.  855;  1  Lot.  190;  1  Ld.  Baym.         (y)  1  Salk.  866;  4  T.  R.  76. 

,>  («)  1  Salk  817;  4  T.  R.  76. 
{((*)  3  B.  &P.  468;  12  Mod.  619;  2  Bla. 

P)  Vide  FoUiard  v.  Wallaoe,  2  Johns.  402;  Norton  v.  Voltee,  1  HaU,  894,  889. 
(2)  liBdiiiig  V.  Atotjne,  2  Wend.  661. 
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€»  in  the 
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tion{b). 


sued  in  a  representative  or  derivative  character^  is  pointed  ont  in  the  nor 
merous  precedents  in  the  second  volume  (a). 

Sometimes  it  is  absolutely  necessary  in  declaring  on  a  bond^  to  set  forth 
the  condition  and  breach,  as  in  an  action  on  a  bail  bond  or  replevin  bond, 
in  order  to  show  that  the  plaintiff  is  entitled  to  sue  as  assignee  of  the 
sheriff,  or  in  the  case  of  a  bastardy  bond,  that  the  sacceeding  overseers 
are  entitled  to  sue  (c). 

In  other  cases  where,  under  the  8  &  9  W.  3,  c.  11,  s.  8,  it  is  necessary 
before  execution  to  ascertain  in  what  respect  the  special  condition  has 
been  broken,  and  to  assess  by  a  jury  what  damages  have  been  reaHy  sua-  : 
tained  {d) ;  there  has  been  some  contradiction  in  the  books  as  regards  ; 
the  expediency  of  setting  out  the  condition  and  breaches  in  the  declarer  \ 
tiony  or  Waiting  till  the  replication  or  other  stage  in  the  cause  (e). 

In  practice  it  is  now  most  usual  not  to  state  the  condition  or  the  breach- 
es in  the  declaration ;  but  there  may  be  cases  in  which  it  would  be  advisa- 
ble there  to  state  them.  The  assigning  of  the  breach  or  breaches  is  affect- 
ed by  the  same  rules  as  those  relating  to  the  breach  in  assumpsit  or  cov- 
enant. If  the  breach  of  the  condition  be  well  assigned  in  other  respects, 
it  will  not  be  vitiated  by  the  superaddition  of  immaterial  allegations  (/). 


(a)  On  bonds  by  or  against  paiiicular  pmr^ 
tons,  Pottt  Tol.  ii. ;  against  an  heir  or  devitee^ 
id.;  statements  of  various  titles,  id, 

(6)  See  post,  toL  iL ;  2  Arch.  K.  B.  609. 

(c)  2  New  Rep.  862. 

\d)  As  to  what  bonds  are  not  within  that 
statute,  see  post,  toI.  ii. 

(<)  See  1  Saand.  Bep.  58  d. ;  2  Saand.  Bep. 
107  a,  note  2, 187  a;  8  T.  B.  255;  2  Chitty 
Bep.  187;  8  Car.  &  P.  608;  pocf, 6 18, 5th  edit 
In  some  cases,  thoagh  not  aboolately  reqaisitei| 
it  may  be  advisable  to  state  condition  of  the 
bond  and  breach  in  the  declaration  and  espe- 
cially where  a  plea  not  leading  to  an  issae,  or 
the  breach,  as  non  est  fiictum  or  the  like,  or 
where  a  judgment  by  de&ult  is  expected,  for 
in  the  latter  case  some  delay  would  beayoided, 
and  the  plaintiflf  moreover  would  not  have 
to  prove,  nor  could  the  defendant  deny  the 
truth  of  the  breach  on  the  execution  of  the  in- 
quiry, which  would  otherwise  be  the  case.  See 
1  Saund.  58  d. ;  Barwise  v.  Russell,  8  Ca.  & 
P.  608;  and  see  Hodgkinson  v.  Marsden,  2 
Campb.  121.  And  in  Cox  and  others  9.  Hol- 
lingworth,  in  K.  B.  Aug.  1885,  Alderson, 
B.,  on  summons,  directed  the  plaintiff  to  de- 
clare on  the  bond,  setting  out  the  condition 
and  breaches;  aud  Stothert  v,  Goodfellow,  1 
Nev.  k  Man.  202,  the  declaration  set  Ibrth 
the  condition,  and  assigned  breach. 

On  the  other  hand,  in  many  cases  where 
it  is  not  absolutely  necessary  to  state  the 
condition  and  breaches  in  the  declaration,  it 
may  be  advisable  not  to  do  so,  and  especially 
where  a  defence  either  sham  or  otherwise,  is 
expected.  In  such  cases  it  is  best  to  reserve 
the  nssignment  of  the  breaches  for  the  repli- 
cation, (as  may  be  done  8  T.  B.  255;  2  Chit 
Bep.  298;  2  Saund.  187  a,)  because  the  de- 
fendant in  rejoining  to  the  replication,  can  on- 
ly present  one  answer  to  each  breach,  whereas 
in  pleading  to  the  declaration  and  breaches 
stated  therein,  he  may  answer  each  breach  by 


any  number  of  pleas. 

If  the  condition  and  breach  of  a  bond  with- 
in the  above  statute  of  William  8,  be  not  sta- 
ted in  the  declaration,  and  the  defendant  pleid 
any  plea  on  which  the  pUdntiff  might  at  con* 
mon  law  have  taken  an  issue  in  his  replication 
without  showing  a  breach,  such  as  a  plea  of 
non  est  factum,  or  that  the  bond  was  obtaiaed 
by  Araud  or  the  like,  the  plaintiff  may  stiU 
talra  such  issue,  and  must  enter  a  distinct  and 
separate  suggestion  of  breaches  under  the  stat- 
ute, but  he  cannot  incorporate  such  Issiie  and 
such  suggestion  in  one  and  the  same' replica- 
tion, see  8  T.  R.  255;  1  £sp.  277;  5  M.  &  Sd. 
60;  5  J.  B.  Moore,  198. 

If  to  such  a  declaration  the  deftttdaat  plead 
a  plea  which  made  it  necessary  at  common  lav. 
for  the  plaintiff  to  assign  a  breach  in  the  repU* 
cation,  as  for  instance,  a  plea  of  general  per* 
formance,  the  plaintiff  must  still  assign  tins 
breach  In  the  replication,  with  this  difierenoe* 
that  be  may  now  assign  several  breaches  nn^ 
der  the  statute.whereas  at  common  law  he  could 
only  assign  one.  If  only  one  breach  be  aasigD- 
ed  in  the  replication*  it  is  not  neoessaiy  to  stats 
it  in  terms  to  be  **  according  to  the  form  of  the 
statute,*'  18  East,  1,  othervrise  if  more  than 
one. 

'  Before  the  above  statute  of  William  8,  tfas 
plaintiff  could  assign  in  the  declaration  only 
one  breach  of  the  condition,  and  if  he  assign- 
ed more,  the  declaration  was  demurrable  fiv 
duplicity,  1  Saand.  58,  n.  1,  and  this  is  ex- 
pressly permitted  by  Reg.  Qm.  Hil.  T.  4  W.  i, 
reg.  5,  although  several  counts  are  not  per- 
mitted. It  is  not,  however,  necessary  in  a 
declaration  assigning  more  than  one  breach  ts 
refer  to  its  being  according  to  the  statnte,  IS 
East,  1.  It  suffices  to  prove  part  of  the  brMh 
assigned,  id. 

(/)  Stothert  v,  Good^low,  1  Nev.  &  Maa. 
202,  the  form  of  declaration  in  which  will  •§• 
sist  as  a  precedent 
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The  bTBach  of  the  condition  of  a  bond,  otherwise  well  assigned,  is  not  vi-    rr-  n* 
tiatedby  the  superaddition  of  immaterial  allegations  (^).  paktb,  &o. 

We  have  seen  that  debt  is  the  proper  remedy  on  Records^  as  rccogni-  ^^^^y-  JP** 
zances  of  bail,  statutes  merchant,  recognizances  in  the  nature  of  a  statute-  aotion. 
staple,  and  on  judgments  (A).  The  validity  of  these  cannot  in  general  in  2.  in  debt. 
pleading  be  impeached  of  affected  by  any  supposed  defect  or  illegality  in  Onreoords. 
the  consideration  or  transaction  on  which  they  were  founded  ;  nor  can 
there  be  any  allegation  against  the  validity  of  a  record  (1),  except  by  a 
▼rit  of  error  (i)  ;  and  consequently  it  is  not  necessary  to  state  the  circum- 
stances or  consideration  on  which  the  record  was  founded.  In  debt  upon 
a  recognizance  of  bail,  it  must  be  stated  with  certainty,  following  the  de- 
scription in  the  entry  of  the  recognizance,  and  should  set  forth  in  what 
Court,  at  whose  suit,  and  for  what  sum  or  cause  the  defendant  became 
bail  {k)  ;  and  in  pleading  a  statute  staple,  it  should  be  shown  to  have  been 
by  writing  obligatory  or  under  seal  (/).  Formerly  in  an  action  upon  a 
fldgmenty  it  was  usual  to  set  forth  in  the  declaration  the  whole  of  the  pro- 
ceedings in  the  former  suit ;  but  this  is  no  longer  the  practice  (m)  ;  and  it 
18  sufficient  to  state  the  judgment  concisely,  even  though  it  were  recovered 
in  an  inferior  •Court  not  of  record  ;  and  although  it  has  been  supposed  to  [  871  ] 
beunnccssary  to  aver  that  the  defendant  became  indebted  within  the  ju- 
risdiction of  the  Court  (n)  (2)  ;  it  has  been  recently  held  that  it  must  be 
averred  that  the  original  cause  of  action  arose  within  the  jurisdiction  of 
Ae  inferior  Court  (o).  It  is  unquestionably  necessary  in  debt  upon  a 
judgment  in  the  Courts  at  Westminster,  to  show  with  certainty  the  term 
and  parties  and  the  sum  recovered.  It  is  said  that  if  the  declaration  bo 
on  a  judgment  in  the  Common  Pleas,  it  should  be  stated  before  what  judg- 
es by  name  it  was  recovered  (p)  ;  and  that  in  debt  on  a  judgment  in  an 
inferior  Court,  the  names  of  the  suitors  who  were  the  judges  should  be  sta- 
ted; but  the  omission  will  at  all  events  be  aided  by  verdict  (9). 

Care  must  be  taken  that  there  be  no  Variance  in  the  statement  of  the  Vwrimoei. 
judgment,  for  such  varianoe  is  in  general  fatal  (r).  Thus,  if  there  has  been 
A  judgment  for  <£388  Os.  Id.  and  debt  be  brought  on  it  as  for  i£388  recov-- 
tted,  omitting  the  penny,  it  was  a  variance  (3),  and  could  not  be  cured  (^) 


(f )  Btothtrt  V.  GoodftUow,  1  Nev.  &  Man. 
701 

(A)  AnU,  111. 

(t)  4  Eut.  811;  2  Lev.  161 ;  Gilb.  on  Uses 
nd  Traits,  109;  Gilb.  Debt,  412;  Burr.  1007; 
I  East,  258;  8  T.  R.  689;   2  Marsh.  892, 898. 

{k)  IWils.  284;  pot^  toI.  ii.;  Com.  Dig. 
^Itftder,  2  W.  10.  As  to  T&rianoe,  see  11 
^  616;  4  Bar.  &  Cres.  408. 

(0  Cra.  Car.  868;  Com.  Dig.  Pleader,  2  W: 

(a)  1  Wila.  818. 

(«)  1  Wils.  816;  1  Sannd.  92,  note  2; 
JM<.  Tol.  il;^Com.  Dig.  Pleader^  2  W.  12; 
Ctttb.  86,  86;  Thomp.  £nt.  118;  8  T.  B. 
127. 

(0)  Bead  9.  Pope,  1  Cr.  M.  &  R.  802;  4 


Tyr.  408;  overmling  1  Wm.  Sannd.  92,  note  2. 

ip)  Com.  Dig.  Pleader,  2  W.  12,  8  L.  8. 
But  see  the  nsnal  form,  po$t,  vol.  ii. 

{q)  Id  4  Carth.  86.  In  debt  on  repleTin 
bond  it  is  not  necessary,  in  averring  the  hold- 
ing of  the  Coanty  Conrt,  to  state  the  names  of 
the  suitors,  2  B.  &  C.  2. 

(r)  AnU,  280,  205;  11  East,  616;  "The 
said  Court  of  the  Bench*'  means  C.  P.  7 
Taunt.  271;  1  Moore,  19,  S.  C.  An  aver- 
ment that  judgment  was  recovered  on  promt- 
H$,  whereas  it  was  recovered  on  one  count  on- 
ly, was  considered  a  fatal  variance;  6  B.  &  C. 
889.  See  other  instances  in  the  notes,  po<<, 
vol.  iL 

(t)  2  Stra.  1171;  9  East  157;  1  Esp.  Rep. 
856;  4  Taunt  18;    11  East,  516;  1  H. Bla.  49. 


(1)  Green  V.  Ovington,  16  Johns.  56;  Wright  o.  Mott,  Kirby,  152;  Bush  v.  Byvanks,  2. 
'  'cot,  248;  Biddle  v.  WilUns,  1  Peters,  686.    See  Cardesa  v.  Humes,  5  Serg    &  Rawle,  65. 

(2)  See  Hubbard  v.  Davis,  1  Aiken,  296^    In  declaring  on  a  justice's  judgment  of  a  sister 
J^.  the  statute  giving  jurisdiction  to  the  justice  must  be  pleaded.    Sheldon  v.  Hopicins,  7 
*cad(Q,  4$5k    As  to  the  declaration  on  a  justice's  judgment  rendered  in  the  state  where  the 
tn  is  brought,  see  Stiles  V.  Stewart,  12  Wendell,  478. 

(S)  Yide  Bissen  v.  Kip,  6  Johns.  89. 
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IT.  ITS     by  a  remittitur  of  the  penny  (1).  In  debt  upon  a  judgment,  or  other  mat- 

PARTS,  &0.  ^gj.  ^f  record,  unless  when  it  has  been  stated  as  inducement,  it  is  necessary, 

6thly.  The  after  showing  the  matter  of  record,  to  refer  to  it  by  the  prout  patel  per  re* 

action.^       cordiim  (/)(2).   But  the  omission  will  be  aided  unless  the  defendant  demur 

2.  In  debt  specially  (m);  and  these  words  do  not  render  certainty  of  description  in  the 

Varianoes.  allegation  more  material  than  it  would  otherwise  have  been(a;).  It  is  usual 

also  to  allege  that  the  judgment  still  remains  in  full  force  and  effect,  and' 

that  the  plaintiff  has  not  obtained  execution  or  satisfaction  thereof;  but; 

this  allegation  is  unnecessary  (^)  (3).     The  late  statutes  (z),  permitting 

the  amendment  at  the  trial  of  clerical  errors  and  other  variances  in  stal- 

ing  a  record,  &c.  have  beeil  fully  stated  (a). 

I 
OumUUuUm,  In  clebt  on  a  Statute  at  the  suit  of  a  party  grieved,  or  by  an  informer,  | 
where  the  whole  of  the  penalty  is  given  to  him,  the  commencement'  is  thftj 
same  as  in  debt  on  a  contract;  but  where  a  part  of  the  penalty  is  givea^ 
[  •872  ]  to  the  informer  and  the  king,  or  the  poor  of  the  •parish,  Ac,  the  com-  i 
mencemcnt  and  other  parts  of  the  declaration  usually  state  that  the  plain- ^ 
tiff  sues  qui  tam^  &c.,  though  this  is  not  necessary  unless  there  has  been  a 
contempt  of  the  king  (6).  In  a  declaration  on  a  public  statute,  it  is  not  i 
necessary  or  advisable  to  state  the  title  or  year  of  the  reign  when  the  stat-J 
ute  was  passed,  or  to  recite  any  part  of  the  act ;  and  if  it  be  unnecessarilyl 
stated,  any  material  variance  will  be  fatal,  particularly  if  the  declaration., 
conclude  against  the  form  of  the  statute  aforesaid  (r:^  ;  and  it  would  be- 
fatal  to  describe'a  statute  as  made  in  2  and  3  years  of  the  reign  of  W.  4, . 
though  if  stated  to  have  been  made  in  a  sessions  holden  in  the  2  and  3«: 
years  of  the  reign,  it  would  have  sufiSced  (^d).  It  is  material  however  ittj 
all  cases  that  the  offence  or  act  charged  to  have  been  committed  or  omit- 
ted by  the  defendant,  appear  to  have  been  within  the  provision  of  the^ 
statute,  and  all  circumstances  necessary  to  support  the  action  must  be  al-- 
leged  (4),  and  the  conclusion  contra  forman  statuti  will  not  aid  the  omi^« 


(/)  Gilb.  Debt,  412;  WiUes.  127,  in  which 
Salk.  695,  referred  to  in  Com.  Dig.  Pleader,  2 
W.12,  is  corrected. 

(u)  4  &6  Anne,  c.  16,  s.  l;.and  see  11 
East,  565. 

{x)  10  Price,  154. 

(y)  1  Saanil.  230,  note  4;  aed  vide  Com. 
Dig.  Pleader,  2  W.   12. 

(«)  9  Geo.  4.  c.  15;  3  &  4  W.  4,  c.  42,  s. 
28. 

(a)  Ante,  315. 

(6)  Com.  Dig.  Action  on  Statute,  E.  1 ;  7 
T.  R.  152;  1  Saund.  136,  n.  1;  2  Saund.  874. 


n.  1.    As  to  Tariance  in  stating  the  parish, 
ante^  858;  3  Bing.  439.    As  to  pleadings  in 
general  on  statutes,  see  Com.  Dig.  Pleader,  C. 
76;  Bac.  Ab.  Statute;  1  Saund.  135.  n.  3;  2    I 
Saund.  377  b,  n.  12;  1  Chit.  Grim.  Law,  275'  I 
&c.  ' 

(c)  Ante,  215;  Com.  Dig.  Action  on  Sfcai-  j 
ute,  H.  1;  2  Saund.  374.  n.  2;  6  T.  B.  776;  ' 
2  East,  341;  1  Saund.  135  a,  note,  6th  edit 

((/)  Rex  V.  Biers,  1  Adol.  &  £11.  327;  and 
see  Com.  Dig.  Action  on  Statute.  1  J.  B. 
Moore,  302;  Cowp.  474. 


(1)  In  an  action  of  debt  on  recognizance  of  bail ;  a  Tariance  of  six  cents  in  the  amoant  of  the 
judgment  against  the  principal,  between  the  declaration  and  the  record  produced,  is  fatal  on  the 
plea  of  nul  liel  Record,  Bibbins  v,  Noxou,  4  Wendell,  207.  See  Kejes  v.  Throop,  2  Aiken, 
276;  White  v.  Walker,  1  Monroe,  34.  In  debt  by  **S.  B.,  junior,"  on  a  judgment,  the  dec- 
laration set  forth  a  judgment  in  fiiTor  of  **S.  B.;"  but,  on  being  produced,  it  was  in  IkTor  of 
**S.  B.,  junior;"  this  was  held  to  be  a  variance.    Boyden  o.  Uastingi,  17  Pick.  200. 

(2)  Jarman  v.  Winsor,  2  Harring.  162. 
(8)  But  see  Dewey  v.  Bradbury,  Tyler,  207. 

(4)  M*Keon  v.  Lane,  1  Hall,  318;  Bumham  v.  Webster,  6  Mass.  270;  Bigelow  v.  Johns- 
ton, 13  Johns.  428;  Hassenfrast  v,  Kelley,  13  Johns.  468;  Ellis  v.  Hull,  2  Aik.  41;  Greer  v. 
Bumpass,  Mart.  &  Yerg.  94;  Prigmore  v.  Thompson,  Minor,  420;  State  v,  Aiken,  7  Tei^ger, 
268;  Governor  v.  Horton,  1  Munf.  212;  Drowne  v.  Stimpson.  2  Mass.  441,  444;  Williams  v. 
Hingham  Turnpike,  4  Pick.  341;  Soper  v.  Harvard  College,  1  Pick.  177;  Bath  v.  Freeport,  6 
Mass.  325;  Hall  v.  Bramstead,  20  Pick;  2;  Berry  v.  Stimson,  28  Maine,  140.  Brown  e.  Hazman, 
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|8o&  (e).  If,  howeyer,  the  necessary  matter  be  stated  in  substance  and 
jtfect,  it  will  suffice,  although  the  precise  words  of  the  statute  are  not 
jised ;  and  therefore  a  declaration  tov  feloniously  setting  fire  to  two  stacks 
Moats  is  sufficient,  though  the  words  of  the  act  are  unlawfully  and  malir 
P^^y  (/)•  "^^6  instances  in  which  in  declaring  upoti  a  statute  it  is 
IBcessaiy  to  set  out  and  negative  an  exception  or  proviso^  which  qualifies 
\m  discharges  the  liability  in  a  certain  event,  have  been  already  pointed 
[0Qt  and  explained  (^g\.  In  a  declaration  on  the  game  laws  it  is  not  ne- 
iittsary  to  negative  tne  particular  qualifications,  though  it  is  otherwise 
%  an  information  (K).  When  an  act  of  parliament,  which  has  been  re- 
mtbfpassedj  enacts  that  if  a  party  commit  an  offence  after  a  named  day 
shall  be  liable  to  a  penalty,  it  is  usual  to  aver  that  the  offence  was 
Mimitted  after  that  day ;  but  when  the  act  has  been  long  passed  such 
ent  is  not  necessary  (i).  It  is  usual  also  when  the  particular  stat- 
limits  the  time  within  which  the  action  should  be  brought  to  aver  thai 
offence  was  committed  within  such  time ;  but  this  also  does  not  seem 
Aerial  (A). 

Where  the  act  or  omission,  which  is  the  foundation  of  the  suit,  was  not 
offence  at  common  law,  it  is  necessary  in  all  cases  to  conclude  *^^  against 
farm  of  the  statute"  or  ^^  statutes ;"  (/)  or  to  show  at  least  that  the  dec- 
tion  is  founded  on  the  statute,  by  introducing  the  words  deplacUo  trans- 
is  et  conlemptus  contraformam  statuti  (m)  (1)  ;  and  this  is  necessa- 
also  in  an  action  to  recover  back  money  won  at  play  (n)  (2).    In  debt 
the  recovery  of  a  penalty  given  by  statute  for  an  offence  thereby  created, 
Ooort  arrested  the  judgment,  on  the  ground  that  the  declaration,  after 
I7  describing  the  offence,  contained  no  averment  that  the  offence  was 
mitted  ^^  contrary  to  the  statute,'^  although  it  was  alleged  *^  whereby 
by  force  of  the  statute  in  such  case  made  and  provided  the  defendant 
ited  £100,  and  thereby  and  by  force  of  the  statute  an  action  hath  ao- 
',"  Ac.  (o).     The  words  "  whereby  and  according  to  the  form  of  the 
"  will  not  suffice,  when  the  action  is  founded  on  two  statutes  (p) ;  in 


XV.  ws 

bthlj.  Tht 

oaoMof 

aotioiu 

2.Xiidbbt 

Oastat- 

utei. 


Contra 
formam 
iUUuti. 

[  ♦873  ] 


(<)  1  Ssond.  1S5,  note  8;  1   Balk.  212; 
1%  Aotkm,  Stetate.  A.  B;  Pleader,  C. 

U  Ikimt  12S.  511;  1  New  Rep.  246;   1 

•K^,  Cro.  Uw,  4th  edit  498;  2  Mush.  864, 

kt;1IE«t,26& 

iif)  Z  Wik.  818;  2BU.  Bep.  842;  6  SMt, 
P;  2  Mmh.  864;  bat  fee  1  Xieaoh,  Cro. 
Inr.4thed.493. 

(l)4iae.222. 

i<*)  1 1  ft.  144, 146;  1  Ley. 26;  Com. IK((. 
F»B  OQ  Statata,  1  ;^t,  689;  2  Com.  Bep. 

1(0  Oilb.  Cues  L.  &  E.  242;  1  Saond.  809, 
W^M  nd  lee  Fit^.  186;  Bto.  Ab.  Ufuiy, 

(i)2SMt,840,862. 


(1)  2  East,  889;  1  Savnd.  184»  note  8;  6 
East,  140;  7  U.  616;  1  Chit^.  Crim.  Um, 
290;  8  B.  &  C.  186. 

(m)  2  East,  841;  see  8  B.  &  C.  189. 

(n)  1  H.  &  Sel.  600. 

(o)  8  B.  &  C.  186;  6  D.  &  R.  186,  a  C; 
i€d  vide  9  Price,  897,  in  whicb  part  of  the 
Coart  held  that  an  information  fbr  a  penalty 
for  smnggliDg  wae  good,althoa^  the  word  *'ooii- 
trary  to  the  statate"  were  omitted  in  describ- 
ing the  offence,  such  offence  being  laid  minate- 
.I7,  so  as  to  bring  it  within  the  words  of  the  act, 
and  it  being  alleged  that  the  forfeitare 
'aocordmg  to  the  statute. ' '    8ed  jiusrs. 

{p)  2  East,  840. 


t<. 


IhiiMiiir,  (N.  T.)  606;  lf«Coalf «.  Hetherbgton,  82  Eng.  Law.  and  £q.  699.  A  deckratim 
^''"^v  daiMgas  giTsn  by  a  special  statute,  should  contain  allegations  embracing  aU  the 
Mil  elements  of  the  sUtute.  Henniker  «.  Contoocook  Vallqr  R.  B.,  9  Foeter,  (N.  H.)  146. 
Al),^eUB  V.  Iggttlden,  6  Dowl.  &  Ryl.  18,  and  giMsre,  whether  the  words  {contraformam 
TO)  oanbe  supplied  by  any  other  words  of  equivalent  import  Barter  v.  Martin,  6  Green! . 
hmbody  V.  Hoyt  10  Mass.  86;  Cross  v.  United  States,  1  QaUis  26;  Sears  v.  U.  States,  id. 
^HukeU  9.  Moody,  9  Pick.  192;  Nichols  v.  Squire,  6  Pick.  168;  Smith  v.  U.  Stfttis,  I 
■01,261;  Barkhamstead  «.  Parsons,  8,  Conn.  1;  Soroter  9.  Hanington*  1  Hawks»192. 

(2)  WKam  «.  H'Oah«r^.  1  Ha^U  800. 
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^- 1»  this  case  the  conclusion  should  be  "  against  the  form  of  the  statutes"  (^)  (1). 
PABTB,  &o.  \)7here^  however,  a  statute  refers  taa  former  act,  and  adopts  and  contin- 
6thly.  The  ^^g  i\^q  provisions  of  it,  the  declaration  should  conclude  only  against  the 
Mtion?  f^^*"^  of  t^Q  statute  (r).  But  where  a  statute  has  been  wholly  discontinued 
2.  In  debt  ^^^  ^s  afterwards  revived,  there  seem  to  have  been  some  opinions  that  a 
On  Stat-  prosecution  on  it  ought  to  conclude  against  the  form  of  the  statutes  (5). 
«*«••  So  where  an  offence  is  prohibited  by  several  statutes,  if  only  one  is  the 

[  *374  ]  foundation  of  the  action,  and  the  others  are  explanatory  or  restrictive,  it  is 
Per  quod    proper  to  conclude  against  the  form  of  the  statute  in  the  singular  num- 
actio ae-     ber  (<).     The  omission  of  the  words  "against  the  form  of  the  statute," 
erooU.        Qp  u  statutes,"  when  proper  to  be  inserted,  is  fatal  even  after  verdict  («). 
In  general,  however,  there  is  no  difference  as  to  the  doctrine  of  amending 
at  common  law  between  penal  and  other  actions  (x)  ;  and  the  statute  3 
Geo.  2  J  c.  26,  extends  the  provisions  of  the  statute  of  jeofails  to  penal  ac- 
tions (^)  ;  and  it  has  before  been  determined  that  the  32  Hen.  8,  c.  30, 
extended  to  penal  actions  (z). 

It  is  usual,  in  addition  to  the  statement  contra  formam  statutiy  and  of  the 
consequent  forfeiture  of  the  penalty,  to  allege  that  "  by  means  of  the 
premises,  and  by  force  of  the  statute  in  such  case  made  and  *provided,  an 
action  hath  accrued  to  the  plaintiff  to  demand  and  have  the  said  sum,  &c." 
but  this  appears  unnecessary  (a).  And  even  assuming  it  to  be  requisite, 
vet  a  count  for  a  penalty  on  the  statute  5  Ann.  stating  that  the  defendant 
kept  a  snare  to  kill  game  "  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  by  reason  thereof  and  by  force  of  the  statute  in 
such  case  made  and  provided  an  action  hath  accrued,"  is  sufficient ;  for 
the  first-mentioned  statute  refers  to  the  5  Ann.  c.  14  creating  the  offence 
and  giving  the  penalty ;  and  the  last  mentioned  statute  refers  to  the  2 
Geo.  8,  c.  19,  by  which  the  whole  penalty  is  given  to  the  common  inform- 
er, the  half  only  of  which  had  been  given  to  him  by  an  intervening  stat- 
ute (6). 

Bti^ent       ^g  the  action  of  debt  is  only  sustainable  for  the  recovery  of  a  debi,  the 
Breach  in   ^^^^h  is  necessarily  confined  to  a  statement  of  the  non-payment  of  the 
.feiiena  in    money  previously  alleged  to  be  payable  ;  and  such  breach  is  nearly  simi- 
Dcbt,         lar,  whether  the  action  be  in  debt  on  simple  contract,  or  upon  a  specialty, 
record  or  statute,  and  is  usually  as  follows  : — ^'*  Yet  the  defendant,  al- 
though often  requested  so  to  do,  hath  not  as  yet  paid  the  sum  of  £ (c) 

.  above  demanded,  or  any  part  thereof,  to  the  plaintiff  (or  if  qui  tarn,  Ac. 
to  our  said  Lord  the  King,  and  to  the  plaintiff,  who  sues  as  aforesaid,) 
but  hath  hitherto  wholly  neglected  and  refused  so  to  do.    To  the  damage 


iq)  Id.:  I'Qtw.  212;  4  Hawk.  71;  Com. 
Dig.  Aotion  on  Statute,  H. 

(r)  1  Lutw.  212;  1  Sannd.  185,  poto  8;  2 
Saund.  877,  note  12;  7  East,  616. 

(t)  2  Hawk.  0.  26,  s.  117;  $ed  vide  2  East, 
P.  C.  601,  699;  2  Hale,  178;  Cro.  Elis.  760; 
2  Leach,  827.    . 

(/)  YeW.  11;  2  Sannd.  877  note  12. 

(tt)  2  East,  888;  WiUes,  699;  1  M.  &Sel. 
600;  8  B.  &  C.  186. 

(X)  1  Saond.  260  d;  1  Stra.  187;  2  Id. 


1227;  1  Wil0.  266;  1  Bnrr.  402. 

(y)  Willes,  600. 

{z)  8  Lev.  876;  1  Stra.  186;  2  Id.  1227; 
DoQgl.  116. 

(o)  SeeSB.  &.C.  189. 

{b)  7  East,  216;  see  2  East,  888. 

(c)  This  is  to  be  the  sum  named  in  the  com- 
mencement of  the  declaration,  being  the  ag- 
gregate of  aU  the  sumy  stated  to  be  dae  in  the 
different  ooants. 


(1)  Vide  Hajward  v.  Sheldon,  19  Johns,  88;  Kenwick  e.  U.  States,  1  Oallis,  86a 
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ef  the  plaintiff  of  £ and  thereupon  he  brings  suit,  &c."  (!)•  In  debt    ^*  «» 

upon  a  bond^  whether  it  be  a  common  money  bond,  or  be  a  special  bond  '^"»  **• 
br  the  performance  of  covenants,  &c.  within  the  statute  (d)  the  ;?^na%  is  ^*'^-  J^* 
the  debt  at  law,  and  the  breach  in  non-payment  thereof  is  alleged  in  the  action, 
above  form  (2).  If,  however,  the  bond  have  a  condition  within  the  statute, 
it  is  essential  that  there  be  upon  the  record  an  assignment  of  the  breaches 
tf  sQch  condition.     As  these  breaches  may  be  assigned  in  the  replication 
18  well  as  in  the  declaration,  it  is  proposed  that  we  notice  the  rules  upon 
Ikis  subject  when  we  treat  of  the  replication  in  debt* 

The  Damages  in  an  action  for  a  debt  are  in  general  merely  nominal,  Dftrntgwin 
|nd  not,  as  in  assumpsit^  the  principal  object  of  the  suit ;  and  therefore  a  JjJJS^  ** 
taall  sum,  as  J&IO,  is  usually  inserted.  But  if  the  contract  declared  upon, 
h  limiled  to  a  particular  sum,  and  the  plaintiff  proceed  for  a  larger  sum 
jbr  interest  or  delay  of  payment,  then  the  sum  at  the  conclusion  should  be 
iropordonably  large,  so  as  to  cover  the  utmost  interest  or  damages  for  the 
^tentiou' that  may  be  claimable  either  by  contract  or  damages  under  3  & 
iW.  4,  c.  42,  8.  28  (c), 

[  *la  an  action  by  a  common  informer,  as  he  is  not  entitled  to  damages,  no  [  *875  ] 
mim  for  them  should  be  inserted  (/). 


I  Ab  the  action  of  Covetiant  can  in  general  only  be  supported  on  a  deed     ^^  ^ 
if),  there  is  less  variety  in  the  declarations  in  that  action  than  in  assump-  ^^**^"' 
pt  or  debt,  and  therefore  but  few  observations  will  here  be  necessary,  as 

tist  of  the  rules  to  be  observed  in  framing  a  declaration  in  assumpsit  ot 
bt  equally  apply  in  framing  the  declaration  in  this  action.  The  Com- 
htncement  of  the  declaration  in  covenant  is  now  alike  in  all  the  superior 
ietioDs  commenced  in  either  of  the  superior  Courts. 

The  various  points  which  we  have  already  observed  upon  with  regard 
b  the  inducement  or  statement  of  introductory  matter  in  declaring  upon 
lease,  &c.(/i)  ;  the  consideration  of  the  deed  (t);  the  mode  of  setting  out 
deed^ky,  thQ  profert(T)  ;  the  usual  averments  and  statement  of  title, 
^(in);  and  the  statement  of  the  breach  (n)(3)  in  an  action  of  debt ;  are 
loally  applicable  to  the  action  of  covenant.    If  the  declaration  profess  to 
^e  profert  of  the  indenture,  it  suffices  tov  plaintiff  to  produce  and  prove 
counterpart  (o).  The  plaintiff  may  assign  in  the  same  count  a  distinct 

(0  8  ft  9  Wm.  8,  0.  11,  8.  8.  anU^  805,  808.    Amendment,  819. 

I  <t)  Wfttkins  V.  Morgan,  6  Car.  &  P.  661.  (2)  AnU,  805. 

(/)  4  Barr.  2021,  2490.     Qiu«r«,  whether  (tn)  AnU,  868. 

it  itatement  might  not  be  rejected  as  ear-  (n)  AnU^  87i.    And  the  mlee   as  to  as- 

I^Nge?  signing  a  breach  in  assumpsit  may  in  general 

{§)  'Ante,  115,  118.    As  to  the  action  of  be  applied  to  covenant,  see  anU,  882;  as  to  a 

^Iffuuti  in  general,  see  anU,  115  to  120.  gemral   assignment  of  breach,  anUt  885  ; 

\k)  AhU,  868.  poiL 

I  (0  jS«/<,  866.  (0)    Pearce  v.  Morrice,  8  Bar.  &  AdoL 

i(*).«iile,  805,  807,867.    Am  ix>  variance.  896. 

F  0)  It  seems  that  a  declaration  in  debt  on  bond  assigning  breaches  under  the  statute,  may 
^MladeasincoTenant.    Qalev.  O'Brian,  12  Johns.  216,  S.C.;  18  Johns.  189. 

(*i)  ADd  it  makes  no  difiEerenoe  that  the  bond  is  for  the  payment  of  a  sum  of  monqr  by 
Mi/ne^i,.    a  Paulding  v.  Millard,  17  Wend.  881. 

it)  As  to  the  mode  of  uiignitig  breftohesin  ooTenant,  set  1  Met  &  Perk.  Dig.  Tit.  Cofw- 
•t,  Ol  DL  d.  Bresoh. 


tn 


OF  THB  wsauMAnc». 


nr;  iff  brdach  of  each  separate  coTenant  contained  in  the  deed  (p).  And  the  gen* 
fAMB.  fte.  gj^j  pleading  rules,  Hil.  T.  4  W.  4,  reg.  6,  although  they  prohibit  sever- 
Miy.  TIm  1^1  countSy  expressly  permit  several  breeches.  It  is  usual,  after  stating  the 
^'***  ^  breaches  of  covenant,  to  conclude  by  alleging  "  And  so  the  plaintiff  in 
fact  saith  that  the  defendant,  (although  often  requested  so  to  do^,  hath  not 
kept  his  said  covenant,  but  hath  broken  the  same  ;''  but  this  is  mere  form, 
and  unnecessary  (9).  Damages  being  the  principal  object  in  this  action 
(f)y  there  should  be  laid  as  such  a  sum  sufficiently  large  to  cover  the  ut> 
most  demand,  and  even  a  claim  for  interest,  when  claimable  under  3  &  4 
W.  4,  c.  42,  s.  28  (0- 


[ ♦876  ] 


IN  ACTIONS  FOR  TORTS. 


Actions  in  form  ex  delicto  are  Case^  Trover  (0,  Replevin^  Trespass^ 
Aoraow^  and  Ejectment.  The  applicability  of  these  forms  of  action  has  already 
rauoxo  or  been  fully  considered  ;  and  in  the  second  volume  will  be  found  a  copious 
cbb  oaubb  collection  of  the  forms  of  the  declarations  which  are  usually  in  requisition, 
or  Aono»,  ^^  notes  explanatory  of  the  different  allegations,  &c.  (tt). 

In  actions  for  wrongSj  the  declaration  should  state,  1st,  The  matter  or 
(Ain^  affected ;  2dly,  The  plaintiff's  right  thereto ;  3dly,  The  injury  ;  and 
4thly,  The  damage  sustained  by  the  plaintiff.  We  wiU  consider  each  of 
these  as  regards  ^^nera/ ru/e5 ;  and  then  state  the  particular  rules  rela- 
ting  to  declarations  for  written  and  verbal  Slander. 


Jiirw. 


^**'f*r^  In  actions  brought  f6r  injuries  to  real  property  (r),  the  quality  of  flift 
^!!Surw  r©^ty>  *8  whether  it  consists  of  houses,  lands,  or  other  corporeal  heredi- 
taments, should  be  shown  (z).  If  the  declaration  charge  *^  the  breaJeine 
and  entering  into  the  plaintiffs  dwelling  house  y*  the  plaintiff  will  fail,  if 
it  appear  that  the  defendant  only  broke  an  external  rail  fence,  and  trea* 
passed  on  leads  forming  the  roof  of  a  counting-house,  occupied  by  A.  B. 
but  used  only  as  an  easement  to  the  plaintiffs  house  {y). 

In  trespass  to  landj  the  term  ^^  close^*  is  proper,  although  the  ground  be 
not  inclosed,  as  it  imports  the  exclusive  right  of  possession  and  interest  in 
the  soil  (2r).  In  order  to  avoid  the  necessity  for  a  new  assignment,  the 
pleading  rules,  Hil.  T.  4,  W.  4,  reg.  V.  In  Trespass^  expressly  require 
that  the  name  of  the  close,  or  the  abuttals^  or  some  other  description^  be 
tised  in  the  statement,  or  that  the  defendant  may  demur  specially,  and 
towards  instead  of  upon  has  been  considered  an  improper  description  by 
abuttals  (a).  Where  the  declaration  stated  that  the  defendants.  A.,  B., 
and  G.,  broke  a  close  of  the  plaintiff  abutting  on  a  close  of  the  defendanif 


(p)  8  Co.  4  •;  1  Samid.  66  b. 

(9)  1  Saund.  286  »,  note  7  ;  jwif,  toL  a; 
Bm  2  Tmnt.  278. 

(f )  18  EMt,  848. 

(<)  WaUdns  v.  Morgtn,  6  Car.  &  P.  661. 

(0  As  to  detinui  bdog  an  action  €X  con^ 
iroeiu,  see  anti,  121,  200,  noto(fr). 

(tt)  The  author  nonld  ioggeet  to  the  atn- 
dent  the  perosal  of  the  forma  at  the  best  mode 
of  nndentanding  the  general  roles  here  at* 
templed  to  be  explained  with  re^urd  to  the 
eonstmotkna  of  the  pleadingi.    See  jMt/,  toL 


ii.    Jhclaration  ift  JMimit,  Com,  ZVovsr, 
JUjd^vint  Trifjtan,  and  Ej€ctm9nt^ 

(v)  As  to  the  rule  in  a  real  aetieii  ht  the 
reoover7  of  realty  itsetf*  StepheB»  2diedii.  847» 
849;  forms  )9ot/,  toI.  iiL 

{X)  Stephen,  847,  2d  edit 

(y).8  C.  &  P.  881. 

{z)  Dr.  k  StmL.aO;  7  Btft,  207;  Vln.  AK 
Penoea;  anU,  174. 

(a)  Lempriere  1^.  Hsmphrsu^  4  New.    m 
llaoi688;  2Ha>r.  AWoiL  171;  smdM^ 
and  notee,  post^  toL  iL 


fv^. 
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ffl  tte  singDlar,  and  it  appeared  in  evidence  that  the  plaintiff's  close  abnt-    ^'  ™^ 
ted  OD  a  close  of  the  first  named  defendant,  it  was  held  that  this  was  an  '^''^ 
imhignUp,  not  a  variattce  (*)  (1).  SSm  J^ 

As  trespass  (c)  and  ejectment  (d)  do  not  lie  in  general  for  wrongs  action, 
irfaich  relate  to  incorporeal  hereditaments,  the  word  '^  tenement "  shonld 
be  aroided  in  the  first  description  of  the  premises,  though  after  ^stating  [  *877  ] 
them  with  sufficient  certainty,  *^  said  tenementSj^^  by  way  of  reference  to 
the  Bctecedent  description,  wonld  not  be  objectionable.  It  is  not  necessary 
to  show  the  quantity  of  the  land  (except,  perhaps,  in  replevin)  («).  A 
way  ought  not  to  be  described  as  a  "  passage''  (/). 

k  prescribing  for,  or  otherwise  stating  a  writ  of  common  or  wayy  or  a 
right  to  tollsy  <&c.  it  is  judicious  to  avoid  claiming  or  stating  more  than 
eoBstitutes  the  subject-matter  of  the  particular  dispute,  for  by  this  precau- 
tioD  a  variance  may  be  avoided  (g*)  ;  but  in  general  in  actions  of  tort  the 
^tiff  may  succeed  although  he  only  prove  a  part  of  his  complaint  (A). 
Where  a  declaration  in  ccLse  alleged  that  ^^  the  plaintiff  was  possessed  of  a 
house,  belonging'  to  and  supporting  which  there  were  certain /oKiu/a/toiM, 
vhich  the  plaintiff  had  enjoyed,  and  ought  to  enjoy  ;"  it  was  held  that  this 
iras  a  sufficient  description  of  the  plaintiff's  right  to  the  enjoyment  of  the 
fxmdations  as  an  ecLsement  (t). 

In  actions  for  injuring  or  taking  away  goods  or  chaUeUy  it  is  in  general 
leceflsary  that  their  qwUUy^  quantity  or  number^  and  value  or  price, 
ihoold  be  stated  (ft)  (2)  ;  the  assigned  reason  is,  that  a  former  recovery 
coidd  not  otherwise  be  pleaded  in  bar  of  a  second  action  for  the  sama 
goods,  neither  could  the  defendant  properly  defend  himself  (/).  There- 
fee,  in  all  the  forms  of  action  for  a  tort  to  goods,  it  is  in  general  insum- 
IKDt,  even  after  judgment  by  default  or  verdict,  to  allege  that  the  defend- 
M  injured  or  took,  Ac.  ^^  divers  goods  and  chattels"  of  the  plaintiff^ 
without  giving  any  description  of  them  (m).  And  an  averment  that  the 
defendant  took  the  plaintiff's  ^'  fish,"  not  showing  their  number  or  na- 
kre  («) ;  or  ^'  divers,  to  wit,  ten  articles  of  household  furniture,"  not 
ititiog  their  nature  or  quality  (o)  ;  is  substantially  defective.  It  must  bo 
eoofessed  that  as  the  description  of  goods  or  land  must  in  general  be  ex- 


(^)  WiUM  9.  AnthoBy  and  othen,  8  Bing. 

(0  MnU,  174. 

(tf)  Jfn/e,  188. 

(«)  %  M.  k.  P.  78;  M  to  itating  the  parish, 
•te.  276. 

(/)  TdT.  168. 
As)  2  SauML  172,  note  1;  1  Tannt  142;  4 
f  B.  160;  BaL  N.  P.  69;  1  Campb.  815  a; 
4  ii'  189;  2  Hen.  BU.  284;  Yin.  Ab.  Pre- 
jniptbM,  W.;  1.  Esp.  Rep.  487;  Selw.  N.  P. 
»»pMi,  IV.  7. 


(A)  ld.\  po$U  886. 

(t)  1  Cromp.  &  Jerr.  20. 

{k)  See  11  Rep.  25,  26;  1  Sannd.  838,  a. 
7;  2  Id.  74, note  1;  4  Barr.  2455;  Stephen, 2d 
edit  847;  M'Clel.  R.  277,  278. 

(2)  M'CleL  R.  278;  11  Bast  676. 

(m)  Vide  last  two  notes;  and  7  Taunt. 
642;  1  Moore,  886,  8.  C;  8  Id.  879. 

(n)  5  Rep.  84  b;  see  obserrations  2Saand. 
74,  note,  1 ;  848. 

(o)  8  Moore  879;  see,  however,  2  Saond. 
74  a,  note. 


I  0)  In  trespass  ^uan  clautnm  fngii,  it  Is  neeessary  to  proTS  the  abuttals  of  the  olose,  at 
*M  ia  the  deolaralion ;  bat  the  abattals  are  not  to  be  oonstmed  strictly.  Wheeler  v.  Row- 
4.  6  N.  Hamp.  216;  Hogmin  v.  M'Coy,  2  Harr.  &  Johns.  841;  Hooker  «.  Hioock,  2  Aiken, 
^   Thna,  when  &  okise  was  desoribed  aa  abotting  soatherly  on  W.'s  land,  it  was  held,  that 


rids  thepeopls  v.  Piiokp»  IB  Johns.  440. 


877  OFTHB  DECLABATIOH. 

^    XT.  ITS   oeedinglj  similar,  there  is  but  little  practical  utility  in  this  rule  except  as 
PABT9,  &o.  j-ggj^r^jg  i\^Q  description  of  a  close  by  abuttals. 

6thly.  The  Jq  trover,  trespass,  and  case,  less  particularity  is  required  than  in 
aoU^.^  detinue  and  replevin,  because  it  is  only  in  the  two  latter  forms  of  action 
r  *S78  1  ^^^^  ^^^  plaintiff  can  claim  or  ^recover  the  goods  themselves  (p).  In  tro- 
ver,  trespass,  and  cas'e,  damages  only  are  recoverable,  and  the  specifica- 
tion  of  quality  and  quantity  in  a  general  way  is  allowed ;  as  ''  two^packsot 
flax,"  "  two  ricks  of  hay,"  a  "  library  of  books  "(^)(1),  But  in  detinue 
the  value  of  the  goods,  either  of  each  article,  or  the* aggregate  value  of  the 
whole,  should  be  stated  (r). 

Perhaps  less  particularity  may  be  required  where  the  gravamen  or  gist 
of  the  action  is  the  breaking  and  injuring  a  house,  &c.  and  the  injury  to 
goods  is  laid  chiefly  as  aggravation ;  as  trespass  for  breaking,  &c.  a  house 
and  taking  ^'  several  keys"  belonging  to  the  doors  thereof  (5),  or  damag- 
ing '^  the  goods  and  chattels  therein,"  and  wrenching  open  and  injuring 
the  "  doors  thereof"  Q). 

With  regard  to  the  quality  or  species  of  the  goods,  the  plaintiff  is  per- 
haps bound  to  prove  the  fact  as  laid  {u)  ;  but  with  regard  to  the  quantity 
or  number  and  value  of  the  goods,  he  may  prove  less  than  he  charges  in 
his  declaration,  but  he  cannot  prove  more^  although  the  statement  be  un- 
der a  videlicet  (x)  ;  as  if  the  declaration  be  'J  divers,  to  wit,  ten  horses," 
he  may  show  an  injury  to  or  conversion  of  *'one  horse,  but  not  of  eleven 
horses  (jy).  Of  course,  therefore,  it  is  prudent  to  lay  the  quantity  to  an 
extent  clearly  adequateto  cover  the  largest  possible  amount,  but  at  the 
same  time  according  to  the  facts. 

2dlj.  '  The  plaintiffs  right  or  interest  in  or  title  to  the  matter  or  thing  affect- 

^nth"^*  ed  may  exist  independently  of  any  particular  obligation  or  duty  on  the 
plaintiff's  P^^^^t  of  the  defendant;  or  it  may  be  a  right  to  insist  on  the  performance  by 
right  or      the  defendant  of  some  pcerticuiar  duty,  founded  either  on  contract  between 
^^'^J^  the  parties,  or  an  implied  obligation  of  law,  resulting  from  the  defendant's 
Ur,tc,{z).  particular  character  or  situation  (2).     Where  the  law  gives  a  general  or 
public  right,  as  for  all  persons  to  fish  in  a  public  navigable  river,  it  is  im- 
proper, at  least  unnecessary,  specially  to  state  such  public  right,  and  it 
will  suffice  to  show  with  brevity  that  there  was  a  public  right,  as  the  in- 
stance just  put  that  such  a  particular  place  was  a  public  navigable  river, 

(p)  2  Saand.  74,  notie  1.  (x)  Ab  to  the  videlicet  in  general,  see  ante* 

(9)  2  Saund.   74,  note  1;  Stephen,  849,  817. 
B50.    Cattlemay  be  described  with  a  videlicet         (y)  See  8  Tannt.  107;  M'QeL  Rep.  270; 

nnder  the  word  ^'chattels/'  17  Edw.  8,  pL  41.  Stephen,  2d  edit.  851;  Rep.  T.  Hardw.  121; 

(r)  4  B.  &  Aid.  271 ;  per  Cur,  2  Saund.  74  b;  Gilb.  Evid.  229. 

(t)  Salk.  643;  after  verdict,  2  Saund.  74  b,         (z)   It  Beems  that  nnleea  indnoement  b6 

n.  1 ;  Stephen,  2  ed.  850.  traversed    by  plea  it  now  stands  admittfld. 

(0  8  Wils.  292.  Dukes  v.  Gostling,  8  DowL  619. 

(tt)  See  Stephen,  2  ed.  852. 

(1)  In  an  action  of  trover,  the  declaration  need  not  state  the  price  or  value  of  the  thing  ood- 
Terted.    Pearpoint  v.  Henry,  2  Wash.  192.    See  Vandyke  v.  Dodd,  1  Ualst.  129. 

In  trover  to  recover  bank  bills,  they  must  be  particularly  described.  Little  v,  Oibbs,  1  South. 
211.  As  to  a  promissory  note  see  Taylor  v.  Morgan,  8  Watts,  888.  In  the  Reodven  v. 
Neilson,  8  Green,  887,  it  was  held,  that  in  tcover  for  promissory  notes  the  plaintiff  need 
not  state  the  dates  or  times  of  payment,  he  being  presum^  not  to  have  them  in  his  possess* 
bn. 

''A  Black  mare,  of  the  value  of  $100*'  held  a  sufficient  description.  Bfddy  9.  Fallen.  1  Blsckt 
61.  See  Vanarken,  V.  Wickham,  2  South.  609.  So  four  horses  the  property  of  thepluntiff.  Beau- 
mont V.  Tantri,  Breese,  8.  Annexing  a  schedule  to  a  declaration  m  tiovw  or  rsplevin  it  improp^ 
•r.    Khider  v.  Shaw,  2'MaH.  898;  Rider  v.  Bobbins,  18  ib.  284.  *    • 
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and  that  the  defoDdant  prevented  the  plaintiff  from  fishing,  <bc.  (a).    And    rr.  m 
wheneyer  the  right  of  the  plaintiff  is  implied  by  laWy  as  the  absolute  right  '^*"»  *®* 
of  personal  security,  it  is  unnecessary  to  state  the  same  in  pleading.     Thus,  6ihly.  The 
in  actions  for  assault  and  battery,  false  imprisonment,  words  or  libels  ^Son^' 
vhen  actionable  in  themselves,  and  malicious  prosecution,  it  is  sufficient 
toallego  the  injury,  without  any  inducement  of  the  plaintiff's  right  to  per- 
sonal security,  £c.;  though  it  is  usual  in  an  action  *for  slander  to  begin  [  *379  ] 
the  declaration  with  a  statement  of  the  plaintiff's  good  character  (^). 
Bat  where  the  law  does  not  imply  the  right  to  the  matter  or  thing  affected, 
it  most  be  stated  either  generally  or  specially  (c)  ;  in  other  words,  some 
general  or  special  allegation  of  a  title  or  right  must  be  made  in  the  dec- 
laration.   Thus,  in  a  declaration  for  slander,  affociing  a  person  in  the 
wayof  his  trade  (1),  his  carrying  on  the  particular  trade  must  be  shown 
by  way  of  indacment  (^).     And  in  an  action  for  an  injury  to  the  relative 
right  of  persons,  the  relation  of  husband  («),  or  master  (/}  in  respect  of 
which  the  plaintiff  was  injured,  must  be  stated. 

It  is  chiefly  in  actions  for  trespass  and  torts,  committed  to  and  in  re- 
spect oi personal  and  real  property,  that  it  becomes  material  to  consider 
to  what  extent  the  plaintiff  must  show  his  title  or  interest.  It  is  hardly 
necessary  to  observe  that  if  no  property  or  interest  in  the  subject-matter 
of  the  suit  be  stated  in  the  declaration  to  have  existed,  or  been  vested  in 
the  plaintiff,  at  the  time  the  wrong  was  committed,  the  omission  will  be 
fatal  even  after  verdict :  the  objection  being  the  total  omission^  not  the 
defective  statement  of  a  title  (§*).  But  the  erjror  in  the  declaration  may 
be  cured  if  the  plea  admit  the  plaintiff's  property  (A). 

The  fundamental  rule  upon  the  subject  of  showing  title  iu  actions  ex  de- 
Keto  is,  that  against  a  mere  wrong-doer^  or  person  apparently  having  no 
color  or  right,  mere  possession  suffices,  and  a  special  statement  of  title  is 
unnecessary  (t).  In  personal  actions  therefore  title  is  mere  inducement, 
at  least  in  a  pleading  point  of  view,  as  regards  the  declaration ;  although 
in  real  actions  (A:),  and  as  we  shall  hereafter  observe  in  many  plea^  in 
personal  actions,  a  strict  and  particular  statement  of  title  is  essential.  In 
personal  actions  damages  are  the  gist  of  the  suit ;  in  real  actions  ^e  right 
or  title  forms  the  prominent  subject  of  inquiry  {I). 

It  is  proposed  to  defer  the  consideration  of  the  rules  affecting  the  state- 
ment of  a  title  specially y  and  the  mode  of  pleading  a  derivative  title,  a 
right  by  custom,  prescription,  or  gratUj  &c.  until  we  examine  •the  struc-  [  *880  J 
tore  of  pleaSy  in  which  title  is  in  general  to  be  shown  with  particularity. 


(a)  WiUes,  268;  Yin.  Ab«  Presoription, 
IT.;  Ld.  Raym.  1091. 

(*)  Poti,  voL  ii. 

(c)  Com.  Dig.  PlMder,  C.  84. 

{i)  1  Swind.  242  ft,  note  8;  2  Sannd.  807, 
B-  1;  2  B.  &  P.  284;  poit^  toL  iL;  as  to  this, 
FHf,  400,  401. 

(0  Pott.  voL  il 

(/)  w. 

is)  2  Sftond.  879,  n.  18.  Com.  Dig.  Plead- 
•.8M.  9. 

[h)  1  Sid.  184. 
^  (i)  JinU,  62, 148, 168, 175;  10  Co.  59  b; 
Con.  Dig.  Plead.  C.  89,  41;  Tidd,  9th  ed. 
M;  Steph.  2d  adit  856;  1  East,  212.    For 


this  purpose,  and  until  the  defendant  has 
pleaded  and  shown  a  superior  title,  he  must 
be  taken  to  be  a  mere  trespasser,  Steph.  857. 
Even  in  an  action  of  ejeclmtnt,  where  the  gen- 
eral rule  is  UuU  the  lessor  of  the  plaintilf  must 
recover  upon  the  strength  of  his  own  title  as 
proved  by  him,  yet  mere  priority  of  ponets- 
ion  wiU  enable  a  plaintiff  to  recover  against 
a  third  person,  a  trespasser,  who  intrudes,  Doe 
V.  CooIl.  7  Bing.  846. 

(k)  Com.  Dig.  Pleader,  8 1.  5;  Bnl.  N.  P. 
122;  poitf  vol.  iii. 

(/)  As  to  the  distinction  between  actions 
that  iound  in  damages  and  those  that  do  not, 
Steph.  2d  ed.  188,  474. 


(1)  8o»  in  ft  dsolaimtion,  for  slander  of  an  fttlomey  thsro  must  be  a  edloquium  of  his  uo- 
Qilbert  •.  Field,  8  Cainss,  829. 


880  .^     .      JOF  THB  BBOL^RATIOK. 

!▼.  m        In  trespass,  trover,  detinue,  case  or  replevin,  for  an  injury  to  or  tak- 

fi^™*  Ti^  ^°8  away,  4c.  goods,  the  plaintiflF's  right  to  or  interest  in  the  goods,  either 

oaoM  of     ^  absolute  owner,  or  as  having  a  limited  right  therein  (m),  is  not  olher- 

aotion.       wise  described  in  the  declaration  than  by  the  averment,  that  they  were  the 

goods  ^'  of  the  plaintiff,"  or  ''  that  he  was  lawfully  possessed  of  them  as 

of  his  own  property"  (n)  (1).     When  the  plaintiff  has  not  a  possessory 

right,  and  his  interest  in  the  chattel  is  reversionary ^  it  must  be  expr^y 

so  described  in  the  declaration,  which,  as  we  have  before  explained, 

must  then  be  framed  in  case(o). 

Upon  the  principle  just  alluded  to,  in  trespass  for  a  wrong  relating  to 
land,  or  other  real  property,  a  special  or  particular  title  in  the  plaintiff 
need  not  be  shown  in  the  declaration.  The  averment  in  describing  th« 
trespass,  that  the  close  or  house,  &c.  in  reference  to  which  it  was  com- 
mitted, was  the  close^  itc.  ^'  of  the  plaintiff,"  or  other  equivalent  allegar 
tion  (^),  is  sufficient  (jf)  ;  and  under  it  may  be  given  in  evidence  any  title 
or  interest  in  possession^  which  is  adequate  to  the  support  of  the  form  of 
action  under  the  circumstances  of  the  case  (2). 

In  other  personal  actions  for  injuries  to  real  property  corporeal  or  incor- 
poreal, it  was  formerly  usual  to  state  the  plaintiff 's  title  specially ,  as  that 
he  was  seized  in  his  demesne  as  of  fee  of  a  house,  mill,  Ac.  and  was  en- 
titled by  prescription  or  grantj  &o.  to  the  right  of  common,  way,  water* 
course,  or  other  right  affected  (r)  ;  but  it  is  now  fully  settled  that  in  a 
personal  action  against  a  wrong-doer  for  the  recovery  of  damages,  and  not 
the  land  itself,  is  sufficient  at  common  law  to  state  in  the  declaration  that 
the  plaintiff,  at  the  time  the  injury  was  committed,  was  possessed  of  a 
house  or  land,  <fec.,  and  that  by  reason  ofstich  possession  he  was  entitled 
to  the  common  of  pasture,  way,  or  other  right,  in  the  exorcise  of  which  he 
has  been  disturbed  («).  And  though  a  distinction  has  been  taken  be- 
tween a  declaration  against  a  wrong-doer  and  against  the  owner  of  tiu 
soil  (f) ;  and  it  has  be^  considered  that  in  the  latter  case  the  plaintiff's 
title  by  grant,  Ac.  must  be  specially  stated,  because  it  might  be  qualified 
[  *881  ]  by  some  condition  ^precedent,  the  performance  of  which  ought  to  be  shown 
&c.  (u)  ;  yet  it  appears  sufficient  in  both  cases  to  declare  generally  on  the 
plaintiff's  possession;  though  in  a  plea  it  was,  before  the  statute  2  AS 
W.  4,  c.  71,  necessary  to  state  the  seizin  in  fee  and  prescriptive  right  or 
grant  (x).  And  in  pleading  a  prescriptive  right  of  common,  &c.  as  sljus* 
tificalUnL,  the  defendant  must  show  a  seizin  in  fee  of  the  land  in  respect  of 
which  it  is  claimed,  and  {prescribe  in  the  que  estate  for  the  right ;  and  if 

(a)  Ai  to  the  distinction,  and  when  raoh  n.  1.  172,  n.   1;  8  T.  R.  766;  Willes,  608, 

parties  may  sue,  see  anU,  62, 14S,  168, 175.  654;  1  Saand.  846,  n.  2;  6  £a8t,  488,  n.  a; 

(n)  Bee  2  Samnd.  279,  n.  18;  Stephen,  2d  see  preoedents,  poit,  toI  iL  568  to  574,  10 

ed.  855;  poU,  foLiL    As  to  the  words  "as  Co.  59  b. 
ofhis  own  property,"  po«^Tol.ii.  (0    Bee  4   Mod.  421;  1  Stra.  5;  WUks, 

(0)  AnU,  147,  14S,  152;  poiU  toL  it  619;  1  Barr.  440;  4  T.  R.  718;  Xidd,  9tk 
(j»)  Com.  Dig.  Pleader,  8  M.  9.  edit,  444;  1 T.  B.  481. 

(9)  Id.  2  Bulstr.  288;  post,  ToL  iL  Bteph.  (u)  1  Barr.  448, 444. 

2d  edit  855, 856.  {x)  8  T.  R.  766.  768 ;  2  Saand.  118  a,  n.  1, 

(f )  See  the  cases  in  Com.  Dig.  Pleader,  C.  and  eases  there  collected;  and  see  the  pre- 

84,  to  C.  88;  2  Saand.  118  a,  n.  1;  and  pre-  cedents,  Latw.  119, 120;  1  Barnard,  K.  B. 

oedents  referred  to,  1  Baand.  846,  n.  2.  432;  6  East,  488,  n.  a;  1  RoL  Rep.  894;  1 

(<)  Com.  Pig.  Pleader,  C.  89,  and  Action  Show.  18,  19;  8  Ler.  266;  4  T.  R.  719;  1 

antheoMeforI>istarbanoe,B.;  2Saand.  llSa,  Baand.  846,  n.  2;  pod,  toL  iL 

(1)  Good  V.  Hamish,  14  Berg,  t  Bawle,  99;  Carlisle  o.  Weston,  1  Uet  26;  Heath  «.  Cob- 
iVBiy,  1  Bibb,  898;  Smith  v.  Hanoook,  4  ib.  222^  BoMfbi  ip.  Boondaboi^  4  Maofl  251. 

(2)  Hite  V,  Long,  6  Band,  457. 
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lie  claim  as  tenant  of  the  freeholder,  he  mast  prescribe  in  the  laUerj  not    ^*  ™ 
in  himself  (y).  faew.  Ao. 

If  the  right  of  common,  way,  or  watercourse,  Ac.  be  twt  appurtenant  to  ^^^'  J^^ 
tiie  house,  land,  <&c.  and  the  plaintiff  be  entitled  thereto  by  agreement  or  action. 
liceDse,  the  allegation  in  the  declaration  that  he  was  entitled,  '^  bi/  reason  How  to  de» 
ofihepossessiony  <Sf-c."  would  be  improper  (e).     And  when  a  reversioner  cjare  if 
soes/or  an  injury  to  houses,  land,  &c.  in  possession  of  his  tenant,  his  in-  ^^^^ 
terest  must  be  described  accordingly ;  though  it  is  sufficient  to  allege  nant 
generally  that  the  lands  were  in  possession  of  the  third  person,  ^'  as  tenaat  How  to  do- 
thereof  to  the  plaintiff,"  without  stating  seizin  in  fee,  &c.  (a).  ^^'^  *>y  » 

In  an  action  on  the  case  for  obstructing  ancient  {b)  lights j  the  declar-  ^J^, 
ration  osually  states  that  the  plaintiff,  at  the  time  of  committing  the  griev-  How  to  de- 
uces complained  of,  was  lawfully  possessed  of  a  messuage,  situate,  ^c.  ^^  ^^^, 
rterein  there  of  right  were  and  ought  to  be  certain  windows,  through  ^  J^^J** 
Yhicb  the  light  and  air  ought  to  have  entered  the  messuage,  and  then  states  lights. 
;lke  injury ;  and  this  is  sufficient  without  alleging  that  the  windows  were 
i&cient  (c).     So,  if  the  declaration  be  for  diverting  a  watercourse  from  or  watnu 
Ike  plaintiff's  mill,  his  possession  of  the  mill  should  be  concisely  stated,  ^i^'"** 
il&d  that  6^  reason  thereof  he  ought  to  have  had  the  use  and  benefit  of  the 
vatercoarse,  without  stating  that  it  was  an  ancient  mill,  or  disclosing  the 
jarticolar  grounds  upon  which  the  right  to  the  water  is  claimed  (^\  And  oroommoB 
in  an  action  for  a  disturbance  of  a  right  of  common  (e),  or  way  (/),  or  ^LT^a* 
jtf  a  seat  or  pew  in  a  church  (^),  the  declaration  states  the  possession  of  a  p^^^  sto, 
loose,  or  land,  &c,  and  t/iat  by  reason  thereof  the  plaintiff  was  entitled  to 
ifte right,  in  the  exercise  of  which  he  had  been  disturbed.    The  same  mode  Disturb. 
^dedaring  has  long  been  considered  to  be  sufficient  in  ^actions  for  dis-  JJ^jf 
'tebance  affranchises,  or  subtraction  of  toUs  (K)^  ferries  (t),  and  offices  V^I^Tl 
[i).    The  mode  in  which  an  easement  may  be  claimed  has  been  already  L   ^^^  J 
'^''ted  out  (Z).     In  case,  upon  a  custom  for  not  grinding  at  the  plaintiff's 
the  plaintiff  may  declare  generally,  without  showing  the  amount  of 
^or  the  consideration  for  it  (m).    And  where  a  corporation  brings  an 
pQtion  for  any  due,  it  is  sufficient  to  state  in  a  declaration,  though  it  is 
rwise  in  a  plea,  that  it  is  an  ancient  borough,  and  that  the  burgesses 
reof  are,  and  for  divers  years  have  been,  a  body  politic,  in  the  name  of 
nutyor  £c.,  without  setting  out  the  name  of  incorporation,  or  any  title 
the  duty ;  for  the  declaration  being  founded  upon  their  possession,  there 
no  necessity  to  state  a  title  to  the  thing  (n).     However,  though  it  is 
iot  necessary  in  these  actions  for  damages  to  lay  a  title  in  the  declaration 
7  gnmt  or  prescription,  &c.  yet  the  title  or  consideration  must  be  proved 


(9)  3  Ton.  &  Jerr.  98. 
At)  4  Bast,  107;  6  Id,  48S;  poti,  toI.  il. 
■  15  Esst,  108;  8  Taunt.  U. 

(■)  Poi(,  T.  iL    When  not,  see  I  Cam.  820. 
,  (M  As  to  the  word  "andent"  in  this  oase, 
>k.&M.400. 
i(0  Pott,  ToL  ii.;  Cro.  On.  825;  1  Show. 

m  Pott,  Tol.  ii.;  1  LeoD.  247;  Palm.  290; 
(^.  183;  rEast,  107.    See  2  B.  &  C. 

^e)  SeePotf,  vol.  ii.;  4  Mod.418;  ISaand. 
P,nL2;  Comb.  870. 

if)  Pott,  ToL  iL 

is)  Id.  Qu4tr§,  if  the  plaintiff  olaim 
l^iHtths  ordinary,  Tidd,  9th  ed.  444. 

Vol.  I.  5a 


(h)  2  Saund.  118  a,  172  o,  a.  1;  6  Bast, 
488.  n.  (fl);  Willes,  6M;  Owen,  109;  Cro. 
Jao.  48;  post,  vol.  ii.;  1  Cromp.  &  Jerr.  67. 

(t)  6  B.  &  C.  708;  Willei,  608;  2  Saand. 
114,  172,  n.  1;  2  Ton.  &  Urr.  286;  Utto 
thereto,  ii. 

(k)  10  Co.  69  b;  Cro.  Eliz.  886;  8  Wentw. 
Index,  68;  Morg.  Preo.  845,  847;  4  Mod. 
422. 

(0  jffnfe,  877. 

(ffi)  6M.&SeL69. 

(ft)  1  Saand.  840,  n.  2;  Owen,  109;  Cro. 
Jao.  43,  228;  2  Ventr.  291;  6  East,  488. 
What  a  Tarianoe,  1  Campb.  466;  8  £ssi» 
487;  6  TtMut  467;  2  Marsh.  174,  S.  C;  7 
Taant  546;  1  Moore,  867,  S.  C. 


lfS2  OP  THE  DECLARATION. 

xV.  tA^  oti  the  trial  (o).  It  suffices  to  aver,  that  the  plaintiff  had  the  title  or 
VABI8,  &c.  j.jgjj|.  -^jien  the  wrong  was  committed ;.  and  an  averment  that  he  still  is 
6thly.  !nie  possessed  may  be  rejected  as  surplusage  (/?). 

aoUon. 

Th^  com-        I^  affirmance  of  this  common  law  right  of  declaring  generally  in  these 
moniaw     cases,  the  2  4  3  W.  4,  c.  71,  sect.  5,  enacts,  "that  in  all  actions  on  the 
?*iLi^      case  and  other  pleadings,  wherein  the  party  claiming  may  now  bylaw 
generaUy    allege  his  right  generally,  without  averring  the  existence  of  such  right 
38  express-  from  time  immemorial,  such  general  allegation  shall  still  be  deemed  svffi- 
tio^ad^      cfen^ ;  and  if  the  same  shall  be  denied,  all  and  every  the  matters  in  this 
2  &8  wf4,  Aot  mentioned  and  provided,  which  shall  be  applicable  to  the  case,  shall  be 
0.  71, 8.  6.  admissible  in  evidence  to  sustain  or  rebut  such  allegation." 
More  gen&.      With  respect  to  pleas  and  subsequent  pleadings,  such  a  general  mode 
SbSSm    ^^  stating  a  right  of  common  or  other  easement,  Ac.  in  a  justification  waa 
rights  in     not  permitted  (^),  and  every  defendant  was  required  in  his  plea  to  show  a 
pleas,  &e.    seisin  in  fee  of  the  land  in  respect  of  which  it  was  claimed,  and  to  pre^  | 
4^0*71  V  ^^^^^  ^^  *^®  ^^  estate  for  the  right,  and  if  he  claimed  as  tenant  of  a  free-  j 
6.'  "     '  *  holder,  he  must  have  prescribed  in  the  latter,  not  in  himself  (r).    But  the  i 
[  *S83  1  &hove  statute  now  authorizes  a  *more  general  plea,  as  will  be  shown  whea 
we  examine  the  requisites  of  pleas  (9). 

Mode  of  '     When  the  plaintiff's  right  consists  in  an  obligation  on  the  defendant  \ 
wh^*^*    to  observe  some  particular  duty^  the  declaration  must  state  the  nature  of  1 
fendant  is  such  duty,  which  WO  havo  seen  may  be  founded  either  on  a  contract  be-  \ 
under  any  twecn  the  parties,  or  on  the  obligation  of  law,  arising  out  of  the  defend-  ; 
obi^dl^-  '^^^'^  particular  character  or  situation  ;  and  the  plaintiff  must  prove  such  dn-'j 
or  d^.      ty  as  laid,  and  a  variance  will,  as  in  actions  on  contracts,  be  fatal.   Wheoj 
the  declaration  is  for  the  breach  of  an  express  or  implied  contract,  anil^ 
'     proceeds  for  nonfeasance,  the  consideration  of  the  contract  must  be  stated^ 
either  in  terms  or  in  substance  (f)  ^^but  when  it  is  for  a  misfeasance  or^ 
malfeasance,  no  consideration  need  be  stated  (u)  ;  and  when  it  is  found- : 
ed  on  the  obligation  of  law,  unconnected  with  any  contract  between  the  I 
parties,  it  is  sufficient  to  state  very  concisely  the  circumstances  which  gave 
*  rise  to  the  defendant's  particular  duty  or  liability ;  as  in  actions  againal 
sheriffs,  carriers,  innkeepers,  &c.  (x.)    Where  the  defendant  is  liabk  qfj 
commofi  right,  as  to  I'epair  a  wall  for  preventing  damage  to  his  neighbor, 
according  to  the  maxim,  sic  utere  tuo  ut  alienum  non  Icedas,  it  was  always 
considered  sufficient  to  state  that  the  defendant  was  jm>ss«ssec/  of  a  certain 
close,  &c.  and  that  6^  reason  thereof  he  was  bound  to  repair,  &c.  without' 
showing  the  particular  ground  of  the  defendant's  liability  (y).     But  where' 
a  charge  was  imposed  on  another  against  common  right,  as  owner  of  the  j 
soil  or  terre-tenant,  it  was  formerly  thought  that  the  plaintiff  ought  to  dis- 
close the  particular  ground  on  which  the  defendant's  liability  is  found- 
ed (z)  as  in  an  action  for  not  repairing  a  fence,  or  for  not  keeping  a  boll 
or  a  boar,  &c.  (a).    But  it  is  now  settled  that  there  is  no  foundation  for 

(0)  2  Sannd.  114  c;  4  Mod.  421.  424;  1  (»)  5  T.  B.  148;  8  Wfls  848;  8  £b»t  62; 

Sannd.  84i5,  n.  2.  6   East,  882;  2  Lord  Baym.  909;  12   ~ 


ip)  8  T^ont  187.  89, 

iq)  JlnU,  note.  (ae)  5  T.  R.  149, 160;  1  Sannd.  812  e,  n  2$ 

(r)  8  Tonng^  &  J^^*  ^8;  and  see  forms  of  12  East,  89. 

pleas,  poti,  Tol.  iU.  (y)   6    Mod.    811;  1  8aUc.  22,   860;  Id 

(<)  And  see  forms,  pd^U  toI.  iii.  and  Bo-  Raym.  1090;  po*U  vol.  ii.;  8  T.  R.  766. 

sanqnet's  Bnles,  117.  («)  AnU,  360.                              . 

(0  6  T.  B.  148;  8  WiJs.  848;  12  East,  94.  (a)  1  SaUc  885,  886;  4  Mod.  241, 
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(his  distinction  ;  and  in  the  case  of  Rider  and  Smith  (6),  where  an  action    ^*  "» 
wai  brought  for  the  defendant's  .not  repairing  a  private  road  leading  '^"*  *^ 
throogh  his  close,  it  was  held  sufficient  to  allege  that  the  defendant  as  ^^'^ 
occupier  of  the  close  ought  to  have  repaired  it  (1)  ;  and  Mr.  Justice  Bui-  action, 
ier  stated  the  distinction  to  be  between  the  case  where  the  plaintiff  in  his 
declaration  lays  a  charge  on  the. right  of  the  defendant,  and  where  the 
defendant  in  his  plea  prescribes  in  right  of  his  own  estate ;  in  the  former 
case  the  plaintiff  is  presumed  to  be  ignorant  of  the  defendant's  estate,  and 
therefore  need  not  state  it,  but  in  the  latter  the  defendant,  knowing  *his  [  ^84  ] 
own  estate  in  right  of  which  he  claims  a  privilege,  must  set  it  forth  (c). 

Id  an  action  on  the  case,  founded  on  an  express  or  implied  contract  (d)^  i^ 
as  against  an  attorney,  agent,  carrier,  innkeeper,  or  other  bailee,  for  neg- 
ligence, &c.  the  declaration  must  correctly  state  the  contract,  or  the  par- 
ticolar  duty  or  consideration  from  which  the  liability  results,  and  pn 
vfaich  it  is  founded  (e)  ;  and  a  variance  in  the  description  of  a  contract, 
thoagh  in  an  action  ex  delicto,  may  be  as  fatal  as  in  an  action  in  form  ex 
contractu  (/).  The  declaration  in  such  case  usually  begins  with  a  state- 
ment of  the  particular  profession  or  situation  of  the  defendant  and  his  re- 
tainer, and  consequent  duty  or  liability  (§•).  The  declaration  will  be 
defective  if  it  do  not  show  that  by  express  contract,  or  by  implication  of 
law  in  respect  to  the  defendant's  particular  character  or  situation,  <&c. 
stated  by  the  plaintiff,  the  defendant  was  bound  to  do  or  omit  the  act  in 
reference  to  which  he  is  charged  (A).*  In  an  action  for  a  breach  of  war-  ^ 
nsxj  the  contract  of  sale  is  stated  (t)  ;  and  in  a  declaration  by  a  landlord 
against  his  tenant  for  not  cultivating  according  to  good  husbandry,  or  for 
not  repairing, 'or  for  waste,  &q*  the  relation  of  landlord  and  tenant  is  oon- 
eiselj  stated  (A;).  In  a  declaration  on  the  case  against  a  surgeon  for  im- 
]iioper  treatment  of  the  plaintiff^  whereby  he  was  wprse,  &c.  it  is  sufficient 
to  aver  that  the  defendant  was  a  surgeon  and  ^'  was  retained  and  em- 
jioyed  as  such,"  (not  stating  by  whom,)  "  for  reward  to  him,"  to  treat 
tttd  care  the  plaintiff,  and  that  the  defendant  entered  upon  the  treat- 
iien^,  \8fc.  without  showing  any  undertaking  by  defendant,  or  averring 
in  words  that  it  "  was  defendant's  duly  to  act  skillfully,  <fec."  (/)•  Care 
Boat  be  taken  in  declaring  in  Qase  ^n  actions  of  this  nature  that  the  couitt 
be  not  framed  as  in  assumpsit,  laying  a  promise,  &c.  (m). 

Declarations  for  non-observance  of  the  general  obligation  of  law  may 
be  either  for  the  consequences  of  the  negligent  driving  of  carriar 
ges,  &c.  (n)  ;  or  navigating  ships  (o) ;  or  for  not  removing  a  nuisance 
from  the  defendant's  lan^s  (p) ;  or  against  the  late  rector  or  vicar,  or 
Us  executor  or  administrator,  on  the  custom  of  the  realm,  for  dilapida- 
tions (q) ;  or  against  the  occupier  of  land,  for  not  repairing  a  fence  on  the 

(*)  8  T,  B.  766;  Lutw.  119;  4  T.  B.  718;  ig)  Bee  forma,  poti,  toI.  il 

76,  77;  2  SmuuL  414  a.  b,  o;  Steph.  2d  ed,  {h)  12  East,  86;  anU,  156;  and  8  B.,&  G. 
870.                                                                       114;  6Bmg.286. 

(0  2  Saond.  118,  note  1,  172  a,  n.  1;  1  (t)  Poit,  toI.  ii. 

Bit.  ft  Cres.  829;  anU,  288,  222.  {k)  Id. 

(i)  la  general,  when  sostainable  in  aooh  (0  H  Price,  200. 

Mueee,  anU,  181.  (m)  JlnU,  186, 199. 

(0  12  East,  89  anU  290.  (n)  Post,  toI.  u. 

(/)  Ireland  v.  Johnson,  1  Bing.  N.  G.  162;  (o)  Id, 

Bncherton  v.  Wood,  6  Moore,  84;  SBrod.  k  (p)  Id. 

"•    ;.  64;  9  Price,  408.  (?)  Id. 


(1)  Per  Pixna,  J.,  Goehen,  &o.  Tump.  Co.  v.  Beaw,  7  Conn.  98. 
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^'  '*•     bank  of  a  river,  Ac.  (c);  or  for  not  repairing  a  way  over  his  land  (5) ;  or 

TAxn,  fto.  gg^ingt  ijjjQ  proprietor  of  tithes  for  not»taking  them  away  (/).     In  *tbesd 

5thly.  The  Q^ges  it  is  sufiScient  to  state  concisely  the  defendant's  possession  of  the 

Mtkm.       personal  or  real  property,  and  his  consequent  obligation  or  doty,  the  noa- 

observance  of  which  is  complained  of  (u). 

Declarations  for  the  breach  oiduty^  to  which  the  defendant  was  subject 
in  respect  of  his  particular  character  or  situation,  are  against  carrier^pr 
innkeepers,  for  refusing  to  cairy  goods  or  to  receive  a  guest,  or  for  the 
loss  of  goods ;  or  against  sheriffs  and  other  public  officers  for  escapes  on 
mesne  (x)  or  final  process  (^)  ;  or  for  not  arresting  a  debtor  when  the  de» 
fendant  had  an  opportunity  (z)  ;  for  false  returns,  &c.  to  mesne  or  final 
process  (a)  ;  for  not  taking  a  replevin  bond ;  or  for  taking  insufficient 
pledges  (6)  ;  or  for  not  assigning  a  bail  bond  (c).  In  these  cases  the  par- 
ticular situation  of  the  defendant  from  which  his  duty  and  liability  arise 
must  be  concisely  stated  ((/). 

Vtriuioe  With  regard  to  variances  in  stating  the  plaintiff's  title  to  or  interest  in 
A**^f  personal  or  real  property  in  actions  ex  delicto,  it  is  important  to  bear  in 
tiff 't  right  inii^d  the  general  rule  that  in  most  actions  in  that  form  the  plaintiff  is  not 
or  interest  bound  to  state  in  his  declaration  a  special  title  ;  it  suffices  in  general  that 
(<)•  he  allege  a  general  title  or  mere  possession  ;  for  his  title  or  interest  is  often 

t^garded  for  the  purpose  of  pleading  in  the  light  of  inducement  only  (/). 
But  as  the  inducement  in  such  case  relates  to  material  matter,  there  wUl 
be  a  fatal  variance,  if,  instead  of  relying  on  the  general  statement  of  his 
title,  interest,  or  right,  the  plaintiff  enter  into  a  more  particular  and  de- 
tailed statement  thereof,  and  there  be  a  misdescription.  Mere  surplusage, 
which  can  be  rejected,  will  not  vitiate  (g)  ;  but  where  some  statement 
upon  the  subject  is  necessary,  and  it  cannot  be  rejected  in  toto,  the  vari- 
ance in  the  detail  is  a  ground  of  nonsuit,  although  such  minute  description 
were  tot  essential. 

Having  full  stated  diis  principle  already,  and  illustrated  it  by  several 
instances  (A),  it  will  be  useless  here  to  attempt  further  explanation.  We 
may  however  add  as  an  additional  instance,  the  observations  of  Mr.  J. 
Lawrence,  in  an  action  for  slander  of  a  physician  (i),  namely,  ^^  Even  if  it 
be  not  necessary  in  general  for  the  party  to  show  that  he  has  regularly  ta* 
ken  his  degree,  in  this  case  it  was  necessary,  because  the  plaintiff  alleged 
in  his  declaration  that  he  had  duly  taken  the  degree  of  doctor  of  physic." 
[  *886  ]  And  if  the  unnecessarily  particular  detail  of  title  ^disclose  that  the  plain- 
tiff had  no  claim,  the  pleading  is  defective  (ft).  It  is  also  a  rule,  that  if  a 
necessary  inducement  of  the  plaintiff 's  right,  &o.  even  in  actions  for  torts, 
relate  to  and  describe  and  be  founded  on  a  matter  of  contra^it,  it  is  neces- 

(r)  Id,  and  805. 

(«)  8  T.  R.  766;  Lutw.  119.  (/)  AnU,  379,  291;  and  see  the  iBStaneei 

(0  Poti^  ToL  ii.  there. 

(tt)  Patt^  ToL  ii.;  ante,  186, 290.  {g)  Ante,  228. 

(x)  Poitf  ToL  il  (h)  Ante,  228  to  282.    The  same  dootrioe 

<y)  Id.  holds  as  to  inducemente  in  auumpsit  ante, 

(«)  Jd.  291;  see  8  Stark.  Eyid.     Variance,  1542,  on 

(a)  Id,  the  mle  that  ducriptive  allegations,  though 

(b)  Id.  nnneoessarily  confined,  oannot  be  rejected. 

(c)  Id.  (0  8T.  K.S06. 

{d)  12 East,  89;  ante,  186,  290;  8  B.  AC.         {k)  Ireland  v.  Johnson,  1  Dtngh.N.  C.  162;{ 

114;  2  M.  &  B.  85,  S.  C.  and  ante,  884,  note  (/);  anU,  281;  1  Sannd. 

(t)  As  to  variances  in  stating  the  consider-  846  a  note, 
ation  and  the  promise  in  ateumpeit,  anU,  800 
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wry  to  be  strictly  correct  in  stating  such  contract,  it  being  matter  of  de-  '^-  "■ 
tcripiion  (/).  Thus,  even  in  case  against  a  carrier,  if  the  termini  of  the  '^"»  • 
jwrney  which^i  was  to  be  undertaken  be  mis-stated,  the  variance  will  be  ^^^^^ 
iatal  (m).  Here  the  allegation  in  the  inducement  relates  to  matter  of  de-  aotion. 
scriptioD.  As  a  prescription  is  founded  on  a  supposed  grant,  and  is  there* 
ibre  entire,  for  the  subject-matter  granted  must  necessarily  be  descriptive 
oU|ie  grant  itself,  it  follows  that  partial  proof  of  that  which  is  claimed  by 
the  prescription  is  insufScient,  although  the  proof  fail  only  as  to  part  which 
tt  not  material  in  the  particular  case  on  the  trial  (n).  Therefore  if  a  par- 
ty, ia  stating  a  prescription,  allege  a  prescriptive  right  to  fish  '^  in  four 
^)ecified  places,"  but  it  extend  to  three  of  them  only,  the  variance  is  fa- 
tal, although  the  tort  were  not  committed  in  the  excepted  part  (o).  So, 
if  he  lay  a  prescriptive  right  of  common  generally,  and  the  proof  be  of  a 
Umited,  qwUifiedj  or  conditional  right,  as  '^  paying  let."  (p)  ;  or  allege  it 
to  be  for  "  all  commonable  cattle,"  but  the  proof  show  that  the  right  re- 
lates to  certain  particular  cattle,  either  in  number  or  species  (9),  there  is 
a  fatal  mis-description.  These  rules  apply  to  the  statement  of  a  prescript 
fiw  by  cither  party.  But  although  the  prescriptive  right  be  general  and 
jabsohte  for  all  commonable  cattle,  yet  if  the  tort  relate  to  a  particu- 
lar description  of  cattle  only,  it  may  be  simply  alleged  that  the  party  had 
fte  right  for  such  cattle ;  as  if  tho  prescription  be  laid .  "  for  two  horses," 
proof  that  it  also  extended  to  "  two  cows  "  will  not  be  considered  a  vari- 
aD€6  from  the  allegation  ;  for  it  does  not  disprove  it,  or  destroy  the  identi- 
ty of  the  prescription ;  and  the  party  need  only  show  so  much  as  applies  to 
Ub  case,  provided  ho  do  not  introduce  an  allegation  contradicting  tho  pre- 
icription  (r). 

However,  the  broad  and  generaFdistinctions  between  contracts  and  torts ^ 
b  this  respect,  viz.  that  the  former  are  entire  and  matter  of  description, 
Tbereas  the  latter  are  divisible,  and  the  allegations  therein  are  in  general 
Batters  of  substance,  should  be  here  adverted  to  (s).  In  torts  the  plaintiff 
My  prove  a  part  of  bis  charge,  if  the  averment  be  divisible,  and  there  be 
ooagh  proved  to  support  his  case  (5)*(1).  Therefore,  if  in  a  declaration  [  *887  ] 
fyr  slandering  the  plaintiff  in  two  trades  mentioned  in  the  declaration, 
tiiere  be  proof  of  one  trade  only,  the  proof  will  support  the  declaration  if 
tite  words  apply  to  the  latter  trade  (/)•  ^^  c&se  for  disturbance  of  a  right 
of  common,  the  plainttff  stated  that  he  was  entitled  by  reason  of  his  po&- 
sessioQ  of  a  ^^  messuage  and  land,"  and  it  was  held  sufficient  to  prove  that 
kwas  possessed  of  Uind  oaly  (u)  ;  but  Abbott,  G.  J.,  said,  that  if  there 


(0  BongL  640;  1  B.  &  B.  688;  1  Esp.  Bep. 
102;  12  East,  452;  2  Marsh.  485;  anU,  291, 
392,  804;  and  inBtances  there.  Variances 
b lUtiDg  oontraots,  anUt  804. 

(a)  1  M  &  P.  785;  4  Bingh.  706,  S.  C. 
ftt  Umini  may  be  described  aooording  to 
<"Biion  parlance.  ** London  to  Blaokheath,*' 
*iU  iadade  ««Charing  Cross,'*  or  •'Saint 
(MSB's    Fields,'*-  to  Blaokheath;"   when, 

(s)  8  Stark.  BTid.  1548,  Varianc; 
(0)  1  Gampb.  809;  see  N07,  67;  Clay,  19; 
Me  Cro.  Elix.  593. 
(?)  Cro.  Eliz.  568;  5  Co.  78  b. 
(9)  BqL  N.  p.  59;  see  4  B.  &  C.  161;  6D. 


&  R  291   8.  C 

(r )  Cro.  Elii.  722;  BaL  N.  P.  29;  Hob.  64; 
Stark.  Evid.  1560,  Variance  ;  see  also  PhU- 
lips*  Evid.     Variance  and  Pretcripiion. 

(<>  Gilb.  Evid.  229;  Rep.  t.  Hardw.  121,  2; 
Baund.  74  b,  207,  n.  24;  an<e,  818,  817. 
There  is  a  distinction  between  allegations  of 
matter  of  iubetance  and  allegations  of  matter 
of  description ;  the  latter  only  need  be  literal- 
ly proved,  9  East,  160;  8  B.  &  C.  4;  4  D.  & 
R.  624,  S.  C. 

(0  8  M.  &  SeL  869;  1  M.  &  Sel.  886;  po$t, 
892. 

ii)  2  B.  &  Aid.  860. 


(1)  Tide  Cheetham  v.  TUlotsan,  5  Johns^  480. 
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^*  ™    had  been  woi'ds  df  ^connexion,  such  as  "  thereunto  belonging/'  or  other 
PABTB,  &Q,  ^Qj.^g  Qf  Yii^Q  import/  to  connect  the  messuages  and  land  together  as  0110  \ 
owM  of  ^*  entire  tenement,  he  should  have  thought  the  plaintiflFwas  not  entitled  to  rfr-i 
Mtion.       cover  (a;). 

g^w  Injuries  ex  delicto  are  either  committed  with  or  withoutybrce(^),  and  are 

Statement  immediate  or  cons€quential(z)  ;  they  maj  also  arise  from  malfeasance,  mis- i 

of  the  in-  feasance,  or  nonfeasance  (a).   In  declarations  in  trespass ^yAaxK^  lies  onljri 

"of  T«riui-  ^^^  wrongs  immediate  and  committed  with  force,  the  injury  is  stated  with-l 

oee  in  the    out  any  inducement  of  the  defendant's  motive  or  intent,  or  of  the  circum^i 

description  stances  under  which  the  injury  was  committed  (6).    The  injury  in  trca-l 

^"^       pass  should  be  stated  directly  and  positively,  and  not  by  way  of  recital; 

and  therefore  a  declaration  charging  "  for  that  whereas j^*  or  *•  wherefore^ 

the  defendant  committed  the  trespass,  is  bad  on  special  demurrer  (0(^)9 

and  was  formerly  holden  to  be  so  in  arrest  of  judgment;  but  it  was  afterwards] 

holden  that  it  might  be  amended  at  any  time  before  or  after  judgment  bf ; 

a  right  bill,  the  time  of  filing  which  the. Court  would  nut  inquire  into  (ii 

(2).    In  the  Common  Pleas,  when  the  supposed  writ  was  recited,  the  mis* 

take  was  aided,  and  was  not  deemed  a  ground  even  of  special  demurTer(e)» 

In  the  statement  of  the  trespasses  the  words  *'*'  with  force  and  arms,"  (ji 

et  armis^  should  be  adopted  (/)  (3),  though  the  only  mode  of  taking  ail* 

vantage  of  the  omission  is  by  special  demurrer  (g*)  (4)  :  and  in  Commod 

[  •SSS  ]  Pleas,  when  the  words  appear  in  the  *recital  of  the  supposed  writ,  antt 

not  in  the  count  part,  it  is  sufficient  (A)  ;  and  in  one  case  Lord  Holt  said^ 

that  these  words  might  be  omitted  (i)  ;  and  there  is  an  express  legisla^ 

tive  provision  to  this  effect  in  regard  to  indictments  (ft).    The  conclasioa 

of  the  declaration  in  trespass  or  ejectment  for  these  forcible  injuriesi 

should  also  be  "  conira  pacem  regis^^  though  they  are  mere  words  0^  ^'*"*^ 


(«)  Id,  and  Mm6{e,  that  a  preuriptum  tx  a 
right  of  oommon  for  a  measoage  and  land^ 
with  the  appurtenanoes,  would  not  be  sup^ 
ported  by  evidence  of  a  prescriptiye  right  ap- 
purtenant to  the  land  only.  See  Id,;  Palmer, 
269;  7  Co.  6;  Freem.  211;  Bnl.  N.  P.  69;  8 
Stark.  Evid.  1549;  Selw.  N.  P.  Repleyin,  YI£. 
6th  edit.  1180. 

(y)  Ante,  126. 

(2)  Jlntt,  125,  126. 

(a)  Ante,  188. 

(6)  See  the  forms  and  notes,  pott,  toI.  it 

(c)  2Salk.  637;  1  Stra.  621;  Andr.  282; 
Com.  Dig.  Pleader,  C.  86;  pottt  vol.  ii. 

{d)  2  Stra.  1151, 1162. 


(«)  1  Wils.  99;  2  ii.  208  ;  Andr.  2^ 
Barnes,  462;  Com.  Dig.  Pleader,  C.  S6;&K 
ruled  in  Howard  and  Rarosbottom,  in  C  R' 
Baster  Term,  1810.    Smith,  Attorney  UB, 

(/)  Com.  Dig.  Pleader,  8  M.  7;  1  Saiml 
81|  82,  n.  1, 140,  n.  4;  Jenk.  Cent.  186;  p0r\ 
Parke,  B.,  in  StanoUffe  v.  Uardwicke,  SDorii  1 
769. 

ig)  4  &  5  Anne,  c  16,  s.  1;  <4  D.  &ft. 
216. 

{h)  Com.  Dig.  Pleader,  8  M.  7. 

(i)  Lord  Baym,  986;  Vin.  Ab.  TrespsM,! 
a.  6; 

(Ar)  87  Hen.  8,  o.  8;  Crown  aT«.Compw90i 
ed.  (1820) ;  4  Hawk.  P.  C.  65,  66. 


(1)  Vide  Collier  v.  Monlton,  7  Johns.  Ill;  Coffin  o.  Coffin,  2  Mass.  864;  Syme  «.  Gziffia.  4 
Hen.  &Munf.  277.  j 

(2)  In  Collier  v.  Monlton,  7  Johns.  109,  and  Coffin  v.  Coffin,  2  Mass.  868,  it  vas  h^M 
the  **  whereat**  might  after  verdict  be  r^ted  as  surplusage.  But  in  Hord  v.  Di8hm«a,ij 
Hen.  &  Mun.  695;  Moore  v,  Dawney,  8  Hen.  &  Mun.  127,  it  was  held  that  qwid  cum  wsskli 
on  general  demurrer,  and  was  not  cured  by  verdiot  Vide  8  Hen.  &  Mun.  278,  note.  So,  la 
Domax  v.  Hord,  8  Hen.  &  Mun.  271,  which  was  an  action  on  the  case  for  ekampirtyt  adeolarti- 
tion  commencing  vrith  guoicum,  was  held  bad  on  general  demnner.  SjWB  v.  Griffin,  4  Hen. 
k  Munf.  277.    Vide  Marsteller  v.  M'Clean,  7  Cranch,  168. 

(8)  Vide  2  Reeye's  Hist  E.  L.  265. 

(4)  14  Serg.  &  Rawle,  408.  The  omission  of  vi  ei  armit  is  aided  by  yerdlot.  4  DovL  &  ByL 
215;  Kerr  v.  6harp,  14  Serg.  &  Rawle,  899.  Omission  of  "  vi  et  armia  '*  in  trespass,  is  naif' 
bad,  except  on  special  demurrer.    Higgins  v,  Hayward,  6  Vermont,  78.    See  P  r  v,  B»* 

gan,  2  M^Cord,  886;  Buntin  v.  Dsohave,  1  Bladkt  66. 
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and  not  traversable  (f)  (1)  ;  the  omissiion  of  that  allegation  will  however     iv-  n» 
le  aided,  if  not  specially  demurred  to  (wt)  ;  and  in  the  Common  Pleas,  if  ^^"^^  *^ 
the  words  appeared  in  the  recital  of  the  supposed  writ,  that  would  suf-  ^^^y-  J^^ 

Ke(n).  ,  .      ,     .  wtion. 

In  aclions  on  ike  case,  when  the  act  or  nonfeasance  complained  of  was 

vAprimu  facia  actionable,  it  is  usual  to  state  that  the  act  complained  of 
ns  wmgfully  done  (o).  In  general  it  is  necessary  to  state  not  only  the. 
wjyary  complained  of,  but  also  the  motive j  that  it  was  wrongfulli/  or  mali- 
ciiwWy  committed  ;  as  that  the  defendant  well  knowing  the  mischievous 
jiropensity  of  his  dog,  or  having  been  requested  to  remove  a  nuisance  erect- 
ed bj  another,  maliciously  or  fraudulently  contriving  and  intending,  &c. 
(stating  a  bad  intent  corresponding  with  the  wrongful  act  complained  of,) 
wmiUed  ov  permitted  the  tort  (p). 

In  some  actions  the  scienter  being  material  must  be  alleged  eiadproved; 
IBin  the  declaration  for  keeping  a  dog  used  to  bite  mankind  or  sheep  (^), 
'«r  for  enticing  away  a  servant  or  apprentice (r),  or  for  falsely  representing 
t  third  person  fit  to  be  trusted,  though  in  the  latter  case  the  word  ^^  frauds 
^tfUhf "  might  be  sufiBcient  (5).  In  an  action  on  the  case  for  a  malicious 
vrosecntion  in  an  inferior  Court  having  no  jurisdiction,  a  scienter  in  the  do- 
ftfidant  that  the  Court  had  no  jurisdiction  should  it  seems  bo  averred  (t). 
M  in  an  action  for  debauching  a  wife  or  servant,  it  is  not  necessary  to 
tUege  or  prove  that  the  defendant  knew  that  the  female  was  the  wife  orser- 
mntof  the  plaintiff  (ti).  And  in  an  action  upon  an  express  warranty  the 
^tdenter  need  not  be  alleged,  nor  if  stated  need  it  be  proved  (a:).  In  a  [  ♦889  ] 
declaration  against  the  mere  continuer  of  a  nuisance,  it  is  advisable  to  state 
|Aat  he  was  re<7ti^5/e{/ to  remove  it  (^).  In  an  action  against  a  sheriff 
Jbr  removing  goods  from  a  tenant's  premises  under  a  fieri  facias,  without^ 
liying  the  landlord's  rent  in  arrear,  it  is  necessary  to  aver  in  the  de- 
wation  that  the  defendant  had  notice  of  the  rent  being  in  arrear  ;  but 
Aensnal  averment  in  stating  the  injury,  that  ^^  the  defendant  well  know- 
bgthe  premises/'  did,  &c.  will  cure  the  want  of  such  an  averment  after 
tedict  (z). 
We  have  already  seen  how  far  the  defendant's  motive  or  intent  affects 
form  of  the  action  ;  and  that  in  general  when  the  act  occasioning  dam- 
is  in  itself  unlawful,  without  any  other  extrinsic  circumstance,  the  in- 
t  of  the  wrong-doer  is  immaterial  in  point  of  law,  though  it  may 
•nhance  the  damages  (a).    As  observed  by  I^ord  Kenyon,  there  is  a 


^(OCowp.  174;  2  Bla.  Bep.  1068;  2  Salk. 
M),  641;  Com.  Dig.  Pleader,  8  M.  8;  Vin. 
■^   Contra  pacevHt  and  Trespase,  Q.  a.  5. 
vMgh  there  jb  no  longer  any  judgment  Ibr 
i«  &ie  (Bee  1  Salk.  64;  8  Bl.  Com.  118, 119, 
W.  899;  2  Bel.   Prae.     641 ;  2  Ld.  Raym. 
p^;  '^0.  Ab.  TrespaSB,  Q.  a.  6),  yet  Lord 
lolt,  b  2  Ld.   Bavm.   988,  said  the   words 
'<  not  be  omitted,  and  see  the  aboTO  oases ; 
J^  in  some  instances  eutante  raiione 
tet  ipta  ItXf  as  in  the  ease  of  pledges,  8 
*.  167;  2  Hen.  Bla.  161. 
(•)  4  &  6  Anne,  c.  16. 
''■  (ft)  Com.  Dig.  Pleader,  8  M.  8. 
(9)  StaoclUie  v.  Hardwicke,  8  Dowl.  769. 
(P)  In  frejpoft  the  injury  must  be  described 
~"     beoi  committei  vi  el  armit ;  in  oase 


that  the  act  complained  of  was  wrongfully 
done,  per  Parke,  B. ,  in  Stancliffe  v.  Hatkwicke* 
Powl.  769. 

(q)  AfUe,  82, 129;  see  pori,  toI.  ii. 

(r)  Poett  ^ol.  iL 

(«)  PoiU  ^roL  ii.  Willes,  684.  The  repre- 
sentation must  be  in  writing,  9  Geo.  4.  c.  14. 
Scienter  not  material  in  ease  ibr  driving  un- 
ruly horses,  2  Lev.  172. 

(0  2  Wils.  802. 

(o)  Pott,  Toir  ii. 

(z)  2  East,  446. 

(y)  Willes,  688  ;;)0t/,Tol.iL 

(r)  7  Price,  666;  po«/,  toI.  11.;  anlk,  286 
287;  4Bing.  66. 

(a)  antt,  129. 


(1)  Vide  Gardner  t7.  Thomas,  U  Johns.  184, 


M 


889 


OF  THE  DECLARATION. 


IT.  iw     distinction  between  answering  civiliter  et  criminaliter  for  acts  injurioos 
PAB»,  fto.  ^^  others  ;  in  the  latter  case  the  maxim  applies,  actus  non  facit  reum  nisi  , 
6thly.  l^B  ffigi^g  sit  rea ;  but  it  is  otherwise  in  civil  actions,  where  the  intent  is 
MUon.^     i'l  general  immaterial,  if  the  act  were  injurious  to  another  (6).     Lord  I 
Ellen  borough's  observations  in  the  case  of  The  King  v.  Phillips  (c),  in 
regard  to  indictments,  elucidate  this  doctrine  ;  ^'  If  any  particular  bad  in* 
tention  accompanying  the  act  be  necessary  to  constitute  it  a  crime,  sach  I 
intention  should  be  laid  in  the  indictment.    In  many  cases  the  allegatioa 
of  intent  is  a  merely  formal  one  ;  being  no  more  than  the  result  and  infer- 
ence which  the  law  draws  from  the  act  itself,  and  which  therefore  requires 
no  proof  but  what  th^  act  itself  supplies.     But  where  the  act  is  indif- 
ferent in  itself,  the  intent  with  which  it  was  done  then  becomes  material, 
and  requires,  as  any  subsftintive  matter  of  fact  docs,  specific  allegatioa 
and  proof."     In  declarations  for  slander,  the  defendant's  malicious  intent 
must  be  alleged,  but  it  may  in  evidence  be  presumed  (d).    In  an  actioa.j 
for  a  malicious  arrest,  malice  is  a  question  otfact  for  the  jury,  who  are  at  I 
liberty  but  not  absolutely  bound  to  infer  it  from  the  want  of  probable  cause  ,| 
(^).     In  an  action  for  the  consequences  of  a  public  nuisance,  it  is  not.  J 
usual  to  state  any  undue  intent  on  the  part  of  the  defendant  (/)     So  ia  J 
an  action  on  the  case  for  pirating  the  plaintiflf's  copyright  in  a  book,  it  is^j 
[  *390  ]  sufficient  to  state  that  the  "defendant  published  and  sold  the  spurious 
copies,  without  alleging  or  proving  any  intention  on  the  part  of  the  de>. 
fendant  to  pirate  the  copyright  or  injure  the  sale  of  the  plaintiff's  book 
(g-) ;  and  in  an  action  on  a  statute,  as  on  the  Black  Act  against  the  ban* 
dred,  it  is  sufficient  tofollow  the  words  of  the  act ;  andouthat  particular  , 
statute  it  was  held  unnecessary  to  state  that  the  stack  of  oats  and  bam.  ] 
were  unlawfully  and  wilfully  and  maliciously  set  on  fire  (A).     If,  howeverj 
Tt  malicious  or  wrongful  intent  be  unnecessarily  stated,  it  need  not  be 
proved  (i)  ;  and  where  there  is  evidence,  to  prove  the  allegation,  it  may 
be  advisable,  in  aggravation  of  the  damages,  to  state  the  defendant's  ma-.  . 
licious  intent  Q). 

In  stating  the  defendant's  intent  or  motive ^whQXi  necessary,  the  language, 
as  in  all  other  parts  of  pleading,  should  correspond  with  the  real  or  pro- . 
bable  facts  of  the  particular  case.     In  an  action  for  a  malicious  arrest  for 
a  pretended  debt,  it  is  usual  to  state  ^^  that  the  defendant  wrongfully  and  ; 
unjustly  contriving  and  intending  to  imprison,  harass,  oppress,  and  injure  ; 
the  plaintiff  falsely  and  maliciously  caused  the  writ  to  be  issued^  the  state- 
ment of  which  writ  is  essential  (A;),  and  the  arrest  made,  &c."  (Z)  ;  and  in 
a  declaration  for  a  malicious  prosecution  of  a  criminal  charge,  injurious  as 
well  to  the  character  as  to  the  liberty  of  the  plaintiff,  the  intent  to  preja- 


(ft)  Per  Kenyon,  C.  J.,  2  East,  104.  The 
other  Jadges  differed  from  his  lordship,  bat 
only  in  the  application  of  this  principle  to  the 
partioular  case.  As  to  the  materiality  of  a 
Dad  intent,  see  the  observations  in  TKt  Bailifft 
ire,  of  Tewkesbury  v.  Diston,  6  East,  488,  and 
in  the  King  v.  Phillips,  id,  464.  A  servant 
"When  liable  in  trover,  &c  though  acting  bona 
fide  for  bis  employer,  arUi,  164. 

(c)  6  East,  478,  474.  And  s^  C^oim  Circ 
Gomp.  9th  edit.  (1820). 

id)  Moore,  469;  Owen,  61,  S.  C;  4  Burr. 
2428;  8  TnxmU  246. 


(e)  MitoheU  v.  Jenkins,  6  Bar.  ft  AdoL 
688. 

(/)  Pott,  Tol.  ii. 

(jf)  1  Campb.  94,  98;|x»f,Tol.  ii. 

{h)  2  Bla.  Rep.  842;  Crown  Giro.  Oomp. 
9th  edit  (1820);  see  also  2  Marab.  862;  but 
see  1  Leaoh,  C  L.  4th  edit  403;  and  aide, 
872 

({)  2  East,  446. 

Ij)  On  the  same  principle  at  stated  in  4 
Hawk.  P.  C.  66. 

ik)  QtAd  V.  Bennett,  6  Price,  640. 

(i)  Potf,  vol.  it 
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4ic6  the  character  is  also  stated  (m).    So,  in  action  for  verbal  or  written    ^'  n» 
dander,  the  malicious  intent  to  injure  the  plaintiff  in  his  cBaracter,  and  if  ^^'*»  ^' 
fte  words  relate  to  his  trade,  in  such  trade  should  be  stated  (n)  ;  but  ^^^^y*  ^^ 
where,  from  the  nature  of  the  injury,  the  defendant  could  hardly  have  ^ScSu 
been  actuated  by  express  malice  towards  the  plaintiff,  as  in  an  action  for 
debauching  a  daughter  or  servant,  the  imputation  may  be  and  often  is 
emitted  (o).     And  where  the  injury  is  the  breach  of  a  contract,  express 
or  implied,  as  for  a  false  warranty,  or  against  a  carrier,  bailee,  &c.  the 
declaration  frequently  states  the  deceit  or  breach  of  contract,  without  any 
allegation  of  malice  (jp^.    So,  in  actions  against  officers,  &c.  for  the  non- 
obserrance  of  a  public  duty,  (unless  malice  be  essential,  as  in  action 
tgainst  a  returning  officer  of  a  borough  for  refusing  a  vote  at  an  election, 
cc.)(g),  the  breach  of  duty  and  intention  to  deceive  or  injure  the  plaintiff 
ire  stated,  without  alleging  any  other  undue  intent,  as  in  an  action 
iipinst  the  sheriff  for  an  escape,  &c.  (r). 

When  it  is  material  to  show  an  undue  motive  or  intent,  it  is  seldom  ne- 
R5sary  iu  a  civil  action  to  state  it  in  termsy  it  is  sufficient  if  it  be  *sub-  [  *391  ] 
iailp  shown  (1).    Thus,  in  an  action  against  a  returning  officer  for 
ing  a  vote  at  an  election,  though  a  bad  intent  is  necessary  to  the  sup- 
rt  of  the  action,  yet  the  word  wrongfully  intending  to  deprive  the  plain- 
',4c.,  is  snfBciently  indicative  of  a  malicious  intent  (5)  (2).     So,  in 
declaration  for  slander,  though  it  is  usual  to  state  that  the  defendant 
Ip  published  the  scandal,  yet  the  word  falsely  alone  is  sufficient 
0  (3);  so  in  an  action  for  harboring  the  plaintiff's  wife,  though  the  • 
re  statement  of  the  harboring  might  be  insufficient,  because  it  is  lawful 
some  instaifces  for  the  wife  to  leave  her  husband,  yet  the  words  unlaw- 
and  unfustly  harbored,  &o.  will  sufficiently  designate  the  defendant's 
dnct  to  have  been  illegal  (u). 

With  regard  to  the  statement  of  the  tortious  act  or  injury  itself  it  is  fre-  St^toment 
Illy  sufficient  to  describe  it  generally  (a:),  without  setting  out  the  partic-  SLSr -^ 

irsof  the  defendant's  misconduct.    Thus  in  an  action  on  the  case  for  a^dofYa- 

acing  the  plaintiff's  wife  to  continue  absent,  it  is  sufficient  to  state  that  rianoes  in 
defendant  "  unlawfully  and  unjustly  persuaded^  procured,  and  enticed  ^  ^^** 
wife  to  continue  absent,"  by  means  of  which  persuasions  she  did  con- 

106  absent,  &c.  whereby  the  plaintiff  lost  her  society;  without  setting 

the  means  of  persuasion  used  by  the  defendant  (y).     So,  in  actions 

diverting  water  from  a  stream,  or  for  disturbance  of  a  right  of  com- 

(«)  Id,  6  Bait,  445,  &o. 

(«)  Id.  (0  1  Saund.  242  a,  note  2.    From  the  want 

(0)  Id,  of  probable  cause,  malioe  may  be»  and  most        J 
<P)  hL  nsuaUy  is,  impUed,  1  T.  B.  646. 
(f)  1  Ettt,  665,  668, 668,  n.  a.  (li)  wmes,  684. 

(r)  Pott,  to),  ii.  (z)  Bat  a  general  and  indefinite  statement, 

(()  1  East,  663,  667;  see  the  observatioDS  admitting  of  aUnost  any  proof,  is  objeotiom^ 

ithe vords  «'mii/t^iofl€," and  tin$raiianabiH  ble,  anU,  232;  11  Prioe,285. 
\rrobalnli,  caioa,"  GUb.  Gas.  Lawand£Tid.         (y)  WiUes,  677;  1  B.  &  P.  180;  Ld.  Baym. 

'1  ftc;  and  as  to  the  irord  fraudulently ,  see     462;  8  Leon.  18. 

(1)  Haonhall  t,  Bnssard,  Gilm.  9,  and  the  caaea  cited  in  the  argument,  and  by  the  court 
*  Sarage  v.  Fuller,  Brayt  228.  • 

(2)  80  in  ease  fn  malicious  prosecution,  stating  that  the  defendant  malicunuly  caused,  &c. 
II  plaintiff  to  be  mdioted.    Graham  v.  Noble,  18  Serg.  k  Bawle,  288. 
(8)  But  10  sustain  the  aterment  of  malioe,  a  charge  of  ftlony  must  be  wi^uUy  faUi. 
~te  V.  Morgu,  6  BowL  &  Byl.  8. 
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mon  (z),  way,  &c.  it  i8  suflScient  to  allege  a  diversion  or  disturbance  gen- 
FABw,  &c.  grally  without  showing  the  particular  means  adopted  (a).     Care,  however, 
5thly.  The  mnQt  be  observed  in  an  action  on  the  case  not  to  describe  the  injurious 
aoUon.^      acts  as  trespasses^  remedial  by  actions  of  trespass,-  though,  if  shown  to 
have  been  committed  under  color  of  a  warrant  or  other  process  prima  facie 
regular,  then  the  acts,  otherwise  the  subject  only  of  an  action  of  trespass, 
may  be  properly  joined  in  case  (ft)  ;  and  an  informal  count  partly  ia^case 
and  partly  in  trespass  may  be  aided  on  a  motion  in  arrest  of  judgment, 
as  in  effect  an  informal  count  in  trover  (6).     It  will  in  general  suffice 
that  the  tort  is  correctly  laid  in  substance  though  the  statement  be  not 
literally  true,  provided  there  be  no  material  mis-statement.     Thus,  where 
the  declaration  charged  tljat  the  defendant  struck  the  plaintifiF's  cow,  &c. 
whereof  she  died,  it  was  held,  after  verdict,  that  there  was  not  a  fatal  va- 
[  •892  ]  nance,  although  the  proof  was  that  the  plain tiflF  was  obliged  to  kill  •tbo 
cow  to  shorten  her  misery,  in  consequence  of  defendant's  violence  (c). 
In  an  action  on  the  case  against  a  master  for  the  negligence  of  his  servant,  i 
it  has  been  decided  that  the  negligence  may  be  stated  according  to  its  i 
legal  effect,  namely,  as  that  of  the  master,  without  noticing  the  servant ; ; 
but  as  the  object  of  pleading  is  to  apprize  the  opposite  party  of  the  facts,  j 
it  is  more  correct  to  state  them  truly  (of).     If  the  plaintiff  declare  as  I 
reversioner  for  an  injury  done  to  his  reversionary  interest,  the  declaratioa  j 
must  allege  it  to  have  been  done  to  the  damage  of  his  reversion,  or  miistj 
state  an  injury  of  such  a  permanent  nature  as  to  be  necessarily  injurious  to  { 
his  reversion  (e).  ] 

But  if  the  plaintiff,  though  needlessly,  describe  the  tort,  and  the  means  j 
adopted  in  affecting  it,  with  minuteness  and  particularity,  and^he  proof  sub- 
stantially vary  from  the  statement,  there  will  bo  a  fatal  variance,  which  will 
occasion  a  nonsuit.  Thus,  in  an  action  for  diverting,  &o,  a  water-courss^ 
a  count  for  diverting  and  turning  a  stream  of  water  will  not  be  supported 
by  proof  of  penning  back  and  checking  it,  whereby  the  water  was  mada 
to  overflow  the  plaintiff's  meadow  (/);  and  under  a  count  for  causing  tk^ 
water  to  rush  impetuously  against  the  plaintiff's  land,  he  cannot  prove  th 
the  water  was  at  times  prevented  from  coming  thereto  (g*).  But  where  t 
case  for  diverting  a  stream  from  the  plaintiff's  mills,  the  declaration  all* 
ed  that  the  defendant  placed  and  raised  a  certain  dam  across  the  s 
and  thereVjy  diverted  and  turned  the  water,  and  prevented  it  from  runni 
along  its  usual  course  to  the  mill,  and  from  supplying  the  same  with  watel 
for  the  necessary  working  thereof,  as  the  same  of  right  ought  and  otho^ 
wise  would  have  done ;  it  was  held  that  such  allegation  was  supported  hf 
proof  that  in  consequence  of  the  dam  the  water  was  prevented  from  bei 
regularly  supplied  to  the  mill,  although  the  stream  was  not  diverted, 
the  dam  was  erected  above  the  mill,  and  the  water  returned  to  its  regal 
course  long  before  it  reached  the  mill,  and  there  was  no  waste  of  watecj 
occasioned  by  the  erection  of  the  dam  (A). 


(2;)  Jiliter  in  case  against  the  lord  of  the 
soil  fur  a  surcharge,  1  Saund.  846  a;  post,  yo\. 
ii.  670. 

(a)  8  Leon.  18;  Iid.Ba7m.  462;  Com.  Dig. 
Actions  on  the  Case  for  disturbance,  B. ;  1 
BauDd.  846  a;  pott,  vol.  ii.  656,  6^,  670. 

(6)  Hensworth  v.  Fowkes,  4  Bar.  &  Adol. 
449;  1  Nev.  &.  Man.  821.  S.  C;  Smith  v. 
Goodwin,  4B.  &  Adol.  448. 

(c)  4  D.  &  B.  202;  and  pfr  Bayley,  J.,  in 
4  Bar.  k  Cress.  266. 


(d)  6T.  R.  669;  1  East,  110. 

(e)  1  M.  &  Sel.  284;  in  general,  ante,  68^ 
140. 

(/)  6  Price,!.  j 

ig)  Id.;  2  B.  &  C.  910;  4  D.  &  B.  688,  & 
C.  In  a  declaration  for  preventing  a  streaa 
from  flowing  to  plaintiff's  land,  it  must  hi 
averred  that  plaintiff  was  beneficiaUy  entitli^ 
to  use  the  water,  id. 
{h)  7  Moore,  846. 
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Where  the  declaration  stated  that  the  defendant  "  wrongfully  placed    »▼•  «• 
and  continned  a  heap  of  earth,  whereby  a  water-course  was  obstructed,"  '^**™»  ^* 
it  was  decided  that  the  allegation  was  not  supported  by  proof  that  the  ^^^7-  J^ 
heap  was  not  originally  placed  so  as  to  cause  the  obstruction,  but  that  in  ^^^ 
time  earth  from  the  heap  fell,  and  by  changing  its  position,  occasioned 
the  injury ;  the  count  should  have  been  for  suffering  the  earth  to  fall 
down  (t). 

In  an  action  ex  delicto^  upon  proof  of  part  only  of  the  injury  charffed, 
or  of  one  of  several  injuries  laid  in  the  same  count,  the  plaintiff  will  be 
^entitled  to  recover  pro  tantOy  provided  the  part  which  is  proved  afford  [*893  ] 
per  5e  a  sufficient  cause  of  action,  for  torts  are,  generally  speaking,  divisi- 
ble (k)  ;  and  this  even  in  a  count  for  words  Q(  libel,  for  though  the  jury 
lind  that  part  of  alleged  libel  and  innuendo  do  not  relate  to  plaiutiff,  but 
fliat  the  rest  does,  he  may  recover  pro  tanto^  though  the  defendant  will  be 
,  entitled  to  costs  of  the  part  negatived  (/).  The  same  rule  as  to  proving 
part  of  the  breach,  applies  in  general  in  assumpsit j  as  we  have  already  ob- 
served  and  explained  by  example  (m).  In  case,  charging  a  defendant  with 
**  composing  and  publishing"  a  libel,  he  may  be  found  guilty  of  publishing 
only  (n).  And  in  declarations  for  injuries  to  land,  trees,  goods,  &o.  a 
tort  to  any  part  thereof  may  be  proved  (o). 

Tbe  rule  that  a  general  averment,  including  several  particulars,  may  be 
oonstraed  reddendo  singula  singulis^  may  be  here  noticed.  Thus,  an 
aTerment  that  lands  are  occupied  by  "  A.  and  B."  may  be  supported  by 
showing  that  each  occupies  a  part  (ji)  ;  and  an  allegation  that  lands  are 
''in  the  parishes  A.  and  B."  may  be  sustained  by  proof  that  part  is  situate 
in  each  parish  (jq).  So,  where  a  declaration  for  a  false  return  to  Vkfi.fa. 
i^inst  the  goods  of  A.  and  B.  alleged  that  A.  and  B.  had  goods  within 
tfe  bailiwick,  it  was  held  sufficient  to  prove  that  either  of  them  had,  the 
iTerment  being  severable  (r). 

The  statement  of  the  time  of  committing  injuries  ex  delicto  is  seldom 
Material  (1);  it  may  be  proved  to  have  been  committed  either  on  a  day  an- 
terior or  subsequent  to  that  stated  in  the  declaration  (s).  And  in  an  ac- 
.  ti(Hi  on  the  case  for  a  malicious  prosecution,  it  is  not  necessary  for  the  plain- 
tiff to  prove  the  exact  day  of  his  acquittal  as  laid  in  the  declaration,  so 
'  ftat  it  appear  to  have  been  before  the  action  brought,  and  therefore  a  va- 
riance between  the  day  laid  and  the  day  of  trial  mentioned  in  the  record, 
INToduced  to  prove  the  acquittal,  is  not  material,  the  day  not  being  laid  in 
the  declaration  as  part  of  the  description  of  such  record  of  acquital ;  but 
if  it  had  been  so  laid,  or  if  the  plaintiff  affect  to  state  the  test  or  return  of 
process  and  misdescribe  it,  the  mistake  would  be  fatal  (f).    Where  the  in- 


(i)  5  Taant  534. 

{k)  2  East,  48S;  2  Bla.  Bep.  790;  8  T.  R. 
^b%  5  T«ttiit.  27 ;  4  M.  &  Bel.  849. 

(/)  PradhomnM  v,  Fraaer,  1  Harr.  6. 

(a)  jf  fife,  862. 

(«)  8  Stark.  ETid.  1586,  1541 ;  2  Gamp. 
^.   ProTiDg  part  of  words  spoken,  2  East. 

(0)  8  Stark.  Evid.  1588,  1589;  ante,  877. 
(?)  8  8tark.  Evid.  1541. 
(4)  4  Taant.  671,  799;  see  anU,  276,  277. 
(r)  4  M.  &  Sel.  849. 


(s)  Co.  Lit.  283  a;  1  Sannd.  24,  note  1;  2 
Saund.  295,  n.  2.  Mis-statement  as  to  the 
priority  of  two  facts  in  regard  to  time  not  in 
general  material;  5T.  R.  496;  1  Gampb.  189; 
Dongl.  497:  8  B.  &  P.  28;  when  otherwise,  6 
Taunt.  464 ;  when  time  is  material,  see  5  Taunt. 
2,  15;  and  when  tbe  plaintifif  may  vary  in  his 
replioation  from  the  time  named  in  tbe  declar- 
ation, Ld.  Raym.  120;  Lutw.  1415;n  Selw. 
45;  poii^  Departure;  Tariances  in  stating 
time,  8  Stark.  Evid.  1568,  Variance, 

(0  9  East,  157;  11  Id.  508;  2  Gampb.  198. 


(1)  StiU  a  time  of  taking  must  be  aUeged.    Olenn  v.  Garrison,  2  Harr.  1. 


^ 
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XT.  m'  jury  was  capable  of  being  committed  on  several  days,  as  in  trespass  to 
sAsra,  &o.  ijm(j^  4;q,  *ii  may  be  described  as  having  been  committed  on  such  a  day, 
6thly.  Tha  n  ^^^  ^^  divers  other  days  and  times  between  that  day  and  the  exhibiting 
action.  of  the  plaintiff 's  bill,"  (1)  (or  "  now  the  commencement  of  the  suit ") ; 
and  in  such  case  the  first  day  should  be  laid  anterior  to  the  first  injurious 
act,  because  the  plaintiff  would  not  be  permitted  to  give  in  evidence  repeat- 
ed acts  of  trespass,  unless  committed  during  the  space  of  time  laid  in  his 
declaration  ;  though  he  might  recover  as  to  a  single  trespass  committed 
anterior  to  the  first  day  (u)  (2).  Where  a  particular  space  of  time  is  as- 
signed by  a  continuando  for  the  torts,  it  seems  to  become  matter  of  descrip- 
tion and  not  a  mere  formal  allegation  of  time ;  but  the  continuando  may  be 
waived,  and  one  trespass  even  before  the  first  day  laid  may  be  proved,  for 
a  continuando  ought  not  to'place  the  plaintiff  in  a  worse  situation  than  if  one  - 
trespass  only  were  laid  (t;).  But  where  the  act  complained  of  was  single 
in  its  nature,  as  an  assault,  it  would  be  demurrable  to  state  that.  **  an 
saaiW*  was  committed  '^  on  divers  days  and  times"  (x)  (3).  The  defed;- 
of  a  declaration,  even  in  an  act  of  trespass  for  mesne  profits,  in  not  stat-^« 
ing  any  time  when  the  injury  was  committed,  is  aided  even  after  a  judgment- 
by  default  (y). 

Piae9  The  place  is  only  material  in  local  actions  (z),  or  where  the  precise 

where  the  sUuaiion^  or  rather  description  of  the  land,  houses,  Ac.  is  particularly  stat^. 

o^SttedL^^j  as  in  trespass  and  replevin  (4).  Before  the  recent  pleading  rules,  Hil. 
T.  4.  W.  4,  reg.  8,  it  was  necessary  as  well  in  civil  as  in  criminal  prooeed«»< 
ings  not  only  to  state  the  county  in  the  margin  as  venue,  but  to  repeat  tb 
allegation  throughout,  that  every  material  and  traversable  fact  the 
occurred ;  but  that  rule  orders  that  pUice  should  only  be  stated  in  t 
margin  and  not  repeated  in  the  body,  except  in  trespass  quare  clou 
fregit^  when  it  is  essential  that  the  name  of  the  close  or  the  abuttab  o 
other  particular  description  be  given,  subject  to  a  special  demurrer  in  c 
of  omission  (a).    We  have  seen  that  it  is  sufficicDt,  at  all  events  in  tran 
sitory  actions,  to  state  that  the  tort  was  committed  in  the  county  at 
without  naming  any  parish  or  place  therein  (6)  ;  and  though  an  action  for< 
nuisance  to  realty  be  loc^,  yet  a  particular  local  description  of  the  nm«*i 
sance  or  lands,  &c.  affected  is  unnecessary  (c).    In  trespass  to  land,  an 

[  *805  ]  in  ejectment,  even  before  the  above  rule,  it  was  *usual  to  state  the  pa 
or  place  where  the  premises  were  situate  {d)  ;  and  in  replevin  it  was 
sidered  that  the  name  or  abuttals  of  the  close  as  well  as  the  pariah  should 

(tt)  Pott,  Tol.  ii  Bnl.  N.  P.  86;  Stn.  1096.  (ar)  Id  ibid.;  6  Eaat,  806,  891;  ••  to  Uj* 

gftlk.  689;  1  Stark.  Rep.  861;  Skin.  641;  Co.  ing  that  defimdMit  on  diven  dajs  VaMaWI*. 

Lit.  288.    Bat  in  6  Price,  614,  it  was  held  ed,"  id. 

that  a  period  thus  limited  in  stating  arrears  (y)  18  East,  407. 

of  duties  in  an  inqnisiUon,  might  be  rejected  {z)  As  to  the  venut,  in  general,  ftiilc,  266. 

as  sorplosage;  and  that  a  different  space  of  (a)  Anttt  279. 

time  daring  which  the  monies  aocraed   due  (6)  AnUt  274  to  276. 

might  be  shown.  (c)  2  East,  497;  11  id.  226. 

(v)  Id.  id)  AnU,  274,  276;  Co.  Lit  126  b.  n-  2.' 

(1)  Vide  Bomham  v.  WelMter,  6  Mass.  266,  269. 

(2)  Tide  Phillips'  £y.  184;  Sanders  v.  Palmer,  1  M'Cord,  166. 

(8)  Contra  Bar|;ess  v.  Freelove,  2  Bos.  ft  Pal.  425;  PhilUps'  £y.  184.  The  words,  '*tkt% 
Afterwards  oontinamg  his  assaalt,"  were  held  not  to  be  within  the  technical  meaning  of  a  comm 
Unuando^  and  were  good  at  least  after  Terdict.    Benson  v.  Swift,  2  Mass.  60. 

(4)  If  a  trespass  be  committed  in  a  township  which  before  action  brought  is  sub-diyided,  th« 
trespass  may  be  kid  in  the  original  townihip.    Benaadet  v*  CroQkery,  1  Cunes,  167. 
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be  stated  (e).  As  a  general  rule,  it  is  injudicious  to  gire,  when  not  ne- 
oessarj  to  do  so,  a  particular  local  description,  as  a  variance  will  be 
fctal(/). 

Where  the  place  of  doing  an  act  is  precisely  alleged,  if  the  description  ^tkm.* 
be  whoily  immcUerialj  the  ground  of  charge  or  complaint  not  being  local, 
the  description  may  perhaps  be  rejected  as  surplusage  (g) ;  as  if  in  tree- 
pass  for  taking  goods,  the  declaration  were  to  allege  that  they  were  taken 
"'  in  a  house,"  it  would  seem  to  be  sufficient  to  prove  that  they  were  taken 
elsewhere,  unless  indeed  a  local  trespass  as  to  the  house  t)e  laid  in  the 
same  count  (A). 

In  real  actions,  the  object  being  the  recovery  of  the  land  itself  ^  damages  ^^y^ij^  tj^^ 
tre  onimportant  and  are  not  to  be  laid ;  but  in  all  personal  and  mixed  statement 
letioos  (i)  the  declaration  should  claim  damages  (A;).    In  personal  and  ^^^® 
mixed  actions  there  is  this  difference,  that  in  such  actions  as  sound  in  ^  ^^^^ 
dasMges,  (as  is  the  legal  phrase,)  as  assumpsit,  covenant  (/),  trespass,  in  aotioiui 
ose,  4c-  damages  are  the  main  object  of  the  suit,  and  are  therefore  al-  ^^  *<^''<«- 
Tays  laid  high  enough  to  cover  the  whole  demand  ;  but  in  actions  that 
do  not  sound  in  damages,  as  debt,  detinue,  ejectment,  &c.,  damages  are 
Aot  the  gist  of  the  action,  and  it  is  usual  to  lay  only  a  nominal  sum  as 
damages  (m). 

Damages  lu^e  either  general  or  special.  General  damages  are  such  as 
&6  law  implies  or  presumes  to  have  accrued  from  the  wrong  complained 
of.  Special  damages  are  such  as  reaJlp  took  place  and  are  not  implied  by 
law,  and  are  either  superadded  to  general  damages  arising  from  an  act  in- 
jarioas  in  itself,  as  where  some  particular  loss  arises  from  the  uttering  of 
danderous  words  actionable  in  themselves  ;  or  are  such  as  aVise  from  an 
act  indifferent  and  not  actionable  in  itself,  but  injurious  only  in  its  con- 
leqoences,  as  where  words  become  actionable  only  by  reason  of  spe- 
cial damage  ensuing  (n).  It  has  been  held  that  the  special  damage  must 
be  a  leg-ad  and  natural  consequence  arising  from  the  tort,  and  not  a  mere 
wrongful  act  of  a  third  person  (o)  ;  *as  that  in  consequence  of  the  slan-  [  *396  ] 
der  certain  persons  threw  the  plaintiff  into  a  horse>pond,  or  broke  the 
viDdows  of  his  house  (p)  ;  nor  a  remote  consequence,  as  the  loss  of  a  lieu- 
"ieDancy  by  imprisonment  (9);  and  in  an  action  against  an  insurance  compa- 
VJ  for  loss  by  fire,  the  plaintiff  cannot  recover  damages  for  the  loss  of 
flBStomers  and  trade  occurring  between  the  fire  and  the  rebuilding  the 
premises,  provided  they  were  restored  to  a  proper  state  in  a  reasonable 
time  (r^.  It  does  not  appear  necessary  to  state  the  formal  description  of 
damages  in  the  declaration,  because  presumptions  of  law  are  not  in  gener- 
al to  be  pleaded  or  averred  as  facts  («).  Therefore,  though  it  is  usual  in 
an  action  on  the  case  for  calling  the  plaintiff  ^' a  thief,"  to  state  that  by  rea- 
ct) 2  M.  &  P.  78;  post,  yoI.  it 

if)  See aa  to  Yarianee  in  this  reepeot,  anU 
276,  '277. 

(jT)  3  Stark.  £rid.  1671;  Variance,  Mr. 
Starkie  inataneea  indictments  Ibr  robbery 
;  *ne9r  a  highway,**  and  proof  of  a  robbery  in 
i<ho«ae,  &c. 

(&)  See  id,  and  1  T.  B.  475;  as  to  an  alio. 
■fitioQ  that  slaDder  was  spoken  in  a  partio- 
ibr  place,  BoL  N.  P.  6. 

(t)  As  to  these  distiDotions,  ante  97.  In 
joial  actions  and  Mcire  facias,  no  damages  are 
nkL    See,  in  general,  post, 

{k)  Com.  Dig.  Pleader,  C.  84;  10  Co.  Rep. 
116  b,  117  s,  b;  Staph.  2d  edit.  474. 

(0  As  to  damages  in  actions  ex  contractu^ 


ante,  838. 

(m)  Steph.  2d  edit.  474. 

(n)  See  instances,  1  Adol.  &  Ell.  48. 

(o)  8  East,  1;  1  B.  &  P.  289;  Salk.693;  1 
Mod.  £nt.  242;  Kelly  v,  Partington,  6  B.  & 
Adol.  645;  7  Bing.  210. 

(p)  See  preceding  note;  sed  quare. 

Iq)  1  Campb.  58,  60;  2  Taunt.  814;  ante, 
888;  5  Taunt  584;  2  Chit.  R.  198.  In  case 
for  not  repairing  a  fence,  per  quod  plaintiflPs 
horse  escaped  and  was  killed  by  a  haystack 
falling,  it  was  decided  that  the  damage  was 
too  remote,  2  T.  &  J.  391 ;  se^^  quare* 

(r)  In  re  Wright  and  Pole,  1  AdoL  &  EIL 
621. 

(<)  AtUe,  221;  and  Tidd,  9th  edit,  441. 
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IT.  ITS  son  of  the  speaking  of  the  words  the  plaintiflf 's  character  was  injured,  yet; 
PABTs«  &o.  ^y^^^  statement  appears  unnecessary,  because  it  is  an  intendment  of  law 
6thiy.  The  jt^^t  the  plaintlflF  was  injured  by  the  speaking  of  such  words  (/).  And  the 
action.^  observation  applies  to  slander  of  the  plaintiff  in  his  trade ;  it  being  unne- 1 
cessary  to  allege  that  he  was  injured  therein,  because  the  law  infers  thai 
such  was  the  case  (1). 
When  to  be  But  when  the  law  does  not  necessarily  imply  that  the  plaintiff  sustained 
sSSd"^  damage  by  the  act  complained  of,  it  is  essential  to  the  validity  of  the  dec- 
laration that  the  resulting  damage  should  be  shown  with  particularity ;  as 
in  an  action  by  a  master  for  beating  his  servant,  or  by  a  commoner  for- 
surcharging  a  common  ;  in  which  the  fdXegiitions  per  quod  servilium  amisU; 
or  per  quodproficium  communus  suce  habere  nonpotuU  are  material(tf)(2). 
So  in  an  action  for  words  not  actionable  in  themselves,  but  becoming  w 
only  in  respect  of  particular  damage  (x)(3).  And  whenever  the  damages 
sustained  have  not  necessarily  accrued  from  the  act  complained  of,  aad" 
consequently  are  not  implied  by  law,  then  in  order  to  prevent  the  sup* 
prise  on  the  defendant  which  might  otherwise  ensue  on  the  trial,  the  plains 
tiff  must  in  general  state  the  particular  damage  which  he  has  sustained,  or 
he  will  not  be  permitted  to  give  evidence  of  it  (^)(4).  Thus  in  an  actiot 
*  of  trespass  and  false  imprisonment  where  the  plaintiff  offered  to  give  in  evt 
dence  that  during  his  imprisonment  he  was  stinted  in  his  allowance  of  tooif 
he  was  not  permitted  to  do  so,  because  that  fact  was  not,  as  it  should  hawi 
[  *397  ]  been,  stated  in  his  declarations(2:);  and  in  a  similar  action  it  was  *held  that' 
the  plaintiff  could  not  give  evidence  of  his  health  being  injured,  unless  spe- 
cially stated  (a).  So  in  trespass  ^^  for  taking  a  horse,"  nothing  can  begif* 
en  in  evidence  which  is  not  expressed  in  the  declaration  (6);  and  if  monef 
was  paid  over  in  order  to  regain  possession,  such  payment  should  be  alleg* 
ed  as  special  damage  (c).  So  in  an  action  for  defamation,  whether  tto 
words  are  actionable  in  themselves  or  not,  yet  the  plaintiff  will  not  be  pep- 
mi  tted  to  give  evidence  of  any  particular  loss  or  injury,  unless  it  be  stately 
specially  in  his  declaration  ((/).  If  an  action  be  brought  for  words  not  iai 
themselves  actionable,  and  the  plaintiff  do  not  prove  the  special  damage  laiii 
in  the  declaration,  he  will  be  nonsuited,  because  the  special  damage  is  lA, 
such  case  the  gist  of  the  action  ;  but  where  the  words  are  of  themselves  ao» 
tionable,  the  jury  must  find  for  the  plaintiff,  though  the  special  damage  be 
not  proved  («),  and  if  the  plaintiff  allege  special  damage  to  have  ensuei 

(0  Sir'W.  Jones,  196;  1  Baund.  248b,  d.6.  (sr)  Peake,  G.  N.  P.  46.  8d  ed.  64. 

(u)  9  Co.  113  a;  1  Saund.  846  a,  b,  n.  2;         {a)  Peake,  C.  N.  P.  62;  8d  ed.  87. 
2  East,  154;  Bui  N.  P.  89.  (6)  1  Sid.  226;  Bui.   N.   P.   89;  Tin.  AJb,. 

(x)  1  Smud.  248,  noted;  2  Id.  411,  n.4;  Evidence,  T.  b.  6;  Holt,  700;  Xidd,  9th  ed. 

Sir  W.Jones,  196;  1  Stark.  R.   172.    Loss  of  441. 
the  benefits  arising  from  the   hospitality  of         (c)  Cowp.  418. 
friends,  &c.  1  Taunt.  89.  (d)  1  Saund.  243,  note  5. 

(y)  See  the  rule  in  assumpsit,  ante,  888;  8         (e)  Id.  ibid,;  Bui.  N.  P.  6;  Sir  W.  JonBh 

T.  K.  183.  196;  2  B.  &  P.  284;  7  Bbg.  211. 

(1 )  Hutchinson  v.  Granger,  1  Vermont,  886. 

(2)  Vide  Monell  v.  Golden,  18  Johns.  408. 
(8)  Beach  V.  Ranney,  2  HiU,  809. 

(4)  Be  Forest  v.  Leete,  16  Johns.  122.  See  page  128.  Where  the  law  presames  a  dam^S 
to  the  plaintiff  from  the  facts  alleged,  no  special  damage  need  be  alleged;  Hutchinson  «.  Graa* 
ger,  18  Vermont,  886;  Peckham  v.  Holman,  11  Pick.  484;  but  otherwise,  special  damage  moil 
be  alleged.     Peckham  v,  Ilolman,  11  ^ick.  484. 

To  recover  special  damnges  the  plaintiff  must  claim  them  specially  and  oircamstantially.  M'Paa* 
ial  V.  Ferrell,  1  Nott  &  M'C.  848;  Brown  v  Gibson,  1  Nott  &  M'C.  826. 

In  case  for  knowingly  selling  to  the  plaintiff  unwholesome  meat,  as  and  for  good  and  wholl- 
some  meat,  it  is  not  necessary  to  allege  payment  fbr  tiie  meat  or  special  damage,  ib. 
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from  words  spoken  by  the  defendant^  he  cannot  recover  on  proof  that  the    ^v.  its 
damage  resulting  from  a  third  person  repeating  what  the  defendant  had  '^*"»  *°' 
nid  (/).    Words,  though  actionable  in  themselves,  and  not  stated  in  the  ^*^^y-  J*^® 
declaration,  may,  we  have  seen,  be  given  in  evidence  to  show  the  malice  of  ^S^^° 
the  defendant,  but  the  jury  ought  not  to  give  damages  for  such  word8(g')(l). 
So  in  an  action  at  the  suit  of  a  reversioner,  it  must  be  specially  shown  that 
the  injury  was  such  as  to  aflfect  his  reversionary  interest  (A)  ;  and  in  case 
ibrdeceit,  some  resulting  damage  must  be  alleged  and  proved  (t). 

Before  the  3  &  4  W.  4,  c.  42,  s.  29,  interest  was  recoverable  only  in  a 
few  cases  of  contract,  but  under  that  act  a  jury  may  give  damages,  in  the 
satore  of  interest,  over  and  above  the  value  of  the  goods  at  the  time  of  the 
coDTcrsion  or  seizure  in  all  actions  of  trover  or  trespass  de  bonis  asporta- 
&)  and  over  and  above  the  money  recoverable  in  all  actions  on  policies  of 
issorance. 

In  trespass  the  declaration  concludes,  "  and  other  wrongs  to  the  plaintiff  Mia  enoi- 
ten  did^  against  the  peace  j  SfCy^  and  under  this  allegation  of  alia  enormia  "*'*• 
damages  and  matters  which  naturally  arise  from  the  act  complained  of,  or 
cannot  with  decency  be  stated,  may  be  given  in  evidence  in  aggravation  of 
damaged,  though  not  specified  in  any  other  part  of  the  declaration  (k), 
ThQs,  in  trespass  for  breaking  and  entering  a  house,  the  plaintiif  may,  in 
aggravation  of  damages,  *give  in  evidence  the  debauching  of  his  daughter,  r  «3gg  1 
or  the  battel^'  of  his  servants,  under  the  general  allegation  alia  enormia^ 
Ac  (/)  and  yet  this  matter  may  be  stated  specially  (m)  ;  but  he  cannot 
inder  the  alia  enormia  give  in  evidence  the  loss  of  service^  or  any  other 
Blatter  which  would  of  itself  hear  an  action  ;  for  if  it  would,  it  should  be 
itated  specially.     Therefore  in  trespass  quare  clausvmfregity  the  plaintiflF 
voold  not,  under  the  above  general  allegation,  be  permitted  to  give  evidence 
of  the  defendant's  taking  away  a  horse,  &c.  (n)  ;  and  in  the  other  cases 
Ae  eridence  is  allowed  to  be  given  not  as  a  substantative  ground  of  action, 
kt  merely  to  show  the  violence  of  the  defendant's  conduct  (o),  and  give  a 
tbracter  to  the  case.     Trespass  will  lie  for  breaking  and  entering  the 
plaintiff's  house  '^  under  a  false  and  unfounded  charge  and  assertion  that 
the  plaintiff  had  stolen  property  therein,  per  qiwd  he  was  injured  in  his 
credit,  &c."  and  the  jury  may"  give  damages  for  the  trespass,  as  it  is  ag- 
paTated  by  and  with  reference  to  such  false  charge  (jpi). 

The  particular  damage  in  respect  of  which  the  plaintiff  proceeds  must 
be  the  legal  and  natural  consequence  of  the  injury  done,  and  not  an  illegal 
eonseqnence  thereof  (jq).  Therefore,  in  an  action  for  words,  it  is  not  suf- 
icient  special  damage  to  allege  or  prove  a  mere  wrongful  act  of  a  third 
person  induced  by  the  slander ;  as  that  the  third  person  dismissed  the 
plaintiff  from  his  employ  before  the  end  of  the  time  for  which  he  was  hired ; 

(/)  Wtrds  V.  Weeks,  7  BiDg.  211.  Stark.  Rep.  98;  Tidd.  9th  ed.  441;  ted  vid€ 

ig)  1  Ctmpb.  Ni.  Pri.  49;  Ward  v.  Weeks,  Peake, Evid.  87,  8d  ed.;  2  PhU.  Evid.  184. 

7  Biog.  211;  but  the  defendant  may  prove  (m)  Id, 

fteh  words  to  be  true,  2  Stark.  R.  417.  (n)  Bui.  N.  P.  89;  Holt,  700;  1  Sid.  225; 

ih)  1  M.  &  Sel.  234.  2  Salk.  648;  1  Stra.  61. 

(t)  2  Marsh.  217.  (o)  1  Stark.  98. 

ik)  BnL  N.  P.  89;  Holt,  699,  700;  1  Stark.  {p)  2  M  &  Sel.  77;  see  6  Taunt.  442;  1 

CN.  P.  88;  Peake,  C.  N.  P.  46,  62;  8d  ed.  Marsh,  189,  S.  G. 

M,87.  (9)  8 East.  3;  2  B.  &  P.  289;  Salk.  698;  1 

(0  See  preoeding  note:  6  Mod.   127;   1  Mod.  242;   KeUej  v.  Partington,  6  Bar.  & 

(1)  See  2  Greenl.  £t.  §  418. 
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IV.  m    or  that  ia  consequence  of  the  words  spoken,  other  persons  afterwards  as- 
PABT8,  &o.  gemi^ied  and  seized  the  plaintifiF  and  beat  him  ;  because  these  tortious  acts 
6thiy.  The  of  others  may  be  compensated  in  actions  brought  by  the  plaintifiF  against 
Mtion.**      them,  and  the  law  supposes  that  in  such  actions  the  plaintiff  would  receive 
a  full  indemnity  (r).     But  if  the  evidence  will  support  the  allegation,  it 
may  in  some  cases  be  stated  that  the  defendant  procured  the  third  person 
to  commit  the  injury,  though  such  person  might  also  be  liable  to  an  ac- 
tion {s).  In  an  action  of  trespass  against  a  huntsman  for  riding  over  lands^ 
he  is  liable  not  only  for  mischief  occasioned  by  himself,  but  also  for  a  con- 
course of  people  following  him  (0«    It  seems  to  be  a  general  rule,  that  ez^ 
tra  cost  occasioned  by  the  defendant's  tort  are  not  recoverable  as  damag- 
es (m). 

Special  damage  must  be  stated  with  particularity,  in  order  that  the  d^ 
[  *899  ]  fendant  may  be  enabled  to  meet  the  charge  if  it  be  false,  and  if  it  *be  not 
so  stated,  it  cannot  be  given  in  evidence  ;  and,  therefore,  declaration  by  a 
victualler  for  calling  his  wife  "  a  whore,"  whereby  several  customers  left 
his  house,  without  naming  any  in  particular,  is  too  general,  and  no  evidenoe 
of  particular  customers  leaving  the  house  will  be  admissible  (x).     So  in 
a  declaration  for  slander  of  title  to  an  estate,  whereby  the  plaintiff  lost  the 
sale  of  it  (y)  ;  or  for  slandering  a  single  woman,  by  saying  •'  she  was  witi 
child,  and  had  miscarried,"  in  consequence  of  which  she  lost  several  suit- 
ors, <j^c.  is  suj£cient  (2r).     But  in  an  action  for  consequential  damage  ma* 
ing  from  slander,  imputing  incontinence  to  the  plaintiff,  it  is  sufficient  Ur. 
state  ^^  that  he  was  employed  to  preach  to  a  dissenting  congregation  at  a 
certain  licensed  chapel,  situate,  &c.  and  that  he  derived  considerable^ 
profit  for  his  preaching  there,  and  that  by  reason  of  the  scandal,  personf] 
frequenting  the  chapel  had  refused  to  permit  him  to  preach  there,  andj 
had  discontinued  giving  him  profits  which  they  usually  had,  and  otherwiao^'l 
would  have  given,"  without  saying  who  those  persons  were,  or  by  what 
authority  they  excluded  him  (a).  In  this  case  a  general  allegation  issuft*.^ 
cient,  in  consequence  of  a  minute  statement  being  inconvenient,  and  ten' 
ing  to  prolixity  (6).     So  where  a  declaration  in  assumpsit  for  not  permi 
ting  the  plaintiff  to  take  possession  of  the  premises  which  the  defendanfej 
had  let  to  him,  stated  that  ^^  thereby  the  plaintiff  sustained  loss  ;"  it  waft] 
held  that  the  plaintiff  might  prove  a  particular  loss  in  respect  of  his  wife^ 
being  a  milliner,  and  having  lost  a  profitable  part  of  the  year  (c).   In  sta*^ 
ting  the  damages,  care  must  be  taken  that  no  part  of  it  appear  to  hare  ao^ 
crued  after  the  commencement  of  the  action,  though  if  it  be  laid  under  ft  I 
videlicet  it  will  be  aided  by  a  verdict  (d). 

Adol.  645;  ante,  895,  note  (6).  BoL  Ab.  58. 

(r)  8  East  1,  8;  2  B.  &  P.  289;  anU,  896  (y)  Sir  W.  Jonee.  196.                                 I 

(6).     Sed  quare,  {z)  8  T.  R.  182;  1  Sid.  896;  1  Vent  4,8. 

(«)  Forteso.  211;  1  Mod.  215.  C.  Cro.  Jac.  499. 

(0  1  Stark.  851.  (a)  8  t.  R.  180;  8  M.  ft  Sel.  78. 

(u)    1   Campb.  151,  152;  4  Taant    7;  4  (6)  jSn<e/269. 

Bing.  160;  bat  see  1  Stark.  806.     What  re-  (c)  U  Prioe,  19.                                            i 

coverable  in  action  for  mense  profits,  ante^  \d)  2  Saond.  169, 171  K;  Vin.  Ab.  Ihuna-  ' 

196.  ges,  Q.  B. 

(a:)  Bui.  Ni.  Pri.  7;  Saund.  248  c.  n.  5^  1 


FOB  TORTS. — FOB  8LANDBB  IN  PARTICULAR. 


899 


THE  REQUISITES  OF  DECLARATIONS  FOR  WRITTEN  OR 
VERBAL  SLANDER  IN  PARTICULAR. 
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action. 


THB  PAB- 

TICTULB 

BBQUIflXm 
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FORLIBEU'y 

AND  ¥■&- 

BALSULN- 
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In  the  Second  Volume  are  given  a  great  variety  of  forms  of  declarations 
for  libels  and  slander,  and  to  those  forms  there  are  appended  explanatory 
Dotes  (tf)  ;  technical  objections  to  declarations  for  causes  of  action  of  this 
iescription^  whether  for  written  or  verbal  slander,  have  certainly  been  ad- 
mitted to  an  extent  injurious  to  the  "mode  of  administering  justice  (/). 
The  principal  rules  which  regulate  the  framing  of  a  declaration  for  this  in- 
jury^ may  bo  conveniently  considered  under  the  following  heads,  namely, 
1st,  The  indi^c^we/i/ or  prefatory  *statement  of  m/rorfwc^ory  matter ;  2dly,  [♦400] 
The  colloquium^  or  statement  that  the  libellous  or  slanderous  imputations 
have  reference  to  the  plaintiff,  and  sometimes  also  to  the  antecedent  in- 
daccment  or  introductory  matter ;  8dly,  The  statement  of  the  scandal  it- 
•  Jf(f,  whether  written  or  verbal,  and  the  publication  thereof;  4thly,  The 
innuendoes  ;  and,  5thly,  The  consequent  damage. 

1st,  Inducement  or  prefatory  or  introductory  statement.     An  inference  Iptiwiiio- 
w  presumption  of  law  need  not  in  general  be  stated  in  pleading  (g*)  ;  and  /^J^, 
beoiase  the  law  presumes  the  innocence  of  a  crime  or  other  misconduct  nunt, 
Ihe  plaintiff  need  not  in  his  declaration  aver  his  innocence  of  the  charge  or 
attack  upon  bis  character  (A).     It  is,  however,  usual  to  state  by  way  of 
introduction,  the  plaintiff 's  innocence  of  the  imputation  ;  and  the  defend- 
ant could  not,  even  before  the  Reg.  Gen.  Hil.  T.  4  W.  4,  under  the  gen- 
«nl  issue,  assert  the  plaintiffs  guilt,  although  the  declaration  contained 
^■ch  introduction  (i),  and  the  same  rule  now  continues  even  in  stronger 
ftrce. 
Where  the  libel  or  slander  is  prima  facie  or  per  se  actionable,  a  declarar  Libeb  and 
I  stating  the  defendant's  malicious  intent  and  the  defamatory  matter,  slander  in 
wing  that  it  refers  to  the  plaintiff,  is  sufficient  without  any  prefatory  P"^*^^- 

emenl  of  the  circumstances  under  which  the  words,  &c.  were  spoken, 
.  (A;)  and  if  unnecessarily  an  inducement  be  stated,  it  is  not  material 
prove  it  (/)  (1).  But  if  the  libel  or  words  do  not  naturally  and  per 
convey  the  meaning  the  plaintiff  would  wish  to  assign  to  them,  or  are 
biguous  and  equivocal,  and  require  explanation  by  reference  to  some 
irinsic  matter  to  show  that  they  are  actionable,  it  must  be  expressly 
own  that  such  matter  existed,  and  that  the  slander  related  thereto(m)(2}. 


(e)  Po«f,  ToL  iL  See  Stark,  on  Slander, 
2d  edit.  Index,  Declaration ;  and  Phillips 
Starkie  on  Erid. ;  also,  Selw.  N.  P.  Libel 
Slander. 

(f)  MS.  per  Tenterden,  C.  J.  and  Best,  C. 
t  on  error  from  the  Excheqaer,  in  Adams 
Mereiiew,  8  Ton.  &  Jer.  *219;  overruling 
ijirigment,  2  Yon  &  Jer.  417;  see  analysis 

m'8  Index,  927. 
ig)  AiUe,  258. 

(4)  liL;  1  Stark,  on  Slander,  2d  ed.  857. 
(i)  See  pottt  as  to  Pleas  in  Case.    And  if 


there  be  a  preferable  statement  of  gtrural 
good  charaoter,  the  defendant  oannot  trav- 
erse it  by  his  plea,  Styles,  118;  11  Prioe,  286, 

{k)  Com.  Dig.  Action  for  Defamation,  G. 
9;  3  Y.  &  J.  219;  6  B.  &  C.  154;  9  D.  &  R. 
197,  S.  C;  s>ime  oa^e  in  error,  in  1  Bl.  &  P. 
402,  and  4  Bingh.  433.  See  2  M.  &  P.  82;  6 
Blngh.  17,  S.  C;  and  next  note. 

(0  Cox  V.  Thomason,  2  Cr.  &  J.  861 . 

(m)  8  East,  481;  9  Id.  93;  4  M.  &.  S.  164; 
18  East,  554;  5  B.  &  A.  615;  1  D.  &  B.  230, 
S.  C. 


(1)  HUU  V.  Milee,  9  N.  Hamp.  9;  Loomis  v.  Swiok,  8  Wendell,  205;  Nestle  v.  Van  Slyok,  2 
iD,  282;  Croewell  «.  Weed,  25  Wendell,  621. 

(2)  See  Bloss  «.  Toby,  2  Pick.  820;  Case  v.  Bnckley,  15  Wendell,  827;  Unyille  v.  Early- 
'  he,  4%lflokf:  470;  Brittian  v.  Allen,  8  Devereux,  167;  Watts  v.  Qreenleaf,  2  Pevere^x,  115; 

>wn  V.  Brown,  2  Shepley,  817;  Harris  v.  Barley,  8  N.  Hamp.  256. 

Vol.  I.  54 
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IT.  m     ThuB,  if  the  imputation  be  that  the  plaintiflF  was  ^^forsworn^^  this  not  be- 
PABTs,  &o.  jjjg  qI"  itself  actionable,  because  it  does  not  necessarily  impute  the  offence 
5thly.  The  oi  perjury  (n),  it  must  be  specifically  alleged,  by  way  of  inducement,  that 
aoSon!*       there  had  been  a  suit  or  other  judicial  proceeding,  in  which  the  plaintiff 
was  a  witness  and  gave  evidence,  and  that  the  defendant,  when  speaking 
the  words,  referred  to  such  matter  in  using  the  term  "  forsworn,"  (o)  (1) 
and  intended  to  impute  that  the  plaintiff  had  been  guilty  of  the  crime  of 
perjury.     So  if  the  slauder  were,  "  you  have  robbed  me  of  one  shilling 
tan  money,"  as  the  word  "  robbed^*  does  not  necessarily  impute  a  felony, 
an  innuendo  of  thafintent,  without  any  inducement  or  prefatory  allegatioa' 
[  MOl  ]  *of  the'defendants  having  used  the  words  in  a  felonious  sense,  will  be  de^ 
fective  (jpi)  (2).     Where  what  is  complained  of  in  the  declaration  as  a  li- 
bel, does  not  upon  the  face  of  it  apply  to  the  plaintiff,  and  impute  a  libel, 
there  must  be  an  inducement  stating  such  facts  as  will  support  such  an  tfi- 
nvendOj  and  show  the  libellous  application  of  the  statement  to  the  plain- 
tiff (^). 

Upon  the  same  ground  in  declarations  upon  libels  and  words  which  are 
only  actionable  in  regard  to  their  having  affected  the  plaintiff  in  his  pro- 
fession^ trade  J  or  business  (r\  there  ndust  be  a  distinct  allegation  that  the 
plaintiff  was,  at  the  time  of  tne  scandal  (5),  in  such  profession,  or  exercis- 
ed such  calling,  &c. ;  otherwise  the  record  will  be  substantially  defec- 
tive (/).    In  these  cases  care  should  be  taken  to  avoid  unnecessary  minute-'  1 
ness  in  showing  the  plaintiff's  profession  ;  a  simple  statement  that  he  ex-  ! 
ercised  it,  without  alleging  that  he  was  "  qualified,"  or  had  "  taken  a  de- 1 
gree,"  is  all  that  is  necessary  or  judicious  (w).    "Where  an  averment  of  { 
extrinsic  matter  is  material,  the  allegation  that  the  slander  applies  to  sudi  | 
extrinsic  matter  is  matter  of  description,  and  must  be  in  general  proved  as 
laid,  though  unnecessarily  minute ;  thus,  in  a  declaration  for  slander  of  aa 


(n)  6  T.  R.  691 ;  8  East.  427;  9  Id.  98. 

(0)  See  po$tf  Tol.  11 

(p)  Day  V.  BobiDSon,  1  Adol.  &  £11.  555. 

(g)  1  y.  &  J.  480. 

(r)  It  need  not  appear  to  be  a  trade  in 
which  the  plaintiff  might  become  a  bankrupt, 
see  5  B.  &  C.  160.    . 

(«)  It  need  not,  it  seems  be  expressly  a^er. 
red,  that  '*  at  the  time  of  the  publishing,'*  &o. 
plaintiff  carried  on,  &c.    If  it  be  alleged  that 
he  was  and  is  an  attorney,  &o.  and  hath  for  a 


long  time  carried  on,  &c.  it  will  suffice,  2  RolL^ 
Rep.  84.  1  Yin.  Ab.  588;  AHeyne.  68;  Teli< 
159;  see  Cro.  Car.  282;  1  Stark.  Slander,  40f 
to  404. 

(0  Com.  Big.  Action  for  Defkmation,  G.  9% 
2Saund.  807,  a,  n.  1;  1  Saund.  248,  n.  S| 
pott,  Tol.  ii.;  1  Stark,  on  Slander,  400,  2d  ed.)l 
8  B.  &  C.  136;  4  D.  &  R.  670,  S.  C. 

(tt)  8T.  R.  808,  181;  1  New  Rep.  196 
Bulst  280;  11  Price,  285.  See,  o«l€,  291  '' 
and  potU  402. 


96;  ll 
.292^ 


ri)  So,  to  say  that  the  plaintiff  has  sworn  false  or  taken  a  false  oath,  is  not  actionabte 
Vaughan  o.  Havens,  8  Johns.  109;  without  a  colloquium  of  its  being  in  a  cause  pending  in 
court  of  competent  jurisdiction,  and  on  a  point  material  to  the  issue.  Kiven  r.  Munn«  18  Johaiii 
48;  Hopkins  v.  Beedle,  1  Caines,  847;  Ward  v.  Clark,  2  Johns.  10;  M*Clnugbey  v.  We(mor«!,6< 
Johns.  82;  Chapman  v.  Smith,  13  Johns.  68;  Crookshank  v  Gray,  20  Johns.  844.  liarvey  «; 
Boies,  1  Penns.  12;  Palmer  v.  Hunter,  8  Missouri,  512;  Sanderson  v.  Hubbard,  14  Vermoat 
462;  Wood  o.  Scott,  18  ib.  42.  But  under  the  new  practice  act  of  Massachusettts,  (St  1852.  «^ 
812.)  a  declaration  in  slander  is  sufficient,  which  alleges  that  the  defendant  publicly,  fabiely 


maliciously  charg^  the  plaintiff  with  the  crime  of  perjury,  by  words  spoken  of  the  plaipt]C| 


substantially  as  follows  :  "  He  has  been  to  New  Bedford,  and  sworn  to  a  pack  of  damned 
and  that  the  plaintiff,  at  a  certain  term  of  court  holden  at  New  Bedford,  was  summoned  and 
tended  as  a  witness  in  the  case  of  a  certain  libel  for  divorce,  and  did  before  a  certain  judge 
said  court  testify  as  a  witness  under  oath;  and  that  it  is  to  this  subject  that  the  defeDdanU 
malicious  declarations  refor.    Gardner  v.  Dyer,  5  Gray,  22. 

(2)  Eiuery  V.  Miller,  1  Oenio,  208.    To  utter  words  imputing  a  crime  is  actionable,  altb 
the  crime  could  not  be  committed  by  the  party  charged  with  it,  unless  this  foot  is  known  or 
olosed  at  the  time  to  the  hearer;  as  to  chitfge  a  tenant  in  common  of  a  chattel  with  V 
it,  there  being  no  explanation  that  he  was  a  tenant  in  coromom.    Carter  v,  Andrews,  1 
Pick.  1. 
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attorney,  if,  after  alleging  that  he  was  an  attorney,  it  be  averred  that  he    ^-  "» 
had  condacted  a  particular  suit,  and  then  state  that  the  slander  was  pub-  ^^'^*  *^ 
lished  of  and  concerning  his  conduct  in  t/iat  suit^  it  is  essential  to  prove  ^^^^'  '^^ 
the  existence  of  the  suit,  and  that  the  scandal  had  reference  to  the  particu-  action, 
lar  occasion  stated  (x).     Since  the  general  pleading  rules,  Hil.  T.  4  W. 
4,  unless  the  inducement  or  prefatory  matter  be  particularly  traversed  or 
denied,  it  will  in  effect  be  admitted,  and  certainly  need  not  be  proved  by 
the  plaintiff  upon  a  mere  plea  of  not  guilty  (;/). 

But  where  the  slanderous  matter  is  actionable  of  itself,  and  independent* 
ly  of  the  plaintiff's  profession  or  trade,  it  will  not  be  fatal  to  introduce  an 
averment  of  the  plaintiff's  profession,  £c.  and  to  state  that  the  matter  was 
published  of  and  concerning  him,  ^^ahd  of  and  concerning  him  in  hispro-^ 
fesxion^^  &c. ;  for  the  averment  is  divisible  (sr).   And  on  the  same  ground, 
if  the  matter  be  actionable  as  relates  to  one  of  two  of  the  plaintiff's  trades 
mentioned  in  the  inducement,  *the  declaration  is  sufficient,  although  one  [  *402  J 
trade  only  bo  proved  (a^.     Where  in  a  declaration  for  a  libel  it  was  al- 
kged  that  the  plaintiff  s  carriage  and  that  of  E.  F.  were  in  a  highway, 
and  that  they  had  come  in  contact  without  any  furious  driving  by  the 
plaintiff,  and  that  E.  F.  was  injured,  <&c.  and  that  the  libel  was  published 
of  and  concerning  the  plaintiff,  ^^  and  of  and  concerning  the  said  acci- 
dent ;"  the  Court  held  the  averments  as  to  the  accident  were  divisible,  and 
did  not  form  entire  matter  of  description  thereof,  so  that  it  became  immar 
terial  that  the  jury  found  that  the  accident  was  occasioned  by  the  plaintiff 's 
furious  driving,  (there  not  being  a  sufficient  plea  of  justification  to  protect 
the  defendant  as  to  the  whole  libel)  (p).    A  declaration  alleged  that  the 
plaintiff  was  vestry  clerk  of  the  parish  of  M.,  and  that  whilst  he  was  ves- 
try clerk  certain  prosecutions  were  carried  on  against  B.  for  certain  mis- 
demeanors, and  that  in  furtherance  of  such  proceedings,  and  to  bring  the 
same  to  a  successful  issue,  certain  sums  of  money  belonging  to  the  parish- 
icHicrs  were  applied  in  discharge  of  the  expenses ;  and  that  the  defend- 
ant, to  cause  it  to  be  suspected  that  the  plaintiff  had  fraudulently  applied 
money  belonging  to  the  parishioners,  falsely  and  maliciously  published  of 
and  concerning  the  plaintiff,  and  of  and  concerning  his  conduct  in  his  of- 
fice of  vestry  clerk,  and  of  and  coficeminff  the  matters  aforesaid^  a  certain 
libel,  stating  the  libellous  part's  ;  and  it  appeared  upon  the  trial,  upon  the 
production  of  the  libel,  that  the  imputation  was  that  the  plaintiff  had  ap- 
plied the  parish  money  in  payment  of  the  expenses  of  the  prosecution  af- 
ter it  terminated,  it  was  held  that  the  variance  was  unimportant ;  for  it 
was  immaterial  to  the  character  of  the  libel  whether  the  money  were  so  ap- 
I.  plied  before  or  after  the  termination  of  the  prosecution  (c).    The  princi- 
ple seems  to  be  in  declaring  upon  a  libel,  that  where  there  are  several 
matters  alleged  as  inducement,  each  as  bearing  upon  the  libel  and  jointly 
constituting  it,  the  Court  will  consider,  in  constructing  the  subsequent  aver- 
ment, that  the  libel  was  published  '^  of  and  concerning  the  matters  afore^ 
said,"  the  degree  in  which  each  matter  bears  upon  the  libel,  and  is  essen- 
tial to  it.    If  the  matter  referred  to  by  the  averment  be  material,  and  affect 

(x)  See  5  Kip.  Rep.  889;  1  Chit.  Bep.  608;  Stark.  Rep.  559. 

t  B.  &  C.  124;  4  D.  &  R.  680,  S.  C;  4  Esp.  (a)  Figgins  v.  Cogswell,  cited  and  approTed 

Bep.  437;  and  other  oases,  1*  Stark.  Slander,  by  Tindal,  C.  J.,  in  Chalmers  v.  Shackle,  6 

406,  2d  ed.  Car.  &  P.  477;  8  M.  &  Sel.  869;  ante,  887. 

(y)  Dake  v.  Jostling,  8  Dowl.  618;  Chal-  (6)  2  B.  &  Aid.  685.    See  1  M.  &  Sel.  287. 

BBfS  V.  Shackle,  6  Car.  &  P.  476.  (c)  May  v.  Brown,  8  B.  &  C.  118;  4  P.  & 

{z)  8  B.  J(  C.  188,note  (6);  6  T.  R.  486;  2  R.  670,  S.  C. 
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^'  "^    ^^^  charge  in  such  a  manner  that  the  omission  of  it  would  alter  the  charac- 
TAXTs,     ,   ^^^  ^£  ^j^^  libel,  either  in  the  degree  in  which  it  is  charged  to  beinjarious, 
^*u8e  of**  ^^  ^^  ^^^  estimate  of  damages,  the  court  will  hold  that  it  must  be  strictly 
action.        proved  as  it  is  charged,  and  the  failure  of  proof,  or  the  disproof  of  it,  will 
be  a  fatal  variance.     This  was  the  case  of  Rex.  v.  Home  (^),  in  which  it 
was  held  necessary  to  prove  all  the  matters  to  which  reference  was  made 
by  the  averment  "  of  and  concerning  the  matters  aforesaid  ;"  because,  first, 
[  *403  ]  the  libel  was  alleged  to  be  of  and  ^concerniug  these  matters  and  all  the 
matters  jointly :  and  each  in  its  relative  importance  constituted  the  li- 
bel (e).     But  where  the  matters  referred  to  consist  of  several  particulars, 
some  of  which  are  material  and  others  not,  the  Court  will  distinguish  be- 
tween such  as  are  material  and  such  as  are  not  (/)  ;  and  if  any  one  par- 
ticular be  disproved  to  which  the  libel  is  alleged  to  relate,  if  the  charge 
would  remain  entire  and  libellous  without  such  proof,  the  court  will  not 
consider  it  to  be  a  variance  (1);  that  was  the  case  of  MayY.  Brovm  (^), 
which  establishes  this  position,  that  the  words  *'  of  and  concerning,"  in- 
corporate and  render  necessary  to  prove  such  antecedent  matter  only 
as  make  up  the  entire  charge,  and  are  essential  to  the  character  of  the 
Ubel. 

Where  the  libellous  matter  can  be  collected  from  tlie  words  Ihemselves^ 
there  need  be  no  averment  as  to  circumstances,  to  the  supposed  existence 
of  which  the  words  referred ;  as  the  gist  of  the  action  appears  on  the  face 
of  the  libel,  or  words,  there  can  be  no  reason  that  the  plaintiff  should  re- 
sort tb  any  statement  of  the  facts  to  which  the  defendant  may  have  allud- 
ed. If  these  facts  be  true  to  the  extent  he  represented,  it  is  for  the  de- 
fendant implead  their  truth.  Thus,  if  the  declaration  be,  '^he  perjured 
himself,"  or  '^  he  perjured  himself  in  the  action,"  it  is  unnecssary  to 
show  in  the  declaration  that  there  was  an  action,  &c.  (A).  The  statement 
in  the  libel  or  slander  itself  of  a  particular  fact,  dispenses  with  the  proof 
thereof  on  the  part  of  the  plaintiff  (t). 

2.  ThM  coi-      2dly.  The  declaration  must  show  by  a  colhguium^  or  otherwise,  that . 

^JT'^w-^  the  words  were  spoken,  or  the  libel  was  composed  and  published  "  of  and. 

cerning'thi  concerning'  the  plaintiff. ^^    And  where  an  inducement  of  intrinsic  matter  ^ 

plainiijFt    is  necossary,  it  must  not  only  be  shown  that  the  imputation  related  to  the 

4^*  plaintiff's  character,  but  it  must  also  be  charged  that  it  bad  reference  to 

such  extrinsic  matter  ;  as  (in  regard  to  the  instances  just  put)  that  it  was 

published  *'  of  and  concerning  the  plaintiff's  said  evidence  in  the  said  suit, 

Ac."  or  "  of  and  concerning  him  in  his  said  profession,  &c."  (&)  (2). 

{d)  Cowp;  172.  (A)  Cro.  Car.  887;  8  Mod.  24;  1  SUilc. 

(<)  See  also  1  Chit.  Bep.  608 ;  2  Stark.  610 ;  Sl&nder,  2d  ed.  302,  897,  85. 
4  B.  &  Aid.  814.  ({)  11  Price,  286. 

(/)  2  Crom.  &  Jerr.  861.  {k)  1  Sannd.  242  b,  n.  8;  1  Stark.  KuMkr, 

(p)  8  B.  &  C.  118;  4  D.  &  R.  670,  S.  C;  2d  ed.  888. 
anUt  402. 


(1)  **  The  general  indaoement  of  good  character  or  inDocence  of  the  particular  charge  is  ud- 
necessary,  because  the  law  presumes  innocence  of  a  crime  till  the  contrary  be  establishkl.  1  B. 
&  A.  468;'*  4  Lond.  Ed.  842.    See  Soleman  v.  Southwicke,  9  Johns.  48,  49. 

(2)  Vide  Linsey  v.  Smith,  7  Johns.  369;  Gidney  v.  Blake,  11  Johns.  54;  Thomas  v.  Cros- 
weH,  7  ib.  271;  Milligan  v.  Thorn,  6  Wend.  418;  Davis  r.  Davis,  1  Nott  &  M'C.  290;  Neatlt 
o.  Van  Slyck,  2  Hill,  282;  Sayre  v.  Jewett,  12  WendeU,  185;  Ryan  v.  Madden,  12  Vermont, 
51 ;  Brown  v.  Brown,  2  Sliepley,  817;  Tenney  v.  Clement,  10  N.  Hamp.  52.  If  it  appears 
with  reasonable  certainty  on  looking  at  the  whole  count,  that  the  words  were  spoken  of  tbi 
plaintifif,  it  is  enough  after  rerdiot  Nestle  v.  Van  Slyok,  2  HiU,  282.  See  Titus  «.  Foll«tt,  2 
HiU,  818. 
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Where  a  declaration  stated  that  the  defendant,  contriving,  &c.  publish-     ^*  "• 
ed  a  libel  containing  the  false  and  scandalous  matter  following,  without  ^^*"»  *^ 
tllegtQg  that  that  matter  was  "  of  and  concerning  the  plaintiflF,"  and  then  ^***^y-  J^* 
•et  out  the  libel,  which  on  the  face  of  it  did  not  manifestly  appear  to  re-  action, 
kte  to  the  plaintiff,  and  there  was  no  innuendo  to  connect  it  with  the  plain- 
tiff, it  was  held,  upon  a  writ  of  error,  that  the  count  was  bad  (/)  (1). 

•Where  the  actionable  words  were  spoken  to  a  plaintiff,  '*  you  are,  Ac."  [  '404  ] 
it  appears  to  be  sufficient  to  lay  a  colloquium  with  him,  without  an  ex- 
press averment  that  the  words  were  spoken  '^  of  and  concerning  him  ;"  for 
It  cannot  but  be  intended  that  the  words  were  spoken  to  him  with  whom 
the  conversation  is  alleged  to  have  been  had  (m).  But  where  actionable 
words  are  spoken  in  the  third  person,  as  '^  he  is  a  thief,"  though  a  colhgui- 
vm  of  the  plaintiff  be  laid,  it  is  necessary  to  aver  that  the  words  were  spo- 
kea  ^'  concerning  the  plaintiff  "  (n).  And  it  is  not,  it  seems,  sufficient, 
in  such  case,  to  connect  the  words  with  the  plaintiff  by  means  of  an  innu- 
mdo(p). 

Bat  where  a  colloquium  is  laid,  and  there  is  an  innuendo  of  the  plain- 
tUf,  it  seems  that  the  want  of  a  direct  averment,  that  the  words  were  spo- 
ken ^'  of  and  concerning  the  plaintiff,"  must  be  pointed  out  by  special  de- 
iMirrer,  and  that  it  will  be  intended  after  verdict,  or  upon  general  demur- 
rer, that  the  words  were  spoken  of  the  plaintiff ;  but  where  no  colloquium 
concerning  the  plaintiff  is  laid,  the  omission  of  such  an  averment  is  fatal 
to  the  declaration  (/>)  (2). 

The  neglect  to  aver  that  the  libellous  or  slanderous  matter  was  publish- 
ed ^^  of  and  concerning  the  plaintiff,"  is  not  cured  by  an  allegation  that 
fte  defendant  published  the  matter  with  intent  to  injure  the  plaintiff,  and 
impute  to  him  the  crime  after  mentioned  (jf) . 

3dly.  Great  care  must  be  taken  in  setting  out  the  particular  libellous  8.  The 
mdters  or  words  complained  of  (3).   The  libel  itself,  or  slanderous  words,  «^««<'«^» 
most  be  set  out  in  h(BC  verba ;  and  the  declaration  must  profess  so  to  set  vCTbaU  wid 
iorth  the  matter  ;  and  an  averment  that  the  libellous  or  slanderous  mat-  publiea- 
terwas  "  to  the  effect  following ;"  (r)  or  "  in  substance  as  follows,"  (s)  '*^^™"^ 
(4)  setting  out  the  libel  or  words,  would  be  bad  in  arrest  of  judgment  al-  ^        ^ ' 
tiioogh  the  words  themselves  be  set  out.    It  is  not  sufficient  to  declare 

y 

(0  Clement  v.  Fisher,  7  B.  &  C.  469;  1  M.  tiff.    Id,;  see  ante,  403;  and  jmU  406. 
4R.2SI.  S.  C.  4  BiDg.  162.  (r)  8  Salk.  417;  11  Mod.  78,  849;  6  Yin. 

(a)  Bol.  Abr.  85,  pi.  8;  1  Saand.  242  a,  n.  Ab.  Libel,  E.;  8  Mod.  72;  2  Show.  486;  8  M. 

i  &  Sel.   116;   1   Manh.   522;  6  Tauot.   167,    • 

(a)  BoL  Abr.    86,  pL  80;  1  Sid.   62;   1  S.  C.    To  the  •* /«iior,"  or  "tenor  on«i  ff^cV'     . 

M.  Dig.  Action  upon  the  Case  for  ]>efaou^  setting  ont  the  scandal  in  hac  verba,  seems  to 

tin,  0. 7.  be  good,  Id.\  1  Stark.  Slander,  2d  ed.  865  b. 

(0)  Cro.  Jac.  126;  pott^  406,  407;  see  7  B.  "  CrimenfelonuB  impotuil,"  good  after  ver- 
kC.  459;  1  M.  &  R.  281,  S.  C.  diet,  because  it  can  be  supported  only  by  proof 

_    (P)  BoL   Rep.  244;  Skutt  v.  Hawkins,!  of  t^  charge  before  a  mugUtrale,  not  by  proof 

Aond.  242  b,  n.  8.  of  words  in  conversation,  2  B.  &  C.  283;  3  D. 

iq)  4  M.  &  Sel.  464;  1  Stark.  Slander,  2d  &  B.  519;  S.  C. 
416.    Even,  it  seems,  althoogh  there  be         (s)  8  B.  &  Aid.  658;  3  M,  &  Sel.  110;  4 

innuindo  applying  the  matter  to  the  plain-  Bar.  &  Ores.  478;  6  D.  &  R.  628,  S.  C. 

(1)  See  Sayer  v.  JeweU,  12  Wend.  185. 

(2)  Vide  MiUigan  v.  Thorn,  6  Wend.  418. 
(S)  The  degree  of  certainty  with  which  a  libel  should  be  set  forth  in  a  declaration,  depends  on 

As  subject  matter;  and  where  the  ridicule  consists  mainly  in  postures  and  movements,  the  use 
tf  kag^ge  somewhat  general  is  unavoidable.    Bills  v,  Kimbi^l,  16  Pick.  182. 
(4)  Contra  Kennedy  v.  Lowry,  1  Binn.  898. 
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IT.  ITS  generally  that  the  defendant  published  a  libel  concerning  the  plaintiff  in 
PABT8,  &c.  ijjg  trade,  "  purporting  that  his  beer  was  of  a  bad  quality,  and  sold  in  de- 
Sthly.  The  ficient  measure ;"  or  that  the  defendant  ^'charged  and  arrested,  and  accased 
aoUon°  ^^^  plaintiff,  a  trddesman  of  being  insolvent "  (/).  The  libel  or  slander 
itself  ought  to  be  expressly  *8tated  (m)  (1).  Where  a  libellous  para* 
graph,  as  proved,  contains  two  references  by  which  it  appeared  to  be  in 
fact  the  languaa:e  of  a  third  person,  speaking  of  the  plaintiff's  conduct, 
and  the  declaration  in  setting  it  out  had  omitted  those  references,  it  was 
held  that  these  omissions  altered  the  sense  of  the  remainder,  and  that  the^ 
variance  was  fatal  (2;).  And  when  a  declaration  alleges  that  the  defend-: 
ant  spoke  certain  words,  it  must  be  taken  to  mean  that  the  defendant  him-: 
self  used  them  as  his  own  words,  and  if  he  repeated  them  as  the  words  or 
another  it  is  a  variance  (^).  The  slanderous  words  should  be  stated  as 
they  were  uttered  (z)  (2) ;  and  a  proof  of  words  spoken  in  the  third 
person,  will  not  support  a  count  for  words  spoken  in  the  second,  and; 
vice  versa  (a)  (3)  ;  nor  will  words  spoken  by  way  of  interrogation; 
support  a  charge  of  words  spoken  affirmatively  (6).  So  if  words  are  spo* 
ken  ironically  (c),  or  the  slander  is  to  be  collected  from  a  question  and 
answer,  not  from  the  latter  only  ((£),  there  must  be  an  express  avermenl 
accordingly ;  in  the  first  case,  stating  the  words,  and  averring  they  were! 
ironically  spoken  ;  in  the  second,  showing  the  question  and  answer,  Ae.1 
If  the  words  are  so  laid  as  to  import  that  they  were  spoken  concerning  m 
thing  then  present,  and  the  words  proved  concerned  and  imported  thas 
they  related  to  a  thing  not  then  present,  the  variance  is  fatal  («).  Howey^ 
er,  the  addition  or  omission  of  a  word  in  setting  out  a  libel  or  slander,  wil^ 
not  prejudice  unless  it  alters  the  sense  (/)  ;  and  the  plaintiff  need  in^ 
prove  all  the  words  laid,  if  they  do  not  constitute  one  entire  charge,  anJ 
the  non  proof  would  not  alter  its  meaning ;  though  he  must  prove  such  o| 

(0  8  M.  &  Sel.  110.  (5)  8  T.  R.  150;  Teates  v.  Reed,  4  BlablJ 

(tt)  6  Taunt.  169.  468. 

(X)  6  B.  &  Aid.  615;  13  East,  554.     As  to  (c)  11  Mod.  86. 

setting  out  divided  seoteooes,  as  if  they  foU  (</)  4  B.  &  C.  247;  6  D.  &  B.  296  8.  0^ 

lowed  continaously,  1  Stark.  Slander,  2d  ed.  (e)  2  B.  &  Aid.  756. 

880.  (/*)   Bui.  N.  P.  6;  2  M.  &  Sel.    502;  Bc& 

(y)  10  Bar.  &  Cres.  274;  18  East,  554.  temp.  Hsirdvr.  805,  806;  1   Campb.  853;  ll 

(z)  8  M.  &  Sel.  110;  1  M.  &  Sel.  287.  East,  554;  see  1  Stark.  SUnd^r,  2d  ed.  86911 

(a)  4  T.  R.  217;  Bui.  N.  P.  5;  pott,  vol.  ii.  883. 


(1)  In  an  action  for  a  libel  in  a  reyiew,  it  is  sufficient  to  set  out  the  contents  of  an  index,  ( 
ferring  to  an  article  in  the  body  of  the  review,)  which  is  of  itself  a  libel;  and  no  reference 
be  made  to  the  article  itself,  if  the  index  contain  per  s€,  prima  facie  libellous  matter.    B 
ingham  v.  Murray,  2  Carr.  &  Payne,  46. 

(2)  And  therefore  a  count  in  slander,  stating  merely  that  the  defendant  charged  the  pla: 
with  the  crime  of  forgery,  is  bad.  Tundt  v.  Tundt,  12  Serg.  &  Rawle,  427;  Blessing  r.  Urn 
24  Wendell,  100.  But  in  Massachusetts,  in  an  action  for  slander  a  count  setting  forth  _ 
ly,  that  the  defendant  charged  the  plaintiff  with  a  crime,  (naming  it,)  is  good.  Allen  ^v.  Fac^ 
kins,  17  Pick.  869;  Whiting  v.  Smith,  13  Pick.  864;  Pond  v.  HartweU,  17  Pick.  269;  Nye  « 
Otis,  8  Mass.  122;  Stone  v.  Clark,  21  Pick.  51.  ] 

And  under  such  a  declaration,  the  plaintiff  may  prove  that  the  words  spoken,  although  im| 
actionable  in  themselves,  were  rendered  so  by  reason  of  certain  extrinsic  &otB,  by  their 
ring  to  those  facts  and  by  the  manner  in  which  they  were  used,  although  the  declaration 
tains  no  averment  that  they  were  spoken  with  reference  to  any  fiiot  w^ntever.    Allen  v. 
kins,  17  Pick.  869;  Pond  v  HartweU,  17  I'ick.  269. 

But  where  the  plaintiff,  in  an  action  of  slander,  counts  generally,  alleging,  that  the  del 
has  charged  him  with  a  certain  offence*  the  court  has  authority  to  oi^er  the  plaintiff 
a  specification  or  a  bill  of  particulars  of  the  ground  of  his  action.    Clark  v.  MunseU,  6  Me 
878. 

(8)  Vide  Miller  v.  Miller,  8  Johns.  75;  Cock  o.  Weatherby,  6  Smedes  &  Marsh.  338. 
tra,  Tracy  v.  Harkins,  1  Binn.  895.    Bat  see  M*ConneU  v.  M*Coy,  7  Serg.  A  Rawle,  228,  o 
ruling  Tracy  v.  Harkins. 


FOB  TORTS. — FOB  BLANDEB  IN  PABTICULAB. 


406 


them  as  will  be  sufficient  to  sustain  his  action,  and  it  will  not  suffice  to    ^-  ™ 
prove  equivalent  expressions  (^)  (1).     Where  the  words  omitted  to  be  ^-^"»  *®' 
proved  do  not  qualify  or  affect  those  proved,  the  omission  is  immaterial,  ^^^y-  ^^* 
as  where  the  words  were — "  Ware  hawk,  you  must  take  care  of  yourself  action. 
— miud  what  you  are  about ;"  the  variance  was  immaterial  where  the  plain- 
tiff failed  to  prove  the  words  "  mind  what  you  aro  about "  (A).     Where 
lome  of  the  words  were  not  actionable,  yet,  if  spoken  at  the  same  time  as 
the  actionable  words,  they  may  all  be  stated  in  one  count ;  but  if  words 
not  actionable  be  stated  by  themselves  in  a  distinct  count,  and  entire 
damages  be  given,  judgment  will  be  arrested  (t)  (2)  ;  and  words  *not  ac-  [  ^40 6  ] 
tionable  may  be  given  in  evidence  in  aggravation  of  damages,  though  not 
stated  in  the  declaration  (Jc)  (3) ;  and  it  has  even  been  decided  that 
Yords  actionable  of  themselves,  though  not  stated  .in  the  pleadings,  may 
be  proved  in  order  to  show  quo  animo  the  words  declared  upon  were 
•tated  (0- 

The  declaration  must  show  a  ptiblication  of  the  libel  or  slander ;  but  Theun^ 
1  $My  words  that  denote  a  publication  are  sufficient  (m).     After  verdict,  an  l^^^ 
t  allegation  that  the  defendant  ^^  printed  and  canned  to  be  printed  a  libel  in  a^!^*^' 
a  newspaper,"  was  held  to  be  sufficient  (n).     And  an  averment  that 
▼ords  were  spoken  "  in  the  presence  of  divers  persons,"  although  not  sta- 
ting that  they  heard  or  understood  them,  is  sustainable  (o)  ;  but  it  is  not 
correct  merely  to  aver  that  the  words  wero  spoken^  omitting  the  words  ' 
«andpirWwAe>rf"(p).  •*     ' 

In  an  action  for  a  libel  in  a  foreign  language,  the  original  must  be  set  r^«t 
-oat  {q) ;  and  it  seems  to  be  necessary  also  to  give  a  translation  in  Eng-  • . 
Ibh(r);  and  perhaps  if  slanderous  ti;oreb  bespoken  m  2^  foreign  language, 
a  translation  of  them  should  be  set  forth  (js)  although  it  has  been  consider- 
ed sufficient  to  aver  that  the  hearers  understood  such  language  (f)  (4). 
But  provincial  expressions  in  this  country  may  be  set  forth  without  express 
explanation  on  the  record  (u). 


ig)  2  East,  488;  GUb.  Law  and  E^id. 
S29;  2  Saund.  74  b;  1  Salk.  11,  in  notes: 
1 1pp.  temp.  Hanlw.  305,806;  4  T.  R.  217; 
Bsl.  N.  P.  5;  2  Campb.  184;  1  Stark.  Slan- 
4er»  874;  2  Esp.  R.  491;  and  see  4  Blng. 
261. 

(A)  4BiDg.  261;  6  Ring.  461. 

(i)  10  Co.  131  a;  2  Saund.  807  a,  n.  1;  8 
^ib.  186;  Yin.  Ab.  Damages,  Q. 

{k)  Peake's  C.  N.  P.  126,  22.  166;  Bol.  N. 

.  7;  8  Esp.  138,  134;  1  Campb.  48;  but  the 
Mnkdant  may  proTethe  truth  of  these  words, 
^fitark.  417. 

(/)  Id.;  1  Campb.  48,  49. 

(a)  1  Sannd.  242.  n.  1;  1  Stark.  Slander, 
2d  ed.  368,  411. 

(1)  It  is  sufficient  if  the  plaintiff  prove  the  substance  of  the  words.  Phillip's  Et.  154;  Ward 
,a.  Clark,  2  Johns  12.  If  the  words  laid  are,  that  the  plaintiff  stole  the  goods  of  .A.,  they  will 
feot  be  supported  by  proof  that  the  defendant  said,  that  he  stole  the  gwds  of  B.;  or  if  it  be 

^dnrged  that  the  defendant  said,  that  the  plaintiff  conspired  with  B.,  C.  and  D. ;  it  will  not  be  suf- 

[ieicDt  to  proTC  the  defendant  said,  that  the  plaiutiff  conspired  with  B.  and  C:  these  being  dis- 

tioet  offences.    Jonnston  v.  Tate,  6  Binn.  121.    Different  sets  of  words  importing  the  same 

tbarge,  l^ud  as  spoken  at  the  same  time,  may  be  included  in  tlie  same  count    Rathbun  v.  Emigh, 

4  Wend.  407. 

(2)  Vide  Cheetham  v.  Tillotson,  6  Johns.  480. 

(3)  Vide  Thomas  o.  Croewell,  7  Johns.  270,  271. 

(4)  Wamoath  v.  Cramer,  3  Wendell,  894;  Beobtell  v.  Shatter,  Wright.  lOT. 


(n)  2B1a.Rep.1087.  Published,  or  caused 
to  be  published,  when  aided,  8  Mod.  828;  1 
Show.  126;  Vin.  Ab.  Libel,  £.  pi.  4. 

(0)  Cro.  Eliz.  480;  Noy,67;  Qoulds.  119; 
Cro.  Jac.  89;  Cro.  Car.  1»9. 

(p)  Sty.  70;  1  Stark.  Slander,  2d  ed.  860. 

(7)  6T.  R.162;  8  M.  ^  Sel.  116. 

(r)  See  8  B.  &  B.  201;  10  Price,  88;  1 
Saund.  242  a.  note  b.  6th  edit. ;  1  Stark.  Slan- 
der, 2d  edit.  868,  860;  Bayl.  on  Bills,  6th 
edit.  445. 

(<)  Id.;  ud  vide  1  Saund.  242  a,  note. 

(/)  1  Saund.  242  a,  note.     Sed  quare, 

(u)  Com.  Dig.  Action,  Deikmation,  O.  6;  1 
Rol.  Ab.  86,pl.  1. 
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4.  The  tnu- 
€ndoet. 


^'  m        There  should  be  an  averment  that  the  defendant  maliciously  published 

PAST9,  &o.  ^j^^  matter,  but  any  equivalent  expressions,  as  "  wrongfully  and  falsely," 

6thly.  The  ^^j  ^ju^  i^  seems  suffice  (x)  ;  the  word  maliciously  appears  to  import  that 

action.       th<5  words  were  falsely  uttered  (y)  ;  but  it  is  usual  and  better  to  state  that 

the  matter  was  ^^  falsely  and  maliciously  "  published,  <&c. 

We  have  already  adverted  to  the  statute  (s),  which  gives  the  Court  the 
power  to  permit  amendments  of  errors  in  setting  out  written  instruments 
to  be  made  at  the  trial  of  the  cause  (a)  ;  and  the  enactment  in  3  &  4  W. 
4,  c.  42,  s.  23,  should  al-o  be  referred  to. 

4thly.  The  innuendo^  as   "  he  (meaning  the  plaintiff,)  &c."  also  *re- 
quires  great  attention  and  care  (6).  It  is  merely  a  form  or  mode  of  intro- 
L    ^^*  J  ducing  explanation :    "  It  means  no  more  than  the  words  ^  id  esi^  *  scilir 
cet^  or  '  meaning y^  or  '  aforesaid^^  as  explanaiory  of  a  subject-matter  suf- 
ficienlly  expressed  before ;  as  such  a  one,  meaning  the  defendant,  or  such 
a  subject,  meaning  the  subject  in  question"  (c).     It  is  only  explanatoiy 
of  some  matter  already  expressed  ;  it  serves  to  point  out  where  there  is 
precedent  matter,  but  never  for  a  new  charge  ;  it  may  apply  what  is  at^ 
ready  expressed,  but  cannot  add  to  or  enlarge,  or  change  the  sense  of  ih^ 
previous  words  (rf)  (1).     Thus,  where  the  declaration  charged   that  thOj 
slander  was  ^^  he  has  forstao\m  himself,  (meaning  that  the  plaintiff  had.! 
committed  wilful  and  corrupt  perjury,")  it  was  held,  that  as  there  was  no 
Inducement  or  previous  or  other  statement,  that  the  words  related  to  false 
swearing  in  a  judicial  proceeding,  the  declaration  was  bad,  for  the  timifefi-  I 
9-  do  could  not  extend  their  meaning  (e).     Whenever  therefore  an  induce- 1 
ment,  or  prefatory  statement  of  the  existence  of  some  extrinsic  fact,  to 
which  the  libel  or  words  referred  is  essential,  the  omission,  as  we  have 
seen,  is  fatal  (/),  and  there  must  be  an  innuendo  expressly  referring  to 
such  inducement  (2). 

A  declaration  for  libel,  after  certain  introductory  matter,  which  was  im- 
material, because  not  properly  connected  with  the  libel,  set  out  the  follow- , 
ing  publication  "  of  and  concerning  the  plaintiff :" — ''  Society  of  Guardians 
for  the  Protection  of  Trade  against  Swindlers  and  Sharpers,  Ac.   I  (mean* 
ing  defendant)  am  directed  to  inform  you,  that  A.  B.  (meaning  plaintiff} 
and  C.  D.  are  reported  to  this  society  as  improper  to  be  proposed  to  be 
balloted  for  as  members  thereof;  (meaning  that  the  plaintiff  was  a  swindler 
and  a  sharper,  and  an  improper  person  to  be  a  member  of  the  said  socie- 
ty)." After  verdict  for  the  plaintiff,  it  was  held,  in  arrest  of  judgment  that 
the  innuendo  was  not  warranted  by  the  libel,  and  that  the  words  of  the  li- 


(a;)  See  1  Saund.  242  a,  note  2;  1  Stark. 
Slander,  2d  edit.  488;  ante  890,  pott,  toI.  ii. 

(y)  I  T.  K.  498;  1  Stark.  Slander,  2d  ed. 
436;  ante,  890,391. 

(z)  9  Geo.  4.  c.  15. 

(a)  Ante,  819. 

(6)  See  1  Stnrk.  Slander,  418,  2d  e^it.; 
Selw.  Slander,  III;  1  Saand.  248,  n.  4. 

{e)Per  De  Gray,  C.  J.,  Cowp.  688. 

{(i)  1  Saund.  248,  note  4;  tee  pot/,  Tol.  ii. 
8  East,  430,  481 ;  9  ///.  95. 

(e)     6  T.  R.  691;  YeW .  27;  see  ante,  400. 


So,  if  the  declaration  be,  **he  has  bamt  m^ 
bam,"  an  innuendo,  *'a  Bam/u//  (^  com^iM 
bad;  there  being  no  inducement  that  th* 
plaintiff  had  corn  in  a  barn,  and  that  tiie 
words  related  thereto,  4  Coke's  Rep .  20.  * 

(/)  jtf7ite,400to408.  The  author, honer- 
er,  Tentures  to  assume  that  if  the  euential 
matter  to  be  averred  appear  in  any  ftart  of 
the  declaration,  however  out  of  order  or 
clumsily,  still  if  it  sufficiently  relate  io  end 
control  the  other  parts,  it  will  soffioe. 


(1)  M*Clurg  V.  Ross,  6  Binn.  218.  Vide  Peltan  v.  Ward,  8  Gaines,  76;  Thomas  v.  CrosweUt 
7  Johns.  271;    Van  Vechten  v.  Hopkins,  5  Johns.  211;  Vaughan  v.  Havens,  8  Johns.  109; 
Ellis  V.  Kimball,  16  Pick.  182;  Miller  v.  MazweU,  16  Wendell  9;  Goodrich  v.  Wooicott,  S 
Cowen,  281 :  M'Cuen  v.  Ludlum,  2  Uarr.  12. 

(2)  See  Jacobs  r.  Tyler,  8  Hill,  572. 
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bel,  UDcxpIaincd  by  introductory  matter,  were  not  actionable  (^).    The  in-    ^v-  ™ 
nuendo  cannot  supply  the  omission  of  a  necessary  inducement  of  matter  ;  ''^"« 
and  an  innuendo  introducing  new  facts  or  otherwise  than  by  reference  to  a  ^^^^^ 
previous  inducement  is  fatally  defective  (A)  ;  and  a  statement  that  he  is  a  action, 
regular  prover  under  bankruptcies,  "  meaning  that  plaintifif  was  accustomed 
to  prove  fictitious  debts  under  commissions,"  was  hjeld  ill  without  a  pre- 
vious averment  that  the  defendant  had  been  accustomed  to  employ  the 
words  in  that  sense  (i). 

•An  innuendo^  though  it  may  in  the  particular  case  be  unnecessary,  will  [  *408  ] 
sometimes  limit  and  confine  the  plaintiff  in  his  proof,  to  show  that  the  slan- 
der had  the  meaning  thereby  imputed  to  it ;  thus,  where  the  plaintiff  al- 
leged that  he  was  treasurer  and  collector  of  certain  toils,  and  that  the  de- 
fendant spoke  of  him,  as  such  treasurer  and  collector,  certain  words, 
"  tliereby  meaning  that  the  plaintiff,  as  such  treasurer  and  collector^  had 
been  guilty,"  &c.,  it  was  held  that  this  plaintiff  was  bound  by  the  innuen- 
do to  prove  that  he  was  treasurer  and  collector  (k).  If  the  words  im- 
ported either  fraud  or  felony,  but  by  the  innuendo  they  be  confined  to  the 
latter,  the  plaintiff  must  prove  they  were  spoken  in  the  latter  sense  (/). 
The  innuendo  affixing  a  particular  signification  to  the  slander  should 
therefore  never  be  unnecessarily  adopted,  as  is  too  frequently  thd  case  (/)• 
It  is  not  unusual,  even  after  setting  out  words  which  clearly  of  themselves 
import  a  charge  of  felony,  to  add,  ^^  thereby  then  meaning  that  the  plain- 
tiff had  feloniously  stolen,  &c. :"  this  is  unnecessary  ;  and  as  it  is  a  states 
ment  of  a  mere  legal  conclusion,  is  improper,  though  it  may  be  surplus- 
age (m)  (1). 

On  the  other  hand,  where  new  matter  introduced  by  an  innuendo^  with* 
OQt  any  antecedent  colloquium  or  statement  to  which  it  can  refer  to  support 
it,  it  is  altogether  unnecessary  to  sustain  the  action,  then  ikQ  innuendo  may 
he  rejected  as  surplusage  (n)  (3). 

Dthly.  Little  explanation  need  here  be  given  with  regard  to  the  state-  5thiy. 
aent  of  the  injury  or  damage  resulting  from  the  scandal^  because  the  ob-  ®^^[^t?* 
servations  which  we  shall  presently  make  as  to  the  statement  of  damages  ing  Dama-^ 
ii  all  actions  ex  delicto  will  equally  apply  to  an  action  for  a  libel  or  slan-  gt». 
der  (o).     The  general  rule  is,  that  where  the  law  infers  damage^  and  the 
vords  are  actionable  without  special  damage,  none  need  be  laid  in  the  , 

declaration ;  but  that  it  is  otherwise  when  the  words  are  only  actionable 
b  respect  of  the  particular  injury  resulting  fro'ta  them  (3). 

(?)  Goldstein  r.  Foss,  6  B.  &  C.  154;  Af-  M.  675;  3  Tyr.  688.  S.  C. 
Inned  in  error,  1  M.  &  P.  402;  4  Bing.  489;  (/a)  See  Oowp.  175,  5  East,  463;  1  Stark. 

•ad  2  T.  &  J.  156,  S.  C  Slander.  2d  edit.  428.    The  general  rqle  anU^ 

(A)  Dny  v.  Robinson,  1  Adol.  &  El.  554.  218,  221,  225. 

li)  7  Bing.  110,  and  see  note  {g)  supra.  (n)  9  East,  93;  1  Crom.  &   M.  11;  2  Cr, 

{k)  4   B.    kC.  665;  7   D.   &  R.    121;   3  &J.  861;  1  Stark.  Slander,  2d  edit.  426. 
Cjunpb.461;  7  Price,  544;  and  see  4  ^ar.  &  (o)  Ante,  395  to  399;  po'st,  418.  1  Stark. 

Cr9.  128.  Slander,  2d  edit.  439;  1  Saund.  243  o.  n.  5. 

(/)  3  Camp.  461,  Williams  v.  Stott,  1  Cr.  & 

^  -  -  .  -  _  .  .  .  - 

(1)  Vide  Thomas  v.  CrosweU,  7  Johns.  272. 

(2)  Mix  V.  Woodward,  12  Conn.  285,  286;  Nestle  v.  Van  Slyck,  2  Hill,  282. 

(3)  Shipman  v.  Burrows,  1  HaU,  899;  Uaroourt  v.  Harrison,  1  Hall.  474;  Dioyt  v.  Tan-f 
aer,  20  Wendell,  190.  So  in  an  action  for  orerflowing  the  plaintiff 's  land  by  the  erection  of  a 
^UB  on  the  land  of  the  defendant,  in  which  the  nature  and  estent  of  the  alleged  injury  are 
^ially  described  in  the  declaration,  the  plaintiff  is  entitled  to  a  yerdict  for  nominal  damages, 
tteogh  he  fiiil  to  prove  the  particular  injury  complained  of,  or  any  other  actual  injury.  Pas- 
toritis  tr.  Fisher,  1  Rawle,  27;  15  Mass.  194;  Gilm.  227.  A  declaration  in  tl^e  trespass  Ibr 
entering  the  plaintiff's  house,  taking  his  goods,  and  terrifying  aiid  fiilsely  imprisoning  his  wife. 
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ly.  ITS         6thly.  Having  ascertained  the  mode  of  stating  the  cause  of  action^  the 
PABT8,  &c.  pQjnts  relating  to  several  counts  in  the  5ame  declaration  are  next  to  be  con- 
ethlj.  Of    sidered.     The  rules  as  to  \\\q  joinder  of  diflFerent/yrm^  and  causes  of  ao- 
counto(p).  ^^on  have  already  been  treated  of  (<7)  ;  and  it  is  here  only  necessary  to  in- 
quire when  or  to  what  extent  the  statement  of  the  same  cause  of  action  in 
dififercnt  counts  is  at  present  permitted  (1).  We  will  however  first  consid- 
[  *409  ]  er  the  practice  before  the  recent  rules,  and  then  *state  those  rules  and  the 

advisable  course  of  framing  declarations  as  respocts' several  counts. 
Theprao-        Before  the  recent  pleadings  rules,  Hil.  T.  4  W.  4,  r.  5,  f  a  declaration 
tioe  ante-    might  consist  of  numerous  counts,  and  the  jury  might  assess  entire  or  dis- 
S^*"iead.  *^^^*  damages  on  all  the  counts  (r)(2)  ;  and  it  was  usual,  particularly  in 
log  rules*   assumpsit  and  in  actions  on  the  case  to  set  forth  the  plaintiff's  same  cause 
of  Hil.  T.    of  action  in  various  shapes  in  different  counts,  so  that  if  he  failed  in  the 
4.  w.  4.     proof  of  one  count  he  might  succeed  on  another  (5).     Such  additional 
counts  have  been  aptly  termed  safety  valves  (f).  The  variations,  however, 
must  even  then  have  been  substantial;  for  if  the  different  counts  were  so 
similar  that  the  same  evidence  would  support  each,  and  the  variation  was 
of  any  considerable  length  and  vexatiously  inserted  (u),  the  Court  would, 
on  application,  refer  it  to  the  master  for  examination,  and  to  strike  out 
the  redundant  counts,  and  in  gross  oases  direct  the  costs  to  be  paid  by  the 
attorney  (v)  (3)  :  but  under  the  restriction  of  avoiding  as  much  as  posd- 
ble  any  unnecessary  increase  of  the  costs,  it  was  advisable,  when  the  case 
would  admit,  to  state  in  vacrious  counts  the  facts  in  different  ways,  corny 
sponding  with  the  evidence  which  might  probably  be  adduced,  and  such 
counts  were  in  general  progressively  more  brief  and  concise  ;  and  this  was 
particularly  necessary  in  special  assumpsits,  where  there  was  a  doubt  either 
as  to  the  consideration  of  the  terms  of  the  contract  or  its  legal  effect,  or 
the  mode  in  which  the  plaintiff  had  performed  his  part,  or  the  defendant 
had  violated  his  (x).    Thus,  in  a  special  action  of  assumpsit  for  a  breach 
of  promise  of  marriage,  if  the  defendant  promised  to  marry  upon  a  partic- 
ular day,  the  first  count  was  framed  accordingly,  but  for  fear  the  plaintiff 
should  not  be  able  to  prove  such  particular  promise,  it  was  nsual  when 
the  evidence  would  probably  support  the  allegation,  to  add  a  count  to  mar- 
ry on  request,  another  to  marry  in  a  reasonable  time,  and  another  to  mar*  | 
ry  generally  (y).     So  in  declaring  on  a  contract  to  deliver  goods,  if  the  : 

(p)  In  general,  Stephen,  2d  ei&.  809;  8d  several  oounts,  irhen,  2  Stark.  Crim.  LaWt 

edit.  266,  267  to  277.  460;  1  Chit.  Crim.  Law,  262. 

(5)  AnU,  199.  (0  Ptr  Vaughan,  B.,  in  2  DowL  76;  1 

(r)  Per  De  Grey,  C.  J.,  8  Wila.  185.    In  C.  Cromp.  &  M.848. 
Y          P.  the  Court  would  compel  the  plaintiff  to         (v)  8  Smith,  118.  i 

elect  in  the  term  after  the  trial  on  what  count         (v)  1  New  Rep.  289;  Rep.  T.  Hardw.  129; 

he  would  enter  up  a  yerdict  taken  generally,  see  the  former  practice  as  to  Urikin$^  out  tv^  , 

2  Taunt.  86.  perfluaui  counit^  Tidd,  9th  edit  616;  and  8 

(s)  8  Bla.  Com.  295.    In  mixed  actions,  as  Chitty's  Gen.  Prac.  688;  see  1  D.  &  R.    171,  | 

quare  impeditt  several  counts  are  admissible,  508;  1  Chit.  R.  709;  2  Bing.  412.  ' 

and  often  essential,  see  1  Adol.  &  Ell.  894;  in         {x)  See  Stephen,  2d  ed.  315. 

indictments,  the  courts  object  to  there  being  .     (y)  Post,  vol  ii. ;  1  M.  &  P.  289. 

was  held  good  after  verdict,  and  .that  the  injary  to  the  wife  should  be  taken  as  a  matter  of  i^ 
gravation  only.    Heminway  v.  Saxton,  8  Mass.  222.     And  see  Dimmett  v,  Eskridge,  6  Muaf. ; 
808;  Sampson  v.   Coy,   15  Mass.  498;  Treat  v.  Barber,  7  Conn.  275;  Butler  v.   Kent,  19; 
Johns.  228. 

(1)  Two  counts  are  inadmissible  in  a  writ  of  right  or  of  replevin.    Boston  o.  Otis,  20  Pick. 
80;  Hart  v.  Fitzgerald,  2  Mass.  509. 

(2)  Vide  Neal  v.  Lewis,  2  Bay,  206. 

(8)  See  the  people  v.  The  New  York  C.  Pleas,  19  Wend.  118. 

t  See  Amerioftn  Editor's  Preface. 
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sdpnlatioQ  was  to  deliver  within  a  specified  time  and  at  a  particular  place,   ^*  ^ 
the  first  count  was  adapted  to  such  facts,  and  the  second  to  deliver  on  re-  '^"»  ^' 
quest  or  generally,  and  a  third  within  a  reasonable  time  {z^  ;  and  it  was  ^^^^^^ 
frequently  advisable  to  declare  in  diflfcrent  counts,  the  one  on  an  executo-  (^unts. 
rj,  the  other  on  an  executed  oonsideration,  the  first  to  *admit  of  evidence 
of  the  defendant's  stipulation  at  the  time  of  entering  into  the  contract, 
the  other  of  subsequent  admissions  or  promises.     And  we  have  seen  that 
in  an  action  at  the  suit  of  an  executor  or  administrator,  it  is  frequently 
necessary  to  add  a  set  of  counts  on  promises  to  the  plaintiff  in  his  repre- 
sentative capacity,  in  order  to  admit  of  evidence  of  a  promise  or  acknowl- 
edgment to  the  plaintiff,  to  take  the  case  out  of  the  statute  of  limita- 
tions (a).     It  was  usual  also  to  add  such  common  counts  as  were  applica- 
ble to  any  part  of  the  plaintiff's  case  (6),  and  after  the  indebitatus  count 
for  work  and  labor,  or  goods  sold,  &c.  it  was  usual  to  add  a  quantum  me- 
ruit  or  valebant  count  (c),  though  the  latter  we  have  seen  had  of  late  been 
considered  unnecessary  (d). 

Also  in  debt  on  simple  contracts,  legal  liabilities,  and  penal  statutes,  it 
▼as  frequently  advisable  to  vary  the  statement  of  the  cause  of  action  in 
different  counts.  But  in  debt  on  specialties  and  records,  and  in  covenant^ 
as  the  instrument  declared  upon  could  not,  if  due  care  were  taken,  vary 
from  the  statement  in  the  declaration,  one  count  would  in  general  suffice. 
In  an  action  upon  a  deed,  of  which  a  profert,  or  an  excuse  for  it,  might  be 
necessary,  if  it  were  doubtful  whether  the  deed  could  be  produced  or 
whether  it  were  in  the  possession  of  the  defendant,  or  be  lost  or  destroyed, 
it  was  proper  to  declare  in  one  count,  stating  the  profert ;  in  another  count, 
stating  the  deed  to  be  in  the  possession  of  the  defendant ;  and  in  a  third, 
that  it  was  lost,  &c.  (e)  ;  so  that  the  risk  of  being  restricted  to  making  a 
profert  without  being  able  to  give  oyer,  or  of  alleging  an  excuse  which 
eonld  not  be  established,  might  be  avoided. 

In  declarations  for  torts^  several  counts  for  the  same  cause  of  action 
were  also  frequently  advisable,  particularly  in  actions  for  words  which  are 
Qsnally  stated  in  different  ways,  and  sometimes  with  different  innuendoes 
80  as  to  meet  the  probable  evidence  (/).  In  trespass,  if  there  had  been 
two  or  more  assaults,  it  was  proper  to  insert  as  many  counts  as  there  were 
assaults,  in  order  to  avoid  the  necessity  for  a  new  assignment  (g*)  ;  and  if 
there  were  only  one  count,  and  the  plaintiff  failed  in  proving  one  battery, 
he  could  not  after  attempting  to  do  so  give  in  evidence  another  assault,  as 
he  might  do  if  there  had  been  two  counts  (A).  So  in  trespass  quare  claur 
sumfregilj  if  there  have  been  any  asportation  of  personal  property,  it  was 
usual  to  insert  two  counts,  in  the  first  chargitig  an  injury  to  the  land  and 
taking  the  goods  there,  which  is  in  its  nature  local  and  must^be  proved,  as 
laid ;  and  in  the  second  declaring  merely  for  the  asportation  of  the  goods, 
which  is  transitory,  and  may  be  supported  though  the  taking  •be  proved  [  *411  j 
elsewhere  (i)  (1).    And  where  there  had  been  an  asportation  of  personal 

{x)  Id.  154,  165.  (/)  Poit,   vol  iL;  in  Beplevin,  Vin.  Ab. 

(a)  JnU,  859, 860.    See  the  form,  poti,  yoI.  Declaration,  Q. 

iL;  and  eee  faUy  the  fbrm  in  Fozwist  v.  Tre-  {g)  1  Saand.  299,  n.  6;  1  T.  B.  479;  poti^ 

Bime,  2  Saand.  207.  208.  toI.  ii. 

(6)  AnU,  889  to  860.  {h)  1  Campb.  478. 

(e)  8  Bla.  Com.  295.  (t)  Per  Bailer,  J.,  1  T.  R.  479;  and  see  7 

{d}  AnU,  848;   2  Saand.  122  a.  East,  825. 

(e)  4 East,  585;  1  Esp.  Bep.  887 ;  pott.yol  ii. 

(1)  Where  in  trespass  for  breaking  the  plaintiff's  close,  and  taking  away  his  chattels, 
dM  declaration  does  not  contain  a  ooant  for  only  taking  the  chattels,  the  plaintiff  cannot 
noorer  Ibr  taking  them,  unless  he  proves  a  breach  of  the  close.    Bopps  v.  Barker,  4  Pick.  239. 


411  OF  THE  DECLAHAtlOH. 

IV.  ITS     property,  (which  in  the  Case  of  roots,  earth,  or  other  matter  affixed  to  the 
PARTS,  &o.  jYCf,iiQid^  must  be  an  actual  carrying  away  from  the  land  where  the  same 
^*^^y- ^^   was  dug,  &c.  and  not  a  mere  conveyance  of  it  to  another  part  of  the  prem- 
oonnts.       ^^^s  where  the  same  was  dug)  (Ac),  it  was  expedient  to  insert  the  common 
asportavit  count  (/).  If,  however,  a  declaration  in  trespass  contained  two 
counts,  and  the  defendant  pleaded  not  guilty  to  the  first,  and  suffered  judg- 
ment by  default,  as  to  the  other,  and  on  the  trial  the  plaintiff  only  proved 
oile  act  of  trespass,  to  which  the  second  count  was  applicable,  he  was  not 
entitled  to  a  verdict  on  the  first  (wt).     So  if  a  declaration  contained  two 
counts  in  fact  on  the  same  bond  or  instrument,  and  the  defendant  pleaded 
a  plea  applicable  to  both  the  counts,  and  also  a  special  plea  which  was  an 
answer  to  the  first  count  only,  and  such  special  plea  was  substantiated, 
then  the  plaintiff  could  not  at  the  trial  abandon  the  first  count  and  proceed 
on  the  second,  so  as  to  avoid  the  effect  of  the  special  plea  (n)  (1). 

In  the  adoption  of  several  counts  care  must  be  taken  that  there  be  no 
misjoinder  (o).  The  jury  may  indeed  assess  entire  or  distinct  datpages  on 
each  of  the  counts  (2)  when  separate  injuries  have  been  proved  (/?).    If 
distinct  damages  be  assessed,  judgment  may  be  given  upon  either  of  the 
counts  ;  but  if  the  jury  find  entire  damages  on  all  the  counts,  the  judg- 
ment must  be  entire,  in  which  case  if  one  of  the  counts  be  insufficient 
judgment  will  be  arrested,  or  a  writ  of  error  be  substantiable  (g)  (3),  and 
the  judgment  will  be  arrested  in  ioto^  and  no  venire  de  novo  awarded  (r)  ; 
(4).     In  case  therefore,  if  there  be  an  insufficient  count,  if  the  mistake  i 
bo  discovered  before  verdict,  it  is  expedient  to  strike  it  out  by  leave  of  the  | 
judge,  or  to  enter  a  nolle  prosequi  as  to  such  count ;  or  at  the  trial  to  take  | 
a  verdict  only  on  the  sufficient  counts,  cautiously  avoiding  to  give  evidenca  I 
in  support  of  the  bad  count.     However,  where  a  general  verdict  has  been  j 
taken  and  evidence  given  only  on  the  good  counts,  the  Court  will  permit 
the  verdict  to  be  amended  by  the  judge's  notes,  &c.  (5)  ;  and  if  it  appear  ■ 

{k)  HaUock,  76.  1  Ney.  &  Maa.  821. 

(0  Hallook,  74  to  84:  and  see  7  East, 825;  (p)  Id, 

and  pott,  vol.  ii.  as  to  costs.  {q)  Cowp.  276;  8  Wils.  185;  2  Sannd.  161  b; 

(m)  7  T.  R.  727.  Dougl.  722,  780;  8  M.  &  Sel.    110. 

(n)  Andseean/e,  889,  840.  (r)  Id,  ibid. 
(o)  As  to  misjoinder,  see  arUef  199  to  206; 


(1)  Driggs  V,  RookweU,  11  Wend.  506. 

(2)  Vide  Barnham  v.  Webster,  5  Mass.  269.  And  the  plaintiflf  may  enter  a  nolUprotequiu 
to  the  iDSufficient  coant.    Livingston  v.  Livingston,  8  Johns.  189. 

(8)  Vide  Backus  v.  Richardson^  5  Johns.  476;  Cheethim  v,  Tillotson,  Id.  435;  Bayaid 
V.  Malcom,  2  Johns.  578;  Van  Kensselaer  v.  Platner,  2  Johns.  Cas.  18,  21,  28;  Hopkins  v. 
Beedle,  1  Caines,  849;  Vaughan  v.  Havens,  8  Johns.  110;  Benson  v.  Swift,  2  Alasa.>58; 
P6U  V.  Lovett^  19  Wendell,  546;  J3.  C,  22  WendeU,  869;  Bodley  t;.  Roop.  6  BlackfL  158. 
Contra  Neal  v.  Lewis,  2  Bay,' 204;  Neilson  v,  Emerson,  2  Bay,  489;  Blanchard  v.  Fiske,  2  K. 
Hamp.  398.  Where  in  an  action  of  covenant,  several  breaches  were  alleged,  and  a  dbcbarge 
pleaded  as  to  part,  on  which  the  defendant  had  judgment  on  demurrer,  and  issue  taken  as  to 
the  residue,  and  a  general  verdict  for  the  plaintiff,  it  was  intended  that  the  verdict  was  for  such 
breaches  only  as  were  not  covered  by  the  special  plea.    Eastman  v.  Chapman,  1  Day,  30. 

(4)  See  Gordon  v.  Kennedy,  2  Binn.  287.  But  in  Hopkins  9.  Beedle,  1  (.'aines  Rqk 
847,  where  judgment  was  arrested  onaccount  of  entire  damnges  having  been  given,  some  of . 
the  counts  in  the  declaration  being  bad,  the  court  said  that  the  plaintiff,  on  application,  znighl 
have  been  entitled  to  a  venire  de  novo,  on  payment  of  costs.  And  in  another  case,  Lyle  v.  Cay- 
son,  1  Caines,  581,  where  judgment  went  by  de&ult,  the  court  held  that  the  plaintiff  was  en* 
titled  to  a  writ  of  inquiry  de  novo  on  payment  of  costs.  Et  Vide  Livingston  r.  Rogers,  1 ' 
Caines,  588. 

(5)  Ace.  Union  Turnpike  Company  v.- Jenkins,  1  Caines,  818.     Etvide  Stafford  r.  Green, 
Johns.  505;  Van  Rensselaer  v.  Platner,  2  Johns.  Gas.  17;  Roe  v,  Crutchfield,  1  Hen.  &  Muj 
865;  Roulaine  v.  M'Dowall,  1  Bay,  490;  Cooper  v,    Fissel,  15  Johns.   818;   Cornwall 
Gould,  4  Pick.  146;  Paftten  v.  Gumey,  16  Mass.  187;  Paul  v.  Harlen,  9  Serg.  &  R.  28;  N< 
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by  the  judge's  notes  that  the  jury  calculated  the  damage  on  evidence  ap-    i^-  »" 
plicable  to  the  good  count  ocly,  the  judge  will  amend  the  postea  by  direct- ^^"'^'  *^' 
ing  that  the  verdict  be  entered  on  those  counts,  though  evidence  was  giv-  6thiy.  Of 
en  applicable  to  the  bad  count  also  (5).     And  where  judgment  has  been  counte. 
:  given  on  demurrer  or  by  nil  dicet  in  favor  of  the  plaintiff,  he  may,  after 
entering  judgment  for  himself  upon  the  whole  *declaration,  upon  discover- 
ing any  error  in  one  of  the  counts,  waive  his  judgment  on  that  count  and 
enter  it  for  the  defendant  (0  (!)•     A  nolle  prosequi  as  to  one  count  does 
Bot  preclude  the  plaintiff  from  proceeding  at  the  trial  upon  another  count, 
vhich,  although  apparently  for  a  different  cause  of  action,  is  in  reality 
founded  on  the  demand  which  might  have  been  recovered  upon  the  count 
which  the  plaintiff  abandoned  (u). 

The  costs  also  were  always  to  be  considered  in  adding  several  counts.  Costs  of 

Before  the  late  rules  the  law  was  thus, — ^where  the  plaintiff  obtained  a  ver-  ^^n™\^x 

diet  only  upon  one  of  several  counts  or  issues,  whether  in  the  King's  Bench 

or  Common  Pleas,  he  was  only  entitled  to  the  costs  relating  to  the  trial  of 

such  issues  ;  and  the  defendant  was  not  allowed  the  costs  of  the  counts  found 

for  him,  though  upon  supposed  causes  of  action  different  from  that  in  respect 

of  which  the  plaintiff  recovered  (y)  ;  and  the  same  rule  prevailed  where  a 

defendant  succeeded  on  a  demurrer  as  a  part  of  the  plaintiff's  demand, 

and  the  plaintiff  had  obtained  a  verdict  aS  to  the  residue,  in  which  case 

BO  costs  were  allowed  to  the  defendant  in  respect  of  the  demurrer(2:):  but 

if  there  were  two  distinct  causes  of  action  in  two  separate  counts,  and  as 

;to  one  the  defendant  suffered  judgment  by  default,  and  as  to  the  other  took 

[iBsac  and  obtained  a  verdict,  he  was  entitled  to  judgment  for  his  costs  on 

the  latter  count,  notwithstanding  the  plaintiff  was  ei^titled  to  judgment  and 

jeosts  on  the  first  count  (a).     It  was  considered  that  where  the  plaintiff  in 

['different  counts  varied  the  statement  of  the  same  cause  of  action  for  fear 

[tfa  variance  and  nonsuit  on  the  trial,  and  succeeded  upon  one,  it  was  but 

jicasonable  that  he  should  not  be  punished  with  the  payment  of  costs  inre- 

[apect  of  such  other  of  the  counts  as  he  might  not  be  able  to  prove  ;  but 

that  where  he  unnecessarily  and  without  foundation  proceeded  in  the  same 

[declaration  in  different  counts  for  distinct  causes  of  action,  requiring  the 

^fendant  to  adduce  different  or  additional  evidence  to  resist  them,  it 

light  be  more  reasonable  to  allow  the  defendant  the  costs  of  such  improp- 

counts^  and  of  the  evidence  which  the  defendant  adduced  to  negative 

[ftem  (Jf)  ;  but  according  to  the  practice  the  defendant  was  not  in  either 

'tase  entitled  to  costs  (c-J  (2).  ^  • 


,    (j)  2  Sannd.  171  b;  Dongl.  780;  10  Moore, 
|ii6, 152  a;  Tidd,  9th  ed.  901,  718. 
(i)  2  B.  &  P.  49. 
(b)  1  B.  &M.  811. 
(i)  Seefidd,  9tb  ed.  917,  971. 
(y)  2  D.  &  P.  884;  5  £a8t,  261;  2  Marsh. 
-,  8    M.  &   Sel.   823;  16  East,  129.    In 
I,  4th  edit.  874,  n.S,  and  6  East,  268,  the 
ike  of  the  Common  Pleas  is  stated  other- 
but  the  case  in  2  B.  &  P.  884,  appears 


to  have  escaped  obserration;  and  see  Tidd. 
9th  ed.  974,  976 

{z)  5  East,  261;  Tidd,  9th  ed.  972. 

(o)  8  T.  R.  664;  6  Id,  602,  608. 

{b)  See  Lord  Eldon's  observations  in  2  B. 
&  P.  886,  and  L-.rd  Kenyon's  in  6  T.  R.  601. 

(c)  2  B  &  P.  386;  6  East,  261;  Tidd, 
971,  972;  Hopkins  v.  Barnes,  2  Price,.  186; 
and  see  Jervis's  Rules  Hil.  T.  2  W.  4,  r.  74, 
note  (x). 


Durham,  9  Cowen,  161;  Sayre  v,  Jewett,  12  Wend.  186;  Clarke  v.  Lamb,  6  Pick.  612; 
V.  Kennedy,  11  Pick.  126;  Walker  v. 'Dewing,  8  Pick.  620;  Jackson  v.  Cannon,  2  Cowen, 
jft-S;  Hanlej  v.  Lewin,  6  Ham.  227;  Girard  v.  Styles,  4  Teates,  1 ;  Scott  v.  Galbraith,  1  DaU. 

m. 

(1)  Contra  Bachns  v.  Richardson,  6  Johns.  476.    Unless  he  obtain  leave  of  the  court  to  do 
^   Uud. 

(2)  If  jndgmeiit  is  arrested  for  one  bad  oouni,  the  defendant  is  entitled  to  his  full  costs  on  aU 
fhsiMon,  ss  the  party  preYailing.    Gibson  v.  Waterhouse,  6  Greenl.  19. 
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IT.   ITS 

PAHTS,  &C. 

6thly.  Of 

several 

counts. 

The  exist- 
ing Rules 
flil.  T.  2, 
W.4,c.  74, 
as  to  costs 
of  several 
issues. 


At  length  however  the  General  Rule,  Hil.  T.  2  W.  4,  r.  74,  ordered 

*^'  that  no  costs  shall  be  allowed  on  taxation  to  a  plaintififupon  any  coonts 

or  issues  upon  which  he  has  not  succeeded  ;  and  the  costs  of  all  issues 

found  for  the  defeadant  shall  be  deducted  from  the  plaintiff 's  costs ;"  and  j 

it  has  been  held  that  the  general  issue  to  a  declaration  containing  many  | 

counts  creates  as  many  issues  within  the  meaning  of  this  rule,  and  the  d^ 

fetidant  is  now  entitled  to  costs  upon  every  count  on  which  the  plaintiff 

fails  (e/),  and  the  rule  applies  to  each  separate  count  in  ejectment  (e)f 

and  it  has  been  held  that  if  the  plaintiff  do  not  prove  all  the  words  in  %.' 

count  in  slander  the  defendant  is  entitled  to  the  costs  of  the  pleadingsj 

found  for  him  (/).     The  decisions  and  practical  operations  upon  tiua^ 

rule  have  been  pointed  out  in  another  work,  to  which  the  reader  is  r^ 

ferred  (g*). 

Form  of  In  framing  a  second  or  subsequent  count  for  the  same  cause  of  action^ 
subsequent  care  was  and  still  is  essential  to  avoid  any  unnecessary  repetition  of  thej 
^"^^^  same  matter  ;  and  by  an  inducement  in  the  first  count,  applying  any  matii 
ter  to  the  following  counts,  and  by  referring  concisely  in  the  subseques!; 
counts  to  such  inducement,  much  unnecessary  prolixity  may  be  avoided 
and  this  is  usual  in  actions  for  words,  and  proper  to  be  attended  to  in 
cases  (A)  (1).  But  unless  the  second  count  expressly  refers  to  the  fii 
no  defect  therein  will  be  aided  by  the  preceding  count ;  for  though 
counts  are  in  the  same  declaration,  yet  they  are  for  all  purposes  as  distil 
as  if  they  were  in  separate  declarations  ;  and  consequently  they  must 
dependently  contain  all  necessary  allegations,  or  the  latter  count  must 
pressly  refer  to  the  former  (i)  (2).  The  commencement  of  a  seconded 
"  And  whereas  also,"  Ac.  is  sufficiently  positive  (k).  In  order  to  av< 
any  objection  on  the  ground  of  duplicity  (/),  it  is  advisable  to  insert  in 
second  count  for  the  same  cause  of  action,  the  word  ^^  other  "  goods, 
(m)  or  in  ejectment  *'  other  "  messuages,  Ac.  («)  ;  but  after  verdict 
[  *414  ]  *Gourt  will  not  intend  the  goods,  &c.  mentioned  in  the  second  count  to 
the  same  as  those  in  the  first,  unless  it  be  expressly  so  stated  (o). 


{d)  Cox  V,  Thomson,  2  Crom.  &  Jer.  498. 

(e)  Doe  v.  Webber,  1  Har.  Rep.  10. 

(/)  Prudhommev.  Fraser,  1  Har.  Rep.  6. 

{g)  8  Chitty's  Gen.  Prac.  467  to  479. 

(A)  See  the  obseryatioos  of  Lawrence,  J., 
1  East,  506.  and  2  Hen.  Bla.  J8l,  182;  2 
Wns.  114,  115;  Cro.  Eliz.  240;  2  Bla.  Rep. 
1088;  and  precedents,  Crown,  Circ.  Comp. 
9th  edit.  (1820)  ;  po*U  vol.  ii.  In  a  second 
count,  on  a  deed  or  agreement,  it  is  not  un- 
usual to  commence  the  count  by  alleging  that 
**  the  deed  or  Agreement  in  the  first  count 
mentioned,  haying  been  mnde  as  therein  men- 
tioned," &c.  But  it  would  seem  to  be  more 
correct  to  aver,  that  **  a  certain  oiJur  deed  or 
agreement  was  made  between  the  parties  con- 
taining the  like  terms  and  stipulations  as 
were  and  are  contained  in  the  deed  set  forth  in 
the  first  count;**  for,  as  observed  by  Mr.  Ser- 


jeant Stephen,  (2d  ed.  818,  819,)  Whetheri 
subjects  of  several  counts  be  really  distill 
identical,  they  must   always    purport  lo 
founded  on  distinct  causes  of  action,  and 
tot^efer  to  the  same  matter.    This  is  eyn 
ly  rendered  necessary  by  the  rule  against 
plicity,  (see  anU^  226,)  which,  though  ecu  ,^ 
as  to  the  declaration  by  t^vjise  of  sevfl 
counts  in  the  manner  here  described,  i^  nstl 
be  directly  violated, 

(t)  Bac.  Ab.  Pleas,  and  Pleading,  B.  L 

(k)  Post,  yol.  ii. 

(0  See  ante,  226. 

(m)  2  Ld.  Raym.  862;  7  Mod.  148,  &^ 
Com.  Dig.  Pleader,  C.88;  tid  vid€  Salk.  ^ 
Bee  supra  n.  (h). 

(n)  2  Stra.  90S. 

(o)  Salk.  218;  Bac  Ab.  Fle«i,B.  1; 
Ab.  Declaration. 


(1)  It  is  unnecessary  in  slander  to  preface  each  count  with  all  the  inducements  and  a1 
tions  contained  in  the  first;  a  reference  in  the  several  counts  to  the  alleg.ations  in  the  first  ill 
ficient.    Loomis  v.  Swick,  3  Wendell,  205;  Nestle  v.  Van  Slyck,  2  Hill,  282. 

(2)  Where  there  is  special  demurrer  to  the  whole  declaration,  a  count  which  is  bad  cannot  I 
referred  to,  for  the  purpose  of  helping  out  another  count.    Nelson  v.  Swia»  18  Johns.  488. 
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It  not  nnfrequently  happens  that  the  defendant  attempts  to  defeat  the  ad-    i^-  ™ 
TODtage  to  be  .derived  from  several  doubts,  by  alleging  in  bis  plea  thereto  ^-^^^^    ^' 
that  the  supposed  causes  of  action  therein  mentioned  are  one  and  the  same  ^^^^^  P^ 
cause  of  action,  and  then  showing  matter  which  is  only  an  answer  to  one  counts, 
eanse  of  action  (1)  as  in  the  instance  of  two  counts  for  assaults,  the  plea  pieadiDg 
often  has  been,  '^  that  the  assaults  in  the  different  counts  are  but  one  and  ^  Mverai 
the  same ;  and  then  son  assault  demesne  to  the  whole  has  been  pleaded (;?).  ^^°^  ^^^ 
This  mode  of  pleading  is  bad  on  demurrer  (^)  ;  but  if  the  plaintiff  reply  cause  of 
to  the  plea  instead  of  demurring,  he- admits  the  allegation  that  there  is  action, 
intone  canse  of  action,  and  is  restricted  thereto  at  the  trial  (r).     The 
nlaintiff  should  therefore  in  such  case  demur,  if  it  be  material  to  him  to  re- 
ly upon  each  separate  count,  and  not  to  be  limited  to  proof  of  one  cause  of 
action :  for  if  there  be  two  distinct  causes  of  action,  he  might,  it  should 
lecm,  traverse  and  take  issue  upon  the  allegation  that  the  torts  are  one 
aud  the  same. 

.  The  common  law  right  to  introduce  several  counts  into  the  same  dec-  The  rale 
laration,  in  fact,  for  the  same  svbject  matter  of  complaint^  and  varying  S**' J*  *' 
from  the  first  connt  only  in  statement ^  description^  or  circumstances^  hav-  5/5. 7,'^' 
iagbeen  vexatiously  abused,  and  the  necessity  for  permitting  such  \diT\di' prohibiting 
lions  having  been  removed  by  the  3  &  4  W.  4,  c.  32,t  s.  24,  giving  the  "^«^"^ 
|Klge  power  to  amend  pending  the  trial  of  an  action  in  almost  every  case  SecUio  *° 
if  variance^  not  prejudicing  the  opponent  on  the  trial  of  the  merits^  the  thereon, 
ptag.  Gen.  Hil.  Term,  4  W.  4,  reg.  5,t  after  reciting  that  consequence, 
tben  limits  the  use  of  several  counts. 
Beg.  5  orders,  that  several  counts  shall  not  be  allowed,  unless  a  distinct  Several 
ecl-maUer  of  complaint  is  intended  to  be  established  in  respect  of  each ;  counts  and 
shall  several  pleas,  or  avowries,  or  cognizances  be  allowed,  unless  a  aiSwi? 
inct  ground  of  answers  and  defence  is  intended  to  be  established  in 
^pect  of  each. 
I.  Therefore  counts  founded  on  one  and  the  same  principal  matter  of  com-  instances 
* '  It  but  varied  in  statement,  description,  or  circumstances  only,  are  not  ^p*^**^***" 
be  allowed. 

£r.  gr.  Counts  fouilded  upon  the  same  contract,  described  in  one  as  a  Contract 
itract  without  a  condition,  and  in  another  as  a  contract  with  a  condi-  Ji^^^"* 
3,  are  not  to  be  allowed  ;  for  they  are  founded  on  the  same  subject- 
itter  of  complaint,  and  are  only  variations  in  the  statement  of  one  and 
( same  contract. 

So,  counts  for  not  giving,  or  delivering,  or  accepting  a  bill  of  exchange  Non-de- 
payment,  according  to  the  contract  of  sale,  for  goods  sold  •and  deliver-  ^\^®!7  °^ 
and  for  the  price  of  the  same  goods  to  be  paid  in  money,  are  not  to  be  ^l^x,  ^*^" 
lowed.  r  ♦^j^g  •] 

80,  counts  for  not  accepting  and  paying  for  goods  sold,  and  for  the  ^^^^^^^^  ^. 
rice  of  the  same  goods,  as  goods  bargained  and  sold,  are  not  to  be  al-  ing^"^ ' 

)Wed.  pAyiog  for 

Bat  connts  upon  a  bill  of  exchange  or  promissory  note,  and  for  the  con-  8*^*'  ^^ 
Oration  of  the  bill  or  note  in  goods,  money,  or  otherwise,  are  to.be  "*  ^ 
idered  as  founded  on  distinct  subject-matters  of  complaint ;  for  the 

W  8«e|H)rf,  ▼ol.  ill.  (r)  1  R.  &  M.  118, 

Ah)  S«e  Index,  "  Qike  vird  eadem.** 


(1)  See  Colby  9.  Everett,  10  N.  Hamp.  829. 
t  See  American  Editor's  Preface. 
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IV.  ITB 
FABTS,   &C. 

6thly.  Of 

several 

counts. 

Policies. 

premium. 

Charter 
parties, 
freight 
pro  rata. 

Demise 
and  use 
and  ocou- 
patioD. 
Mistea- 
Nonfea- 
sanoe. 
Trespass. 


Indibita- 
tut  as-' 
sumptit. 
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stated. 


Several 
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Instances 
of  pleas 
and  avow- 
ries, &c. 
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The  cases 
above  men- 
tioned as 
instances 
only. 

Departure 
from  these 
rules,  how 
taken  ad- 
vantage of. 


debt  and  the  security  are  diflferent  contracts,  and  such  counts  are  to  be 
allowed. 

Two  counts  upon  the  same  policy  of  insurance  are  not  to  be  allowed. 

But  a  count  upon  a  policy  of  insurance,  and  a  count  for  money  had  and 
received,  to  recover  back  the  premium  upon  a  contract  implied  bylaw,  are 
to  be  allowed. 

Two  counts*  on  the  same  charter-party  are  not  to  be  allowed. 

But  a  count  for  freight  upon  a  charter-party,  and  for  freight  pro  rata  ; 
itdneris,  upon  a  contract  implied  bylaw,  are  to  be  allowed.  •    ; 

Counts  upon  a  demise,  and  for  use  and  occupation  of  the  same  land  for 
the  same  time,  are  not  to  be  allowed. 

In  actions  of  .tort  for  misfeasance,  several  counts  for  the  same  injury, 
varying  the  description  of  it,  are  not  to  be  allowed. 

In  the  same  actions  for  nonfeasance,  several  counts  founded  on  varied  \ 
statements  of  the  same  duty  are  to  be  allowed. 

Several  counts  in  trespass  for  acts  committed  at  the  same  time  and  place^i 
arc  not  to  be  allowed. 

Where  several  debts  are  alleged  in  indebitatus  assumpsit  to  be  due  in^ 
respect  of  several  matters,  ex  gr.j  for  wages,  work  and  labor  as  a  hired^ 
servant,  work  and  labor  generally^  goods  sold  and  delivered,  goods  bar-j 
gained  and  sold,  money  lent,  money  paid,  money  had  and  received,  and  thej 
like,  the  statement  of  each  debt  is  to  be  considered  as  amounting  toase^: 
eral  count  within  the  meaning  of  the  rule  which  forbids  the  use  of  several; 
counts,  though  one  promise  to  pay  only  is  alleged  in  consideration  of  aO. 
the  debts. 

Provided  that  a  count  for  money  due  on  an  account  stated  may  be  joio*: 
ed  with  any  other  count  for  a  money  demand,  though  it  may  not  be  intent 
ed  to  establish  a  distinct  subject-matter  of  complaint  in  respect  of  each 
such  counts. 

The  rule  which  forbids  the  use  of  several  counts  is  not  to  be  considei 
as  precluding  the  plaintiff  from  alleging  more  breaches  than  one  of  the 
contract  in  the  same  count. 

Pleas,  avowries,  and  cognizances,  founded  on  one  and  the  same  prince 
pal  matter,  but  varied  in  statement,  descriptions,  or  circumstances  only^, 
(and  pleas  in  bar  in  replevin  are  within  the  rule),  are  not  to  be  allowedJ 
The  rule  then  contains  directions  as  to  the  pleas  of  payment ;  accord  anS 
satisfaction ;  release ;  liability  of  third  *party ;  agreement  to  forbear  ift 
consideration  of  liability  of  third  party  ;  lib.  ten.^  easement,  right  of  way,' 
right  of  common,  common  of  turbary  and  estovers  ;  distress  for  rent,  awl 
damage /<?a5an^,  and  avowries  for  distress  for  rent.    ' 

The  rule  then  declares  that  the  examples  in  this  and  other  places  spe- 
cified are  given  as  instances  only  of  the  application  of  the  rules  to  whiok 
they  relate  ;  but  the  principles  contained  in  the  rules  are  not  to  be  con- 
sidered as  restricted  by  the  examples  specified. 

When  more  than  one  count,  plea,  avowry,  or  cognizance,  shall  ha?0; 
been  used  in  apparent  violation  of  the  preceding  rule,  the  opposite  partyi 
shall  be  at  liberty  to  apply  to  ajudgo  (5),  suggesting  that  two  or  morera 
the  counts,  pleas,  avowries,  or  recognizances,  are  founded  oa  the  sami 


(s)  Semble,  that  according  to  Templar  v. 
Melton.  Hil.  T.  1836,  C.  P.  the  application 
m  nst  in  first  instance  be  to  a  jud^e  at  f!ham' 


berSf  and^  it  is  doabtfnl  whether  there  eanl4 
an  appeal' to  the  Ck>art;  and  see  Chitty*9  Qm^ 
Prao.  86,  n.  (u). 
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sabject-matter  of  complaint  or  grt)und  of  answer  or  defence,  for  an  order    !▼•  ns 
that  all  the  counts,  pleas,  avowries,  or  recognizances,  introduced  in  viola-  '^"»  *•• 
tion  of  the  rule,  be  struck  out  at  the  cost  of  the  party  pleUding ;  whercr  ^'^^^^ 
vpon  the  judge  shall  order  accordingly,  unless  he  shall  be  satisfied,  upon  ^onts. 
eaose  shown,  that  sonxe  dislinct  subject  matter  of  complaint  is  bona  fide 
intended  to  be  established  in  respect  of  each  of  such  coun|s,  or  some  disr 
tiDct  ground  of  answer  or  defence  in  respect  of  each  of  such  pleas,  avow- 
ries, or  recognizances,  in  which  case  he  shall  indorse  upon  the  summons, 
•r  state  in  his  order,  as  the  case  may  be,  that  he  is  so  satisfied  ;  and  shall 
ftlso  specify  the  counts,  pleas,  avowries,  or  cognizances  mentioned  in  such 
application,  which  shall  be  allowed. 

Upon  the  trial,  where  there  is  more  than  one  count,  plea,  avowry,  or  Costs  of 
eognizance  upon  the  record,  and  the  party  pleading  fails  to  establish  a  ^^^  •»<* 
distinct  subject-matter  of  complaint  in  respect  of  each  count,  or  some  dis-  ^^^' 
tioct  groond  of  answer  or  defence  in  respect  of  each  plea,  avowry,  or  cog- 
nizance, a  verdict  and  judgment  shall  pass  against  him  upon  each  count, 
plea,  avowry,  or  cognizance,  which  he  shall  have  so  failed  to  establish, 
and  he  shall  be  liable  to  the  other  party  for  all  the  costs  occasioned  by 
sach  count,  plea,  avowry,  or  cognizance,  including  those  of  the  evidence 
as  well  as  those  of  the  pleadings,  and  further,  in  all  cases  in  which  an  ap- 
plication to  a  judge  has  been  made  under  the  preceding  rule,  and  any  count, 
plea,  avowry,  or  cognizance,  allowed  as  aforesaid,  upon  the  ground  that 
some  distinct  subject-matter  of  complaint  was  bona  fide  intended  to  be  es- 
tablished at  the  trial  in  respect  of  each  count,  or  some  distinct  ground  of 
answer  or  defence  in  respect  of  each  plea,  avowry,  or  cognizance  so  allow- 
ed, if  the  Court  or  judge,  before  whom  the  trial  is  had,  shall  be  of  opin- 
ion that  no  such  distinct  subject-matter  of  complaint  was  bona  fide  intend- 
ed to  be  established  in  respect  of  each  count  so  allowed,  or  no  *such  dis-  [  •417 
tinct  ground  of  answer  or  defence  in  respect  of  each  plea,  avowry,  or  cog- 
nizance so  allowed,  and  shall  so  certify  before  final  judgment,  such  party 
10  pleading  shall  not  recover  any  cost  upon  the  issue  or  issues  upon  which 
ke  succeeds^  arising  out  of  any  count,  plea,  avowry,  or  cognzance  with  re- 
apect  to  which  the  judge  shall  so  certify." 

The  meaning  of  the  terms  of  the  rule,  ^^  unless  a  distinct  subject  matter  Meaning  of 
of  complaint  is  intended  to  be  established  in  respect  of  each,"  is  in  some  ^  ^^' 
measure  explained  by  the  instances  stated  in  the  rule,  and  by  the  instan-  ^^  ^^^ 
ees  given  of  several  pleas  to  be  permitted  or  rejected.    But  we  have  seen  rnlei. 
it  is  still  rather  uncertain  when  a  second  varying  count  may  be  permitted, 
and  the  cases  are  contradictory  (t).    It  seems^that  in  an  action  on  the 
case  for  an  injury  to  a  water-course,  there  may  oe  two  counts,'  one  claim- 
ing it  in  right  of  an  ancient  building,  and  another  in  right  of  a  close  (u) 
and  that  in  an  action  against  the  sheriff  there  may  be  a  count  for  an  arrest 
and  escape,  and  another  for  not  arresting  the  third  person  wheii  there  was 
an  opportunity  (v)  ;  and  in  a  declaration  for.  treble  value  in  not  setting 
.not  ti^es  there  may  be  a  second  count  for  tithes  as  bargained  and  so\d(pp); 

(0  See  3  Chitty's  Gen.  Prac.  482,  488.  (x)  Lawrence  v.  Stevens,  1  Gale,  164;  bot 

(k)  P^  Pateison,  J.,  in  Frankum  v.  Earl  see  8  Dowl.   777»  differently  reported.    See 

fuDoath,  as  stated  in  Bosanqaet'a    Roles,  also  Jenkins  v,  Trebar,  Legal  £ziuniner,  268; 

H;  1  Harr.  Si  Wol.  1;  4  Nev.  &Man.  830;  6  and  Thomas  v.  Whitbread, ic2.  805,  806.    See 

Gir.  k  P.  529.  ,  oases  and  observations,  8  Chitty's  Gen.  Prao. 

(v)    Per  Paterson,  J.,  In  Guest  v.  Everest,  481  to  489;  and  praotioe  as  to  striking  o^%  a 

9    Legal   Observer,    75;  and    Bosanqoet's  ooiml,  itf .  68a 

R«ki,  13,  in  note. 
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IV.  W8     and  in  a  declaration  for  double  rent  a  count  for  use  and  occupation  may 

PARTS,  &o.  j^g  added  (x)  ;  but  in  one  of  the  latest  cases  Park,  B.,  refused  to  allow  a 

^***^^^    count  to  recover  four-pence  per  chaldron  for  metage  on  all  coals  imported 

oountB.      ^^^  ^he  port  of  Truro,  and  another  for  the  same  sum  claimed  to  be  due  as 

a  port  duty,  saying,  that  at  the  trial  of  such  a  cause  of  action  he  should 

certaiply,  if  necessary,  amend  the  declaration  by  altering  one  statement 

to  the  other  tp  meet  the  proof ;  and  that  in  all  the  instances  given  in 

the  rules  in  which  two  counts  are  to  be  permitted  for  the  same  cause  of 

action,  though  grounded  on  the  same  cause,  they  were  not  framed  so  as 

to  claim  exactly  the  same  sum  ;  ex  gr.  on  a  bill  of  exchange,  and  on  the 

cdnsideration  for  it,  a  count  on  a  charty-party  and  a  count  pro  rata 

itineris  (y). 

The  construction  of  this  rule,  prohibiting  the  use  of  more  than  one  count 
or  plea  being  much  connected  with  the  practice  of  the  Courts  has  been 
fully  considered  in  another  work  (x).  As  yet  the  admissibility  of  sev- 
eral counts  seems  to  be  unsettled,  and  upon  the  whole,  in  practice,  when 
after  full  consideration,  it  appears  that  the  proposed  several  counts  are 
essential  for  the  purpose  of  just  security  to  the  plaintiff,  and  that  they 
[  •418  ]  do  not  contravene  the  rule,,  it  seems  to  be  •advisable  to  insert  such  counts 
in  the  declaration,  explicitly  to  state  the  reasons  for  so  doing  to  the 
learned  judge  in  answer  to  any  application  to  strike  out  all  but  one ;  and 
then,  in  case  that  judge  should  order  them  to  be  erased,  to  submit  to  his 
decision,  and  not  pertinaciously  retain  the  counts  objected  to,  at  the  risk 
of  losing  the  costs  under  the  seventh  rule  :  and  in  which  case,  should  a  va- 
riance appear  on  the  trial,  it  is  most  probable  the  judge  who  will  try  the 
cause,  on  proof  of  such  prior  proceedings  at  chambers,  will  permit  an 
amendment. 

7thly.  The  After  stating  the  tort  or  cause  of  action,  and,  when  necessary,  the  spe- 
ooDolosion  cial  injury  or  damage  resulting  therefrom,  the  declaration  concludes  *'  to 
tum%'c.    ^^^  damage  of  the plairuiff  of  £—,  Sfc''  (y).  ' 

««m,  ^  .  j^  penal  actions  at  the  suit  of  a  common  informer,  as  the  plaintiff 's  right 
to  the  penalty  did  not  accrue  till  the  bringing  of  the  action,  and  he  can- 
not have  sustained  any  damage  by  a  previous  detention  of  the  penalty  it 
is  not  proper  to  conclude  ad  damnum  (2)  ;  but  the  mistake  may  be  amend- 
ed even  after  error  brought  (a).  In  an  action  by  husband  and  wife  for  a  I 
battery,  &c.  of  the  wife,  or  whenever  the  wife  is  properly  joined  in  the  ; 
action,  the  declaration  should  conclude  ad  damnum  ipsorum  (^U)  and  when 
the  plaintiff  sues  as  executory  administrator ^  or  assignee  of  a  bankrupt  it 
is  usual  to  state  that  he  ^as  injured  as  such  executor,  &c.  (1).  In  debt 
the  qbject  of  the  action  being  to  recover  a  sum  of  money  eo  nomincy  and 
in  detinue  the  main  object  of  the  action  being  the  recovery  of  the  goods 
.    themselves,  the  damages  are  generally  nominal  (^).    But  in  assumpsit^ 

(y)  JenkiDS  v,  Trebar,  Hil.  T.  1886;  Legal  895. 

.       Examiner,  268,  806  to  807.  (z)  4  Burr.  2021 ,  2490.     1  Manh.  180. 

(ar)  8  Chitty'8  Gen.  Prac.  475  to  449.  (o)  1  Marah.  180;  query^  if  the  claim  to 

(y)   Com.    Dig.  Pleader,   C.   74;   10    Co.  damages  might  not  in  aocb  oaae  be  Tiewed  as 

116  b.  117  a,  b.    As  to  this  conclusion  see  1  mere  surplusage. 

M.    &  Sel.  286.    Wl^en  damagtt  should   in  (b)  Com.  Dig.  Pleader,  dl  84;  id.  2  A.  4; 

general  be  claimed,  ante^  895.    In  assump-  ISalk.  114;  poU^yoLn. 

sit,    ante^  888;  in  actions  ex  delicto^    ante,  (c)  Ante,  114,  125. 


(1)  Bat  this  is  nnneceesarj.     Martin  «.  Smith,  6  Binn.  16,  21. 
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awenanlj  case,  replevin,  trespass,  and  other  actions  really  for  the  recovery   !▼•  "» 
oi  damages,  the  sum  in  the  conclusion  of  the  declaration  must  be  sufficient  '-**"»  ***• 
to  cover  the  real  demand  (rf)  (1)  ;  for  in  general  the  plaintiff  cannot  re-  '^^^  ?*• 
co?er  greater  damages  than  he  has  declared  for,  and  laid  in  the  con- 
clusion of  his  declaration  (e)  ;  and  after  a  verdict  taken  the  Court  will 
not  give  leave  to  increase  the  damages  laid  in  the  declarsition,  and  take 
judgment  for  the  enlarged  damages  (/).     But  if  the  plaintiff  will  waive 
the  verdict,  he  may  be  allowed  to  amend  his  declaration  by  increasing  the 
damages,  and  will  be  let  in  to  a  new  Irial  (g").    If  judgment  be  given  for 
more  damages  than  those  laid  in  the  declaration,  it  is  error,  and  a  Court 
of  error  cannot  reduce  the  sum  to  the  amount  stated  in  the  declaration  (A).      #j^i  q  ^ 
But  the  Court  in  which  the  action  was  brought  will  *allow  the  plaintiff  to  L    ^^^  J 
enter  a  remittitur  of  the  surplus  damages,  and  thus  aid  the  error  (t)  (2). 
If,  therefore,  the  verdict  be  for  more  than  the  damages  laid  in  the  decla- 
ration, a  remittitur  should  be  entered  as  to  the  surplus  before  judgment. 
The  jury,  however,  may  give  a  verdict  for  as  much  as  is  declared  for,  and 
also  give  costs  separately,  which  costs  may  afterwards  be  increased  by  the 
Court,  though  such  damages  and  costs  might  together  exceed  the  damag- 
es laid  in  the  declaration  (/c).     It  is  usual  in  practice  to  state  a  sum  suffi- 
cient to  cover  the  real  demand,  with  interest  up  to  the  time  of  final  judg- 
ment. 

In  point  of  form  the  usual  conclusion  of  a  declaration  in  the  King^s  The/orm« 
Bench  before  the  recent  rules  had  always  been  "  to  the  damage  of  the  ^^JJ*"^'*" 
^aintiff  £ — ,  and  therefore  he  brings  his  suit,  Ac. ;"  or  in  a  qui  tarn  ac- 
tion "  and  therefore  as  well  for  our  said  lord  the  king  (or  *  for  the  poor  of 

the  said  parish  of ,')  as  for  himself  in  this  behalf  he  brings  his  suit, 

4c. ;"  but  in  the  latter  case  the  general  conclusion,  "  and  therefore  he 
hrings  his  suit,  4c."  would  suffice  (m).    In  the  Common  Pleas  the  con- 
clusion was,  "  wfierefore  the  said  plaintff  saith  that  he  is  injured  rfnd  hath 
sustained  damage  to  the  value  (or  *  amount ')  of  £ —  and  therefore  he 
hrings  his  suit,  &c. ;"  and  in  the  exchequer,  the  form  was,  "  To  the  dam- 
age of  the  said  plaintiff  of  £ — ,  whereby  he  is  less  able  to  satisfy  our  said 
lord  the  king  the  debt  which  he  owes  his  said  Majesty  at  his  Exchequer, 
»nd  therefore  he  brings  his  suit,  Ac."    The  above  differences  in  the  form 
of  concluding  in  each  Court  are  still  to  be  observed  in  declarations  in  ac- 
tions removed  from  an  inferior  Court,  but  in  all  personal  actions  com-  . 
^mced  in  either  of  the  superior  Cpurts,  the  Reg.  Gen.  Trin.  T.  1  W.  4,t  ^f^**" 
prescribes  the  following  form :  "  To  the  damage  of  the  plaintif  of  £—  ''^  *""• 
^thereupon  he  brings  suit,  ^c.^^  (n)  but  which  it  is  implied  is  to  vary 

{d)  ^  Lev.  57.  EtiBt,  142. 
^  (e)  10  Co.  117  a.  b.;  Vin.  Ab.  DamageB,         (i)  4  M  &  Sel.  94. 
K-;  Com,  Dig.  Pleader,  C.  84;  4  M.  &  8eL  100.         (A-)  Vin.  Ab.  Damages,  E.  PI.  9, 10, 11 ;  10 

(/)  1  H  &  Sel.  676.  Co.  117  a,  b. 

is)  7  T.  R.  182.  (m)  10  Mod.  258. 

(M  4  M.  &  Set  94;  1  M.  ft  Sel.  676;  6         (it)  Seethe  rale,  potU  toL  ii. 

0)  A  retain  of  propertj  iUegallj  taken,  tboagh  aooepted  bj  the  owner,  is  no  bar  to  an 
I  Jf^,  the  rdturn  and  aooeptanoe  being  available  only  in  mitigation  of  damages.  Hanmer  v. 
*2»y.  17  Wend.  91. 

(2)  Vide  Burger  v.  Kortwright,  4  Johns.  415.  And  the  amendment  has  been  permitted  a/- 
^  jsdgment,  and  after  writ  of  error  broaght,  and  the  excess  of  the  judgment  assigned  as  er- 
j».   Herbert  v.  Hardenbergh»  6  Halst  222.    See  the  SnglUh  and  American  cases  cited  by 

t  See  American  Editor's  Preface. 
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IT.  »    when  at  (he  suit  of  husband  and  wife,  executors,  administrators,  or  assign- 

'^■»»  *••  ees  (0). 

2^-^^  By  the  above  word  suit  or  secta  (a  sequ&ndo)^  was  anciently  understood 
™""*'  the  witnesses  or  followers  of  the  plaintiff,  by  whom  he  proposed  to  prore 
his  case,  for  in  ancient  times  the  law  would  not  put  the  defendant  to  the 
trouble  of  answering  the  charge  till  the  plaintiff  had  professed  himself 
ready  to  make  out  his  case ;  but  the  actual  production  of  the  suit,  the  tec- 
taj  or  followers,  has  long  been  antiquated,  though  the  form  of  it  still  con- 
tinues (p).  In  actions  against  aUomeys  and  other  officers  of  the  Court, 
the  declaration  used  to  conclude  unde  petit  remedium,  instead  of  bringing 

[  *420  ]  suit  (9)  ;  but  an  inaccurate  conclusion,  in  *that  case  was  no  cause  of  de- 
murrer (r)  ;  however,  in  one  case,  on  a  special  demnrrer,  the  Court,  f(»r 
the  sake  of  keeping  up  the  old  established  form  of  ^^  prays  relief,  kc.** 
proposed  an  amendment  without  payment  of  costs  (5).  When  the  action 
was  by  bill  against  a  member  of  the  House  of  Commons,  the  bill  con-  \ 
eluded  with  a  prayer  of  process  to  be  made  to  the  plaintiff,  according  to 
the  statute,  &c.  but  now  in  all  cases  as  well  against  attorneys  as  privi-  . 
leged  persons  the  aboye-mentioned  common  conclusion  ''  To  the  damage  of 
the  plaintiff  of  «£-^,  and  thereupon  he  bnngs  suit,  &c."  is  proper  and 
sufficient  (/)• 

Sthly.  The  In  an  action  at  the  suit  of  an  executor  or  administrator,  immediately  ai^ 
Pxoftri.  ter  the  conclusion,  to  "  the  damage,"  4c.  and  before  the  pledges,  it  was 
always  the  course  to  make  a  profert  of  the  letters  testamentary  or  letters 
of  administration  (u)  (1)  ;  but  in  scire  facias  the  profert  might  be  either 
in  the  middle  or  at  tiie  end  of  the  declaration  (t;)  ;  and  in  an  action  on  a 
note  indorsed  to  the  plaintiff  by  an  administrator  no  profert  is  necessaiy, 
because  the  plaintiff  is  not  entitled  to  the  custody  of  the  letters  of  admin- 
istration, which  however  must  be  proved  on  the  trial  (^).  The  omission 
of  the  profert  when  necessary  is  now  aided  unless  the  defendant  demur 
specially  for  the  defect  (y). 

Pledget  At  the  end  of  the  declaration  in  the  King's  Bench  by  bill,  it  was  usual 
"^^ttoL*  ^  ^^  *^®  plaintiff's  common  pledges  to  prosecute,  John  Doe  and  Rich- 
ard Roe  (zy  But  in  proceedings  by  original,  and  in  the  Common  Pleas,  ^ 
pledges  omitted  were  supposed  to  have  been  found  in  the  first  instance  be- 
.  fore  the  defendant  was  summoned,  and  therefore  they  were  not  to  be  sta-  ' 
ted  at  the  end  of  the  declaration  unless  in  proceedings  against  attorneys, 
&G.  {a).    In  an  action  at  the  suit  of  the  king,  the  queen,  or  an  infjGmt, 

(0)  See  foras,  poit,  toU  ii.  {t)  Beg.  Mioh.  Tem,  1  W.  4,  reg.  15. 

{p)  8  BUl  Com,  296;  Gilb.  C.  P.  4S;  Ste-  («)  Bao.  Ab.  £zecator»  C;  I>angL  6,  a 

phen  on  Pleading,  2d  edit.  476.  Perhape  in  the  notes.    As  to  the  statement  of  lydministrmtioii, 

spirit  of  oonoiseness  evinoed  in  the  modern  see  1  Bioh.  C.  P.  443. 

roles,  the  ooncluding  words,  **  and  thereupon  (v)  CartL  69. 

hB  brings  tuU,*'  might  ha^e  been  omitted.  (x)  Willes,  660. 

These  words  seem  equivalent  to  *'and  this  the  (y)  4  ft  6  Aime,  0. 16,  s.  1. 

*       plaintiff  is  ready  to  Terify.'*  (z)  8  Bla.  Com.  296;  Co.  Lit  161  a,  n.  4; 

(9)  GUb.  C.  P.  49.  Com.  Dig.  Pleader,  C.  16. 

(r)  Andr.  247;  Barnes,  8.  (a)   Sommary  on  Pleadmg»  42;   Banes. 

(f)  Barnes,  167.  168. 

(1)  In  Connectieut.it  is  not  oommon  to  make  profert  of  letters  testamentary.  Champliii  eu 
TiUey,  8  Day,  806.  And  in  debt  by  an  administrator  upon  a  judgment  reooTered  by  kim,  1m 
need  not  dedare  as  administrator.  Tdmadge  v.  Chapel,  16  Mass.  71;  (^wfi>rd  «.  Wkittal. 
lDoag.4,n.  (1). 
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jMges  were  not  at  any  time  necessary  (6)  ;  and  as  they  have  long  ceased    ^-  ^ 
to  be  real  (c),  the  statement  of  them  had  long  been  considered  to  be  un-  '^""^  *°' 
neoessaiy,  and  the  omission  could  not  be  taken  adyantage  of  even  by  spe-  ^^S;^.^^^ 
eial  demurrer  (1),  because  cessante  -  «»«      i^n 

the  recent  Beg.  Gen.  Mich.  T.  3 
addition  oi pledges  in  any  declaration  in  a  jper^emaZ  action. 


not  be  taken  advantage  of  even  by  spe-      ^*  ^ 
nte  ratione,  cessahet  ipsa  lex  (<i)  ;  and  pli^geg. 
W.  4,  reg.  16,  ^expressly  prohibits  the  r  •401  i 


In  considering  the  various,  parts  of  a  declaration,  we  have  incidentally  i>efeot8 
noticed  a  great  variety  of  instances,  in  .which  a  defect  may  be  aided  or  be-  J^^  "**' 
come  unimportant,  either  by  the  defendant's  omission  to  demur  specially 
or  generally,  or  by  bis  pleading  over  (e),  or  by  virtue  of  the  statute  of 
jeofails,  or  by  the  effect  of  a  verdict.    It  is  proposed  to  consider  these 
roles  in  a  connected  point  of  View,  as  they  have  relevance  to  all  parts  of 
{heading,  towards  the  end  of  this  volume,  and  therefore  no  further  notice  - 
need  here  be  taken  of  the  subject  (/). 


(5)  S  Co.  61$  Cto.  Oar.  161;  Co.  Lit  188  a; 

W.  Jones,  177. 
(c)  8  B)m.  Com.  295;  Go.  Lit  161  s,  note 
4',  Fortes.  880;  I  Cromp.  Intr.  48. 

(<0  8  T.  R.  167,  158;  Barnes.  168;  2  Hen. 
Bla.  161 ;  Sammary  on  Pleading,  48.  And 
yetU  ifM  enaoted  hy  the  statute  4  Ann,  o.  16, 
s.  1,  that  no  adrantage  shaU  be  taken  of  the 
of  pledges  ufiUu  oiiigntd  tptciaily 


at  cause  ef  demurrer,  thereby  admitting  the 
omission  to  be  then  an  ezistiDg  objection  :  and 
since  that  statute  leave  has  bc^n  given  to 
amend,  see  1  Wils.  226;  2  Wils.  142;  Rep. 
temp.  Hard.  815;  FortOM.  830;  Barnes,  168; 
Palm.  18; 

(e)  See  an  instaaoe.  Darling  v.  Gom^,  2 
Cr.  &  M.  226. 

(/)  See  Index,  "  J)efecU.'' 


(1)  Aoo.  Baker  «.  PhiUips,  4  Johns.  100. 
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CHAPTER  V. 

OS'  THE  CLAIM  OF  CONUSANCE,  APPEARANCE  AND  DR 

PENCE,  OYER,  AND  IMPARLANCES. 

Before  we  consider  the  different  pleas  in  personal  actions,  it  may  be 
proper  in  this  chapter  to  examine  a  few  points  relating  to,  1st,  the  claua 
of  Conusance ;  2dly,  Appearance  and  Defence ;  3dly,  Oyer ;  and  4thl7,  i 
Imparlances,  The  first  has  long  been  a  proceeding  of  rare  occarrencet' 
The  second^  viz.,  the  statement  in  pleading  of  any  appearance  and  defence^ 
has  been  almost  entirely  altered  by  the  Reg.  Gen.  HiL.  T.  4  W.  4  /and; 
i\iQ  fourth^  relating  to  imparlances  has  as  respects  personal  actions  corn^ 
menced  in  one  of  the  superior  Courts  been  virtually  abolished  ;  but  still  it 
is  advisable  for  students  and  practitioners  to  take  a  concise  view  of  th(^ 
ancient  practice  respecting  those  three  subjects.  As  regards  the  third,^.' 
Oyer  and  pleadings  thereupon,  there  has  been  but  one  recent  alteration^. 
We  will  consider  each  in  the  above  order. 


I.  oLAwof  I.    CLAIM  OP  CONUSANCE. 

The  claim  of  Conusance  or  Cognizance  of  a  suit  (a),  is  defined  to 
an  intervention  by  a  third  person^  demanding  judicature  in  the  oaoi 
against  the  plaintiff,  who  has  chosen  to  commence  his  action  out  of  th< 
claimant's  Court  (6).  It  is  in  form  a  question  of  jurisdiction  betireen  th( 
two  Courts  (c),  and  not  between  the  plaintiff  and  defendant,  as  in  the 
of  a  plea  to  the  jurisdiction,  and  therefor^  it  mustbe  demanded  by  the 
ty  entitled  to  conusance,  or  by  his  representative,  and  by  the  defendant  < 
his  attorney  (d).  A  plea  to  the  jurisdiction  must  be  pleaded  in  persoi 
but  a  claim  of  conusance  may  be  made  by  attorney  (/).  Hence  the  considi 
eration  of  this  claim  might  on  first  view  appear  to  be  foreign  to  a  treaf 
ise  of  this  nature  ;  but  as  it  was  frequently  made  at  the  instigation  of  tl 
r  *428  1  *d6f<^Q<l^^^9  ^^^  affects  the  pleadings,  it  is  proper  to  be  concisely  io* 
quired  into.  This  claim,  when  made  against  the  jurisdiction  of  the  Coar^ 
of  Westminster,  has  not  been  encouraged,  and  therefore  the  greatest  ao^ 
curacy  must  be  observed  in  the  time  and  manner  of  making  it  C/)* 
may  be  considered  with  reference,  I5/,  To  the  several  sorts  of  inferior  ju*^ 

(a)   Ab  to  the  coDitsanoe  in  general,    see         (6)    2   WUb.  409;  see  the   precedents 

Gilb.  C.  P.  192,  &o.$  1  Sellon,  c  vii.;  Tidd,  Bast.  Ent  128;  WiUes,  288;  2  Wile.  410; 

9th  ed.  681;  Yin.  Ab.  Gonsnanoe;  Com.  Dig.  East,  648;  12  Id,  12. 
CourU,   P.;   Bac.  Ab.  Courts,  D.  8;  3  Bla.         (c)  Fortseo.  167;  6  Yin.  Ab.  588, 689,8. 
Com.  298.    As  it  is  stated  that  the  cUim  of         (d)  Id.;  6  Yin.  Ab.  Conusance,  588,  6f 

oonsnanoe  shoal^  be  made  btfort  defence^  see  696,  600;  12  Mod.  666. 
8  Bla.  Com.  298,  I  hare  oonsidered  the  na-         («)  2  WUs.  410;  6  Yin.  Ab.  699. 
ture  of  s  uch  claim  anterior  to  defence  and  im-         (/)  See   the  reason*  2  Wils.   108,    1( 

parlance,  oyer,  and  pleas  to  the  jorisdlotion^  WiUes,  287,  288. 
and  in  abatement. 
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risdiction ;  2(%,  To  the  actions  in  which  conusance  may  be  claimed ;  i-  oi^tM  o» 
My,  To  the  time  and  manner  of  claiming  it ;  and  ith/p,  To  the  proceed-  conusance. 
iDgs  thereon. 

The  privilege  of  claiming  conusance  is  confined  tc^Courts  of  record,  ex-  i^t.  What 
cept  in  the  case  of  ancient  deniesne  (^).  According  to  the  various  dcci-  ^i^-^^ 
;  sions  collected  in  Viner's  Abridgment  (A),  there  are  three  sorts  of  inferior 
jurisdictions.  The^rs^  is  by  grant  ienere  plactla^  which  is  of  the  lowest 
description,  and  is  merely  a  concurrent  jurisdiction,  and  can  neither  be 
daimed  nor  pleaded,  and  where  priority  of  suit  gives  one  court  the  prefer- 
ence (i).  The  second  is  by  grant  habere  cognitionem  pladtorum  and  gives 
t  general  conusance, of  pleas ^  and  this  must  be  limited  as  to  place,  and  be- 
ing intended  for  the  benefit  of  the  lord,  may  be  claimed  by  him,  though  it 
tannot  be  pleaded  by  the  defendant  to  the  jurisdiction.  The  third  is  by 
pant  habere  cognitionem  plac'dorum^  with  exclusive  words^  as  where  the 
liog  grants  to  a  city  that  the  inhabitants  shall  be  sued  within  the  city,  and 
$Di  ^sewhere.  This  may  follow  the  person,  and  need  not  be  confined  to 
toy  place^  and  being  an  exempt  jurisdiction  may  be  either  claimed  by  the 
fcrd  or  pleaded  by  the  defendant  to  the  jurisdictipn  ;  but  even  in  the  latter 
Case  the  proceedings  in  the  superior  Courts  must  be  objected  to  in  the  first 
instance  by  claim  conusance,  or  plea  to  the  jurisdiction  (A;).  Hence  it  is 
I  general  rule  that  where  the  defendant  is  at  liberty  to  plead  to  the  juris- 
iiction  of  the  Court,  the  lord  of  the  franchise  may  claim  conusance,  but 
sot  vice  versa  (/).  Where  two  persons  claim  conusance,  it  is  to  be  grant- 
ed to  him  who  first  demanded  it,  and  the  right  of  the  parties  claiming 
coDDsance  must  be  tried  in  another  action  between  them.  (m).  The  prin- 
cipal modern  instances  of  conusance  having  been  claimed  and  allowed, 
kve  been  on  behalf  of  the  Universities  of  Oxford  and  Cambridge  («). 
The  power  of  claiming  conusance  is  restricted  to  local  actions  (r?)  ;  ex-  [  *424  ] 
i  where  the  defendant  is  a  member  of  the.  University  of  Oxford  or  2diy.  In 
bridge  (p).  It  is^also  confined  to  such  actions  as  were  in  esse  at  the  ^^  "^ 
of  the  grant  (9)  ;  and  does  not  extend  to  those  created  since  by  act 
parliament,  except  where  a  common  law  action  is  given  against  a  per- 
by  another  name  as  debt  against  an  administrator  (r).  Neither  will 
s  privilege  be  allowed  where  the  Court  claiming  conusance  cannot  give 
y(*)j  ^^^  where  there  would  consequently  be  a  failure  of  justice  {t); 
in  replevin,  because  if  the  plaintiff  be  nonsuited,  a  second  deliverance 
aid  be  granted,  which  the  franchise  cannot  issue  (u)  ;  nor  in  guare  irn^ 
\  because  the  inferior  Court  cannot  send  a  writ  to  the  bishop  (x)  ; 
^  in  waste,  or  where  the  lord  is  a  party  and  the  plea  is  to  bQ  holden  be- 


Jr) 


,W 


.(*) 


2  Oab.  C.  p.  191,  192;  2  Inst  140; 
o,239;  6  East,  284. 

Tit.  Conusance,  toI.  y.  568;  see   also 
Dig.  Courts,  P.;  Bae.  Ab.  Courts,  D.; 
06.166;  Tidd.9thed.631.' 
(i)  A/.;  10  Mod.  126;  Hardr,  609;  Palm. 
';  12  Hod.  648. 

Id.;  Andr.  198;  in  some  oases  the  ja- 
ion  of  the  Courts  at  Westminster    is 
ly  taken  away  by  different  statutes, 
create  Courts  of  Requests  for  the  re- 
ef smaU  debts,  and  in  such  cases  the 
may  be  pleaded  in  bar,  or  given  in 
under   the   general   issue,    &c.    1 
862;  6  Id,  688;  See  Tidd,  9th  ed.  964 

(0*eiib.ap. 


(m)    5  Yin.  Ab.  599. 

(n)  Thornton  v.  Ford,  15  East,  634;  Wil- 
lams  V.  Brickenden/  11.  East,  548;  Perrin  v. 
West,  1  Bar.  &  WoU.  401,  for  Oxford  f  and 
Brown  v.  Renonrd,  12  East,  12,  for  Cam^ 
bridge^  and  see  other  cases,  Harrison's  Index, 
tit.  UniYersity,  III. 

<o)  4  Inst.  218;  1  Sid.  108. 

(p)  Oilb.  C.  p.  198;  Bac,  Ab.  102;  11 
East,  548.  He  must  be  a  resident  member,  2 
Wils.  810. 

(q)  14  Hen.  4,  20,  B. 
.     (r)  Id.;  22  Edw.  4,  22. 

($)  2  Ventr.  868. 

(0  Id,;  Hardr.  607. 
»    (ii)  2  Inst.  140. 

(x)  Bac.  Ab.  Courts,  P, 
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X.  oLAHf  or  fore  himself  (jf)  ;  or  where  the  defendant  is  a  stranger  who  hath  nothing 
ooMTOAKOB,  ^j|;jjiu  the  franchise  (2)  ;  or  where  the  plaintiff  is  a  privileged  person^  as 
an  attorney  or  ofScer  of  the  court  (a).    It  also  seems  that  the  Court  can- 
not grant  conusance  in  part  (ft) ;  though  upon  a  plea  in  abatement  the 
writ  may  abate  as  to  a  part  (c).     Conusance  may,  however,  be  claimed 
where  the  defendant  is  in  th^ actual  custody  of  the  marshal  (^d). 
8diy.  The        With  respect  to  the  time  when  conusance  should  be  claimed,  it  should 
oiaimineitf  ^^  ^^^^  ^^  defendant  has  appeared,  because  till  then  there  is  no  cause  in 
*  Court,  and  the  defendant  might  counterplead  the  conusance  (e).    It  is 
said  that  it  should  be  before  full  defence  (/)^  and  according  to  the  entries, 
it  is  to  be  made  before  any  defence,  immediately  aft^r  the  statement  of 
the  defendant's  appearance  (^).    It  is  an  established  rule  of  law,  "  that 
it  must  be  claimed  in  the  first  instance,  or  at  the  first  day,"  (A)  and  con- 
sequently it  should  be  made  before  imparlance  (t)  :  though  in  general  when 
a  declaration  has  been  delivered  in  vacation  as  of  the  preceding  term  the 
[  ^425  ]  claim  of  conusance  may  be  •entered  on  the  first  day  of  the  following  term 
as  of  the  preceding  term  (A).    Where  the  writ  discloses  the  particulars 
of  the  causes  of  jactiou,  it  appears  to  have  been  considered  as  legal  notiee 
to  the  lord,.&c.  of  the  invasion  of  his  jurisdiction,  so  as  to  make  it  in* 
cumbent  on  him  to  claim  conusance  on  the  very  first  day  the  defendant: 
hath  in  Court,  even  upon  the  return  day  of  the  writ ;  but  when  the  wril 
does  not  disclose  the  precise  cause  of  action,  then  it  is  sufficient  to  maks; 
the  claim  on  the  first  day  given  upon  the  declaration  (A. 

In  point  oiform  (^ni)  conusance  may  be  claimed  by  the  lord  of  the  fran-| 
chise,  or  by  his  bailiff  or  attorney  (n).  It  may  be  claimed  by  the  Vic©* 
chancellor  of  Oxford  University,  the  Chancellor  being  dead,  Ac.  (o).  B 
it  be  claimed  by  attorney,  the  warrant  of  attorney  must  be  produced  11^ 
Court  and  filed  (;?).  The  grant  of  conusance  must  also  be  produced  (jq 
or  an  exemplification  of  it  under  the  great  seal  (r),  and  if  the  grant  wi 
before  time  of  memory,  an  allowance  must  be  shown  in  the  King's  Bend 
or  before  justice  in  eyre,  or  confiimation  by  patent  (*),  and  it  cannot 
claimed  by  prescription  (().  Upon  a  claim  made  by  either  of  the  Univ 
si  ties  of  Oxford  or  Cambridge  (m),  there  must,  in  addition  to  the  grant, 
an  exemplification  of  the  private  statute  confirming  it  (x),  together  with 


The  form 
and  mode 
of  claim, 


(y)  8  Hen.  6, 18  to  21 ;  Hob.  87 ;  see  the 
sin^lar  argnment,  8  Bl.  Com.  299,  n.  d. 
(«)  1  Kol.  Ab.  493,  pi.'  16.  1,  48;  22  Ass. 

88. 

(fl)  Willes,  238;  8  Leon.  149;  Lit.  Rep. 
804;  Barnes,  846;  6  Yin.  Ab.  Conasanoe,  590, 
S.  C;  id,  662,  ace;  Bendl.  288,  contra; 
nor  where  the  defendant  is  an  attorney,  see  5 
Vin.  Ab.  672,  1  Rol  Ab.  489,  act-.;  6Vin.  Ab. 
694,  contra.  Not  claimable  in  the  Court  of 
Excheqiier,  Hardr.  188  ;  Tidd,  9th  ed.  81,  82. 

(b)  6  Yin.  Ab."  697;  1  Rol  495. 

(r)  2  Sannd.  209  e,  216,  id,  notice, 

(d)  1  Salk.  2;  Gilb.  C.  P.  195;  Bro.  Ab. 
Conusance,  60. 

(e)  Qilb.  C.  P.  196  ;  Comb.  819 ;  12  East, 
2. 

(/)  8  Bla.  Com.  298;  bnt  see  5  Yin.  Ab. 
597 ;  1  Rol.  Ab.  496. 

(g)  Rait.  Ent  128;  2  Wils.  410. 

W  5  Borr.  2823;  Rep  temp.  Hardw.  241; 
2Wils.  411;  Wales,  288. 


(0  Jd.  ibid,;  2  Wils.  411;  Wai€8,288;d 
Bla.  Com.  298;  10  Mod.  127;  Forte*5.  167.  ' 

(At)  2  Wils.  411,  412;  12  East,  18.  I 

(0   5  Barr,   2828;  2  Wils.  413;   10  Uail 
128.  ^ 

(m)    Com.  Dig.  Courts,  p.  8;  Bast.  M^ 
128;  see  the  form,   11  East.  543;  12  Id.  if 

(n)  Bro.  Ab,  Conusance,  60;  12  Mod.  ( 
666;  see  the  entry,  Rast  Ent  128:  Wi] 
284. 

(o)  11  East,  548, 547,  note. 

ip)  See  the  tbrm,  Willes,  238.  234;  Pdok 
466;  1  Sid.  108;  1  Lev.  89;  2  Wils.  406.       ) 

iq)  12  Mod.  944;  1  Bla.  Rep.  464. 

(r)  5  Bar.  2820. 

(f)  Keilw.  189,  190;  1  Sid.  108;  1 
188;  X  Ld.  Raym.  427,  428.  476,  S.  a 
C.  P.  196;  but  see  Bro.  Ab.  Conusance,  51. 

(0  Com.  Die.  Courts,  p.  8.  4 

(«)    10  Mod.  126;  1  Bla.  Beo.  464;  11 
Bast,  12.  ^  ^ 

(x)  18.  Elii.  c.  29;  2  Wils.  412. 
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affidavit  of  the  defendant's  residence  within  the  local  jurisdiction  (y).  i.  clam  ot 
The  claim  of  conusance  is  usually  supported  by  afiSdavits  verifying  the  ^^"'^^^'^ 
necessary  facts  (z).     The  claim  itself  must  be  entered  upon  a  roll '(a).  It 
being  a  demand  of  something  quod  sibi  debetuVy  it  must  be  perfectly  en- 
tered upon  record,  and  must  state  everything  that  is  to  take  away  the 
general  jurisdietion  of  the  superior  Court,  and  the  whole  ought  to  be  set 
forth  with  all  the  proceedings  in  the  cause  %n  the  superior  Court  till  the 
instant  of  making  the  claim,  and  after  stating  the  proceedings  the  entry 
runs  thus  :  "And  the  said  defendant  by  E.  F.  his  attorney  comes,"  (but  the 
defendant  says  no  more^  nor  makes  any  defence^  and  then  the  entry  pro- 
ceeds as  follows  ;)  "and  hereupon,  comes chancellor  of  the  Univer- 
sity of  Oxford,  by  G.  H.  his  attorney,  to  demand,  claim,  *prosecute,  and  [  ♦426  ] 
,  defend  his  liberties  and  privileges  thereof,  that  is  to  say,  to  have  the  con- 
[isance  of  the  plea  aforesaid,  because  he  saith,"  &c.  (setting  out  with  great 
ecision  all  the  circumstances  on  which  the  claim  isfoundedy  and  conclude 
thus :}  "  and  the  said  chancellor  demand  his  liberties  and  privileges 
bresaid,  according  to  the  form  and  efiect  of  the  letters  patent  aforesaid, 
d  the  confirmation  aforesaid  in  this  plea,  between  the  parties  aforesaid, 
re  in  the  Court  of  our  said  lord  the  king  now  depending,  to  be  allowed 
him  as  heretofore  hath  been  allowed,^*  (A)  though  the  latter  words  are 
ot  necessary  where  the  franchise  is  given  by  act  of  parliament  (c). 
The  claim  of  conusance,  if  sufficient  in  form  or  substance,  may  be  de-  4thl7.  The 
nrred  to,  or  the  facts  therein  alleged  may  be  traversed  by  the  plain  tifif  (d).  P^'^'^J^^ 
the  claim  be  disallowed  on  demurrer,  the  judgment,  after  the  usual  en- ^^ 
of  curia  adversari  vult^  and  giving  day  to  hear  judgment,  as  well  to 
plaintiff  and  person  claiming  conusance  as  to  the  defendant,  is, "  that 
matter  aforesaid,  by  the  party  claiming  conusance  in  manner  andforni 
resaid  alleged,  is  not  sufficient  in  law,  therefore  it  is  considered  that 
said,  &c.  (the  person  claiming  conusance)  have  not  his  aforesaid  lib- 
in  his  said  plea  mentioned,  and  it  is  commanded  by  the  said  Court, 
well  to  the  said,  &c.  (the  person  claiming  conusance)  as  to  the  said 
endant,  that  to  the  writ  and  counts  mentioned,  the  said  defendant  do 
wer,  &c.  and  thereupon  the  said  defendant  defends  the  wrong  and  in- 
,  when,  &c,  and  prays  leave  to  imparl,"  £c.,  and  the  pleadings  pro- 
d  as  usual  (e). 

If  the  claim  be  allowed,  a  day  is  given  upon  the  roll  for  the  lord  of  the 

chise  to  hold  his  court,  and  the  parties  are  commanded  to  be  there  on 

at  day  (/).    But  the  record  still  remains  in  the  Court  above,  and  a 

script  only  is  sent  down  to  the  court  below  (g'),in  order  that  if  justice 

not  done  there,  as  if  the  defendant  be  a  stranger,  and  has  nothing  with- 

the  franchise,  by  which  he  can  be  summoned,  or  if  the  judge  refuse  to 

justice,  the  plaintiff  niay  have  a  re-summons  upon  the  record  in  the 

rt  above  (A),  the  cause  assigned  in  which  re-summons  may  be  traversed 

(f)  1  Barn.  E.  B.  49,  66;  2  Stra.  810;  2  (c)  Id, 

^    811;  1  BU.  a.  454;  6  Barr.  2820;  12  {d)  2  Wito.  410;  Comb.  819;  Bast.  Snt 

12.     Bat  in  16  East,  684,   an  affidavit  129. 

tke  naidenoe  of  a  common  Serjeant,  oaUed  («)  Bast.  Ent.  128  b. 

ishal  of  the  University,  having  local  da-  (/)  Id,  129;  2  Wils.  411:  2  Ld.   fiaym. 

•  to  perform,  was  dispensed  with.  886,  887;  12  Mod.  644 ;  8  Salk.  79,  S.  C. 

^(m)  12  Bast,  12.  {g)  Id,:  Jenk.  81 ;  6  Yin.  Ab.  699. 

M)  Comb.  819;  1  Bam.  K.  B.  66;  2  8tra.  (A)  2  WUs.  ill;  12  Mod.  644;  Hardr.607. 

Il  Batsee5Vin.  Ab.  Conusance,  589;  1^0  Mo^. 

(6)  Per  Wflmot,  C.  J.,  2  WUs.  409,  410;  127. 
128;  Wpies,  234;  12  East,  12. 
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•427  OP  THE  APPEARANCE  AND  DEFENCE. 

I.  cLADc  Of  by  the  party  who  originally  claimed  conasaDce,  and  if  found  for  him  the 
ooNuiAKOB.  ^augQ  ^111  be  remanded,  but  if  found  against  him,  the  parties  go  on  ia 
the  superior  Court  from  the  period  or  stage  in  which  the  cause  was  at  the 
allowtoce  of  the  claim,  just  as  if  such  claim  had  never  been  allowed  (i). 
*And  if  a  re-summons  issue  upon  failure  of  right  in  a  franchise  the  lord  of 
the  franchise  shall  never  afterwards  have  conusance  of  that  plea  (/c). 


n.    OF   APr 


n.  OP  APPEAKANCE  AND  DEFENCE,  AND  FORMS  OF 

STATING  THEM. 

Before  we  inquire  into  the  qualities  and  parts  of  the  various  pleas  in 
2^^"    personal  actions,  it  is  advisable  to  consider  the  statement  of  the  defend- 
TENoi  AHD  ant's  Appearance ;  of  his  Defence ;  and  of  Imparlances ;  which,  when 
F0BM8  Of     they  occur  in  pleading,  usually  precede  the  statement  of  the  subject-mat- 
^^^**      ter  of  the  defence.     The  language  of  the  plea  and  of  the  entry  on  the  record 
The  M       ^^  these  allegations  used  until  recently^  in  all  cases  to  be  thus :  "And  ; 
IbrmB  ^d   the  said  C.  D.  (the  defendant  by  E.  F.  his  attorney,  comes  and  defends  \ 
practice.     j;be  wrong  (or  in  trespass^  force*)  and  injury,  when,  Ac.  and  craves  oyer  \ 
of  the  said  writing  obligatory,  and  it  is  read  to  him,  &c.,  he  also  craves  j 
oyer  of  the  condition  of  the  said  writing  obligatory,  and  it  is  read  to  him  I 
in  these  words:  The  condition,  &c.,  (setting  out  the  condition  verbatim).  \ 
Which  being  read  and  heard,  the  said  C.  D.  prays  leave  to  imparl  to  the  i 

said  declaration  until next  after and  it  is  granted  to  him,  and  i 

the  same  day  is  given  to  the  said  A.  B.  (the  plaintiff)  here,  &c.    At  | 

which  day,  to  wit,  on- next  after ,  at  Westminster  aforesaid,! 

come  as  well  the  said  A.  B,  as  the  said  C.  D.  by  their  respective  alter- ] 
nies  aforesaid ;  and  the  said  C.  D.  saith  that  the  said  A.  B.  ought  not  to  | 
have  or  maintain  his  aforesaid  action  thereof  against  him,  because  he  saith  | 
that,  &c.  (stating  the  ground  of  defencey*  (/).  I 

The  above  ^^venit^'*  was  the  statement  on  record  of  the  defendant'ij 
appearance  in  Court,  and  was  said  to  be  necessar/  to  make  him  a  party  toj 
the  suit,  because  dicU  without  venit  might  be  ore  tenus  (m).  It  has  how*  I 
ever  been  decided,  that  the  word  venit  was  no  part  of  the  plea^  so  that  ifi 
defence  were  made  without  it,  it  would  be  good,  for  the  defendant's  mak*; 
ing  defence  shows  him  to  be  in  Court,  and  makes  him  a  party  to  the  plea,^ 
particularly  where  he  appears  to  be  in  custodia  («).  When  the  defend* 
ant  pleaded  in  a  different  name  to  that  in  the  writ,  whether  in  abatement 
or  in  bar  the  statement  of  his  appearance  must  not  have  been,  ^'and  the 
said  C.  D.  comes,  &c."  but  should  be  "  and  C.  D.  (the  real  name) 
against  whom  the  said  A.  B.  hath  exhibited  his  said  bill  by  the  name  A 

B.  D.  by rhis  attorney  comes  and  defends,"  Ac.  (o).     In  general  the 

[  M28  ]  appearance  might  be  *stated  to  have  been  in  person  or  by  attorney^  Sf> 

(t)  2  Wil8.  411;  6  Vio.  Ab.  8,4.  8,  9;  Co.  lit.  .127  b.  Stephen,  2d  edit  29  U 

Ik)  Jenk.  84;  6  Yin.  Ab.  676,  688.  86,  as  to  appeara&oe. 

(/)  See  the  forms,  8  Bla.  Com.  Appendix,         (n)  Salk.  644;  Skin. 682;  Com . Dig.  Abttil 

No.  m. ;  pott,  Tol.  iii.  ment,  I.  16;  Stephen,  2d  edit  480. 

(m)  Skin.  682;  Gilb.  C.  P.  186;  Bac.  Ab.         (o)  6  T.  R.  487;  WiUes,  61,  n,o.;  2BmswA 

Pleas,  D.;  Com.  Dig.  Abatement,  I.  16,  Lutw.  609  a,  note  1;  6  Taunt  668. 

*  ii 

t  See  Ameriean  Editor's  Prefaoe. 


OF  THE  AI'PEABANGB  AND   DEFENCE. 


428 


cordiDg  to  the  fact  (p),  but  in  an  action  against  a  feme  covert  sued  alone,  ri.AP*BAB^ 
it  was  essential  to  allege  that  she  had  appeared  in  person  (jq) ;  and  an  infant  ^j^^ 
must  always  have  pleaded  by  guardian  (1),  and  not  by  attorney  or  prochein 
ami  (r)  (2)  ;  and  this  though  he  be  sued  with  others  in  a  representative 
character  as  administrator  (5).  Nor  could  common  bail  be  filed  for  an  in- 
fant under  the  statute,  even  when  he  was  sued  jointly  with  other  defend- 
ants (/).  And  in  pleas  to  the  jurisdiction,'the  appearance  must  be  stated 
to  have  been  in  person  (^u).  And  though  several  attornies  in  partnership 
may  be  retained  by  the  defendant,  he  can  only  plead  by  one,  and  not  in 
the  name  oi  the  firm  (v\  and  therefore  a  plea  should  be  in  the  name  of 
that  one  attorney  only  wno  appeared  (x).  A  defendant  may  plead  in  per- 
son to  an  information  by  the  crown  (y)  (3). 

After  the  statement  of  the  appearance  follows  that  of  the  Defence^  timnksm. 
which  has  been  defined  to  be  the  denial  of  the  truth  or  validity  of  the 
complaint  and  does  not  merely  signify  2l  justification.  It  is  a  general 
assertion  that  the  plaintiff  has  no  ground  of  action,  and  which  assertion  is 
afterwards  extended  and  maintained  in  the  body  of  the  plea  (z).  This 
was  so  essential  in  pleading,  that  formerly  if  no  defence  were  stated  in  the 
commencement  of  the  plea,  though  the  plea  were  in  other  respects  suffi- 
cient, judgment  was  given  against  the  defendant  (a)  In  scire  facias^  how- 
ever, no  defence  used  to  be  stated  (b)  ;  and  it  was  necessary  in  a  plea 
of  ancient  demesne  (c),  or  in  a  plea  to  thojurisdictionof  an  inferior  Court 
having  no  jurisdiction  of  the  matter,  though  it  was  otherwise  when  the  plea 
related  rather  to  the  person  than  to  the  subject-matter  of  the  action  {d)^ 
Where,  however,  an  attorney  of  the  Common  Pleas  was  sued  in  the  King's  * 

Bench,  and  pleaded  his  privilege  without  any  commencement  of  defence, 


(p)  ndd,  9th  edit.  92,  98.  Appeftranoe 
fey  lunatics.  &o.  Id.;  3  Taunt.  261. 

(9)  2  Saand.  209,  b,  note. 

(r)  2  Saond.  117  f,  note  1 ;  id,  212  a,  n.  4, 
5. 

(s)  Stra.  781;  1  Moore,  250.  The  iff  ant 
irfiendant  may  avail  himself  of  the  objection 
on  writ  of  error,  2  Saand<  fil2  a,  note;  Cro. 
Jas.  289;  bfOitihe plaintif  oaamoi,  6  B.  &  Aid. 
418. 

(0  Tidd,  9th  edit.  99. 

(ic)  2  Saond.  209  b,  note;  bat  see  2  /<2. 2  b, 

a-ii). 
(9)  See  4  East,  186,  per  Lord  Ellenbor- 

(X)  2  New  Rep.  609. 
(f )  1  Tjrr.  861. 


.  (z)  8  Bla.  Com.  296;  Co.  Lit.  127  b; 
Yely.  210.  This  denial  is  mere  matter  of 
form,  for  it  is  nsed,  although  the  plea  in  the 
body  of.it,  so  &r  from  denying  the  matters 
aUeged  in  the  declaration,  confesses  and 
avoidtf  them.  See  Stephen,  2d  edit  480. 
The  word  ^deftndt**  in  this  place  means  ic- 
ntes  the  supposed  wrfmg  or  injury.  As  to  de- 
ftnoe  in  general*  see  the  same  references,  and 
Bao.  Ab.  Pleas,  D.  and  8  T.  B.  681;  Stoph. 
2d  ed.  478. 

(a)  Co.  Lit.  127  b;  8  Lev.  240;  Bao.  Ab. 
Pleas,  D.;  wmes,  41.  But  see  Skin.  682. 
See  Steph.  2d  edit.  482,  488. 

(6)  8  Ley.  18^. 

(c)  Id,;  Ld.  Raym.  117. 

id)  Bao«  Ab.  Pleas,  D. 


(1)  Vide  Mock^  v.  Orey,  2  Johns;  192;  Cook  v,  Totton,  6  Dana,  108;  Smith  v,  Bradley,  6 
Bawdes  &  Marsh.  486.  And  if  an  in&nt  defend  by  attorney,  he  may  bring  a  writ  of  error 
coram  vobis  to  reverse  the  judgment  Dewit  v.  Post,  11  Johns.  460.  See  Moore  v,  M'Ewen,  6 
Scrg.  ft  fiawle,  878;  SUver  v,  Shelbaok,  1  Dall.  166. 

(2)  A  person  non  compo$  mentis,  not  an  idiot  from  naUvity,  may  appear  by  attorney,  and 
the  ooart  wiU,  on  motion,  appoint  an  attorney  for  hinu  Faulkner  v.  M*Clure,  18  Johns.  186« 
A  plea  of  non  compote  by  attorney,  will  be  set  aside,  and  a-guardian,  adHtent  appointed,  who 
may  plead  anew.    Mitohel  v,  Kingman,  6  Pick.  481. 

(8)  If  a  party  have  not  l^gal  notice  of  the  suit,his  appearances  for  the  purpose  of  taking  the  ez* 
eeplion,  by  plea  in  abatement,  or  otherwise,  is  not  a  waiver  of  the  ground  of  exception.  Tingley 
t.  Bateinao,  10  Mass.  848;  Gardner  v,  Parker,  12  Mtiss.  86;  Bernard  v.  Brewer,  2  Wash.  76; 
Wtaeder  v.  Lampman,  14  Johns^  481;  Malcolm  v,  Rogers,  1  Cowen,  1.  An  appearance  by  at- 
toniqr  cures  a  defect  in  the  service  of  process.  Anon,  1  Hayw.  406;  Knox  9.  Summers,  8 
CrBiioh.496. 
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II.  AVPIA&-  it  was  held  sufficient  (c).     Defence  was  of  two.  descriptions,  first,  half  de- 

mJufoiL     f^^QCO,  which  was  as  follows,  ^^  venit  et  defendit  vim  et  injuriam  et  dicU^ 

&c."  or  secondly,  /t/^  defence,  ^'  venit  el  defendit  vim  et  injuriam  quat^ 

do^  &c."(meaning  ^^quando  et  ubi  curia  consideravitj^^  or  when  and  where 

[  *429  ]  it  shall  behove  *him),  ^^  et  damna  et  quicguid  quod  ipse  defender e  debet  tt 

dicit^^^  &c,  (/).     It  was  a  maxim  that  the  words  ''  quando^  &c."  ought 

not  to  be  added  when  only  half  defence  was  to  be  made,  and  that  after 

ihe  words  '^'venit  et  defendit  vim  et  injuriam^^^  the  subject-matter  of  the 

plea  should  immediately  be  stated  (g*).    It  had  however  of  late  become 

the  practice  in  all  cases  whether  half  or  full  defence  were  intended,  to 

state  it  as  follows :  '^  and  the  said  G.  D.  by his  attorney,  comes  and 

defends  the  wrong  {or  in  trespass^  'force^)  and  injury,  when  Sfc.  and 
saith,  that,''  <&c.  which  would  be  considered  as  half  defence  in  cases  where 
such  a  defence  should  be  made,  but  as  full  defence  when  the  latter  was 
necessary  (A).  I{  full  defence  were  made  expressly  by  the  words,  "when 
and  where  it  shall  behove  him,"  and  ^^  the  damages  and  whatever  else  he 
ought  to  defend,"  the  defendant  would  be  precluded  to  the  jurisdiction  or 
in  abatement,  for  by  defending  when  and  where  it  shall  behove  him,  the 
defendant  acknowledges  the  jurisdiction  of  the  Court,  and  by  defending 
the  damages  he  waives  all  exceptions  to  the  persons  of  the  plaintiff  (t). 
Want  of  defence  being  only  matter  of  form,  the  omission  was  aided  on  a 
general  demurrer  (A;). 

The  Ticint      The  Reg.  Gen.  Hil.  Term,  4  W.  4,  reg.  10,  ordered  that  no  formal 
i^^irf    ^/^^^^  ^^^^^  ^^  required  in  a  plea,  and  it  shall  be  commenced  as  foUovrs: 

T.  4.  w.  4  — ^*'  The  said  defendant  by his  attorney  (or  *  in  person,'  Ac.)  says 

r.  10,  and'  that,  &c.,  SO  that  the  venit  or  comes  is  to  be  omitted.  And  it  has  been 
prmwkt  observed  that  by  this  clause  the  distinction  between  whole  defence  and  half 
defence  is  abolished  (/),  although  formerly,  and  indeed  in  modem  times, 
that  distinction  was  much  insisted  upon.  It  has  been  observed  that  al- 
though this  recent  pleading  rule  orders  that  every  plea  shall  commence  in 
the  prescribed  form,  still  that  a  slight  variation,  or  the  adoption  of  the  ac- 
tion full  formal  defence,  would  not  bo  any  ground  of  demurrer,  but  at 
most  would  foe  the  ground  of  summons  or  motion  to  strike  out  the  part  ob- 
jected to  as  an  unnecessary  prolixity  with  costs  (m). 


forms  and 
praotioe. 


m.  onB»       Oyer  is  a  prayer  or  petition  recited  or  entered  in  pleading  (n),  that 
(fli).         the  party  may  hear  read  to  him  the  deed,  &c,  stated  in  the  plead- 


(«)  1  Salk.  80;  Bao.  Ab.  Pleaa,  D. 

(/)  Co.  Lit  127  b,  Bac.  Ab.  Plea,  B.; 
Bast  Ent  652;  WiUes,  41;  Qilb.  C.  P.  188; 
8  T.  B.  688.  See  the  forms,  8  Bla.  Com.  Ap- 
pendix, No.  Ill;  po$U  ToLiii. 

{g)  GUb.  C.  P.  188;  8  T.  B.  682;  8  B.  ft. 
P.  9,  n.  a. 

(A)  8  T.  B.  638;  WiUes.  41 ;  8  B.  ft  P.  9; 
2  SauDd.  209  b,  n.  1;  Stephen  on  Pleading, 
2d  ed.  481. 

(0  2  Sannd.  209  o.;  8  Bl.  Com.  297,  298; 
Co.  Lit  127  b;  Bao.  Ab.  Pleas,  D. 

ik)  8  SaUc.  271. 

(i)  Bosanqnet  on  Boles  of  Pleading,  87. 
It  has  been  considered  that  this  role  eztonds 


to  pleas  in  abatement  as  well  as  pleas  in  bar 
and  all  otherpleas.  J  Cbltty,  Jan..  Pleas  m 
Abatement,  20,  note  ((/). 

(m)   Id,  87,  note  88. 

(m)  As  to  demanding  ojer  and  form  of  de- 
mand, see  8  Cbittj's  Gen.  Prac  618. 

(n)  See  the  form,  anU,  427.  At  the  pres- 
ent day  oyer  is  demanded  before  the  party 
pleads,  by  a  note  in  writing  addressed  to  the 
attorney  of  the  party  on  the  other  side;  and 
it  is  given  by  providing  the  party  reqairii^ 
it  with  a  copy  of  the  deed,  fto.  at  his  expenae, 
showing  him  the  original  if  desired.  Xidd,  9th 
ed.  686;  Stephen,  6ch  ed.  98, 94. 
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iiigs  of  the  opposite  party,  and  which  deed  is  by  intendment  of  law  in  ™« *>'"*• 

Coort  when  it  is  pleaded  with  a  profert  (o)  (1).     The  statement  of  the 

;  prayer  of  oyer,  and  that  the  deed  has  been  read  to  the  defendant,  (setting 

I  it  out)  used  to  follow  the  defence^  and  precede  the  entry  of  the  impar- 

I  lance,  if  any  (p).     But  now  it  is  to  be  stated  immediately  after  the  state- 

ment  of  the  appearance. 
I  It  is  a  principle  of  pleading,  that  a  party  relying  upon  a  deed^  £c. 
either  as  the  foundation  of  a  cause  of  action,  or  as  a  ground  of  defence 
or  answer  to  the  pleading  of  his  opponent,  shall  make  tiproferl  of  the  in- 
strument, that  is,  produce  it  (nominally)  in  Court  (9).  But  in  alleging 
the  deed  the  plaintifif  need  not  in  his  pleading  show  more  of  it  than 
answers  his  own  immediate  purpose ;  and  even  that  part  which  he  states 
may  be  set  forth  according  to  its  legal  purport  or  in  substance.  The  ob- 
taining oyer  therefore  becomes  frequently  important,  especially  on  the 
part  of  the  defendant,  not  only  to  ascertain  the  authenticity  of  the  instru- 
ment, but  also  for  the  purpose  of  rendering  available  other  parts  of  the 
deed  which  may  restrict  or  explain  that  portion  of  the  instrument  which 
18  shown  in  the  adverse  pleading.  It  is  demurrable  by  either  party,  whe- 
ther plaintiff  or  defendant,  and  in  every  action,  whether  real,  personal,  or 
mixed. 

If  the  plaintiff  in  his  declaration,  or  the  defendant  in  his  plea,  have  in  what 
necessarily  made  Vl  profert  of  any  deed,  probate,  letters  of  administration  ^"^^u 
or  other  instrument  under  seal,theotherpartyf»flrypray  oyer,  which  cannot 
in  such  case  by  refused  by  the  Court  (r)  (2).     If  the  deed  be  lost  or  des- 
stroyed,  the  party,  instead  of  making  a  profert  thereof,  should  state  the 
excuse  for  omitting  it ;  and  then  the  opponent,  though  he  may  traverse 
the  truth  of  the  excuse  alleged,  will  be  precluded  from  praying  oyer  (5) 
(3).     But  if  a  profert  be  unnecessarily  made,  the  defendant  must  plead 
Tithout  oyer  (/) ;  though  if  it  be  craved  and  given,  he  has  a  right  to  make  use 
of  it(K).  The  defendant  cannot 'crave  oyer  except  wher^  profert  has  been  [  MSI  ] 
made  (4).     Oyer  was  formerly  allowed  of  the  original  writ^  in  order  to 
demur  or  plea,  in  abatement  for  any  insufficiency. or  variance  between  the 
vritand  declaration;  but  that  practice  was  altered  by  rule  of  court,  and  if 
the  defendant  demand  oyer  of  the  writ,  the  plaintiff  may  proceed  as  if  no 
8achdemand  hadbeen  made  (:i;)(5).  Oyerisnot  demandableof  arecord(^) 

(o)  8  Bla.  Com.  299;  8  Solk.  119;  12  Mod. 
ft98;fiae.  Ab.  Pleas,  I.  12,  18;  1  8id.  808. 
flcc^  Latw.  1644,  contra.  The  praotice  rela- 
five  to  the  demand  of  oyer  has  been  fuUj  oonsid- 
Hcd  in  the  works  referred  to  in  this  note  that 
k  wDl  be  snffideot  here  to  confine  our  atten- 
tioD  -to  such  points  as  relate  to  pleading. 
lldd,9tbed.586;  1  Sel.  261,  286  to  291;  1 
Baund.  9,  and  notes;  Com.  Dig.  Pleader,  P.; 
Btepfa.  2d  ed.  92. 

(f )  AnUt  427.  But  see  instances  of  oyer 
after  imparlance,  1  Saund.  8,  289. 

(9)  ^as  to  the  profert,  anU^  866  and 


(r)  2  Stra.  1186;  3  T.  R.  161 ;  Tidd.  9th  ed. 
687. 

(s)  Ante.  866, 410. 

(0  2Salk,497;  1  T.  B.  149,  160;  anU, 
866. 

(u)  Doug.  476;  1  Saund.  817,  note  2;  9  a, 
note  (</). 

(x)  Tidd,  9th  ed.  688. 

(y)  1  Ld.  Raym.  260,  847;  Doug.  476;  IT. 
R.  149.  But  where  a  judgment  or  record  of 
the  $am€  Court  is  pleaded,  the  defendant 
must  give  a  note  in  writing  of  the  term  and 
number  roll  of  the  record,  Tidd,  9th  ed.  687; 
and  see  Reg  Qen.  Hil.  T.  4  W.  4,  reg.  8. 


(1)  Where  oyer  of  a  deed  pleaded  with  profert ,  is  not  prayed,  no  part  of  the  deed  will  be  no- 
by  the  Court,  but  that  which  the  plaintiff  has  declared  on ;  Bender  vx  Fromberger,  4  DaU, 

391;  Wristor  v.  Lacv,  7  J.  J.  Marsh.  219;  and  the  writing,  must  be  taken  as  set  Ibrth  in  the 
iKiaration.    Pollard  «.  Zoder,  2  A.  K.  Marsh.  264. 

(2)  Brown  v.  Jones,  10  Gill  &  Johns.  884. 

(3)  Bee  Paddock  v.  Biggins,  2  Root,  482;  RespabUoa  v.  Coatn»  1  Yeatn,  2;  Powen  v.  Ware, 
2  Pick.  461. 

(4)  Story  v.  Kimball,  6  Vermont,  641 ;  B«ttle  v.  Wilson,  14  Ohio,  267. 
(6)  See  Eenner  v.  Reed,  3  Pike,  389. 
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m.  oTiB.  ^1)  nor  of  recognizance  (z)  ;  nor  of  a  private  act  of  parliament  (a)  ;  nor  of 
letters  patent,  though  pleaded  with  a  profert  {b)  ;  nor  ofa  writ  of  re-sum-: 
mons  (c)  ;  nor  of  the  precept  or  warrant  of  a  justice  of  the  peace  (d).  And  | 
oyer  cannot  be  craved  of  an  agreement,  a  note,  or  other  instrument  not  m^i 
derseal  {e)  (2),  nor  of  a  demise  to  a  stranger,  where  the  party  pleading  it | 
was  neither  party  nor  privy  to  it  (/).  As  it  cannot  be  granted  of  any  dcedi; 
&G.  which  is  not  presumed  to  have  been  brought  into  Court  (^),  the  de-^' 
fendant  cannon,  in  an  action  upon  a  bond  conditioned  for  the  performanot 
of  covenants  in  another  deed,  crave  oyer  of  such  deed,  but  he,  and  not  tht 
plaintiff  must  show  it  or  the  counterpart  with  a  profert  or  an  excuse  farl 
the  omission ;  but  it  seems  the  Court  will  compel  the  plaintiff  to  givai 
the  defendant  a  copy  to  enable  him  to  plead,  by  granting  the  defendant 
time  to  plead  until  the  copy  be  provided,  or  the  defendant  making  an  a^ 
davit  that  he  has  no  copy  (A).  In  scire  facias  on  a  judgment  on  a  d 
the  defendant  cannot  demand  oyer  of  the  deed,  for  the  scire  facias  is  foun^ 
ed  not  on  the  deed,  but  on  the  judgment ;  if,  however,  oyer  be  imprope 
craved  and  granted,  and  the  deed  be  stated  upon  it,  the  defect  in  the  plflj|| 
will  be  aided  on  a  general  demurrer  (t).  '. 

When  it         Though  a  party  be  entitled  to  crave  oyer  yet  he  is  not  in  general  bound 

demand^  ^  ^^  ^^  (^)*     ^^^  ^^  ^^^  cascs  it  must  be  craved.    Thus,  if  the  defen 
'  be  founded  upon  any  objection  to  the  form  of  the  bond,  as  where  a  * 
bond  has  been  given  to  the  sheriff,  but  not  by  his  name  of  office,  and 
defect  do  not  appear  upon  the  face  of  the  declaration,  oyer  must  be  crav 
and  after  setting  forth  the  bond,  the  defendant  may  demur  (/)  (3). 
in  an  action  at  the  suit  of  an  administrator,  the  defendant  should  crave  q 
and  set  out  the  letters  of  administration,  if  he  wish  to  avail  himself  of 

[  *432  ]  variance  in  *the  statement  of  them  in  the  declaration  (m).    The  instan 
in  which  oyer  should  be  demanded,  if  the  defendant's  contract  be  not  tr 
stated  in  the  declaration,  will  be  hereafter  considered  (n).     In  Plead! 
payment  or  performance  of  the  condition  of  a  bond,  if  the  condition 
not  set  out  in  the  declaration,  the  defendant  must  set  forth  the  conditi 


(«)  Poph.  202. 

(a)  Dougl.  476, 477 ;  Tidd,  9th  ed:  688,  bat 
Godb.  186,  is  contra* 

(6)  I  T.  B.  149;  Arohb;  164. 

(c)  8  Hen.  6,  56. 

{d)  21  Heo.  6,  6;  Bro;  Oyer,  18. 

(e)  Balk.  216.  But  the  CoarU  or  judges, 
by  analogy  to  the  doctrine  of  oyer,  wUl  in 
most  cases  order  that  the  party  have  an  in- 
spection and  copy  of  the  instrument,  toe  Tidd, 
9th  ed.  589,  ^c 

(/  )  8  Hen.  6,  46^ 


I 

% 


ig)  Willes,  200. 

(A)  Per  Cur.  Hilary  Term,  21  Geo.  8, 
B.  Tidd,  9th  eda  686;  1  Saimd.  10, 
and  52. 

(t)  1  Sannd.  8  b* 

ik)  2  lal.  Rep.  221;  Arohb.  164, 165. 

(0  Ld.  Raym.  1185;  2  Sannd.  00.  n.  1 
866,  n.  1 ;  2  T.  R.  575;  Bac.  Ab.  Pleas.  L  d 
So  in  a  plea  of  nonjoinder  of  ft  oo-obligor|] 
Sannd.  291. 

(in)  2  Wils.  418. 

<n)  Po«t,488. 


(1)  Oyer  must  be  craved  and  had  to  put  a  record  before  the  court,  bat  oyer  of  the  offieffi 
return  to  the  process  is  unnecessary:  Commonwealth  v.  Boby,  12  Pick.  496;  Guild  o.  Rickari 
son,  6  Pick.  864;  Slay  ton  v.  Chester,  4  Mass.  478.  Where  a  judgment  is  declared  on  withooli 
profert,  no  oyer  can  be  held.  Hall  v.  Williams.  8  Greenl.  484.  Oyer  must  be  given  of  the 
ord  of  the  Superior  Court,  in  Connecticut,  if  required.     Williams  v.  Perry,  2  Root,  462. 

In  Copp  V.  Oilman,  2  Blackf.  46,  it  was  held,  that  in  an   aotk>n  on  a  judgment,  probct 
the  reconi  is  unnecessary. 

(2)  See  ante,  466  and  note,  and  Tuggle  v,  Adams,  8  A.  Ki  Manh.  429;  Anderaon  «. 
2  J.  J.  Marsh.  265. 

(8)  So,  in  debt  on  award,  if  it  be  misstated  in  the  declaration,  the  defendant  oannot 
advantage  of  the  error  by  pleading  no  awards  but  must  crave  oyer  and  demur.    Ja 
Walruth,  8  Johns.  410.     Ut  Semble.    Sed  qussre;  for  an  award  under  Mai  aetd  not  be 
ed  with  profert,  and  the  insertion  of  a  profert  will  not  entitle  to  oyer. 
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ifter  craving  oyer  (o)  (1).    But  it  is  necessary  in  an  action  on  a  bond  «!•  <>"»• 
or  deed>  conditioned  for  the  performance  of  covenants  in  another  deed, 
for  the  defendant,  iu  his  plea  of  performance,  to  show  sach  deed  without 
craving  oyer  (/?). 

Where  either  the  plaintiff  or  the  defendant  omits,  in  pleading  a  deed,  of 
vhich  a  profert  is  made,  to  state  any  part  which  is  material  to  the  cause 
of  his  opponent,  the  only  way  by  which  the  latter  can  relieve  himself  is  by 
prajiDg  oyer  of  the  deed,  and  setting  it  out  in  hcec  verba;  for  he  cannot 
plead  that  by  the  said  deed  "  it  was  further  agreed,"  Ac.  (g)  (2). 

If  oyer  be  denied  when  it  ought  to  be  granted,  the  party  making  the  Refasiug 
tiaim  should  move  the  court  to  have  the  prayer  of  oyer  entered  on  record,  ^y®'- 
fhich  entry  is  in  the  nature  of  a  plea;  and  the  plaintiff  may  counterplead 
fte  right  to  oyer,  er  strike  out  the  rest  of  the  pleading  following  the  oyer 
nd  demur ;  upon  which  the  judgment  of  the  Court  is,  either  that  the  de- 
fadant  have  oyer,  or  that  he  answer  without  it  (r).  On  the  latter  judg- 
fcent  the  defendant  njay  bring  a  writ  of  error,  for  to  deny  oyer  when  it 
oaghtto  be  granted  is  €rror  ;  but  not  e  converse  (/)  (3). 

The  oyer  of  a  deed  that  has  been  altered  by  a  stranger  must  be  of  the  How  given. 
Jeed  as  originally  drawn,  and  must  be  so  set  out  in  the  pleading,  or  the 
lariance  will  be  fatal  (J).     If  oyer  of  a  bond  only  be  craved,  the  other 
party  is  not  bound  to  give  oyer  of  the  condition,  unless  that  be  craved  also 
\«)  (4).    But  if  there  be  a  condition  or  other  matter  endorsed  on  a  deed, 

d  which  was  endorsed  before  execution,  oyer  must  be  granted  of  the  in- 
ment  as  well  as  of  the  deed  (z).     And  a  party  craving  oyer  is  en- 

tled  to  a  copy  of  the  attestation  and  names  of  the  witnesses  (y)  (5). 

t,  as  before  observed,  on  oyer  of  a  bond  and  condition,  *the  copy  of  a  L    ^^^  J 
fed  referred  to  in  the  condition  need  not  be  furnished  (z)  (6). 

Oyer  having  been  granted,  the  defendant  has,  it  seems,  at  least  in  the  What  ad- 
ling's  Bench  (a),  an  election  whether  or  not  he  will  set  forth  the  deed  J^i^Sn  of 

oyer,  and 

(•)  Com.  Dig.  Pleader,  2V.4;  2  Sannd.  note.    A  party  properly  craving  oyer  cannot  theman- 

IW»  n  2;  1  /</.  9  b,  n.  1.    In  Lil.  Prac.  Reg.  be  compeUed  to  plead  until  it  is  given,  2  Stra.  ner  of 

Oyw,  it  91  said  that  the  defendant  may  plead,  1186 ;  1  W ils.  16.                                               taking  ad- 

the  p1fr.ie,  wHhont  oyer;  for  he  may  take  (s)  1  Saund.  9  c.  n.  1;  Tidd,  9th  ed.  688;  vantage. 

ipoo  himself  to  remember  the  bond  without  Bao.  Ab.  Pleas,  1.  12. 

KtriDg  it;  but  see  Hutt.   Rep.   88;  1   Keb.  (/)  1  Marsh.  217. 

tl8;  1  Saand.  817,  note  2;  Com.  Dig.  Plead-  (u)  6  Mod.  237;  1  Saund.   9  b,  note  1. 

■tr,2W.  88;  Vin.  Ab.  Oyer,  D.  (x)  Id,     Van   Renssehier  v.    Poucher,   24 

(p)See  aito,  481;  1  Saund.  10,  n.  1;  Com.  Wendell,  816. 

Kg.  Plewler,  2  W.  88;  6  Mod.  287.  (y)  Willes,  288;  1  Saund.  9  b,  note  (e). 

(9)  1  Saund.  817,  note  2;  1  Stra.  227.  (s)  Ante,  431,  432. 

(r)  1  Saand.  9  c,  note  1;  2  Id.  46  b,  n.  7;  (a)  Stra.  1241 ;  1  Wils.  97;  Tidd,  9th  ed. 

*'   9th  ed.  688;  Stephen,  2d  ed.  102,  108,  689;  Com,  Dig.  Pleader,  P.  1. 


(1)  And  the  omission  is  fhtal  on  a  writ  of  error.    United  States  v,  Arthur,  5  Cranch,  267. 

(2)  Ojer  of  a  deed  of  which  profert  is  made  in  the  first  count  of  a  declaration,  does  not 
>Hke  it  part  of  the  record  so  as  to  apply  to  the  other  counts.  Hughes  v.  Moore,  7  Cranch, 
176. 

(3)  State  9.  Hicks,  2  Blackf.  886;  Pendleton  v.  Bank  of  Kentucky,  1  Monroe,  171. 

(4)  U.  Sutes  V.  Sawyer,  1  Oallis  86,  cited  post,  486,  note. 

(5)  Smith  9.  Alworth,  18  Johns.  446. 

(6)  As  to  the  famishing  of  copies  and  when  profert  of  the  original  being  made,  oyer  of  the 
mal  may  be  demanded.  See  Butler  v.  State,  6  Gill  ft  Johns,  611;  Carson  v.  Pearl,  4  J.  J. 
■ttih.  92;  Thatcher  v.  Lyman,  6  Massi  260;  Judge  v.  MarriU,  6  N.  Hamp.  266;  Smith  v, 
Aliortb,  18  Johns.  446;  ante,  866,  note. 
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III.  OTBB.  in  hig  plea.     In  that  Court  it  appears  that  he  may  plead  without  noticing 
that  he  has  craved  oyer  or  stating  the  deed  ;  and  if  the  plaintiff  would 
avail  himself  of  the  deed,  he  should  pray  that  it  be  enrolled,  and  should 
state  it  in  his  replication  (6).     But  it  is  said  that  in  the  Common  Pleas, 
if  the  defendant  has  had  oyer,  and  omit  to  set  it  out  in  his  plea,  the  plain- 
tiff  viight  insert  it  for  him  at  the  head  of  his  plea  in  making  up  the  id- 
sue  (c)  :  The  Reg.  Gen.  Hil.  T.  2  W.  4,  reg.  44,  expressly  provides  for  a 
case  of  this  nature,  and  renders  the  practice  uniform.     It  orders  *'  that  if 
a  defendant,  after  craving  oyer  of  a  deed,  omit  to  insert  it  at  the  head  of 
his  plea,  the  plaintiff,  in  making  up  the  issue  or  demurrer  book,  may,  if  he 
think  fit,  insert  it  for  him;  but  the  costs  of  such  insertion  shall  be  in  the 
discretion  of  the  taxing  officers  "  (rf).     We  have  before  remarked,  that 
if  the  party  craving  oyer  desire  to  avail  himself  in  pleading  of  the  condi- 
tion of  a  bond,  or  a  part  of  a  deed  not  shown  by  the  pleading  of  the  other 
party,  he  must  show  the  oyer  and  instrument  on  the  face  of  his  own  plead- 
ing (e).     If  no  occasion  of  this  sort  occur,  it  is  important  to  consider  ; 
whether  or  not  the  deed  be  truly  described  by  the  opponent ;  for  by  set- 
ting it  out  on  oyer,  and  then  pleading  non  est  factum^  an  error  in  such  de- 
scription might  be  cured.     If  the  deed  be  set  out  on*  oyer,  it  becomes  par- 
cel of  the  record  (1),  and  the  Court  will  adjudge  upon  it  accordingly,  i 
though  it  were  not  strictly  demandable  when  granted  (/).     Should  *lhe  ; 
true  effect  and  meaning  of  the  deed  be  mis-stated  in  the  declaration,  the  : 
variance  is  cured  and  becomes  immaterial,  if  the  deed  be  set  out  on  the 
plea  on  oyer,  and  non  est  factum  be  pleaded ;  for  on  that  issue  the  only  ; 
question  at  tlie  trial  is,  whether  the  deed-as  set  out  in  the  plea  was  execu- 
ted by  the  defendant  or  not,  and  the  jury  are  not  competent  to  decide  what  i 
-    is  the  legal  effect  of  the  deed.     In  such  case  the  defendant  had  better  ; 
plead  non  est  factum  (g-),  without  craving  oyer  ;  and  then  the  qucslioa^j 
would  be,  whether  the  deed,  as  described  in  the  declaration^  was  execu-  \ 
ted  by  the  defendant  (A).  j 

[  •434  ]  *'rhe  tenor  of  the  deed,  as  it  appears  upon  oyer,  is  considered  as  forming  j 
part  of  the  precedent  pleading  (2),  and,  therefore,  if  the  breach  laid  in  ] 
the  declaration  be  not  supported  by  the  deed,  in  other  words,  if  the  deed  | 
thus  set  out  in  the  plea  be  found  to  contain  in  itself  matter  of  objection  or  j 
answer  to  the  plaintiff's  case  as  stated  in  the  declaration,  the  defendant's  I 
course  (after  setting  out  the  deed  on  oyer)  is  to  demur ^  not  to  make  the  | 
objection  the  subject-matter  of  a  plea  (t).  The  defendant  may  demur  af-  i 
ter  setting  out  the  deed  on  ojer,  if  in  the  declaration  any  part  of  the  deed 
which  qualifies  the  contract  as  shown  in  the  declaration,  or  which  renders  : 

(6)  Id.  (A)  4B.  &  C.  741 ;  7  D.  &  R.  257,  S.  C; 

(c)  Id.;  Barnes,  827;  Step1i;2d  ed.  96,  n.      see  11  East,  638;  6  Taant.  707.    Where  tlM 


(c).  declaration  was  upon  a  certain  UfrUing,  it 

((f)  See  Jervis's  Rales,  61,  note  (I).  held  that  the  defendant,  by  praying  oyer  cw 

(e)  .^/ife,480.  diiiones  teripti  obligniorii  pratiicti,  admitted 

(/)  1  Saand.  816,  817;  Salk.  119;*Dong.  it  to  be  a  bond.    LordRaym.  1541,  Cro.  Car. 

476;  Tidd.  9th  ed.  589.  209. 

(g)  See  the  late  act,  9  Geo.  4,  o,  15,  for         (t)  4  B.  &C.  741,  750;  7  D.   &  R  257,  S. 

amending  at  the  trial  certain  variances  in  set-  C;  Dougl.  476;  Steph.  2d  ed.  97;  Tidd,  9th  ed. 

ting  out  written  instruments,  ante^  819.  589. 

(1)  Vide  Cook3  v.  Graham,  8  Cranch,  284.    See  2  Har.  &  GiU.  86. 

(2)  Commissioners  v.  Gaines,   Const.  Rep.  459. 

Writing  proffered  is  not  a  part  of  the  record  unless  oyer  Is  taken.  Adams  v.  Blacy,  1  Bibb. 
828;  Gist  v.  Steele,  ib.  571;  Palmer  v.  M'Ginnis,  Hardin,  504. 

Oyer  of  a  deed  set  forth  in  the  first  count,  does  not  make  that  deed  part  of  the  reoord,  so  as 
to  apply  it  to  other  counts  in  the  declaration.     Hughes  v  Moore,  7  Cranoh,  176. 
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it  dissimilar  to  that  described  in  the  declaration,  be  omitted  or  mis-stated  in. 
by  the  plain tiflf  therein  (A:).  And  if  it  appear  at  the  trial  on  non  est  fac- 
tum that  there  is  a  variance  between  the  deed  produced  and  the  oyer,  it  is 
fatal  (/).  But  the  defendant  cannot  demur  on  account  of  a  variance  in  an 
immaterial  part  between  the  deed  as  stated  in  the  declaration,  and  as  set 
oat  on  oyer  (w»).  If  it  be  material  for  the  plaintiff  in  his  replication,  &c. 
to  show  the  indenture,  he  may  pray  an  enrollment,  and  so  make  it  part  of 
his  replication  (n).  • 

Before  the  recent  pleading  rules,  Hil.  T.  4  W.  4,t  if  the  oyer  were 
stated,  the  plea  should  in  strictness  be  entitled  of  the  same  term  as  the 
declaration,  for  in  contemplation  of  law  the  deed,  nnless  denied,  was  in 
Court  only  during  the  term  of  which  it  was  pleaded,  and  was  afterwards 
in  the  custody  of  the  party  to  whom  it  belonged,  and  therefore  when  that 
practice  prevailed,  oyer  of  such  deed  ought  not  in  pleading  to  be  stated  to 
hare  been  demanded  in  a  subsequent  term,  and  consequently  not  after  a 
general  imparlance  (o).  But  now  by  that  rule  a  plea  setting  out  a  deed 
on  oyer  is,  like  all  others  to  be  dated  of  the  very  day  it  is  pleaded.  But 
oyer  might  have  bceiv craved  after  a  special  imparlance  to  another  day  in 
the  same  term  (;?)  ;  and  there  are  precedents,  where  oyer  was  craved  af- 
ter the  statement  of  imparlance  (^)  ;  and  where  the  plaintiff  declared  in 
vacation  before  the  essoign  day  of  the  following  term,  with  analogy  to  the 
claim  of  conusance  and  pleas  in  abatement,  a  plea  stating  the  claim  of  oyer 
might  have  been  entitled  of  the  term  subsequent  to  the  declaration  with  a 
special  imparlance,  or  might  have  been  entitled  generally  of  the  preced- 
ing term  (r).  But  the  recent  rules  put  an  end  to  imparlances,  and  now 
require  that  every  plea  be  entitled' on  the  very  day  it  is  pleaded  (5). 
*If  the  defendant  assumed  to  set  out  the  whole  of  the  deed  or  condition  [  *485 1 
of  a  bond  on  oyer,  the  whole  should  be  stated  with  all  recitals  verbatim  et 
lUeralim ;  and  if  the  defendant  do  not  set  forth  the  whole,  or  state  it  un- 
tnily,  the  plaintiff  may  sign  judgment  as  for  want  of  plea  {(\ ;  or  may  by 
his  replication  pray  that  the  deed  be  enrolled,  and  set  it  fortn,  and  then  it 
Kerns  may  demur,  for  by  craving  oyer  the  defendant  undertakes  to  set  out 
the  whole  (w),  or  according  to  Reg.  Gen.  Hil.  T.  2  W.  4,  reg.  44,t  he 
may  insert  the  deed  for  the  defendant.  But  in  pleading  to  a  bond  condi- 
tioned for  the  performance  of  covenants  in  another  deed  distinct  from  that 
set  oat  on  oyer,  though  the  party  must  state  the  deed  referred  to  in  the  con- 
dition truly,  or  subject  his  plea  to  a  demurrer,  and  the  practice  is  to  sot 
forth  the  whole  deed  (x)  ;  it  may  perhaps  smffice  to  state  the  substance  of 
the  deed  and  those  covenants  only  which  he  has  engaged  to  perform,  avei^ 


W  Id.;  2  Saund.  866,  n.  1. 

(0  1  Marsh.  214;  see  anie,  811. 

(«)  1  B.  &  C,  368;  2  D.  &  R.  662,  S.  C. 

(n)  2Stra.  1241;  1  Wils.  97;  1  Saund.  9 
b,  n.  1,  ace;  Barnes,  827,  contra. 

(o)  ndd,  9th  ed.  587;  Steph.  2d  cd.  95;  1 
Siiuxl.  2,  note  2;  Vin.  Ab.  Oyer,  F.;  Bao. 
Ab.Plea8,Ll2.  Seethe  fbrm,  8  Bla.  Com. 
Appendix,  No.  8,  ace;  2  Ld.  Raym.  970,  con- 
fra.  And  see  the  precedents,  1  Saund.  8, 
289. 

(p)  12  Mod.  99;  2  Show.  10;  lldd,  9th  ed. 
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(?)  1  Saand.  8,  289. 


(r)  2  Wils.  411,  412;  1  T.  R.  278;  7  T.  R. 
447,  note  {d) ;  2  S  land.  2,  n.  2. 

(«)  Reg.  Gen.  Hil.  T.  4  W.  reg.  1  and  2. 

(0  1  Saand.  9  b,  n.  1;  4  T.  R.  370;  Slater 
v.  Home,  Tidd,  9th  ed.  565;  5  T.  R.  662, 
668. 

(u)  Com.  Dig.  Pleader,  P.  1;  4  T.  R.  871, 
note  (6) ;  1  Saund.  9  b,  note  1.  But  it  is  laid 
down  in  Tidd,  9th  ed.  589,  which  cites  2  SaUL 
602,  that  the  plaintiff  cannot  demur  to  the 
plea  for  not  setting  out  the  whole  of  the  deed 
on  oyer. 

(x)  1  Saund.  9;  4  East,  844,  845. 


Vol.  I. 


t  See  Amerioan  Editor's  FreilM)e. 
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m.  owB.  ring  that  the  indenture  contains  no  other  covenants  on  his  part  (^) :  or 
perhaps  even  on  allegation  that  the  indenture  contains  no  negative  or  dis- 
junctive covenants,  with  an  averment  of  general  performance,  would  be 
suflScient  (^z)  ;  and  the  plaintiflF  might  pray  an  enrollment,  and  set  it  forth 
if  untruly  stated  (a).  Certainly  it  would  be  desirable  to  promulgate  a 
rule  that  it  shall  be  sufficient  for  either  party  to  set  out  only  such  parts  of 
deeds  or  instruments  as  may  be  sufficient  to  sustain  any  charge  or  defence 
without  setting  forth  useless  matters.    « 

When  oyer  is  prayed  of  a  bond  and  the  condition,  it  is  usual  in  a  plea 
not  to  set  forth  the  obligatory  part  of  the  bond,  but  to  say,  ?'  and  it  is  read 
to  him,  &c."  and  then  to  pray  oyer  of  the  condition,  and  set  forth  in  htsc 
verba  (1)  ;  but  the  bond  ought  to  be  entered  at  large  as  well  as  the  con- 
dition, if  the  terms  of  the  obligatory  part  be  material  to  the  defence  (6). 
Bo,  if  it  be  material  to  the  plaintiff  that  the  penal  part  of  the  bond  be  set 
forth,  he  may  in  his  replication  pray  that  it  may  be  enrolled,  and  set  it 
forth  (c),  or  under  Reg.  Gen.  Hil.  T.  2  W.  4,  reg.  44,t  insert  the  deed  in 
the  defendant's  plea  for  him.  If  no  use  is  intended  to  be  made  of  the  bond 
there  is  no  need  to  pray  oyer  of  it  at  all,  or  to  enter  Any  such  prayer,  but 
it  is  sufficient  to  pray  oyer  of  the  condUion  only  (d)  (2)  ;  for  the  bond  and 
condition  are  considered  as  distinct,  the  bond  being  complete  without  the 
condition,  therefore  there  may  be  oyer  of  one  without  the  other  (e).  if  it 

[  •486  ]  appear  *to  the  Court  that  with  reference  to  the  deed  as  set  out  on  oyer 
the  defendant  has  pleaded  a  false  plea,  the  Court  will  give  judgment  for 
the  plaintiff  upon  a  demurrer  to  the  plea  (/). 


XT.  XHPl^ 
LAHOEB. 


IV.  IMPAELANCES. 


TheMcSent      The  term  imparlance  or  licentia  loquendij  in  its  most  general  signiflca- 

Midforan   ^^^^^  means  time  given  by  the  Court  to  either  party  to  answer  the  pleading 

oH  of  his  opponent,  as  either  to  plead,  reply,  rejoin,  <&c.  and  is  said  to  be 

nothing  else  but  the  continuance  of  the  cause  till  a  further  day  (^).    Bat 

the  more  common  signification  of  the  term  was  time  to  plead  (A)t-    In 


(y)  1  Sannd.  817,  note  2. 

(z)  4  East,  840,  844,  DOte  (/). 

(a)  I  Saund.  9  b.  note  1 ;  817,  note  2. 

lb)  Lord  Raym.  1185;  ante,  480,  4%8. 

(e)  Carth.  801,  802;  1  Lutw.  680,  686;  1 
Saund.  9  b^  n.  1. 

id)  Lib.  Plao.  209,  pi.  220;  1  Saund.  9  b. 
note  1. 

(e)  1  Saund.  9  c,  n.  1;  290,  n.  2. 

(/)  1  Saund.  9,  817,  note  2;  8  Salk.  119. 

Ig)  Bac.  Ab.  Pleas,  G.;  see  Com.  Pig. 
Pleaider,  D.  and  id.  ibid,;  1  Sel.  Pr.  cb.  tU. 
sect.  8;  2  Saund.  1,  note  2;  Tidd,  9th  ed. 
462;  Steph.  2d  edit.  97;  as  to  the  nature  of 


imparlances  in  general.  In  Doct,  Plao.  Im- 
parlanc€$,  it  is  thus  defined,  'imparlanet  ed 
quando  ipte  defendens  pelii  licentium  interlo- 
quendi,  scilicet ^  quant  U  defendant  detire  It 
cour  de  donor  a  luy  tempi  de  pleader  al  vnt 
ou  action  q[ue  et  commence  vert  luy\  Before 
declaration  continuance  is  by  dies  datiu  prtce 
partium;  after  declaration  and  before  issue 
joined  by  imparlance;  after  issue  joined, 
and  before  Terdict,  by  vice  comet  non  mitii 
breve;  and  after  Terdict  or  demurrer,  by 
curia  advitari  wit, 

(A)  2  Saund.  1,  n.  2;  2  Show.  810.  Baratt, 
346.. 


(1)  A  small  yariance  between  the  oyer  of  a  bond  and  the  declaration,  is  not  regarded;  as 
where  the  words  were,  "or  delay,"  and  in  the  declaration,  **or  other  delay,*'  the  variance  wst 
held  immaterial.    Henry  t;.  Brown,  19  Johns.  49. 

(2)  Oyer  of  a  bond  does  not  include  oyer  of  the  condition ;  nor  e  conuerto.  If  oyer  is  wanted 
it  should  be  of  each;  bat  the  plaintiff  may  have  the  whole  bond  enroUed.  U.  States  v,  Sawyor, 
1  QaUis,  86. 

t  See  American  Editor's  Prethoe. 


Of  IMPABLANCJSS. 


486 


making  up  the  issue  joined  between  the  parties,  and  in  which  all  the  pro-  ^^ 
ceedings  are  necessarily  stated,  an  entry  of  an  imparlance  between  the  *'^*'"- 
declaration  and  plea  was  formerly  frequent  and  sometimes  necessary  (t)  ; 
but  it  was  not  usual  in  framing  a  plea  or  replication  to  state  in  imparlance 
separately,  unless  some  new  matter  has  arisea  since  the  former  pleading 
when  it  was  proper  (A;),  as  a  mode  of  introducing  and  stating  at  what  time 
the  new  matter  has  arisen  (A;). 

Imparlances  were  of  three  descriptions :  1st,  A  Common  or  General 
Imparlance ;  2dly,  A.  Special  imparlance ;  and  3dly,  A  General  Special 
Imparlance  (Z).     The  first  was  without  saving  to  the  defendant  any  excep- 
tion against  the  writ  or  jurisdiction,  and  was  always  to  a  subsequent 
•term  (i»).    In  making  up  the  issue  the  entry  of  such  an  imparlance  might  [  *48T  ] 
have  been  necessary,  in  order  to  continue  the  cause  in  Court  (n)  ;  but  in 
framing  a  plea  such  an  entry  of  imparlance  was  not  necessary   un- 
less the  matter  of  defence  had  arisen  after  the  declaration.     In  general, 
pleas  in  bar  were  entitled  of  the  term  of  which  they  were  pleaded,  without 
reference  to  the  title  of  the  declaration  ;  and  as  a  plea  of  tender  might 
have  been  pleaded  as  well  after  as  before  an  imparlance,  even  such  plea 
might  have  been  entitled  of  a  term  subsequent  to  the  declaration,  though 
it  was  said  to  be  more  correct  to  entitle  it  of  the  same  term  as  the  declar- 
atfon,  in  order  to  avoid  the  inconsistency  of  first  praying  an  imparlance 
and  then  averring  that  the  defendant  has  been  always  ready  to  pay  (o). 
After  the  entry  of  such  a  general  imparlance,  the  defendant  might  plead  in 
bar  of  the  action  though  not  in  abatement  (jpi),  or  the  jurisdictiorh  of  the 
Coart ;  and  therefore,  when  by  the  practice  of  the  Court  the  defendant 
was  at  liberty  to  plead  in  abatement  in  a  term  subsequent  to  the  declara- 
tion, (as  occurred  when  the  process  was  returnable  on  the  last  retumjof  a 
term,  or  even  before,  and  the  plaintiff  had  neglected  to  deliver  or  file  his 
declaration  four  days  exclusive  before  the  end  of  the  term,  or  had  neglect- 
ed to  declare  before  the  essoign  day  of  that  term,)  the  defendant  must 
have  pleaded  such  plea  in  abatement  either  of  the  same  term  as  the  dec^ 
laratioD,  or  of  the  subsequent  term  with  a  special  imparlance ;  and  if  it 
were  pleaded  of  the  latter  without  such  a  special  imparlance,  the  plaintiff 
might  have  signed  judgment  as  for  want  of  a  plea  (9).     But  where  a  bill 
was  filed  in  Trinity  vacation  against  an  attorney,  entitled  as  of  Trinity 
term,  and  the  defendant  pleaded  in  abatement  as  of  Michaelmas  term, 
without  an  imparlance,  the  plea  was  held  good  (r). 

A  Special  Imparlance  was  with  a  saving  oi  all  exceptions  to  the  writ, 
bill  or  count,  and  after  this  imparlance  the  defendant  may  plead  in  abate- 
ment («),  but  not  to  the  jurisdiction  of  the  Court  unless  founded  on  a/^er- 
sonal  privilege,  as  that  of  an  attorney,  &c.  (/).  In  cases  where  the  de- 
fendant was  entitled  to  a  special  imparlance,  it  was  in  the  Common  Fleas 


(0  2  Soand.  l,ii.  2;  6  Co.  76;  Tidd,  9th 
•1720. 

(k)  See'therlbrm  in  a  pUai^  and  in  arfpltco- 
iiM,  ToL  ill.  889  to  891.  After  tMue,  any 
Mw  matter  most  have  been  pleaded  puU  dar^ 
ftin  continuance.  See  the  forme,  po8L  yol.  Hi. 
1244. 

(0  2  Bla.  Bep.  1095. 1096.  And  aa  to  the 
wrent  kinda  of  imparlancea,  and  when  and 
bow  granted,  and  what  may  or  may  not  be 
done  after  each,  tee  2  Saund.  1,  n.  2;  Tidd, 
Wied.4fi2. 


{m)  6  Mod.  28;  2  Saand.  2  a. 

(a)  Ante,  486. 

(0)  2  Saund.  1,  2,  n.  2;  1  Id,  83»  note  2; 
Bnrr.  59;  Tidd,  9th  ed.  468. 

(p)  2  M.  &  Sel.  484. 

(9)  2  8annd.  1  n.  2;  4  r.  R.  520;  6  T.  B. 
869;  7  T.  R.  447^  note  d. 

(r)  8  B.  &  Aid.  259;  1  Chit  Bep.  704»  8. 
C. 

(s)  Lutw.  6,  and  Bao.  Ab.  Pleae,  C.  4;  2 
Bla.  Rep.  1095. 

(0  Ewdr.  865;  Bao.  Ab.  Pleas,  C.  4. 
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IV.  iMPAn-  granted  of  course  by  the  prothonotary  upon  an  application  to  him  within 
^'^^^-  the  first  four  days  of  the  term  subsequent  to  that  of  the  declaration :  bat 
in  the  King's  Bench,  it  was  said  to  be  granted  only  by  leave  of  the  Court 
obtained  by  a  side  bar  rule  {u).  In  both  Courts  the  special  imparlance 
must  have  been  stated  in  a  plea  'in  abatement,  when  it  was  entitled  of  a 
term  subsequent  to  the  declaration  {x). 

The  third  description  of  imparlance,  usually  denominated  a  General 
Special  imparlance,  was  with  a  saving  of  all  exceptions  whatsoever  (y), 
and  could  only  be  obtained  by  an*  application  to  the  Court  on  motion  with- 
in four  days  of  the  next  term  after  the  declaration ;  and  it  was  in  the  dis- 
cretion of  the  Court,  governed  by  the  particular  circumstances  of  the  case, 
to  grant  it  or  not;  and  it  would  not  be  granted  in  order  to  enable  the  de- 
fendant to  plead  to  the  jurisdiction  if  he  had  appeared  by  attorney.  The 
prothonotary  had  no  power  to  grant  this  description  of  imparlance,  and  a 
plea  under  a  grant  by  him  would  be  a  nullity,  and  the  plaintiff  might  sign 
judgment  or  at  least  a  respondeas  ouster  might  be  awarded  (2).  When 
this  imparlance  had  bofen  obtained,  the  defendant  might  not  only  plead  in 
abatement  of  the  writ  or  count,  but  also  personal  privilege  (o).  In  point 
of  form  this  imparlance  was  similar  to  the  last  with  the  exception  of  the 
words  "  saving-  to  himself  all  advarUages  and  exceptions  whatsoever  y^  and 
sometimes  in  addition  to  these  words  the  following  are  added  :  ^^  as  well 
to  the  writ  and  declaration  as  to  the  jurisdiction  of  this  Court ;"  (6)  but 
the  first  is  the  better  form. 

If  the  defendant  plead  to  the  jurisdiction,  or  to  the  disability  of  the 
plaintiff  or  defendant  to  sue  or  be  sued,  after  a  general  imparlance,  or  to 
the  jurisdiction  after  a  special  imparlance,  the  plain  tiff  might  in  general  ei- 
ther sign  judgment  or  apply  to  the  Court  to  set  aside  the  plea,  or  he  might 
demur  to  it,  or  allege  the  imparlance  in  his  replication  by  way  of  estop- 
pel ;  but  if  the  plaintiff,  instead  of  taking  any  of  these  advantages,  reply 
to  the  special  matter  of  the  plea,  the  fault  was  aided  (c). 


Imptrlan- 

OCBtO 

pertonal 
aotioos 
noWiTirta- 
allj  abol- 
ished and 
tuggutiom 
in  ilea. 
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As  regards  personal  B.ciions  commenced  in  eitheT  of  the  Superior  Courts, 
after  the  distinctions  between  the  Terms  and  Vacations  were  for  many 
purposes  annulled  by  statute  11  G.  4,  and  1  W.  4,  c.  70,  and  1  W.  4, 
c.  3,  and  plaintiffs  were,  by  2  W.  4,  c.  39,  sect.  11,  enabled  to  declare 
and  expedite  their  actions  in  the  vacations,  it  was  finally  settled,  after  some 
opinions  and  decisions  to  the  contrary,  that  imparlances  in  such  actions 
were  virtually  abolished  (6)  ;  and  Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  2,t 
expressly  orders  that  no  entry  of  continuances  by  way  o{ imparlance  shall 
be  made,  but  provides  for  the  statement  of  matters  that  may  have  arisen 
pending  the  action  and  *since  the  last  pending,  by  way  oi  suggestion  or  oA 
legation^  and  the  forms  of  which  statements  will  be  found  in  the  commence- 
ment of  the  third  volume  of  this  edition  («).    In  case  of  death  of  one  of 


(u)  2  61a.  R.  1094;  2  Saund.  1,  2,  note  2; 
R.  £.  6  Ann.;  Tidd,  9th  ed.  462,  463. 

(z)  4  T.  R.  420,  521:  6  T.  R.  869;  7  T.  R 
447,  in  which  1  Bla.  Rep.  61;  1  WiIb.  261, 
were  oTemiled.  In  all  oases  the  imparlanoe 
in  snoh  ease  should  be  stated  in  the  issue,  2 
Saand.  1  e,  note  2. 

(y)  See  the  forms,  pott,  vol.  ilL  889  to  892. 

(z)  2  Saund.  2  b.  note  2. 

(a)  Id,;  1  Ley.  54. 


(6)  2  Bla.  R.  1044;  2  Saund.  2  a,  note  2. 

(c)  2  Saund.  2  b,  n.  2;  Tidd,  9th  edit.  46S, 
464. 

{d)  Nurse  v.  Greeting,  3  Dowl.  142,  158; 
1  Crom.  M.  &  Ros.  567;  Wiglej  v.  Tom- 
Uns,  3  Dow.  7;  8  Chitty's  Oen.  Prae.  lOS, 
104. 

(0  See Bosanquet's  Rules  5  and  6  in  notes; 
see  form,  id.  181. 


t  See  American  Editor's  PrefiMe. 
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several  plaintiflfs  or  defendants /^^ndmg"  a  suit,  the  8  A  d  W.  3,  c.  ll,^^'  impar- 
sect.  7,  directs  that  if  the  cause  of  action  survive,  the  suit  shall  not  abate,    ^^°"- 
provided  the  death  be  duly  suggested  or  stated  on  the  records.     In  the 
commencement  of  the  third  volume  there  will  b^  found  several  forms  of 
sach  suggestions,  which  should  be  duly  made  in  the  earliest  instance,  or 
at  least  within  eight  days  afterwards  (/). 

(/*)  See  Beg.  Gen.  Hil.  T.  4  W.  4,  reg.  2;  and   see  form,  Bo6iuiqaet*8  Rules,  181;  and 
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CHAPTER    VI. 

OF  PLEAS  TO  THE  JURISDICTION,  AND  IN   ABATEMENT,' 

AND  THE  PROCEEDINGS  THEREON.  i 

I 

The  law  has  prescribed  and  settled  the  order  of  pleading  which  the  d^| 
fendant  is  to  pursue,  and  although  it  has  been  objected  that  as  regards  pleas; 
in  abatement  the  division  is  more  subtle  than  useful,  yet  as  regulating 
some  respects  the  forms  of  commencements  and  conclusions  of  tho  plei 
and  the  right  to  plead  another  plea  in  abatement  in  some  cases  after  judg- 
ment against  the  defendant  of  rcspondeas  ouster,  it  is  deemed  here  ex{ 
dient  to  adhere  to  the  ancient  order,  especially  as  no  preferable  arrange-' 
ment  has  been  suggested,  viz.  (a).       / 


Z' 


f.   To 


K. 


IsL   To  the  jurisdiction  of  the  Court. 
2dly.   To  the  disabilily^  8fc.  of  the  person. 

\st.   Of  the  plaintiff. 

2dly.   Of  the  defendant. 
Zdly.  To  the  Count  or  Declaration. 
Uhly.  To  the  WrU. 

1st.  To  the  form  of  the  writ. 

1st.  Matter  apparent, on  the  face  of  it 
2dly.  Matter  dehors. 

2dly.   To  the  action  of  the  writ, 
bthly.  To  the  action  itself  in  bar  thereof  (b)  (1). 


i 


This,  it  is  said,  is  the  natural  order  of  pleading,  because  each  subj 
quent  plea  admits  that  there  is  no  foundation  for  the  former,  and  precludi 
the  defendant  from  afterwards  availing  himself  of  the  matter,  as  when 
defendant  pleads  to  the  person  of  the  plaintiff  he  admits  the  jurisdictii 
of  the  Court,  for  it  would  be  nugatory  to  plead  that  defence  in  a  coi 
which  has  no  jurisdiction  (c)  ;  and  when  the  defendant  pleads  to  the  coi 
[  *441 1  lio  admits  that  the  plaintiff  is  able  to  sue  him  *and  the  defendant  to  b 
sued ;  and  when  the  defendant  pleads  to  tho  form  of  the  writ  he  admf 
the  form  of  the  count ;  and  after  a  plea  in  bar  to  the  action  the  defendi 


(a)  8eeStephen9  on  Pleading,  2d  ed.  71  r  n. 
(c)  ;  and  see  the  arrangement  of  the  sabject 
of  Abatement,  Comyn's  Digest  and  Bacon's 
Abridgement,  tit.  Abatement. 

{b)  Per  Holt,  C.  J.,  2  Ld.  Raym.  970; 
Latoh.  17S;  Co.  Lit.  808.  804;  Gilb.  G.  P.  49; 
Doo.  Plao.  in  Preface;  Com.  Dig.  Abatement, 
C;  Tidd,  9th  ed.  680;  and  for  an  account  of 
the  Yarious  kinds  of  pleas  in  Equity,  and 
their  essential  difference,  see  Beames*  PI.  £q. 
chap.  II. 


(c)  In  Inferior  Courts,  howerar,  this 
not  obtain,  for  if  such  court  have  not  ji 
diction  over  the  subject-matter,  it  will  be 
ground  of  nonsuit  on  the  trial,  1  T.  B.  Kll 
ante,  428;  and  if  there  be  a  total  want 
Jurisdiction  in  any  of  the  Courts  in  Engl 
the  matter  may  be  pleaded  in  bar,  or  gii 
in  evidence  under  the  general  issue,  even 
actions  in  the  superior  Court  at  Westmiost 
6    East,   588;  1   East,  852;  Ttdd,    9th 
960. 


(1)  The  order  of  pleading  does  not  appear  to  have  Taried  much  fh>m  this  scheme, 
rliest  periods  of  the  law.    1  Beeve*s  Hist.  £.  L.  451 ;  2  Beeye's  Hist  E.  L.  226. 


•▼en  at 
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ODDot  plead  in  abatement^  unless  for  new  matter  arising  after  the  com-  ovam  ot 
|»encement  of  the  suit  (d)  (1).  pleadimo. 

If  this  order  of  pleading  be  inverted,  tha  defendant  will  be  precluded 
from  pleading  any  matter  prior  in  point  of  order  («).  And  this  is  mate- 
lial,for  though  it  is  said  that  after  a  judgment  ofrespondeas  ouster  there 
ttD  be  no  plea  in  abatement,  because  if  it  were  allowed,  there  would  be  no 
id  of  such  pleas  (/)  ;  yet  this  must  be  understood  of  pleas  in  abatement 
the  wme  degree  as  popish  recusancy  and  outlawry  (g*),  which  are  both 
the  person ;  for  the  defendant  may  plead  to  the  person  of  the  plaintiflF, 
d  if  that  be  overruled,  he  might  afterwards,  if  in  time,  plead  to  the  form 
the  writ  (K). 

The  more  general  division  of  pleas  is,  however,  1st,  Pleas  Dilatory ; 

y.  Pleas  Peremptory  (i).     Of  the  former  description  are  pleas  to  the 

isdieiion ;  to  the  disability  of  the  person  ;  to  the  count  or  declaration^ 

to  the  writ;  of  the  latter  or  peremptory  kind,  and  which  lead  to  an 

which  finally  settles  the  dispute,  are  pleas  in  bar  of  the  action. 
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I.  PUSA8T0 
THE  JURIS- 

Dicnov. 


Pleas  of  this  description  though  in  effect  they  abate  the  writ  (2) ,  yet  differ 
)m  pleas  in  abatement,  principally  in  three  points,  viz.  that  they  must  be 
ided  in  person  ;  that  at  all  events  before  the  recent  pleading  rules,  Hil. 
fenn,  4  W.  4,  only  half  defence  should  be  made  ;  and  that  they  should 
lelade  si  curia  cognoscere  velity  and  not  guod  bit  a  cassetur  (&).  Objec- 
eyea  to  the  jurisdiction  of  the  superior  Courts  may  in  some  cases '  be 
ten  QDder  the  general  issue,  but  in  general  they  must  be  pleaded  (3). 
all  transitory  actions,  and  in  local  actions  arising  in  England  or  Wales, 
fthere  be  no  plea  to  the  jurisdiction,  the  Courts  at  Westminster  may  in 
jralhold  plea  thereof  (/).  And  therefore  it  cannot  be  pleaded  that 
debt  is  under  40^.  and  ougl^t  to  have  been  sued  for  in  the  County 
irt,  because  the  superior  Courts  have  concurrent  jurisdiction,  and  the 
\j  course  •is  to  apply  to  the  superior  Court  by  motion  to  stay  the  pro-  [  ^442  ] 
rfings  (m).  The  instances  in  which  an  action  may  be  brought  here,  al- 
^Qgh  the  cause  of  action  arose  in  a  foreign  country,  have  been  already 

'ffl  Gnb.  C.  p.  60;  Com.  Pig  Abatement, 
X23.24. 

1<)  Co.  Lit  808;  Com.    Dig.    Abatement 
iDDe-PUe.  Prefkoe. 

if)  Bae.  Ab.  Abatement,  0.;  GUb.  C.  P. 
":  2  Saand.  401 ;  12  Mod.  280. 
>)  HetL  126. 
0  Com.  Dig.    Abftiement,  L  8,  4;  Bao. 

[iO  See  Wphen,  2d  edit  67;  and  id.  Ap. 

''"  note  19. 


{k)  Bac  Abr.  Pleas,  E.  2,  and  abatement; 
6  Mod.  146;  1  Salk  298;  8  Bla.  Com.  801. 
Afl  to  pleas  to  the  jurisdiction  in  general,  see 
olaim  of  conusance,  ante,  422;  Com.  Dig. 
Abatement,  D.;  Bac.  Ab.  Pleas,  £.  and 
Courts,  D.  and  Gilb.  C.  P.  187  to  197;  Tidd, 
9th  edit.  680;  in  equity,  Beamea*  PL  £q.  67, 
252. 

(/)  Andr.  198;  1  Wood,  198;  Bao.  Ab 
Pleas,  E.I. 

(m)  SandaU  v.  Bennett.  2  Adol.  &  £1.  204. 


0  Ptlmer  r,  ETertson,  2  Cow.  417;  Potter  v,  McCoy,  26  Penn.  State  Rep.  468. 
0  Want  of  jurisdietion  in  the  court  will  abate  a  writ.    Ingalls  v.  Richardson,  8  Metcalf, 
h  Osgood  V,  Thurston,  28  Pick.  110.    The  court  will  abate  a  writ  ex  officio,  where  it 
on  the  record  that  it  has  no  jurisdiction  of  the  case.    Osgood  v.  Thurston,  68  Pick. 

j^  Ryan  v.  Jackson,  11  Texas,  891;  Webb  v.  Mann,  8  Michigan,  189.  It  may  be  shown 
^  tile  general  issue,  that  there  is  no  court  in  the  country  which  has  jurisdiction  of  the  cause. 
,    «•  Hayden,  8  Mats.  124;  Anthon  v.  Fisber,  Doug.  660,  n.  182.    Sed  Vide  Smith  v,  Elder, 
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X.  FLVA8  TO  noticed  (n).     Where  the  court  has  no  jurisdiction  at  common  law,  or  it 
THE  jDEia-  j^g^g  hQQn  taken  away  by  act  of  parliament,  such  want  of  jurisdiction  may 
in  general  be  pleaded  in  bar^  or  given  in  evidence  under  the  general  issue, 
and  it  is  not  properly  the  subject  of  a  plea  in  abatement  (o).     And  it  baa; 
been  recently  decided  that  where  a  public  statute  for  erecting  a  Court  of  I 
inferior  jurisdiction  enacts  that  no  action  for  any  debt  not  amounting  tO| 
405.,  &c.  and  recoverable  by  that  act,  shall  be  brought  against  any  per-l 
son  residing  within  the  jurisdiction,  &c.,  such  statute  is  a  defence  upoBJ 
the  general  issue  to  a  party  bringing  himself  within  it,  who  is  sued  in  thei 
superior  Courts,  unless  the  statute  direct  another  course  of  proceeding  (p)«; 
In  other  cases  the  statutes  relating  to  the  Courts  of  Requests,  and  which 
invest  them  with  exclusive  jurisdiction  in  certain  cases,  enable  the  debtOFij 
if  sued  elsewhere,  to  plead  the  exemption  in  bar,  or  direct  that  a  svg^e^ 
iion  of  the  matter  shall  be  entered  on  the  roll.     The  exact  mode  of  relief 
pointed  out  by  the  respective  statute§  must  be  strictly  pursued  (^). 

In  most  of  the  inferior  Courts  the  want  of  jurisdiction  is  fatal  to 
suit,  without  any  plea  stating  the  objection,  for  the  cause  of  action  mi 
be  alleged  to  have  arisen  within  the  jurisdiction,  or  a  writ  of  false  jud( 
ment  may  be  supported  ;  and  if  the  fact  be  so  alleged  but  not  so  prov< 
the  plaintiff  ought  to  be  nonsuited  on  the  general  issue  ;  and  if  theinferi< 
Court  admit  the  jurisdiction,  a  bill  of  exceptions  may  be  tendered,  or 
prohibition  issued  (r).     In  these  cases,  however,  the  defendant  may  plei 
to  the  jurisdiction,  which  seems  to  be  the  safer  course  (5). 

We  have  already  seen  that  the  defendant  can  only  plead  tothejurisdii 
tion  where  the  grant  to  the  inferior  Court  was  habere  cognitionem  pit 
toruniy  with  exclusive  words  (/).    In  this  case  the  plea  cannot  be  in  h\ 
At  common  law  there  was  a  distinction  between  sl  foreign  plea  and  a  pU 
r  *448  1  *^  ^^®  jurisdiction,     A  foreign  plea  was  where  *thc  action  was  carrii 
out  of  the  county  or  place  where  the  venue  was  laid  (w).     Ancient  d( 
mesne,  and  all  pleas  of  privilege,  are  pleas  to  the  jurisdiction,  and 
foreign  pleas  {x).     It  was  always  necessary  before  the  statute  of  Ann 
verify  vl  foreign  plea  by  affidavit,  but  not  a  plea  to  the  jurisdiction  (y), 

Pleas  to  the  jurisdiction,  when  the  objection  cannot  bo  otherwise  U 
en,  are  either  in  local  or  transitory  actions.     The  defendant  may,  in  hi 
actions,  plead  to  the  jurisdiction,  when  the  cause  of  action  accrued  in 
jurisdiction  into  which  breve  domini  ref]^is  non  currit  (2).     Therefore 
might  plead  that  the  lands  are  ancient  demesne,  holden  of  the  king's 
nor  (a)  :  and  before  the  late  statute  (6)  he  might  have  pleaded  that 


(n)  Ante,  267,  275. 

(0)  6  Cast, 688;  1  East,  852;  4  T.  B.  503. 

Ip)  1  East,  852. 

(p)  Per  Lord  Kenyon,  1  East,  864.  Sev- 
eral of  these  statutes  are  collected,  and  the 
mode  of  proceeding  is  pointed  out  in  Tidd, 
8th  edition,  989  to  995;  9th  edit.  954  to  962; 
and  see  Mr.  Tidd  Pratt's  comprehensive  col- 
lection of  the  statutes  relating  to  Courts  of 
Request.  In  many  instances  if  the  debt  be 
manifestly  less  than  40s.  and  be  recoverable 
in  the  County  Courts  &o.  the  superior  Courts 
will  stay  the  proceedings  in  the  action,  Tidd, 
9th  edit  516;  but  the  objection  cannot  be 
pleaded,  see  2  Adol.  &  El.  204. 

(r)  Qilb.  C.  P.  188,  189;  Bac.  Ab.  Pleas, 
K  1 ;  Courts,  D.  4;  1  Saund.  98,  note  1. 

(t)  Bao.  Ab.  Courts,  D.  4;  see  the  prece- 
dents of  plea  and  replication,  1   Wentw.  61, 


60,  69,  78;  and  1   Wentw.  Index;  UL 
475.    See  forms,  jmm<,  toI.  iii. 

(0  Ante,  428  | 

(u)  1  Saund.  98,  note  1;  Cartb.  402;  Ttej 
Ab.  Foreign  Pleas.  See  the  precedent,  Lffi 
Ent.  475.  j 

(x)  Vin.  Ab.  Foreign  Pleas,  A.  11;  5  MoC 
835. 

iy)  1  Saund.  98,  note  1;  Carth.  402; 
Ab.  Foreign  Pleas,  5  Mod.  835. 

{z)  Bac.  Ab.  Courts.  D.  3;  Gilb.  C.  P.  II 
1  Wils.  206;  8  East,  128. 

(a)    10  East,  528;  Com.  Dig.   Abatemc 
J>,  1;  Ld.  Raym.   1418;  1  Salk.   56;  see 
precedents  in  Heme,  851;  Rnst.   Ent.   1< 
Thomp.  Ent.  2;  Mod.  Ent.  249;  8  Inst  C. 
9;  Hans.  108;  1  Wentw.  51;  and  8ee< 
forms  and  repUoations,  1  Went  ladez. 

(6)  1  Wm.  4. 0.70,8.18. 
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eao86  of  action  arose  in  Wales  (c)  ;  or  ia  a  county  palatine  (rf).  So  he  ^  mmsto 
may  plead  that  the  cause  of  action  arose  in  the  cinque  ports  (e),  or  in  Lon-  ^^J^^ 
doQ  (/),  or  any  other  exclusive  jurisdiction  (§•)  ;  But  Ely  is  not  an  exempt 

£'  risdictioD,  though  the  Bishop  may  demand  conusance  (/i).  It  has  been 
lid  that  it  may  be  pleaded  in  a  local  action  that  the  lands  are  out  of  the 
lealm  (t) ;  but  as  that  might  be  pleaded  in  bar,  or  be  given  in  evidence 
vndcr  the  general  issue,  it  is  unnecessary  to  plead  such  matter  in  abate- 
Bent  (k).  In  ejectment^  as  the  real  defendant  is  obliged  on  appearing  to 
flQter  inco  the  consent  rule,  and  to  plead  the  general  issue,  he  cannot  plead 
.tothejarisdiction  without  leave  of  the  Court  (/). 

In  all  transitory  actions  the  Courts  at  Westminster  have  jurisdiction, 
v&less  taken  away  by  particular  act  of  parliament  (m),  and  with  the  excep- 
lioa  in  favor  of  the  Universities  of  Oxford  and  Cambridge  (»),  unless  the 
^intiff  by  his  declaration  shows  that  the  action  accrued  in  an  exclusive 
^risdiction,  no  objection  to  that  of  the  •Superior  Courts  can  be  taken  (o).  [  *444  ] 
And  if  the  declaration  disclose  the  fact,  still  the  defendant  cannot  demur  or 
toore  in  arrest  of  judgment,  but  must  plead  to  the  jurisdiction  {p).  It  has 
im  said  that  there  are  no  pleas  1^  the  jurisdiction  of  the  Courts  at  West- 
ioster  in  transitory  actions,  unless  the  plaintiff  by  his  declaration  admits 
t  the  cause  of  action  accrued  in  a  county  palatine  (9).  It  is,  however, 
somed  that  those  cases  wore  only  put  as  instances,  and  that  if  it  ap- 
red  on  the  face  of  the  declaration  that  the  cause  of  action  arose  in  any 
er  exclusive  or  exempt  jurisdiction,  a  plea  to  the  jurisdiction  might  be 
eaded  (r). 

Some  pleas  in  abatement  arising  {vom  privileffe  otpersoHy  may  be  classed 

r  pleas  to  the  jurisdiction,  in  respect  of  their  affecting  the  jurisdiction 

the  Court,  and  concluding  whether  the  Court  ought  to  have  further  con- 

oe  of  the  suit  (5)  ;  as  where  an  attorney  or  officer  of  a  particular 

%  a  tinner,  ot  scholar  of  the  Universities,  is  sued  out  of  the  proper 

ru  {I)  (1). 

Where  a  person  is  wrongfully  sued  in  an  inferior  Court  he  must  tender 
plea  to  the  jurisdiction  in  propria  persona  sedente  curia^  and  made 


(0  Com.  Dig.  Abatement,  D.  2;  1  WUs. 

;  DoQgl.   218.      See   the   preoede&to»  1 
-Btw.i5,49,  68;  1  Wils.  198. 
M)  Com.  Dig.  Abatement,  D.  2.    See  the 
enU,  Raet  Ent.  419;  Heme,  7;  8  Inst. 

H;  1  Wentir.  49. 
.(0  Cod.  Dig.   Abatement,  D.  8;  4  Inst. 

;  Jenk.  190;  KeiL  88.    See  the  preoedents, 
/  Red.  475,  and  1  Wentw.  Index. 
(/)  8  Leon.  148. 

^)  Bro.  Ab.  Conusance,  62;   1  Bla.  Bep. 
P-  fite  the  precedents,  1  Wentw.  Index. 
W  Garth.  109;  Salk.  193;  8  East,   128, 

jO  Show.  191,  1  Salk.   80;   Ck>m.  Dig. 

>«ffflent,  D.  8. 

J*)  6  East,  683;  4  T.  R.  [608;  anU,  277, 

(0  B14.  Rep.  197;  8  WiL  61;  2Stra  .1120; 
*&.474.  »"       '  ' 


(yr)  Bac.  Ab.  Courts,  D.  8;  seethe  differ- 
ent statutes,  Tidd,  9th  edit  964  to  962.  . 

(n)  Bao.  Ab.  Courts,  D.  8;  GUb.  C.  P. 
191;  Wood,  Inst  620;  Vin.  Ab.  Uniyersity, 

(o)  4  Inst  218;  1  Sid.  108;  GUb.  C.  P. 
191 ;  Bao.  Ab.  Courts,  D.  8. 

(p)  Carth,  11,  864;  Baa  Ab.  Courts,  D. 
8;  Gilb.  C.P.  191 ;  5  Mod,  144. 

(9)  4  Inst  212,  218,  and  other  authoriti«, 
Tidd,  9th  ed.  631,  note  (c). 

(r)  See  1  Wils.  198.  See  the  precedents 
in  transitory  actions  JtL;  1  Wentw.  46,  49, 
68. 

is)  See  the  precedent,  8  T.  B.  681;  Com. 
IHg.  Abatement,  D.  4;  Bao.  Ab.  Abatement, 
C.  Pleas,  £.  2;  Lutw.  46,  639;  22  Yin.  Ab. 
9;  8T.  R.  186;  6  Mod.  146;  Gilb.  C.  P.  208, 
209,  cited  6  Mod.  886;  12  East,  644. 

(t)  See  the  precedents,  pottt  vol.  ill. 


[0) 


Vide  Kmg  V.  Coit,  4  Day,  184.    An  attorney  sued  jointly  with  •  another,  cannot  avaU 
^  of  his  privilege.    TiffisMiy  v.  Driggs,  13  Johns.  252;  Wood  v.  Mann,  1  Sumner,  678; 
V.  Peterson,  1  Johns.  Cas.  828;  GUbert  v.  Vanderpool,  16  Johns.  242. 

Vol.  I.  59 
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OF  PLEAS 


I.  nsAi  TO  oath  of  the  truth  thereof  (1) ;  and  if  the  inferior  Court  will  not  accept 

dJotiotT"*  ^^®  P^®*  ^^  ™^y  ^^^^  *  prohibition  from  one  of  the  common  law  Courts  at 
Westminster,  or  in  vacation  from  the  Court  of  Chancery  (w).  In  the  5ii- 
perior  Courts  a  plea  to  the  jurisdiction  must  be  pleaded  within  four  days, 
both  the  first  and  last  of  which  are  inclusive,  after  declaration  (x),  and 
generally  before  imparlances  (^).  Formerly  it  must  have  been  entitled 
of  the  same  term  as  the  declaration  (;?),  but  Beg.  Gen.  Hil.  T.  4  W.  4, 
now  requires  every  pleading  to  bo  entitled  of  the  day  of  the  month  and 
year  when  the  same  is  pleaded,  and  shall  bear  no  other  time  or  date.  It 
must  be  pleaded  in  person,  and  not  by  attorney,  because  the  latter  would 
admit  the  jurisdiction  of  the  Court  (a)  ;  and  for  the  same  reason,  at  least 
before  Reg.  Gen.  Hil.  T.  4  W.  4,  full  defence  ought  not  to  be  made,  but 
only  half  defence,  though  the  words  "  when^  <S-c."  would  sufSce  (6).    A 

[  *445  ]  party  paying  money  into  Court,  admits  the  jurisaiction  of  such  Court,  *&nd 
cannot  plead  in  abatement  to  it  (c)  (2).    After  stating  the  appearance 
and  defence,  the  plea  may  proceed  at  once  to  show  the  defect  of  jurisdio- ': 
tion,  without  any  preliminary  prayer  si  curia  cognoscere  velit^  &c.  {d). 

In  all  pleas  to  the  jurisdiction  of  the  superior  Courts,  it  must  be  showa 
that  there  is  another  Court  in  which  justice  may  be  effectually  administep>< 
ed  (8),  for  if  there  be  no  other  mode  of  trial,  &c.  that  alone  would  giwi 
the  superior  Court  jurisdiction  {e).  In  transitory  actions,  it  was  neces^j 
sary  to  aver  in  a  plea  that  county  palatine  Court  ought  to  entertain  the^ 
suit ;  either  that  the  defendant  dwelt  in  the  county  palatine,  or  that  tel 
had  sufficient  goods  and  chattels  there  by  which  he  might  be  attached,  oUh  | 
erwise  the  plea  could  not  be  allowed  lest  a  failure  of  justice  should  ensuayi 
(/).  But  in  a  plea  to  the  jurisdiction  of  an  inferior  Court  it  was  suffi- 
cient to  allege  that  the  cause  of  action  accrued  out  of  its  jurisdiction,, 
without  showing  the  jurisdiction  to  which  the  plaintiff  should  have  reso 
ed  {g\  These  pleas  should  conclude  with  a  prayer,  ^^  si  curia  cognosc 
velil/^  6v  ^^respondere  non  debet^^  and  not  ^^guod  billa  vel  breve  cas 
^ter"(A).    The  former  was  the  most  usual  conclusion  when  the  subjeei 


(tt)  1  Sftund.  98,  n.  1;  6  Mod.  146;  Bao. 
Ab.  Pleas,  E. ;  Courts,  P.  4;  Pleas,  £.  1 ;  aii<ff« 
426. 

(x)  8  T.  R.  474;  Com.  Dig.  Abatement,  D. 
9;  Tidd,  9th  ed.  688,  189.  When  othenrise, 
id. 

(V)  AnU,  437;  Com.  Dig,  Abatement,  P. 
9;  Gilb.  C.  P.  187;  Bao.  Ab.  Pleas,  £.  2. 

{z)  Ante.  427  to  429. 

(a)  2  Sannd.  809  b;  OUb.  C.  P.  187;  Bao. 
Ab.  Abatement,  A.  Pleas,  &c.  2;  8  T.  B. 
681. 

(6)  JinU,  429;  2  Sannd.  209  b. 

(c)  SEsp.  Bep.21,22. 

id)  See  the  forms.  Hast.  Ent.  101,  419; 
Berne,  861 ;  1  Wils.  198,  and  ante, 426.  But 
see  the  precedent,  8  T.  B.  681. 

(e)   6  East,  698,  600;  Cowp.  172;  Carth. 


866;  8  Leon.  148;  4T.  R.608;  4  Inst  21 
Bac.  Ab.  Abatement,  A.  Courts,  D.  8. 
the  Courts  by  analogy  wUl  not  stay  the 
ceedings,  although  &e  debt  be  under  40t., 
there  be  no  inferior  Court,  which  has  ju 
diction  OTer  it,  8  B.  &  P.  617;  Tidd,  9th  «l« 
616;  and  see  Sandal  v.  Bennett,  2  AdoL  ft 
El.  204.  ~ 

(/)  Carth.  866;  Tidd,  9th  ed.  681.  8ii 
the  precedents,  pottt  toI.  iii. 

ig)  6  East,  600,601;  and  see  the  prtOK 
dents,  1  Wentw.  61,  60,  61,  78;  po$t^  toL  IH. 

(A)  Bac  Ab.  Pleas,  E,  2;  Latch.  178;  ( 
Mod.  146;  Bro.  Jurisdiction,  pi.  17;  2  SaoadL 
209;  Bast.  Ent.  101,  419;  Heme,  861;  1 
Wils.  198;  Lntw.  46,  689;  2  Bieh.  C.  P.  10; 
Lil.  Ent.  9. 


(1)  Teasdale  v.  The  Bambler,  Bee,  9;  Hortons  v.  Townes,  6  Leigh,  47. 

(2)  Want  of  jurisdiction  of  the  parties,  and  of  the  subject  matter,  cannot  be  waived.  Mori 
ton  J.,  in  Carlisle  v.  Weston,  21  Pick.  686;  Osgood  v,  Thurston,  28  Pick.  110.  But  mere  d^ 
fects  in  the  serrice  or  iuU,  or  place  of  return,  may,  when  the  court  has  Jurisdictioa  in  othd 
respects,  be  waived.  Carlisle  v.  Weston,  21  Pick.  686;  Simonds  v.  Parker,  1  MetoaS 
608. 

(8)  Vide  Lawrence  v.  Smith,  6  Mass.  862;  Bea  v.  Hayden,  3  Mass.  24;  Jones  «.  WlnehtstVi 
6  N,  Hamp,  497;  Dumsoussay  v.  Ddevit,  8  Har.  &  Johns.  161, 
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matter  of  the  plea  related  to  the  cause  of  action,  and  the  respondere  non  >•  "^*  ^ 
debei  seems  proper  where  the  objection  to  the  jurisdiction  is  a  personal  ^^^^^1^ 
privilege  (i).    If  the  plea  were  to  conclude  in  bar  to  the  action,  the  jur- 
isdiction would  thereby  in  general  be  admitted  (A;). 

In  support  of  a  plea  to  the  jurisdiction  thero  must  in  general  be  an  affi-  AffidaTit 
davU  of  the  truth  of  its  contents  {m)  (1).     And  where  ancient  demesne  (')* 
is  pleaded,  the  affidavit  must  stato  that  the*  lands  are  holden  of  a  manor 
which  is  ancient  demesne,  that  there  is  a  Court  of  ancient  demesne  regu- 
larly holden ;  and  that  the  lessor  of  the  plaintiff  has  a  freehold  inter- 
est (n). 


To  the  plea  of  ancient  demesne  the  plaintiff  may  reply  that  the  *land  is  ^^^ 
pleadable  at*  common  law,  and  traverse  that  the  manor  is  ancient  demesne,  r^^^J^  -, 
or  he  may  reply  without  a  traverse  (o).  The  replication  to  a  plea  to  the  L  ""  J 
jurisdiction  in  general  commences  with  a  statement  that  the  writ  ought  not 
to  be  quashed,  or  that  the  Court  ought  not  to  be  ousted  of  their  jurisdic- 
tion, because,  &;c.  {p^  ;  and  concludes  to  the  country  if  the  replication, 
nerely  deny  the  subject-matter  of  the  plea  (^).  Where  the  plaintiff  de- 
murs to  the  plea,  he  states  that  he  is  not  bound  to  answer  the  plea,  and 
that  the  same  is  not  sufficient  to  prevent  the  Court  from  having  conusance 
of  the  action  (r) ;  the  language  of  the  joinder  in  demurrer  corresponds 
with  that  of  the  demurrer  («). 

The  judgment  in  these  cases  is,  that  the  writ  shall  abate,  or  respondeat 
<mUr  ll). 


n.  OP  PLEAS  IN  ABATEMENT  (i*). 

Whenever  the  subject-matter  of  the  plea  of  the  defence  is,  that  the 
^ntifi'  cannot  maintain  any  action  at  any  time  whether  presenter  future 
10  respect  of  the  supposed  cause  of  action,  it  may  and  usually  must,  be 
~  aded  in  bar;  but  matter^which  merely  defeats  the  present  proceeding 

d  does  not  show  that  the  plaintiff  is  forever  concluded,  should  in  gene- 
be  pleaded  in  abatement  (2),  from  the  French  abetre  {x).    The  crite- 


ZLOV 


(i)  Id.;  bat  tbe  plea  of  an  attorney  sued 
'hj  ktitat  in  his  own  Conrt  may  oonclade  $i 
€uria  eogno$cert  velU,  12  East,  444 ;  and  see 
ike  present  form,  po$ty  toI.  iii. 

{k)  ViD.  Ab.  Courts,  Jurisdiction,  N.  a< 

(i)  As  to  the  timt  of  swearing  the  affidavit, 
9m  3  Cbitty's  Gen.  Prao.  712. 
'     (a)  4  Ann.  c.  17  s.  11;  Bao.  Ab«  Conrts, 
-  D.  4.    See  ante,  425,  426. 

(n)  Barr.  1046. 

(0)  Com.  Dig.  Abatement,  D.  1. 

ip)  Thomp.  £nt  2;  Bast.  Ent.  101;  Clift 
Eor.  17. 

(r)  Bast  Ent  419;  1  Wib.  194. 
(f)  Id. 

(1)  Via.  Ab.  Courts,  Jnrisdiotbn,  N.  a; 
Diip.  Abatement,  1, 14. 


(tt)  Although  pless  in  abatement  of  the 
writ  in  respect  of  Variances,  &c.  have  now 
been  Tirtually  abolished  by  the  modern  prac- 
tice of  the  Courts  not  permitting  oyer  of  the 
iffril  80  as  to  disclose  that  variance,  and 
although  pleas  of  mienomer  have  been  express- 
ly abolished  by  the  3  &  4^  c.  42,  s.  11,  and 
pleas  of  nonjoinder  are  much  limited,  yet 
there  are  stiU  many  instances  in  which  pleas 
in  abatement  may  still  be  usefully  pleaded, 
and  students  and  practitioners  should  examine 
the  subject ;  see  in  general  Com.  Dig.  Abate- 
ment, 1  Wentw.  and  pott,  vol.  iii.  As  to 
pleas  in  abatement  in  Courts  of  equity f  See 
Beames*  PL  £q.  68,  64,  67,  280,  &o. 

(jr)  4  T.  R.  227;  B>&c.  Ab.  Abatement,  N. 
Com.  Dig.  Abatement,  B. ;  8  Campb.  152« 


(1)  Teasdale  0.  The  Bambler^  Bee«  9. 

(2)  A  plea  in  abatement,  alleging  that  there  are  others  liable  with  the  defisndant  does  not 
sdnli  tlie  existeiioe  of  any  oontraot  whaterer^the  new  parties  being  oonditionany  named. 


I 
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OP  PLfiAS 


n.  MAI  rion  or  leading  distinction  between  a  pica  in  abatement  and  a  plea  in  bmr 
is,  that  the  former  must  not  only  point  out  the  plaintiff  *s  error,  but  mast 
show  him  how  it  may  be  corrected,  and  furnish  him  with  materials  for 
avoiding  the  same  mistake  in  another  snit  in  regard  to  the  same  cause  of 
action  ;  or  in  technical  language  must  give  the  plaintiff  a  better  writ  (j/) 
(1).    There  are,  however,  some  matters  which  may  be  pleaded  either  in 
abatement  or  in  bar ;  as  in  replevin  for  goods,  the  defendant  may  plead 
property  in  himself  or  in  a  stranger  (2),  either  in  abatement  or  in  bar  (z). 
So  outlawry  (8)  for  felony,  alien  enemy  (4)  at  the  time  of  the  contract 
[  ^447  ]  (a),  and  'attainder,  by  either  of  which  the  cause  of  action  forfeited^  may 
be  pleaded  in  abatement  or  in  bar  (Jb);  and  when  the  defendant  has  omit- 
ted to  plead  such  matter  in  abatement  in  due  time,  he  must  plead  in  bar  (c). 
There  were  instances  in  which  the  right  of  action,  and  even  the  pres- 
ent suit,  was  suspended  only,  and  not  destroyed,  and  when  the  matter 
could  only  be  pleaded  in  abatement,  and  the  plea  should  conclude  si  res- 
ponderi  debet  quosquey  &;c.  and  when  the  disability  is  removed  the  suit 
Ptod  d«-  will  proceed  (rf).    Of  that  description  was  parol  demurrer;  the  meaning 
SwUb^    of  which  was,  that  the  pleading  should  be  stayed.    That  occurred  whew 
bj  1  w.  4,  A^  infant  heir  was  sued  on  the  specialty  debt  of  his  ancestor,  and  pleaded 
0. 47,1.10.  his  nonage,  not  as  a  bar  of  defence,  but  merely  in  suspension  of  theexisir 
ing  proceedings  until  he  arrived  at  his  full  age  {d).  A  plea  of  this  nature 
was  termed,  and  was  for  the  most  purposes  a  plea  in  abatement ;  but  it 
this  respect  it  was  dissimilar,  that  it  operated  only  as  a  temporary  svspen^ 
sion  of  the  present  suit,  and  did  not,  like  the  generality  of  pleas  in  abate* 
ment,  allege    matter,  which,  although  it  gave    a*%etter  and  anothtf  i 
action,  had  the  effect  of  destroying  altogether  the  suit  in  which  it  is 
pleaded.    The  right,  however,  of  parol  demurrer  was  taken  away  by  the- 
Stat.  1  W.  4,  c.  47,  sect.  10,  which  enacts  that  where  any  action,  suit,  or; 
other  proceeding  for  the  payment  of  debts  or  any  other  purpose  shall  be 
commen'ced  or  prosecuted  by  or  against  any  infant  under  the  age  of  21 
years,  either  alone  or  together  with  any  other  person  or  persons,  the  par  • 
rol  shall  not  demur,  but  such  action,  snit,  or  other  proceedings  shall  bei 
prosecuted  and  carried  on  in  the  same  manner  and  as  effectually  as  any 
action  or  suit  could  before  the  passing  of  this  act  be  carried  on  or  prosa*^ 
cuted  by  or  against  any  infant  where  according  to  law  the  infant  did  nol^ 
demur. 


(y)  See  1  Saand.  274,  note  8,  285,  note  4; 
i  1  Chittj  on  Pleading,  6th  edit  491. 
(z)  1  8alk.  6. 

(a)  8  Camp.  152, 158. 

(b)  Bac.  Ab.  Abatement,  N.;  Com.  Dig. 
Abatement,  K.;  Go.  Lit.  128  b,  129  b;  Ld. 
Raym.  1249;  Bro.  Vade  Mecum,  252;  GUb. 
C.  P.  200;  Tidd,  9th  ed.  684.  But  a  defend- 
ant cannot  plead  his  oym  attainder.    Font. 


C.  L.  61  to  63.  As  to  pleas  of  these  mattMS 
in  tifuity,  see  Beames'  PI.  £q.  100, 109, 112. 

(c)  Bao.  Ab.  Pleas,  C.  8. 

{d)  Ld.  Baym.  105;  12  Mod.  400;  4  £a4» 
504. 

(o)  See  Com.  Big.  Infant,  D.;  Rast  300^ 
826,  879;  Bro.  Red.  195;  4  T.  R.  77;  4  EaMi 
485;  Stephen,  2d  ed.  68.  Parol,  i.  e.  /ofwis. 
Dtmur^  is  from  demurrer f  **  to  stay.** 


to  enable  the  defisndant  to  oonnect  them  with  whatever  contract  may  be  proved ;  but  it  operates 

no  ilirther  than  to  preclude  an  objection  for  want  of  parties  a  second  time,  and  the  pUiotiff  ki 

bound  to  prove  his  case  against  all  who  are  named,  as  if  there  had  never  been  a  proceeding  lii 

^asoerUin  them.    Whitner  v.  Schlatter,  2  Rawle,  859.  i 

(1)  Wilson  V.  Nevans,  20  Pick.  20.  { 

(2)  Vide  Ilsley  v.Stubbs,  5  Mass.  285;  Harrison  v,  M'lntosh,  1  Johns.  880. 
(8)  See;K>s(,  488,  note  i. 

(4)  Vide  Bell  V.  Chapman,  10  Johns.  188.    But  whether  pleaded  in  abatement  or  in  bar,  ii 
Is  only  a  temporaiy  disabUity.  Ibid.  Russell  v.  Skipwith,  1  Serg.  ft  Rawle,  810. 
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Pleas  in  abatement  we  have  already  seen  (/)  are  divided  into  those  n-  ^^^^^ 
relating  ^i. 


IsL  To  the  disability  of  the  person  suing  or  being  sued;  asy 
Ist.   Of  the  plaintiff; 
2dly.   Of  Vie  defendant. 
^2dly,   To  the  count  or  declaration. 
Mly,  To  the  writ  (§•). 

\st.   To  the  form  of  the  writ. 

1st.  Matter  apparent  on  the  face  of  it. 
2d/y.  Matter  dehors4 
2dly.   Zb  the  action  of  the  writ. 

The  snbject  will  be  considered  in  reference  to  the  above  division,  and 
vill  be  concladod  by  some  observations  on  the  forms  and  qwdities  of  a 
plea  in  abatement,  on  the  affidavit  of  its  trath,  and  on  the  replication  aad 
other  proceedings. 

Pleas  to  the  ability  of  the  plaintiff  show  that  he  is  incapable  of  com- 
nencing  or  continuing  his  suit  by  denying  his  existence,  as  that  he,  or 
<ne  of  theplaintiffs,  atthetimeof  the  commencement  of  the  suit,  was  a  ^c- 
titioMS  person  (A)  (1),  or  by  alleging  that  he  is  dead(i)  (2).  So,  where  a 
sole  plaintiff  dies  pending  his  suit,  such  death  may  be  pleaded  in  abatement 
(k)  ;  but  in  the  case  of  several  plaintiffs  or  defendants,  the  death  of  one  does 
not  abate  the  suit,  if  the  cause  of  action  survive  to  or  against  the  survivors  (/) . 
So,  the  defendant  may  plead  in  abatement  or,  as  we  have  just  seen  {m)^ 
in  bar,  that  the  plaintiff  is  an  alien  enemy  (/»)  (3),  attainted  of  .trea- 
son or  felony  (o) ;  or  outlawed  upon  mesne  or  final  process  (jt?)  ;  So,  the 
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T.  KILATIVO 

TOTHS 
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if)  AnUt  440;  Com.  Big.  Abatement,  C; 
Stephen.  2d  ed.  70. 

(ff)  Mr.  SerjeftQt  Stephen  obserres,  2d  ed. 
Beiiliogs,  71,  n.  o,  that   these  dWistons  of 

I  fleu  in  abatement  to  the  writ,  aeems  to  be 
Bore  subtle  than  Qjteful,  and  do  not  in  modem 
Vrsctioe  often  come  under  consideration.    StiU, 

^  wwever,  aa  the  ancient  forms  of  commenoe- 
tent  and  opnclosion  depended  in  some  meas- 
■reon  the  classification  of  the  plea,  the  stn- 
4lcBt  may  find  it  useful  to  keep  inyiew  the  ar- 
tngement.    There  is    always  great   danger 

'  k  dieparttng  from  old  forms  or  eyen  arrange- 
aacDts. 

{k)  Com.  Dig.  Abatement,  E.  16;  Bao.  Ab. 
Abatement,  F.;  1  Wils.   802;  Uilb.  G.  P.  248; 

riee  the  precedents,  Ast     £ot.   10;  8   Inst. 

'CL89;  1  IVentw.  60;  and  Index,  11. 

(i)    Ast.  Ent.   8;  8  Inst.  CI.  75,  &o.;  1 
Wentw.  Index,  11;  Bao.  Ab.  Abatement,  L.; 


Com.  Di|(.  Abatement,  E.  17. 

{k)  Bac.  Ab.  Abatement,  F.;  Com.  Pig. 
Abatement,  H.  82,  88. 

(i)  8  &  9  W.  8,  0.  11,  s.  7,  Chitty's  CoL 
Stat.  1,  2. 

(in)  Ante,  ^^6. 

(n)  Com.  Dig.  Abatement.  E.  4;  Bao.  Ab. 
Abatement,  B.  8;  1  Doo.  Plac.  8.  See  forms; 
8  Inst  CI.  16;  2  Stra.  1081;  2  Ld.  Baym. 
1248;  Lutw.  84;  1  Wentw.  Index,  8;  Gilb. 
C.  P.  205;  see  the  precedents  in  bar,  poit, 
▼ol.  iii. 

(o)  Carth.  187,  188;  Com.  Dig.  Abatement, 
E.  8.  See  the  form,  1  Wentw.  7;  2  B.  &  Aid. 
258. 

(p)  Gilb.  C.  P.  196, 197;  Com  Dig.  Abate- 
ment, E.  8;  Bac.  Ab.  Abatement,  B.I;  see 
the  form  Lutw.  6,  1529;  8  Inst.  CI.  28;  1 
Wentw.  Index,  7;  1  East,  634. 


(1)  Doe  V.  Penfield,  19  Johns.  808;  Boston  Type  Foundry  v,  Spooner,  5  Vermt  98;  Doe  v. 
hofield,  19  Jobs.  808;  Campbell  v.  Galbreath,  5  Watts  428. 

(2)  Alexander  v.  Davidson,  2  M'Mullen,  49;  Camden  v.  Robertson,  2  Scammon,  607;  Hum- 
ihrejs  V.  Irvine,  6  Smedee  &  Marsh.  205.  But  tiie  death  of  the  lessor  in  ejectment  does  not 
'  iUte  the  suit.  Frier  v.  Jackson,  8  Johns,  495.  Where  an  action  is  brought  in  the  name  of 
ike  judges  of  the  "county  Conrt"  and  the  court  is  abolished,  it  is  a  good  plea  in  abatement, 
tlitt  there  are  no  such  judges.    Judges  v.  Phillips,  2  Bay,  519. 

(8)  Bell  V.  Chapman,  10  Johns.  183;  Jackson  v.  Decker,  11  Johns.  418;  Hutchinson  v.  Brook» 
11  Ma88ll9;  Levine  v.  Taylor,  12  Mass.  8;  Parkinson  v.  Wentworth,  11  Mass.  26;  Russell  v. 
Sklpwith,  6  Binn.  241;  Baywell  v.  Babe,  1  Rand.  282;  Clarke  v.  Morey,  10  Johns.  69;  Coxev. 
Oaliek,  6  Halst  828;  Brinley  v.  Ayery,  Kirby,  26. 
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x.mBATnio  defendant  may  plead  in  abatement  that  the  plaintiff  is  under  a  premmiirQ 

TO  TOBFBB-  ^^^ .  Qj.  excommunicated  (r) ;  or  that  the  plaintiff  (unless  he  sue  with 
others  as  executor)  is  an  infant,  and  has  declared  by  attorney  {s)  (l),and 
this  is  the  proper  mode  of  taking  advantage  of  the  objection  in  the  case 
of  plaintiffs  (/)  (2).    The  effect  of  the  bankruptcy  of  the  plaintiff  pendiDg 

[  *449]  the  *suit  has  been  already  noticed  (u).  When  a  feme  covert  has  no  in- 
terest whatever  in  the  subject-matter  of  the  action,  and  consequently  ought 
not  to  be  made  a  party,  and  she  sues  either  with  or  without  her  husband, 
the  defendant  will  obtain  a  nonsuit  on  a  plea  in  bar  of  her  coverture,  or  a 
plea  in  replevin  that  she  had  no  property  in  her  goods  (z).  Cut  where 
the  feme  was  legally  interested  before  or  during  her  coverture  in  the  sub- 
ject-matter of  the  action  and  might  properly  join  with  the  husband,  bat 
sues  alone,  her  coverture  can  only  be  pleaded  in  abatement,  and  cannot  bo 
given  in  evidence  under  the  general  issue,  or  pleaded  in  bar ;  at  least 
this  rule  obtains  in  actions  for  torts  (^).  If  the  plaintiff  tai^c  hjsband 
after  suing  out  the  writ,  and  before  the  declaration,  the  defendant  caJi* 
not  give  the  coverture  in  evidence  under  tho  general  issue  but  must  plead 
it  in  a^)atement  {z)  (8),  as  matter  arising  before  plea  or  pending  the  suit 
(a)  (4). 

fe'djmt^^  Pleas  in  abatement  to  the  person  of  the  defendant  (V)  are  coverture  (5); 
and  formerly  infancy  before  parol  demurrer,  now  abolished,  but  a  defend* 
ant  could  not  avail  himself  of  his  own  attainder  (c).  Carerture  at  the  tiros 
when  the  supposed  contract  was  entered  into  must  bo  pleaded  in  bar  (6), 
though  before  the  Beg.  Gen.  Hil.  T.  4  W«  4,  it  might  have  been  given  ia 
evidence  under  the  general  issue  non  assumpsit  or  nan  est/actttm  (d)  ;  but 

(9)  Co.  Lit,  129  b;  Com.  Pig.  Abatement,  (0  2  Saund.  212,n.  5. 

E.  7.  (tt)  JinU,  28. 

(r)  Lutw.  17;  8  Inst  CI.  18;  Cro.  Jaa  82;       ,  (x)  jffiuf,  28  to  33. 

Bic.  Ab.  Abatement,  B.  2;  1  Wentir.  Index;  (y)  Jlnte^  28  to  88, 72  to  76. 

Gilb.  C.  P.  202.    In  equity,  Beamea*  £q.  PL  (2)  6  T.  R  265. 

9, 106»  &0.  {a)  4  East,  502. 

(«)  Bro.  R.  475,  476;  8  Inst.  01.  55,  19;  (A)  In  eTut/y,  Beame's  PL  £q.  129. 

Clift.  11;  1  Mod.  Ent.  20;  1  Wentw.  58;  trf.In-  (c)  Jlnte,  447.  n.  (6). 

dex,  10;  see  the  form,  2  Sannd.  209  a.  id)  12  Mod.  101 ;  8  T.  B.  645. 


(1)  Vide  Schermerhorn  v.  Jenkins,  7  Johns.  873.  Inlknoj,  if  plaintiff  sue  in  his  own  u 
and  not  bj  guardian  or  next  friend,  is  a  good  plea  in  abatement,  but  can  be  excepted  to  only 
by  plea  in  a^tement.  Sohermerhom  v,  Jenkins,  7  Johns.  873;  Toungjp.  Toung,  8  N.  Hamp.^ 
845;  Blood  v.  Harrington,  8  Pick.  552;  Smith  0.  Van  Hanten,  5  Halst  881;  Trask  9.  StoM, 
7  Mass.  241;  Long  v.  Whidden,  2  N.  Hamp.  485,  487;  Drago  v.  Moso,  1  Speer,  212.  It  is  a 
good  plea  in  abatement  that  the  plaintiff  was,  when  the  suit  was  oommenoed,  insane  and  nndv 
guardinnship.    Collard  v.  Crane,  Brayt.  18. 

(2)  The  existence  of  the  plaintiff  (corporation)  can  be  contested  only  by  plea  in  abatemcst 
Boston  Type  Foundry,  v.  Spooner,  5  Vermt.  98;  Proprietors,  &c.  v.  Call,  1  Maas.  485;  Parish 
in  Sutton  v.  Cole,  8  Pick.  286;  Conard  v.  Atlantic  Insurance  Co.,  1  Peters  450;  Society,  Ac  v. 
Paulet,  4  Peters,  501 ;  see  Shivers  v.  Wilson,  5  Har.  &  J.  180;  Edwards  v.  Ford,  2  BiuIey,46L 

(8)  Haines  v.  Corliss,  4  Mass.  659;  Wilson  v.  Hamilton,  4  Serg.  &  R.  288;  GnphiU  v.  IsbeO, 
1  Bailey,  869;  Bates  v.  Stevens,  4  Vermt  545;  Swan  v.  Wilkinson,  14  Mass.  295;  Temptoton 
V.  Clovey,  1  Blackf.  288;  Chirac  v.  Beinicker,  11  Wheat  803;  Northum  v.  Kellogg,  15  Cood. 
560.  If  a  feme  $ole  administratrix  marry  pending  an  action  commenced  by  her,  th«  sail 
abates.  Swan  v,  Wilkinson,  14  Mass.  295;  5  Greenl.  181.  But  if  she  be  one  of  several  ad* 
ministrators,  and  marry  pending  an  action  brought  by  them  aU,  the  action  ia  not  therdiy 
abated.    Newell  v.  Maroy,  17  Mass.  841. 

(4)  But  eocerlure  of  the  plaintiff,  since  the  bringing  of  the  salt  cannot  be  pleaded  alter  t 
plea  in  bar;  unless  it  takes  place  after  the  plea  in  bar,  in  which  case  it  may  be  done;  bat 
the  defendant  must  not  suffer  a  continuance  to  intervene  between  the  happening  of  this  neV 
matter,  or  its  coming  to  his  knowledge,  and  pleading  it    Wilson  v,  Hamilton,  4  Serg.  &  B.  29& 

(5)  Surtell  v.  Brailsford,  2  Bay,  888. 

(6)  Coverture  between  the  parties  to  the  action  can  only  be  pleaded  in  bar,  as  it  if  ImpoMt* 
ble  in  such  a  oase  to  give  the  party  a  better  writ    Steer  v.  Steer,  14  Seiig.  R.  879. 
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where  the  objection  does  not  go  to  the  liability/  of  the  feme,  bnt  is  merely  i.bilatiho 

PEB80H. 


that  the  iiusbaDd  ought  to  have  been  sued  jointly  with  her,  as  where,  since  *^  ^" 


entering  into  the  contract,  or  committing  the  tort,  she  has  married,  she 
must,  when  sued  alone,  plead  her  coverture  in  abatement,  and  aver  that  her 
husband  is  living  (e).  If  the  defendant  marry  after  the  commencement  of 
the  suit,  such  coverture  cannot  be  pleaded  even  in  abatement  (/)  (1). 
To 'the  plea  of  coverture  the  plaintiff  may  reply  any  matter  which  affords 
him  a  right  to  sue  the  defendant  alone,  although  she  be  a  married  woman 
ig).  Infancy  might  formerly  be  pleaded  in  abatement  in  an  action  upon  a 
specialty,  when  the  defendant  was  sned  as  heir  on  the  obligation  of  his 
ioeestor,  in  which  case  the  parol  was  to  demur^  or  proceedings  be  stayed 
till  be  comes  of  age  (K)  ;  but  that  privilege  did  not  extend  to  an  infant 
devisee  (t)  (2),  and  was  finally  altogether  abolished  by  1  W.  4,  c.  47,  s. 
10  (*). 

The  uniformity  of  process  act,  2  W.  4,  c.  39,  subjects  peers  and  mem-  Privilege 
fcfj  of  parliament  to  a  writ  of  summons,  in  the  same  form   as  ordinary  ^^^^P***"- 
persons,  and  therefore  there  cannot  be  a  plea  in  abatement  as  *a  peer,  L  *^^^  J 
loerely  on  account  of  his  having  been  served  with  that  process.     A  plea 
dprioilege  by  a  peer  is  therefore  more  limited  than  heretofore  (/).     But 
a  arrested^  a  peer  may  obtain  his  discharge,  or  his  bail  may  be  discharged 
cm  summary  application  (/)  (3).    A  peer  cannot  now  plead  Tnt^/iomer  any 
more  than  any  other  subject  (wi). 

Pleas  in  abatement  to  the  count  could  only  be  pleaded  in  actions  by  °-  ««^»- 
original  writ.  The  first  act  of  the  parties  after  appearance  and  admission  JJuot,  &o! 
of  the  jurisdiction  of  the  Court  over  the  subject-matter  of  the  cause,  and 
of  the  ability  of  the  plaintiff  to  sue  and  the  defendant  to  bo  sued,  is  the 
declaration  or  count,  after  which  formerly  the  defendant  might  demand 
oyer  of  the  writ,  and  then  the  same  being  set  forth  on  the  roll,  if  there 
▼ere  any  variance  between  the  count  and  the  writ,  or  between  the  writ 
aod  a  record,  specialty,  &c.  mentioned  in  the  count,  the  defendant  might 
plead  such  variance  in  abatement  or  demur,  move  in  arrest  of  judgment, 
or  sustain  error  (n).  But  as  a  variance  between  the  writ  and  count  could 
in  no  case  be  pleaded  without  craving  oyer  of  the  writ  («),  and  the  de- 
faidant  cannot  now  have  such  oyer  (p),  the  variance  or  defect  is  no  long- 
er pleadable  in  abatement,  and  if  it  be  pleaded,  the  plaintiff  may  sign 
jodgment,  or  move  the  Court  to  set  it  aside  {g)  ;  nor  will  the  Court  set 
inde  the  proceeding  in  respect  of  the  variance  (r). 

(0  Jinie^  69,  92,  98.  (m)  8  &  4  W.  4,  o.  42,  b.  11  &  12  and  pott, 

if)  Biic.  Ab.  Abatement,  G.;  2  Stra.  814;  (n)  2  WUs.  894;  Com.  Dig.  Abatement,  O. 

i  if  «i<i  Lost,  27;  2  Ld.  Baym.  1525.  8;  8  Inst  G.  62;  Reg.  pL  277,  278. 

in)  See  AnU,  57  to  59.  (o)  2  Wils.  894,  895. 

{h)  Supra.  (p)  See  anU,  244,  480. 

(i)  4  East, 486.  {q)  1  B.  &  P.  616,  647;  8  Id.  895;  7  East, 

(0  See  the  enactment,  anU^  417.  383;  Tidd,  9th  ed.  636;  Steph.  2d  ed.  70. 78. 

(0  8  Bing.  54, 174,  416.  (r)  2  Wils.  898;  8  £a9t,  167;  anf^,  258, 244. 

(1)  Crocket  V.  Ross.  5  Greenl.  445;  Commonwealth  v.  Phillipsbnry,  10  ^lass.  58;  Hender- 
•«  V.  M'Clure,  2  M^Cord,  469. 

(2)  It  has  been  held,  in  Conneoticnt,  that  the  prWilege  of  the  defendant  as  a  member  of 
^  legisktnre,  was  pleadable  in  abatement.    King  v.  (^it,  4  Day,  129.    It  is  a  good  cause 

'  «r  abating  a  writ,  that  the  defendant  was  arrested  At  a  time  when  he  was  privileged  from 
tmst.  Habbard  v,  Sanborn,  2  N.  Hamp.  468;  Grand  v.  Bedlnger,  4  Monro,  589.  Or 
fttt  he  was  served  with  process  in  any  way  while  privileged  from  salts.  Van  Alstyne  v. 
^born,  2  Wend.  586;  Halsey  v,  Steward,  1  South.  866;  Greening  v.  Sheffield,  Minor, 
276. 


(3)  A  priyUege  from  arrest  mnst  be  pleaded  in  abatement    Groye  v.  Campbell,  9  Terger,  7, 
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m.  BKL4T*  Picas  in  abatement  to  the  vrrit  or  bill  are  so  termed  rather  from  their 
iNo  TO  TBB  ^ffgct  than  from  their  being  strictly  such  pleas,  for  as  oyer  of  the  writ  caa 
no  longer  be  craved  (1),  no  objection  can  be  taken  by  plea  to  matter  which 
is  merely  contained  in  the  writ  ($).  But  if  the  mistake  in  the  writ  be  car- 
ried into  the  declaration^  or  rather  if  the  declaration  which  is  presumed 
to  correspond  with  the  writ,  be  incorrect  in  respect  of  some  extrinsic  mat- 
ter, it  is  then  open  to  the  defendant  to  plead  in  abatement  to  the  writ  (Q 
(2)  ;  and  there  is  no  plea  to  the  declaration  alone  but  in  bar  (ii).  Pleas 
in  abatement  of  the  writ  or  bill  are  to  the  form  or  to  the  action  thereof  (2) : 
those  >of  the  first  description  were  formerly  either  matter  apparent  on  the 
face  of  the  writ  or  bill  (y)  (3),  or  matter  dehors  (2).  Formerly  a  defect 
in  the  form  of  the  writ,  apparent  on  the  face  of  it ;  as  repugnancy,  yari- 
ance  from  the  record  or  specialty,  want  of  sufficient  time  between  the  teste 
and  return  (a),  or  in  actions  by  original,  the  omission  or  mistake  in  the 

(s)  ^nte,  244,  480.  (y)  Com.  Dig.  Abatement,  H.  1. 

(0  1  B.  &  P.  648;  10  Mod.  210,  211.  (z)  Com.  Dig.  Abatement,  H.  17. 

(t/)  10  Mod.  210;  2  Sannd.  209  b.  (a)  1   Lutw.  25;  8  InsL   CI.  49,  64,  66, 

(x)  Rale  Com.  Dig.  Abatement,  H.  1,  17.  &o. 


(1)  Tucker  v.  Perley,  6  N.  Hamp.  845. 

(2)  Schenck  v.  Schenck,  5  Halst.  274;  Chirac  v.  Reinicker,  11  Wheat.  802.  Variance  be* 
tween  the  writ  and  the  decUratioa  is  matter  of  abatemento  r  special  demurrer.  Newlin  o. 
Palmer,  11  Serg  &  Rawle,  98;  Giles  v.  I'erryman,  1  Har.  &  Gill.  164;  Duvalt  v.  Craig,  2 
Wheat  45;  White  v.  Walker,  1  Monro,  85;  lianey  v.  Townsend,  1  M'Cord,  207;  Garkod  e. 
Chattle,  12  Johns.  580;  Palmer  v.  M^Ginnis,  Hardin,  505;  Prince  v.  Lamb,  1  i^reese,  298; 
Bank  of  New  Brunswick  v,  Arrowsmith,  4  Halst.  284;  Young  v.  Gray,  1  M'Cord,  211;  Stod- 
dard V.  Cockran,  6  N.  Hamp.  160. 

(8)  Where  the  declaration  is  a  necessary  part  of  the  writ,  (as  it  is  in  N.  Hampehire  andMsss* 
achusett!*,  &c.),  it  is  cause  of  abatement  that  when  the  writ  was  served,  it  contained  no  deeUra- 
tion.     B.igham  v,  Este,  2  Pick.  420;  Rathbone  v.  Rathbone,  5  Pick.  221. 

A  writ  must  have  the  se.*il  of  the  court  from  whence  it  issues.  Hall  v.  Jones,  9  Piek.  44(^; 
GoTemor  v.  M*Rbea,  Hawkes,  226;  Smith  v  Alston,  1  Rep.  Con.  Ct.  104. 

Where  a  blank  writ  has  been  used  but  not  been  served,  it  may  be  altered  and  made  letais* 
able  at  another  term.    Dearborn  v.  Twist,  6  N.  Hamp.  46. 

A  seal  cannot  be  torn  from  one  writ  which  has  been  filled  up  and  attached  to  another.  Ffl- 
kins  V.  Brookway,  19  Johns.  170.  A  writ  which  has  been  served  and  returned,  oansot  be  used 
again.    Towner  v.  Phelps,  1  Root,  250. 

As  to  writs  with  no  teste,  or  a  wrong  one,  see  Hawks  v.  Kennebec.  7  Mass.  461;  Ripley  v- 
Warren,  2  Pick^  592;  Buohaonon  v,  Kennon,  Cam.  &  N.  476;  Dudley  v.  Carmott,  1  Miupb. 
889. 

Defective  service  or  process  can  be  objected  to  only  by  motion  or  plea  in  abatement.  It  is  too 
late  after  pleading  in  chief.  Frankfort  Bank  v.  Anderson,  8  Marsh.  1 ;  M*Crea  v.  Starr,  1 
Murph.  889;  Payne  v,  Guyn,  2  Munf.  297;  Pollard  v.  Picket,  4  Cranch,  421;  Farrar  v.  U. 
States.  8  Peters,  459;  Litton  v.  Parker,  4  N.  Hamp.  142;  Morse  v.  Cabley,  5  Id.  228;  Csr- 
lisle  V.  Weston,  21  Pick.  535;  Simonds  v.  Parker,  1  .Metcalf,  508. 

It  is  otherwise  with  void  process.  Coleen  o.  Liggins,  1  Breese,  8,  and  service.  Hart  v.  Hook- 
ins.  6  Mass.  899. 

As  to  defective  service  of  a  writ,  see  Brewer  v.  New  Gloncester,  14  Mass.  216;  Parish  in 
Sutton  V,  Cole,  8  Mass.  96;  Brown  v,  Gordon,  1  Greenl.  165;  Dunmore  Manuf.  Co.  v.  Bock- 
well,  Brayt  18;  Wood  v.  Ross,  11  Mass.  271;  Hearsay  v.  Bradbury,  9  Mass.  95;  Gardner  v. 
Barker,  12  Mass.  86;  Guild  v.  Richardson,  6  Pick.  864;  Tingley  v.  Bateman,  10  Mass. 
843;  Sill  v.  Bank  of  U.  States,  5  Conn.  102;  Nelson  v.  Omaley,  6  Greenl.  218;  Slayton 
V.  Chester,  4  Mass.  478;  U.  S.  Bank  v.  Taylor,  7  Vermt.  116;  Foster  v.  Haddock,  6  If. 
Hamp.  217;  Taylor  v.  Cooke,  Coxe,  54;  Cavendish  v.  Turnpike  Co  ,  2  Vermt  581;  Gilbert 
V.  Nantucket  Bank,  6  Mass.  98;  Wheeler  v.  Lampman,  14  Johns.  481;  Den  v.  Esel,  4  Hayv. 
162. 

As  to  defective  indorsements,  and  effects  of  writ  not  being  indorsed,  see  Whiting  v.  Hoi* 
lister,  2  Mass.  102;  Gilbert  v.  Nantnoket  Bank,  6  Mass.  97;  Stevens  v,  Getehel),  2  Fairt 
448;  Clapp  v.  Balch,  3  Greenl.  216;  Harmon  v.  Watson,  8  Greenl.  286;  Bobbins  r.  Hin» 
12  Pick.  569;  Grosvenor  v.  Danforth,  16  Mass.  74;  Tracy  v.  Perry,  5  N.  Hamp.  172;  Pat* 
ter  9.  Mayo,  2  Greenl.  289;  Steward  o.  Riggs,  9  Greenl.  51;  Hartwell  v.  Hemmenway,  7  Pick. 
717;  Clarke  v.  Paine,  11  Pick.  66;  Stratton  v.  Foster,  2  Fairf.  467;  Stevens  v.  GetcheB,  2 
Fairf.  444. 
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•writ  of  the  defendant's  addition  (6),  either  of  estate,  degree,  mystery,  or  no- 
place of  abode  (c),  were  pleadable  in  abatement ;  but  as  oyer  of  the  writ  J|5^^ 
can  no  longer  be  had,  an  omission  of  the  defendant's  addition,  which  is 
not  Dccessary  to  be  stated  in  a  declaration^  csn  in  no  case  be  pleaded  in 
abatement ;  and  if  it  be,  the  plaintiff  may  sign  judgment  or  apply  to  the 
Court  to  set  the  plea  aside  (e2). 

Pleas  in  abatement  to  the  form  of  the  writ  therefore  of  late  years  were,  To  the 
and  still  are,  principally  for  matter  rfcAor*  (e),  existing  at  the  time  of^*^**** 
sning  out  the  writ  or  arising  afterwards  (/)  such  as  misnomer  of  the  plain- 
tiff or  the  defendant  in  his  christian  or  surname.     Such  pleas  of  misnomer 
have  recently  been  abolished  by  3  44  W.  4,  c.  42,  s.  11,  but  still  it  may 
be  advisable  concisely  to  notice  the  subject. 

What  in  law  amounted  to  a  misnomer  has  been  already  pointed  out 
(§')(!).  It  was  once  doubted  if  a  mistake  of  the  plaintiff's  christian 
or  surname  were  not  a  ground  of  nonsuit,  bat  it  is  now  settled  that  the 
mistake  must  be  pleaded  in  abatement  even  in  the  case  of  a  corpora- 
tion (A)  (2)  ;  and  this  objection  could  not  be  pleaded  unless  the  misno- 
mer also  appeared  in  the  declaration  (t),  for  the  plaintiff  might  declare 
in  his  right  name  though  the  name  had  been  mistaken  in  the  process  (3). 
The  misnomer  of  one  of  several  plaintiffs  was  pleadable  in  abatement  (A;). 
Misnomer  of  the  defendant  must  also  have  been  pleaded  in  abate- 
ment (/)  (4^.  But  misnomer  ot  another  defendant  could  not  be  pleaded  by 
his  eompanion  (m)  (5)  ;  and  if  the  declaration  were  against  the  defend- 
tnt  in  his  right  name,  though  varying  from  that  in  the  writ,  he  could  not 
plead  in  abatement  (n)  (6).    In  an  actipn  for  a  tort,  the  misnomer  of  one 


H)  1  H«n.  6,  0.  6;  8  CL  92;  LU.  Ent.  5; 
2  Rieh.  C.  P.  5,  8;  1  Stn.  666;  Ld.  Kavm. 
mi ;  2  ImL  668. 

(0  3  B.  &  P.  896. 

{d)  1  Saand.  818,  n.  8;  ante,  244,  480. 

(0  Com.  Dig.  Abatement,  H.  17,  &c.:  GUb. 
C.P.  51. 

(/)  Com.  Dig.  Abatement,  H.  17, 82. 

(f)  AnU,  244. 

{k)  1  B.  &  P.  40;  8  Anstr.  986;  8  Gampb. 
29;  16  East.  110.  The  misnomer  of  the 
pl^tiff  is  no  ground  for  setting  aside  pro- 
M&gi,  it  most  be  pleaded  in  f3)atement,  2 


B.  &  B.  84.  If  the  mis-statement  of  a  name 
constitute  a  varianoe  in  setting  out  a  written 
oontraot  it  wUl  be  fatal  under  the  general  is- 
sue, 4  T.  R.  611 ;  Ohitty  on  BiUs,  7th  edit  868. 

(t)  1  B.  &  P.  646.  As  to  moTing  the 
Court  to  set  aside  the  proceedings,  anUt  247. 

ik)  6  M.  &  8el.  46. 

(0  Bao.  Ab.  Abatement,  9;  Misnomer,  F.; 
Com.  Dig.  Abatement,  F.  17,  18;  and  2  l^la. 
Rep.  120.  See  the  Ibrms,  pott,  toL  iiL; 
Lutw.  10;  Lil.  Ent  6;  2  Kioh.  Prao.  4. 

(m)  Lutw.  86. 

(n)  1.  B.  &  P.  646;  8 East,  167;  ant«, 246. 


(1)  Ante,  802,  note. 

(2)  Vide  Medway  Cotton  ManufiMstory  v.  Adams,  10  Mass.  860.  It  is  a  good  plea  in 
ihatement  that  a  party  sues  or  is  sued  by  his  surname  only.  Chappel  v.  Prootor,  Harper, 
49;8eeley  v.  Boon,  Ooze,  188;  Labutt  v,  Ellis,  1  Taylor,  148.  Misnomer  must  always  be 
pkided  in  abatement  Smith  v.  Bowker,  1  Mass.  76;  Gilbert  v,  Nantucket  Bank,  6  Mass.  97; 
^«vett  9.  Burroughs,  16  Mass.  469;  Pate  v.  Bacon,  6  Munf.  219;  Porter  v.  Cresson,  10  Serg. 
ftR.267. 

(5)  Contra  WiUazd  v.  Massani,  Cow.  87. 

(4)  Thompson  v.  Elliott,  6  Missouri,  118;  Salisbury  «.  Gillett,  2  Scammon,  290;  Lynes  «. 
B^tte,  6  Porter,  286;  Carpenter  v.  State,  8  MisBouri,  291;  Commonwealth  v.  Lewis,  1  Metcalf, 
IM;  Christian  Society  v.  Maoomber,  8  ib.  286.  So,  a  corporation  defendant  cannot  take 
idvanuge  of  a  misnomer,  in  arrest  of  judgment,  but  must  plead  in  abatement.  Gilbert  v. 
Rtntucket  Bank,  6  Mass.  97;  Trustees  of  M.  E.  Church  v.  Tryon.  1  Denio,  461;  Gray  v,  Mo^ 
longahela  Nar.  Co.  2  Watts  &  Serg.  166. 

(6)*Atkinson  v.  Clapp,  1  Wend.  71.  Nor  can  he  plead  in  abatement  any  matters  applioa- 
lie  to  himself  alone.    De  Forest  v.  Jewett,  1  HaU,  186. 

(6)  A  defendant  cannot  plead  in  abatement  because  of  an  alitu  dictu$  subjoined  to  his 
^ttne.  Reid  v.  Lord,  4  Johns.  118.  Where  a  name  appears  to  be  a  foreign  one,  a  variance 
^  a  letter  which  according  to  the  pronunciation  of  that  language,  does  not  Tary  the  sound, 
■  not  a  misnomer,  as  Petris  ibr  Petrie.  Petrie  v.  Woodworth,  6  Caines,  219.  As  to  idim 
*»iaiu,  see  fttrther  The  King  v.  Shakespeare,  10  East,  88;  Dickenson  o.  Bowes,  16  East, 
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m.  xKL^T-  defendant  could  only  abate  the  suit  as  to  hioj,  and  not  as  to  his  compan- 
wftiT.         ^o^s  (^)-     'l'^®  consequences  of  a  misnomer  of  the  defendant,  and  the 
course  ho  should  pursue  in  order  to  take  advantage  of  the  error  have  been 
before  explained  (^p)  (1). 

Pleas  in  abatement  of  misnomer  were  abolished  by  3  &  4  W.  4,  c.  42, 
[  *452  ]  8.  12,  and  another  remedy  for  mis-statement  of  names  is  invented  by  *that 
act.  S.  11  enacts,  *'  that  no  plea  in  abatement  for  a  misnomer  shall  be 
allowed  in  any  personal  action,  but  that  in  all  cases  in  which  a  misnomer 
would  but  for  this  act  have  been  by  law  pleadable  in  abatement  in  such 
actions,  the  defendant  shall  be  at  liberty  to  cause  the  declaration  to  be 
amended,  at  the  costs  of  the  plaintiflf,  by  inserting  the  right  name ;  upon  a 
judge's  summons  founded  on  an  affidavit  of  the  right  name  ;  and  in  case 
such  summons  shall  be  discharged,  the  costs  of  such  application  shall  be 
paid  by  the  party  applying,  if  the  judge  shall  think  fit." 

Section  12.  '^  That  in  all  actions  upon  bills  of  exchange  and  promissory 
notes,  or  other  written  instruments,  any  of  the  parties  to  which  are  desig- 
nated by  the  initial  letter  or  letters  or  some  contraction  of  the  christian  or 
first  name  or  names,  it  shall  be  sufficient  in  every  affidavit  to  hold  to  bail 
and  in  the  process  or  declaration,  to  designate  such  person  by  the  same 
initial  letter  or  letters  or  contraction  of  the  christian  or  first  name  or  names, 
instead  of  stating  the  christian  or  first  name  or  names  in  full. 
Other  Other  pleas  to  the  form  of  the  writ  are,  that  the  plaintiffs  or  defendanti 

pleas  of      suing,  or  being  sued,  as  husband  and  wife,  are  not  married  (^)  (2)  ;  or  tha( 
thiflDAtnre.  ^^^  of  the  plaintiffs  or  defendants  was  fictitious  or  dead  at  the  time  of  is- 
suing the  writ  (r),  or  any  other  plea  for  want  of  proper  parties  (5),  as  a 

(0)  1  M.  &  p.  26.  a   fresh   affidavit  of  debt,    aa  required  bj 
(p)  Jinie,  246.    Where  to  an  action  of  aa-     that  statate;  the  plea  was  held  bad  on  special 

snmpeit  against  the  defendant  as  acceptor  of  a  demurrer,  as  it  did  not  go  to  the  merits  of  tba 

bill  of  exchange  for  £15,  he  pleaded,  after  set-  action,  and  as  the  defendant  might  cither  have 

ting  out  the  51  O.  3,  c.  124,  that  the  plaintiff  pleaded  in  abatement  or  moved  to  set  sside  , 

enod  ont  a  writ  of  capias  ad  rnpondendum  the    proceedings  for  irregularity,  5   Moore, 

agiunst  him  by  the  name  of  "Joteph**  for  £15,  168. 

on  an  affidavit  of  debt  made  by  the  plaintiff's         (q)  Com.  Di^.  Abatement,  £.  6;  3  Inst  C3.  . 

clerk,  under  which  the  defendant  was  arrested,  69;  1  Wentw.  Index,  12.     Sed  qu^rt  if  this  1 

and  afterwards  allowed  to  go  at  large  by  the  can  be  pleaded,  see  2  Chit.  Bep.  642.  I 

sheriff;  that  the  writ  was  afterward  altered         (r)  f  Doct  Plac.  12;  Bac.  Ab.  Abatemnt, 

by  inserting  the  name  of  **  Robert  *'  (the  real  L. 

name  of  the  defendant)  instead  of  *'  Joseph**         (<)  AnUt  Chap..  L    Parties  to  the  aotioii* 

under  which  he   was  again   arrested  under  per  iolum, 

110.  Ahitbol  V.  Beneditto,  2  Taunt  400.  An  initial  letter  between  the  christaiif  and  sur- 
name of  the  party,  is  no  part  of  the  name,  and  the  omission  of  it  is  not  a  misnomer  or  variance. 
Franklin  v.  Talmadge,  5  Johns.  84.  But  in  New  Jersey  in  an  action  before  a  Justice  of  tbe 
Peace,  the  plaintiff,  if  he  has  a  middle  letter  in  his  name  (J.  S.  M.)  must  take  care  to  insert  it . 
in  his  summons,  for  if  he  does  not,  and  obtains  judgment  against  the  defendant  in  oonsequeooe 
of  his  not  appearing,  the  judgment  will  be  reversed,  although  the  state  of  demand  filed  coDtains 
tbe  plaintiff's  true  name.  Bowen  v»  Medford,  5  Halst  230.  The  plaintiff  may  reply  that  tbe 
defendant  is  known  as  well  by  one  name  as  the  other.  Petrie  v.  Woodworth,  8  Caines,  219; 
Goodenow  v.  Tappan,l  Ham.  61;  Gould  v.  Barnes,  8  Taunt  505.  An  administrator  sued  ts 
executor  may  plead  the  intestacy  and  granting  letters  of  administration,  in  abatement  Bat- 
toon  V.  Overouker,  8  Johns.  126. 

(1)  The  omission  of  junior  to  the  name  of  the  defendant  in  a  writ  of  error  is  no  cause  for 
quashing  the  writ,  where  there  is  any  other  descriptio  persona  by  which  the  real  party  can  be 
ascertained.  Fleet  v.  Younge,  11  Wend.  522.  The  addition  of  junior  forms  no  pare  of  the 
name.  Kincaid  v.  Howe,  10  Mass.  203;  Vide  8  Pet.  U.  S.  S.  C.  R.  1 ;  Commonwealth  v.  Per- 
kins, 1  Pick.  888.  The  middle  letter  forms  part  of  the  name.  Commonwealth  v.  Perkins,  1 
Pick.  888;  Commonwealth  v.  Hall,  8  Pick.  262;  Regina  r.  Douglass,  1  Carr.  &  Marsh.  193;  Re- 
gina  V.  Gooding,  1  Carr.  &  Marsh.  397;  Bull  v.  Franklin,  2  Speer,  46;  Taylor  v.  Rossiter,  S 
Miles,  855;  Hyde  v.  Watson,  1  Denio  670;  but  soe  Reene  v,  Meade,  8  Petem,  8. 

<2)  See  Coombes  v,  Williams,  15  Mass.  243. 
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joint  contractor(^),  or  another  executor  (tt),  or  administrator  (a;),  or  other  "'• 
persons  (y)  not  joined,  who  ought  to  have  been  made  parties  to  the  suit,  ^j^ 
The  plea  in  abatement  of  nonjoinder  must  always  have  averred  that  the  i^^nSj^jj^. 
party  omitted  is  still  living'  {z)  (1).     We  have  already  seen,  when  con-  dei. 
sidering  the  parties  to  the  action,  that  in  actions  on  contracts  the  nonjoin- 
der of  a  party  who  ought  to  be  made  co-plaintiff  will  in  general  be  the 
ground  of  nonsuit,  and  need  not,  though  it  mai/j  be  pleaded  in  abate- 
ment (a) ;  but  that  in  the  case  of  executors  and  others  suing  jure  repre- 
taUaiionis^  (except  assignees  of  a  bankrupt)  (fr),  the  omission  can  only 
be  pleaded  in  abatement  (c)  ;  and  that  the  nonjoinder  of  a  person  who 
onght  to  be  made  co-plaintiff  in  an  action  in  form  ex  delicto^  as  case,  tro- 
ver, ti-espass,  &c.  can  only  *be  pleaded  in  abatement  (rf).     And  we  have  [  *458  j 
seen  that  with  regard  to  defendants^  the  omission  of  a  joint  contractor 

,  mtst  be  pleaded  in  abatement  (g)  (2)  ;  and  that  in  actions  for  torts  no 
advantage  whatever  can  in  general  be  taken  of  the  nonjoinder  of  the  de- 
fendant (/). 

A  most  important  and  salutary  check  on  pleas  in  abatement  of  non- 
joinder was  introduced  by  3  &  4  W.  4,  o.  42,  s.  8,  which  enacts  that  no 
plea  in  abatement  for  the  nonjoinder  of  any  person  as  a  co-defendq/it  shall 
be  allowed  in  any  Court  of  common  law,  unless  it  shall  be  stated  in  such 
plea  that  such  person  is  resident  within  the  jurisdiction  of  the  Court,  and 
unless  the  place  of  residence  of  such  person  shall  be  stated  with  conveni- 
ent certainty  in  the  affidavit  verifying  such  plea. 

Pleas  by  attornies  heretofore  sued  in  their  own  Court  by  improper  pro- 
cess as  by  latitat  in  the  King's  "Bench,  or  by  a  common  capias  in  the  Cfom- 
Don  Pleas,  instead  of  a  bill  against  them  as  such  attornies,  may  also  be 
dassed  under  pleas  in  abatement  to  the  form  of  the  writ  (g*).  But  as  the 
iniformity  of  the  process  act,  2  W.  4,  c.  34,  now  subjects  attornies  to 
be  sued  by  the  same  form  of  writ  of  summons  as  other  persons,  a 
plea  of  that*  description  is  now  abolished.  There  are  two  ways  of 
pleading  an  attorney* s  privilege ;  first,  with  a  profertoi  a  writ  of  privilege, 

bOr  of  an  exemplification  of  the  record  of  his  admission ;  upon  which  the  plain- 
tiff must  reply  ntd  iiel  record,  and  cannot  otherwise  deny  the  defendant's 


(0  Dayis  v.  Esam,  6  Car.  ft  P.  619. 
(v)  Com.  Dig.  Abatement,  £.  S,  F.  4,  &o.; 
8 Inst  CI.  51;  Rast  Ent.  S26  a;  1  Wentw.  9; 
R«8.  140;  1   Ley.   161;  1  Sid.  242. 
(x)  8  Inst  01.  58;  Rast.  Ent.  824. 
(J)  3  Inst.  CI.  58,  119;  1  Lutw.   696;  1 
iMt,  684;  1  Wentw.  10,  11;  Index,  12. 
I      (2)  1  Sannd.  291  a,  note  2. 
•    (a)  AnU,  13. 

W  JinU^  23;    1  Chit.  Rep.  71;  2  Stark. 
421  ^ 


(c)  AnU,  50;  Saand.  291  g;  8  B.  &  P.  466. 

{d)  Ante,  66.  And  the  rejoinder  in  thU 
case  is  only  ground  for  plea  in  abatement,  al- 
though the  dtelaration  show  that  there  is  an- 
other party  interested  jointly  with  the  plain- 
tiff, 6  T.  R.  766. 

(e)  Ante,  is. 

if)  -dfnte,  87. 

(J)  See  post,  Tol.  iii.;  7  Lutw.  689;  12 
East,  544 ;  DaTidson  v.  ChUman,  1  Bihg.  N. 
C.  297. 


(1)  The  parties  not  joined  should  be  partioularly  sat  forth  and  described,  so  as  to  enable  the 
plaintiff  to  make  a  better  writ.  Wadsworth  v.  Woodford,  1  Day,  28,  Where  judgment  by 
Je&nlt  has  been  obtained,  if  the  writ  be  against  two  or  four  joint  and  several  promissors,  and 
H  is  shown  in  the  writ  that  four  promised,  it  is  material  also  to  show  that  the  other  two  are 
«ad,  or  otherwise  incapable  of  being  sued,  or  the  judgment  will  be  reversed.  Harwood  v.  Rob- 
irts,  5  QreenL  441.    See  Osgood  v,  Spencer,  2  Har.  &  Gill.  131. 

(2)  Stovcy  V,  M'Neill,  Harper,  173;  Horton  v.  Cook,  2  Watts,  40  ;  Moore  v,  Russell,  2  Bibb. 
«3;  Winslow  t>- Merrill,  2  Fairf.  127;  Brown  v.  Warram,  8  Har.  &  Johns.  672;  Powers  v. 
spear,  3  N.  Hamp.  35;  Gay  v.  Cary,  9  Cowen,  44;  Coffee  t;.  Eastland,  Cooke,  169;  Maokall  v. 
Joberts,  3  Munro,  130;  M' Arthur  r.  Ladd,  5  Ham.  517;  Couley  v.  Good,  1  Breeze,  96;  Allen  v, 
Bewell,  2  Wend.  327;  McGregor  v.  Balch,  17  Vermont,  562;  Neally  v.  Moulton,  12  N.  Hamp. 
«6;  Harrow  V.  Dugan,  6  Dana,  841. 
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being  an  attorney :  secondly,  as  a  mere  matter  of  fact,  without  a  profeit ; 
and  then  a  certiorari^  shall  be  awarded,  to  certify  whether  he  be  an  attor- 
ney or  not  (A).    The  present  form  of  a  plea  of  privilege  to  be  saed  in  his 
own  Court,  will  be  found  in  the  third  volume.    The  plea  of  privilege  to  be 
dued  in  his  own  Court,  must  be  verified  by  affidavit  (t).    A  person  sued 
as  an  attorney  may  plead  that  he  is  not  one,  if  such  be  the  fact  (A;). 
To  the  ae-     pieas  in  abatement  to  the  action  of  the  writ,  are,  that  the  action  is  mis* 
«^of  the  conceived,  as  that  it  is  in  case  when  it  ought  to  have  been  in  trespass  (/) : 
or  that  it  was  prematurely  brought  (m) ;  but  as  these  matters  are  the 
ground  of  demurrer  or  nonsuit^  it  is  now  very  unusual  to  plead  them  in 
abatement  (n) .    It  may  also  be  pleaded  that  there  is  another  action  dependr 
[  *454  ]  ing  for  the  same  trespass  (p)  or  other  cause  of  ^action,  in  the  same  or  in 
any  other  superior  Court  at  Westminster  (jpi)  (1);  but  the  pendency  of  ano-  \, 
ther  suit  in  the  sheriff's  or  other  inferior  Court,  it  is  said  cannot  be  plead- 
ed (jq)  (2).    In  general  the  pendency  of  a  former  action  must  be  pleaded  \ 
in  abatement  (3)  ;  but  in  a  penal  action,  at  the  suit  of  a  common  informer,  \ 
the  priority  of  a  pending  suit  for  the  same  penalty  in  the  name  of  a  third  j 
person,  may  be  pleaded  in  bar,  because  the  party  who  first  sues  is  en-  i 
titled  t^  the  penalty  (r)  (4).    In  the  latter  case  the  plea,  when  the  two  | 
suits  were  commenced  in  the  same  term,  should  show  tiie  precise  day  ; 
or  time  when  the  prior  suit  was  commenced  {s)  (5).     The  plaintiff  cannot,  \ 

{h)  Tidd,  9th  ed.  685;  9  Eftst,  424.  Abatement,  M.    See  the  forms,  pod.  toI.  iiL 

(i)  Davidson  v,  ChUman,  1  Bing.  N.  C.  297»  In  an  action  bj  the  assignees  of  a  bank*  ^ 

jNM(.  rapt,  the  defendant  cannot  plead  the  pen- 

{k)  1  Wentw.  6;  Prao.  Beg.  8.  denoyof  an  action  by  the  bankrapt,  4  B.  & 

{l)  8  Inst.  01.  120,  &;o.;  Com.  Dig.  Abate-  C.  920. 

ment,  G.  6.  {q)  5  Co.  62;  2  Wib.  87;  Fit^^.   313; 

(m)  .Com.  Dig.  Abatement,  Q.  6.    Action,  Bao.  Ab.  Abatement,  M.;  Com.  Dig.  Aba;fe»- 

£.;  Lutw.  8, 18;  8  Inst  CL  66;  Fortesc.384;  ment,  H.  24;  2  Ld.  Baym.  1102;  ted  (ftutru 

Clift.   Ent.  10,  18,  19;  ud  qu,  Ld.   BaynL  if  it  were  aUeged  that  the  inferior  court  had 

1249.  jurisdiction,  Fitzgib.  814. 

(n)  See  the  instances  of  mi8J0]nder,an<«,  199.  (r)  Sayer's  Rep.  216;  and  |iost,  toI.  iiL 

(0)  1  Campb.  60,  61.  (t)  8  Burr.  1423;  1  B1&.  Rep.  487;  2  Lot. 
(p)  Com.  Dig.  Abatement,  H.  24;  Bao.  Ab.  141 ;  2  Stra.  1196. 

(1)  A  writ  of  error  pending  may  be  pleaded  in  abatement  of  a  suit  npoa  the  jadgmeat. 
Jenkins  o.  Pepoon,  2  Johns.  Cas.  812.  A  suit  subsequently  commenced  can  never  be  pleaded 
in  abatement.  Renner  &  Bussard  v.  Marshall,  1  Wheaton,  215.  In  New  Jersey,  under  the 
statute  "concerning  obligations  &c"  (Revised  Laws,  805,)  a  defendant  may  plead  in  abate- 
ment, "that  another  action  had  been  prcTioasly  commenced  by  him  sgainet  Uie  plaintiff  m 
which  the  matters  mentioned  in  the  plaintiff  *s  declaration  might  be  set  off.*'  Schenek  v. 
Schenck,  5  Halst.  276.  See  Douglass  v.  Hoag,  1  Johns.  288,  and  Townsend  v.  Chase,  1  Cow. 
116,  as  to  a  similar  plea  in  actions  before  Justices  of  the  Peace  uuder  the  statute  for  the  reooT- 
ery  of  debts  under  twenty-five  dollars.  See  also  Purdon's  Digest,  (Laws  of  Penn.)  458,  s.  17* 
edit.  1824. 

(2)  But  see  Johnson  v.  Bower,  4  Hen.  &  M.  487.  An  action  pending  in  a  foreign  court, 
or  in  the  court  if  another  of  the  United  States,  or  in  the  court  of  the  United  States,  in  another 
circuit  and  district,  cannot  be  pleaded  in  abatement.  Bowne  v.  Joy,  9  Johns.  221 ;  Newdl  «• 
Newton,  10  Pick.  470;  Walsh  v.  Durkin,  12  Johns.  99.  But  the  pendency  of  another  aetioa 
for  the  same  cause  in  the  Circuit  Court  of  the  United  States  having  jurisdiction,  is  a  good 
plea  in  abatement  in  the  State  courts  for  the  same  district.  Smith  v,  Atlantic  Mnt  Fire  Ins. 
Co.,  2  Foster,  (N.  H.)  21.  So  a  foreign  attachment  pending  in  another  State,  at  the  suit  of  s 
thiid  person  against  the  subject-matter  of  the  action,  may  be  pleaded  in  abatement  Embree  9. 
Hanna,  5  Johns.  101;  Bowne  v,  Joy,  9  Johns.  221;  Eaglet}.  Nelson,  1  Penn.  442;  Scott  v. 
Coleman,  8  Litt.  349.  Contra  in  Mass.  and  Vermont.  Winthrop  v.  Carlton,  8  Mass.  4o6; 
Morton  u.  Webb,  7  Vermt.  124. 

(8)  Davis  V,  Oranger,  8  Johns.  259;  Percival  v,  Hickey,  18  Johns.  257;  Smock  v.  Graham, 
1  Blackf.  214;  Logs  of  Mahogany,  2  Sumner,  489;  Buffum  v.  Tilton,  17  Pick.  510.  Bo^nt  «» 
Hoskins,  15  Georgia,  270. 

(4)  Engle  0.  Nelson,  1  Penn.  442;  Anderson  v.  Bane,  2.  J.  J.  Marsh.  281;  Bendlestooe  «. 
Sprague,  6  Johns.  101;  Commonwealth  dl  Churchill,  6  Mass.  174;  6  Mass.  848. 

(5)  Two  suits  were  brought  on  a  promissory  note  payable  to  B.  who  at  the  executkm  of 
such  note,  was  the  wife  of  A. ;— one  by  A,  in  his  individual  capaoi^,  the  other  by  A.  mm 


m  ABJLTfiMEirr.  454 


tfter  a  plea  in  abatement  of  the  pendency  of  a  prior  suit,  avoid  the  effect  ^ 
of  a  plea  by  discoEtinuing  the  first  action  which  was  pending  at  the  time 
of  the  plea  (0  (!)• 


AOAV- 


INOTO  THI 

waiT. 


The  form  of  a  plea  in  abaiement  before  the  recent  pleading  rules  of  Hil.  ^  *^® 
T.  4  W.  4,  was  as  follows,  excepting  that  the  commencemerU  and  conclur g^^li^ 
nan  varied  when  the  plea  was  of  privilege  to  be  sued  in  a  particular  Court  qualities 
and  in  some  other  respects,  as  will  be  seen  on  examination  of  the  forms  of  ^  ^^^^ 
picas  in  abatement  in  the  commencement  of  the  third  volume  (»).  pi^^in 

Abatement 
h  the  KiDg^i  Bench,  [  "  or  C.  P.*»  or  "  Sxoheqaer  of  Pleas."]  ^16^^!^' 

On  the  ■■         day  of— ,  1836.      abatement 

CD.  r  And  the  defendant   lor  ••  C.  D."]  by  Y.  Z.  hie  attorney,  lor  ••  in  person,"  or  Commence^ 

*^  Z  '*  by  B.  F.  admitted  by  the  said  Court  here  as  guardian  of  the  defendant,  to  jqqq^^ 

^  A.  B.  ^defend  for  him,  he  being  an  iufiint  within  the  age  of  twenty-one  years,"]  prays  3Q(|y| 

^gment  of  the  said  writ  and  declaration*  beoanse  he  says  that  [here  state  the  sabjeot-matter  Oonoliision. 
of  the  plea  in  abatement  as  set  forth  in  the  third  volume,  pott,} 

And  this  the  defendant  is  ready  to  verify,  wherefore  [or  sometimes  as  in  pleas  of  nonjoinder 
IR  here  inserted  **  wherefore  inasmach  as  the  said  0.  P.  is  not  named  in  the  said  writ  and  deo- 
InttMo,  together  with  the  defendant,"]  he  prays  judgment  of  the  said  writ  and  declaration  and 
tkt  the  same  may  be  qnaahed.  &o. 

John  Hulme. 
[The  signature  of  the  Counsel.] 

From  a  very  cursory  observation  of  the  above  form,  it  will  be  seen  that 
pleas  in  abatement  are  to  be  considered  with  reference  to,  1st,  The  title 
.«f  the  Court ;  2dly,  The  title  as  to  date;  3dly,  The  title  as  to  the  mar- 
ginal statement  of  the  parties ;  4thly,  The  commencement  of  the  plea, 
ibowing  whether  the  defendant  appears  and  ^pleads  in  person  or  by  attor^  [  •455  ] 
»qp  or  by  guardian,  and  whether  the  plea  is  to  profess  to  make  any  and 
that  defence,  as  whether  full  or  Aa^  defence,  and  whether  there  is  to  be 
lay  and  what  prayer  of  Judgment ;  5thly,  The  body  or  substance  of  the 
)lca  with  or  without  any  and  what  certainty  as  to  time  ar  place;  6thly,  The 
omchision,  with  any  and  what  prayer  of  judgment ;  Tthly,  When  the  sig-- 
Mure  of  counsel  is  necessary  and  consequences  of  an  omission  ;  8thly, 
When  any  and  what  affidavit  of  the  truth  of  the  plea  is  requisite, 

1st,  Title  of  Court.    No  statute  or  rule  requires  a  plea  in  abatement  to  !■*•  TiUt 

^  -'  ^  r  of  Pleas  in 

(0  1  SaDc.  829;  2  Ld.  Raym.  1014,  8.  C;         (w)  Po%t,  toI.  lit  M^to*SI°* 

Ifcct.  Ha.  11.  «  w  uw 


Court. 


uiuBtrator  of  B.  then  deceased;  both  of  which  suits  were  served  at  the  same* time,  re 
to  the  same  Conrt,,  and  were  therein  pending  contemporaneously.     The  defendant 
these  matters  in  abatement  of  each  suit,  ayerring,  that  the  cause  of  action  in  both 
was  the  same.    The  allegations  of  the  pleas  were  found  to  be  true,  and  the  pleas  were 
to  be  good,  and  that  of  pendency  of  each  suit  was  good  ground  in  abatement  of  the  other. 
9.  Norton,  8  Conn.  71 ;  Davis  v.  Dunklee,  9  N.  Hamp.  645^    See  Morton  v.  Webb.  7 
It  124. 
(1)  Contra  Marston  v.  Lairrenoe,  1  Johns.  897.    In  Commonwealth  v.  Churchill,  6  'Mass. 
^4,  h  was  held  that  the  plaintiflf  could  not  reply  a  nonsuit  in  the  former  action.    The  en- 
of  pleas  of  this  kind  generally,  but  not  always,  aver  the  then  pendency  of  the  first 
:;  but  such  averment  is  unnecessary;  and  it  is  sufficient  if  the  first  action  was  pending 
the  second  writ  was  purchased.    And  it  was  not  necessary   that  the  first  should  be 
kg    when  the  plea  was  pleaded;  fbr  if  by  law  it  was  once  abatable,   the   subsequent 
lit  could  not  make  it  good.    The  principle  also  applies  to  qui  tarn  actions  sued  by  dif- 
it  plaintiff 's,  or  to  information  qui  tarn  for  the  benefit  of  different  persons,  or  to  a  subse- 
It  indiotment  to  recover  the  same  penalty.     The  principle  is,  when  the  prior  action  is 
ling,  the  subeeqnent  writ  is  bad  afr  tni/io,  i6.    Frogg  v.  Long,  8  Dana,  157;  Parker  9. 
1,  2  N.  Hamp.  86.    It  is  otherwise  where  the  first  writ  was  so  defective  that  the  second 
necessary  to  secure  the  demand.    Durand  «.  Carrington,  1  Root,  856.    Rogers  v.  Hoekins, 
liGeoT)^,  270.  T^mgham  v.  Thomafon,  5  Texas,  127. 
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voBMs  ATO  be  entitled  at  the  top  or  otherwise  of  any  Court,  indeed  it  would  seem 
BIEQUI81TE8  |.|^^^  uhIcss  thepc  were  several  actions  depending  between  the  same  parties 
2dly  as  to   ^^  different  Courts  at  the  same  time,  no  ambiguity  about  the  proper  Court 
the  title  of  cau  wcll  arise ;  2dly,  as  to  the  title  of  the  term,  formerly  all  pleas,  ex- 
the  date,     cepting  those  pleaded  puis  darrein  continuance,  pleaded  at  the  sittings  of  | 
nisi  prius  or  at  the  assizes,  must  have  been  entitled  in  or  as  of  a  term  when 
the  Court  were  supposed  to  be  sitting ;  and  as  pleas  to  the  jurisdiction  of 
the  Court  and  in  abatement  ought  then  to  be  pleaded  before  a  general  tm* 
parlance  (1),  and  within  four  days  inclusive  after  the  delivery  or  filing, 
and  notice  of  the  declaration  (x),  all  such  pleas  must  have  been  entitled, : 
and  in  general  of  the  term  in  which  the  writ  was  returnable.     But  if  tho  j 
declaration  were  delivered  or  filed  in  vacation,  or  so  late  in  the  term  thai 
the  defendant  was  not  bound  to  plead  to  it  of  that  term,  the  defendant - 
might,  within  the  first  four  days  inclusive  of  the  next  term,  plead  to  the 
jurisdiction  of  the  Court,  or  in  abatement  (y),  or  a  tender  {z),  entitling, 
however,  his  plea  of  the  preceding  term  (a) ;  or  he  might  plead  to  the  ju- 
risdiction as  of  the  second  term,  with  9l  general  special  imparlance,  wbicli 
was  we  have  seen  with  a  saving  of  all  advantages  and  exceptions  whatso«'- 
ever  (6),  or  he  might  plead  in  abatement  in  the  second  term  with  a  specui" 
imparlance,  which  is  as  a  saving  of  all  exceptions  to  the  writ,  bill  or 
count  (c)  (2).   And  where  a  bill  was  filed  in  the  vacation  against  an  attop-^ 
ney  as  of  the  preceding  term,  with  a  special  memorandum  showing  tha^ 
*        the  bill  was  filed  in  vacation,  and  the  defendant's  plea  in  abatement  wat; 
entitled  of  the  following  term,  without  a  special  imparlance,  it  was  heldC 
regular  {d).     If  a  plea  in  abatement  was  improperly  entitled  of  a  subse-i 
r  •455  1  quent  term  to  the  declaration  without  the  proper  special  imparlance,  *tdie| 
plaintiff  might  either  sign  iudgment  (e)  (3)  or  apply  to  the  Court  by  mc 
tion  to  set  aside  the  plea  (/),  or  he  might  demur  generally  to  it  (g-),  o 
might  allege  the  imparlance  in  his  replication  by  way  of  estoppel  (A)  ;  bai 
if  the  plaintiff  replied  to  the  plea  instead  of  demurring  or  alleging  to 
toppcl,  the  fault  was  aided  (t). 
Present  According  to  the  present  practice,  all  pleas  in  abatement  must  be  plea 

Yo^inuJt  ^^  within  four  days  both  inclusive  from  the  day  of  delivering  the  decl 
pleading  in  tiou  (Jc),  but  in  some  cases  further  time  may  be  obtained,  as  in  the  instancoj 

abatement 

•nd«//eof      (a.)   jij^i^^  486^   444.  Tidd,  9th  ed.  688,  jiot/,  vol.  iii. ;  Com.  Dig.  Abatement,  I.  20. 

pleas.           ggc).  2  M.  &  Sel.  484.    Of  the  four  days,  the  {d)  1  Chit  Hep.  704»  8  B.  &  Aid.  259 

first  and  last  were  always  inclusive.    If  Sun-  C. 

day  be  set  forth  day,  the  plea  might  be  on  Mon-  («)  4  T.  K  529;  7  Id.  218,  447,  n.  d 

day.    Tidd,  9th  ed.    688,  689.     See  present  Saund.  2  b,  n.  2. 

practice.  8  Chitty's  Gen,  Prac.  702,  703.  (/)  6  T.  R.  873 

(y)  II.  ig)  2  M.  &  Sel  484;  6  T.  R.  869;  4  WOk 

(z)  Reg.  Gen.  Hil.  T.  2  W.  4  reg.  45.  261 ;  2  B.  &;  P.  184;  3  Inst  CL  40;  2  ^JtaOJ 

(a)  .^/i/e,  486,  487;  7  T.  R.  447,  noted$  2b,  n.  2.  I 
1  Salk.  867;  Gilb.  E.  B.  844.  (k)  2  Saund.  2  b.    n.  2.    See  the  form  «Ci 

(b)  Jinte,  484,  488;  Com.  Dig.  Abatement,  estoppel,  1  Lutw.  23;  1  Wentw.  Index,  18;iij 
1. 19;  2  Saund.  2  a,  u.  2.  See  the  form,  poit,  Inst  CI.  89;  Clift  £nt  18,  pL  46,  19,  pL  50;  i 
Yol.  iiL  29,  pi.  58,  54. 

(c)  Ante,  486, 487;  Bac.  Abr.  Abatement,  (t)  2  Saund.  2  b,  n.  2;  1  Vent.  486. 

C;   Saund.  2  a,  note  2*    See  th^  form,  t(f.;         (Ac)  See  2  Chitty's  Gen.  Prao.  702.  I 


^    3 


(1)  M'Carney  v.  M*Camp,  1  Ashm.  4. 

(2)  Coates  v.  M'Camm,  2  Brown,  176;  Purple  v.  Clark,  5  Pick.  206. 

(8)  M'Carney  v.  M'Camp,  1  Ashm.  4.  A  plea  in  abatement  is  too  late  after  i 
parlance.  Whitner  v.  Schlatter,  15Serg4  &  R.  150;  CoflEin  v.  Jones,  5  Pick.  61 
Hapgood,2  Aik.  81;  Chambers  v.  Haley,  Peck.  159;  Wyman  v.  Dorr,  8  GreenL 
V.  Smith,  4  Watts,  488;  Chamberlain  v.  Hite,  5  Watts,  178. 
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tf  non-joinder  of  a  defendant  (^,  or  where  two  actions  are  depending  for  wim  ato 
Ue  same  cause  (wi)  (1).  qualitib. 

As  the  pleading  Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  1,  orders,  "  that  every 
i]ileadiDg  shall  be  intituled  of  the  day  of  the  month  and  year  when  the 
nme  was  pleaded,  and  shall  bear  no  other  time  or  date,"  and  that  rule 
^applies  to  pleas  in  abatement  as  well  as  pleas  in  bar,  it  seems  now  to  be 
faettled  that  every  plea  in  abatement  should  be  intituled  on  the  very  day 
jit  is  pleaded  (2). 

!    Although  it  is  the  constant  practice  in  the  margin  of  a  plea  in  abate-  8diy. 
laent  to  state  the  surnames  of  the  parties,  as  thus,  C.  D.  ats.  A.  B.,  yet  Names  of 
BO  statute  or  rule  expressly  requires  that  form,  and  if  omitted,  the  plea  [he  m^r-*^ 
coold  no  doubt  be  considered  as  pleaded  in  the  proper  action.     When  one  gin. 
iiieveral  defendants  plead  separate,  it  is  usual  to  state  his  christian  and 
lurname  in  the  margin  as  sued  "  together  with  others^^^  and  afterwards 
iftronghout  the  plea  to  limit  to  him  distinct  from  the  others. 

4thly.     The  commencement  should  always  expressly  state  whether  the  4thiy.  The 
defendant  appears  and  pleads  in  person  or  by  attorney.     Pleas  to  the  ju-  <»n»ni«nce- 
liriiction  must  be  pleaded  in  person^  because  the  appointment  of  an  attor-  "*'^** 
3M7  of  the  Court  admits  its  jurisdiction  (n)  ;  but  pleas  in  abatement  in 
general  may  be  pleaded  by  attorney,  because  the  jurisdiction  of  the  Court 
ia  the  latter  case  is  not  disputed  (o).     The  principle  to  be  extracted  from 
tte  cases  is  stated  to  be,  that  a  defendant  cannot  plead  by  attorney  in 
Aose  cases  where  the  doing  so  would  contradict  the  import  of  the  war- 
lint  of  attorney  (jp)  (8).    It  appears  advisable  to  frame  pleas  of  misno- 
iKr  as  if  pleaded  in  person  and  not  by  attorney,  though  there  are  decis- 
ins  that  the  plaintiff  cannot  demur  oil  account  of  a  mistake  in  this  respect. 
•it  should  refuse  to  accept  the  *plea  (^).     Coverture  also  should  be  [467] 
|leaded  in  person  (r).     Where  an  infant  pleads,  it  must  be  by  guardian, 
ltd  not  by  attorney  or  prochein  ami  (5)  ;  and  this,  though  he  be  sued  in 
I  representative  chai*acter,  as  administrator,  &c.  (^),  and  the  infant  dc- 
Indant  may  avail  himself  of  the  objection  on  writ  of  error,  though  the 
Ibintiff  could  not  (u). 

The  nature  of  defence  has  already  been  stated  (a;).    Pleas  to  the  juris-  Of  defenoe. 
tction  and  in  abatement  must  have  been  pleaded  after  half^  but  before  full 
fence  (^).  It  was  advisable  to  make  the  former  defence,  though  it  seems 
estionable  whe^Jier  the  plaintiff  could  demur  for  the  omission,  or  object 

(0  M.  page  708.  Summary  Treat,  on  Pleading,  60,  61. 

(«)  Sowter  9.  DunBton,  1  Man.  &  Ryl.  60S,  (r)  2  Saund.  209  b. 

n^*  (•)  Jlnte,  428.    See  the  precedents,  pott^ 

in)  AnU,  422,  444;  2  Saund.  209  b;  Sum-  yoI.  iii. 

JtyTmL  on    Pleading,  61;  Tidd,   9th  ed.  (/)  1  Moore,  250;  7  Taunt.  488,  SI,  C. 

tl>  (u)   2  Saund.   212,  n.  4;  Cro.  Jac.   289. 

(0)  AnU,  427 ;  2  Saund.  299  b.  But  the  plaintiff  cannot  6  B.  &  Aid.  418, 
iP)  Sommary  Trest  on  Pleading,  60,  &c.  (x)  Jinie,  428. 
(9)  Saund.  209  b;    1  Lord   Raym.    609;  (y)  JinU,  428,  444. 

(1)  As  to  the  time  of  filing  pleas  in  abatement,  see  1  Met  &  Perk.  Big.  Tit  Abatement,  oh. 

(2)  Pleas  in  abatement  cannot  be  put  in  after  pleas  in  bar,  unless  under  speoial  ciroumstan- 
|l of  vhich  the  court  must  judge.  Biddle  v.  Stevens,  2Serg.  &  R.  637;  Palmer  v.  ^vertson, 
|uwen,417;  Meggs  v.  Schofler,  Hardin,  65;  Clapp  v,  Balch,  8  Greenl.  216;  Stone  v.  Proctor, 
W^IU;  Ripley  v.  Warren,  2  Pick.  698;  Burnham  v.  Webster,  6  Mass,  266;  Wilson  «. 
^1 1  Stewart,  46;  Davis  v,  Dickson,  2  Stewart,  870. 

(3)  AnoD.  Hayw.  406;  Knox  v.  Summers,  8  Cranch,  496, 
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lOBM   AifD  otherwise  than  by  refusing  to  accept  the  ploa  {zY    But  now  the  Beg.  Gen. 

QUAMTiss.  jj-j  r^  ^  ^  ^^  exprcsslj  ordcrs  that  no  formal  defence  shall  be  requirei 

in  a  plea^  and  it  shall  commence  as  follows,  "  the  said  defendant  by 

his  attorney  (or  *  in  person,  Ac.')  says  that,  &c."  And  the  rule  seems  to 
extend  to  every  description  of  plea  whether  in  abatement  or  in  bar. 

m 

Sthiy.  Of  As  pleas  in  abatement  do  not  deny  and  yet  tend  to  delay  the  trial  of  the 
the  body  of  merits  of  the  action,  great  accuracy  and  precision  are  required  in  framing 
«nd^€-  them  (c)  (1).  They  should  be  certain  to  every  intent  (rf),  and  be  pleaded 
ro/ requi-  without  any  repugnancy  (e).  They  must  in  general,  as  before  explain 
•****•  ed  (/),  give  the  plaintiff  a  better  writ  (g)  (2),  and  if  they  do  not  give  a 

better  writ  but  tend  to  show  that  the  plaintiff  can  maintain  no  action  at  all, 
a  plea  pleaded  as  in  abatement  is  bad  (A)  ;  and  therefore  a  plea  of  misno- 
mer, in  the  christian  name,  before  3  &  4  W.  4,  c.  42,  s.  11,  (abolishing 
pleas  of  misnomer),  must  have  stated  what  the  real  name,  and  sdso  the  de- 
fendant's surname,  even  though  the  latter  had  been  already  truly  stated 
in  the  declaration  (t)  For  the  same  reason,  a  plea  in  abatement  of  de- 
fendant's privilege  to  be  sued  as  a  peer  should  show  how  defendant  de- 
rived his'title,  and  that  he  is  a  peer  of  the  united  kingdom  (&).  And  a 
plea  in  abatement  of  the  nonjoinder  as  a  defendant  of  a  co-executor,  must 
show  that  the  latter  became  liable  to  be  sued  as  stich,  as  that  he  had  ad- 
ministered, &Q.  (/).  This  rule,  as  regards  all  matters  peculiarly  in  the 
r  •lif^ft  1  '^'^^^l^^g®  ^f  ^'*®  defendant  pleading,  and  which  would  tend  to  give  a  bet- 
L  ^^^  J  ter  writ,  is  *obviously  well  founded  on  principle,  but  as  applying  to  mat- 
ter within  the  knowledge  of  the  plaintiff  ought  not  to  be  extended. 
Where  the  action  is  by  an  administrator,  stating  a  grant  of  administra- 
tion, from  a  bishop  of  a  peculiar  diocese,  a  plea  of  bona  notabilia  should 
be  in  6ar  and  not  in  abatement,  because  it  shows  that  the  plaintiff,  at  least 
at  present,  has  no  right  to  sue  at  all  in  the  character  of  administrator  (m). 

Duplicity  in  a  plea  of  this  description  is  as  objectionable  as  in  a  plea  in 
bar;  thus  the  d'efendant  cannot  plead  two  outlawries  or  two  excommnnic^ 
tions  in  abatement,  for  one  would  be  sufficient  to  abate  the  writ  (n): 
though  formerly  misnomer  of  christian  and  surname  might  have  been  plead- 
ed in  one  plea  as  essential  to  give  the  plaintiff  ^a  better  writ  (o).  The 
Court  will  not  permit  a  defendant  to  plead  at  the  same  time  in  abatement 
and  in  bar  to  the  same  matter,  as  non  estfactumj  and  coverture  of  the 

{z)    Id;    Com.  Dig.    Abatement,    I.  16;  (t)  8T.  R.  516,516;  Bm.  Ab.  Mbnomer. 

Skinn.  682.  F.;  5  Taant  658. 

(c)  3  T.   R.   186;  Willes  42;  2  BU.  Rep.  {k)  4  D.  &  R  592;  and  see  8  Ring.  56. 174, 

1096;  2  Saund.309  a,  n.  1;  Com  Dig.  Abate-  416;  7  Bar.  &  Ores.  388;  1  Mood.  &  R.  110. 

ment,  1,  11.  8.  C;  and  1  Crom.  &M.  241. 

(rf)  A«  to  this,  see  anU,  288.  (/)  See  1  Lev.  161 ;  1  M.  &  P.  678. 

(e)  Co.  Litt  808;  Cro.  Jao.  82;  8  Ler.  67;  (m)  1  Saand.  274,  n.  8;  see  6  B.  &  C. 

3T.  R.186;  WiUes,42.  491. 

(/)  jfn<c,446.  (n)  Bao.  Ab.  Abatement,  P. 

ig)  Turtle  r.  Lady  Woraly,  Tidd,  689.  (o)  W.  Misnomer,  F.;  Rep.  temp.  H«rdv. 

(A)4T.R.227.  286,287. 


(1)  See  Wadsworth  p.  Woodford,  1  Day,  28;  Clark  v.  Warner,  6  Conn.  866;  HaTWOod  r. 
Chestney,  18  Wend.  495.  ' 

(2)  Wilson  V.  Nevere,  20  Pick.  20.  And  the  plea  is  not  supported,  if  it  appear  that  one  of  the 
persons  named  in  it  did  not,  or  that  another  person  not  named  did  join  in  the  promise.  Ibid. 
Bee  Brown  r.  Jordon,  1  GreenL  165;  Guil4  v.  Richardson,  6  Pick.  469;  Woodswortli  t.  Wood- 
fbrd,  Day,28.  ^^^ 
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eintiff  since  making  the  bond  (p)  (1) ;  but  in  an  action  against  two  de-  v^w  ^n 
dants,  each  may  plead  distinct  matter  in  abatement  of  the  same  suit  (g),  <*^^"''- 
I  or  one  may  plead  in  abatement  and  the  other  in  bar  (r)  (2). 
I    As  dilatory  pleas  rarely  afiEect  the  merits  of  the  suit,  and  object  mere 
natter  of  form,  they  constitute  an  exception  to  the  general  principle  of 
pleading,  that  a  plea  must  either  traverse  or  confess  and  void  the  alleged 
cause  of  action. 

It  was  not  necessary,  even  before  Beg.  Gen.  Hil.  T.  4  W.  4,  reg.  8, 
in  a  plea  in  abatement  to  lay  any  venue  in  stating  even  material  facts,  be- 
eanse  they  were  to  be  tried  in  the  county  laid  in  the  declaration  (s)  ;  and 
if  it  were  pleaded  that  another  person  who  ought  to  have  been  sued  with 
Ihe  defendant  was  alive,  ^'  to  wit,  in  Spain,"  the  place  was  surplusage, 
and  the  plea  would  be  considered  as  pleaded  without  any  venue  (0  • 

A  writ  is  divisible  and  may  be  abated  in  part  and  remain  good  as  to  the  Of  plcad- 
lesidue;  and  therefore  the  defendant  may  plead  in  abatement  to  part,  and  ]|^^^f^ 
iemar  or  plead  in  bar  to  the  residue  of  the  writ  or  bill.    For  the  rule  topar<,«iid 
mems  to  be,  that  if  the  plaintiff  in  his  action,  brought  either  upon  a  gener-  in  tor  to 
writ,  such  as  debt,  detinue,  account  or  the  like,  or  on  a  certain  and  thereiida«. 
iicular  one,  as  assumpsit,  trespass,  case,  &c.,  demand  two  or  more 
,  audit  appear  from  his  own  showing  that  he  cannot  have  an  action 
better  writ  for  one  of  them,  the  writ  shall  not  abate  in  the  whole,  but 
d  for  so  much  as  is  good :  but  if  it  ^appear  upon  his  own  showing  that  [  *469  ] 
has  a  cause  of  action  for  all  the  things  demanded,  but  the  writ  is  not 
per  for  one  of  them,  and  that  he  might  have  another  for  it  in  a  differ- 
form,  then  the  whole  writ  shall  abate  (u).    It  is  said  to  be  a  rule,  that 
tiie  plaintiff*  himself  acknowledges  his  writ  false  in  the  whole  or  in  part, 
whole  writ  shall  abate  (x).    But  where  the  plaintiff  declared  in  tress- 
pa  for  injuring  a  ship,  and  even  showed  in  his  declaration  that  he  was 
ij  a  part    owner,  it  was  held  that  as  the  nonjoinder  in  tort  is  only  a 
d  for  a  plea  in  abatement,  the  defendant  could  not  in  any  other 
impugn  the  declaration,  though  the  defect  appeared  on  the  face  of 
(jf).    And  a  fortiori  where  the  nonjoinder  of  a  party  or  other  matter, 
eo  if  pleaded  in  abatement,  could  not  abate  the  writ,  it  cannot  have  that 
t  from  the  mere  circumstance  of  its  being  disclosed  in  the  declaration ; 
d  therefore  the  position  in  a  book  of  high  authority  (2r),  that  ^^if  in  ires- 
against  A.  only,  the  plaintiff  declare  that  the  defendant,  together  with 
,  committed  the  trespass,  the  writ  shall  abate ;  for  by  his  own  showing 
has  falsified  his  writ,"  appears  to  have  been  very  properly  disputed  (a), 
^nnerly  it  was  the  practice  to  plead  in  abatement,  when  upon  the  face 
'the  plaintiff's  declaration  it  appeared  that  a  part  of  the  plaintiff 's  cause 
action  was  not  well  founded,  but  now  it  is  most  usual  to  demur  to  the 
ole  declaration  if  there  be  a  misjoinder,  or  if  there  be  no  misjoinder 

(?)  Bep.  temp.  Hardw.186.  (0  Id. 

iq)  Com.  Dig.  Abatement,  1.  6.    AliUr,  it  (u)  2  Sannd.  209  e,  and  210,  n.  1. 

I,  where  husband  and  wife  are  defend-  (x)  Id.  210  o,  note;  896,  n.  1. 

id.  Pleader,  2  A.  8; Cro.  Jac.  289.  (y)  6  T.  R.  766;  2  Sannd.  896,  n.  1. 

(r)  Com.  Dig.  Abatement,  L  7.  («)  2  daond.  210  o. 

_  (t)  7  T.  B.  248;  1  Saiind.  8  a;  Bus.  Ab.  (a)  Id.  n.  k,  6thed. 
pttrtement,  P. 

(1)  See  Palmer  tr.  Dixon,  5  DowL  &Bjl.  628.  * 

(2)  Nor  oan  a  defendant  plead  in  bar  the  same  matter  which  he  has  pretioiiily  plMad  ii| 
wement,  and  which  has  been  orerrakd.    Coze  v.  Higbee,  6  Halst  896, 

»   Vol.  I.  61 
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lOBH  AHD   then  only  to  the  defective  part  (6).    Where  the  matter  goes  only  to  defeat 
vsAUTsm.  ^  ^^^^  of  the  plaintiff's  cause  of  action  the  pica  in  abatement  should  be 
confined  to  that  part,  and  if  the  defendant  were  to  plead  to  the  whole,  his  ^ 
plea  would  be  defective  (c).     So  where  there  are  several  defendants  in; 
2ih  action  of  tort,  and  one  of  the  defendants  pleaded  a  misnomer,  which 
then  abated  the  action  as  to  himself  only,  the  plea  was  holden  defective 
on  general  demurrer,  if  it  concluded  by  praying  judgment  of  the  writ  (or 
bill)  generally,  instead  of  praying  judgment  that  it  might  be  quashed  as 
against  himself  only  (cf).     Where  a  declaration  in  debt  contained  two 
counts,  and  to  the  first  the  defendent  pleaded  non  est  factum^  and  to  the 
second  he  pleaded  in  abatement  the  nonjoinder  of  another  person,  and 
his  plea  commenced  and  concluded  with  praying  judgment  ^^  of  the  said 
writ,"  (not  stating  as  it  regarded  the  second  count,)  '*  and  of  the  said  de- 
claration as  to  the  second  count  thereof,"  the  Court  held  the  plea  was! 
good,  and  that  they  might  abridge  the  petition  of  the  plea  by  quashing  thaj 
writ  as  well  as  the  declaration  as  to  the  matter  in  the  second  count  (e^. 

r  *460  1  *'^^  general  rule  which  prevails  in  pleading  in  bar,  is,  that  a  mem 
ethlj.  The  pi^joi*  of  judgment,  without  pointing  out  whiit  judgment,  or  the  approprl^ 
conciution  ate  judgment,  is  sufficient ;  because  the  facts  being  shown,  the  Court  will 
^  pleas  in  of  course  pronounce  the  proper  judgment  (/).    Upon  this  principtit 

as^re^^te  ^^  ^^^  ^^^  ^^^  ^^^  ^^  ^  P^^^  which  contains  matter  in  bar  of  an  actios 
Terifioation  conclude  in  abaiement  it  is  a  plea  in  bar  notwithstanding  the  wrong  concla* 
*jf^5^y«'  sion,  and  final  judgment  should  be  given  upon  it,  for  if  the  plaintiff  have 
cause  of  action  he  can  have  no  writ  (g*)  (1).  The  same  rule  applies,  if 
a  plea  containing  matter  in  bar  there  be  a  right  prayer  of  judgment  in  t 
conclusion,  although  the  commencement  be  improper  (A).  On  the  oth 
hand  the  commencement  and  conclusion  so  far  give  the  character  of 
plea,  that  if  a  plea  commencing  and  concluding  in  abatement  show  ma: 
ter  in  bar,  it  is  to  be  considered  a  plea  in  abatement  and  not  in  bar  (t) ; 
the  converse  to  this,  viz.  a  plea  containing  matter  sufficient  only  to 
the  writ,  but  with  the  beginning  and  conclusion  of  the  plea  in  bar,  has 
decided  in  the  same  way  (A;)  (2).  The  anxiety  of  the  Courtsto  discou 
dilatory  pleas  probably  first  induced  them  to  depart  in  construing  mti 
pleas,  from  the  relaxed  rule  which  applies  to  pleas  in  bar,  in  respect  of  th< 
prayer  of  judgment  (/)  :  and  if  a  plea  which  contains  matter  in  abate 
conclude  in  bar,  and  be  found  against  the  defendant,  it  is  a  plea  in  bar  (3^^ 


of  jadg* 
ment 


(6)  See  the  cases  2  Saund.  210,  in  notes; 
1  M.  &  SeL  855,  860;  ante,  205. 

(c)  6  T.  B.  667. 

(i)  1  M.  &  P.  26. 

(e)  2  B.  &  P.  420;  2  Saand.  210,  b,  c. 
note;  nd  ^ucresee  1  Harr.  &  WoU.  426;  and 
vide  pott,  460. 

(/)  4  East,  502,  509;  10/<f.87,  1  Saund. 
97,  n.  1 ;  see  8  T.  R.  186;  1  B.  &  Aid.  172; 
IM.  &P.26. 

ig)  2  Sannd.  209  c,  note. 

(k)  Fortes.  886;  Steph.  2d  ed.  446. 

(t)  Ld.  Raym.  598;  2  Sannd.  209,  c,  note. 

(k)  Godson  v.  Good,  6  Taunt  587;  2  Marsh. 
299,  8.  C.    This  was  an  action  against  an  ad- 


mlDistratrix  on  a  contract  entered  into  bj  thd 
intestate  ;  the  plea  began  and  ooncloded  id 
abatement;  the  substance  of  Mwat  ti»6ar,  vte^ 
that  the  intestate  made  the  contract  wftftj 
others,  against  whom  the  action  surriTed. 

The  plaintiff  toolc  issue  on  this;  and  at  tbfl 
trial  it  appeared  the  contract  was  in  fikct  joiat^ 
but  that  oUiers  beside  thou  named  in  the  fim^ 
joined  in  it  and  were  alive.  If  then  the  plo^ 
was  to  be  considered  as  one  in  abatemeot,  wadkt 
proof  was  an  answer  to  it,  because  the  flm4 
failed  to  give  the  plaintiff  a  better  writ,  tmd 
as  the  Court  held  the  plea  to  be  a  plea  ij 
abatement,  the  defendant  (kiled  in  bis  defcaoqi 

(/)  10  East,  87;  1  B.  &  Aid.  172. 


(1)  HurgistJ.  Ayres,  8  Yerger,467. 

(2)  Shaw  V.  Butcher,  19  Wend.  222. 

(8)  Vide  Jenkins  v.  Pepoon,  2  Johns.  Gas.  812;  Sohoonmaker  v.  Elmendorf,  10  Johns.  49. 
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and  final  judgment  shall  be  given  npon  it,  because  by  praying  judgment  if  «»■■  a™> 
Ae  plaintiff  shall  maintain  his  action^  the  defendant  admits  the  writ  to  *be  ^^^"'"•* 
good  (m).     So  a  plea  which  begins  in  bar,  though  it  contain  matter  in 
abatement,  and  conclude  in  abatement,  is  nevertheless  considered  to  be  a 
plea  in  bar,  and  final  judgment  shall  be  given  (n)  (1). 

Pleas  to  the  jurisdiction,  and  of  personal  privilege  to  be  sued  in  anoth- 
er  Ck»nrt,  usually  commence  without  any  prayer  of  judgment,  and  conclude, 
"and  this  he  the  plaintiff  is  ready  to  verify  ;  wherefore  he  prays  judgment 
if  the  said  Court  of  our  said  lord  the  king  here  will  or  ought  to  take  cog- 
nizance of  the  said  plea,"  or  "  whether  •he  ought  to  be  compelled  to  an-  [  *461  ] 
Bver,"  (o)  but  sontietimes  these  pleas  commence  also  with  a  similar 
prayer  (p). 

In  pleading  to  the  person  of  the  plaintiff  or  defendant,  inrespect  of  c/is- 
abUUy  to  sue  or  be  sued,  and  not  merely  on  account  of  the  non-joinder  of 
another  party,  the  plea  should  conclude  with  a  prayer, ''  if  the  plaintiff 
OQght  to  be  answered,"  or  whether  the  defendant  ought  ta  be  compelled 
to  answer  (jq)  :"  and  these  pleas  frequently  begin  with  a  siniilar  prayer,  as 
ilien  enemy,  &q,  (r)  ;  and  a  plea  of  this  dcRcription  concluding  merely  to 
the  writ  would  be  bad  {s) ;  but  pleas  in  abatement  of  coverture  of  the 
plaintiff  or  defendant,  as  the  objection  goes  rather  to  the  nonjoinder  of  the 
Imsband  than  to  the  disability  of  the  feme,  conclude  with  a  prayer  of  judg- 
ment as  to  the  writ  {i).  If  the  defendant  plead  that  the  plaintiff  is  excom- 
municated, or  any  other  temporary  disability,  the  plea  should  conclude 
with  praying  thsyt  the  suit  may  remain  without  day,  until,  <&c.  (u)  ;  and 
Yhere  the  death  of  the  plaintiff  since  the  issuing  of  the  writ  is  pleaded,  it 
Aould  conclude  if  the  Court  will /wr^Affr  proceed,  &c.  (x). 

Where  the  defendant  pleads  in  abatement  to  the  writ  formatter  apparent 
an  the  face  of  it,  it  is  said  that  he  should  begin  as  well  as  conclude  his 
^ea,  by  ^' prayings  judgment  of  the  writ,  and  that  the  same  may  be  qimsh-- 
ii  "  (y).  But  where  the  plea  is  for  matter  dehors,  as  misnomer  when  that 
aiatter  was  pleadable,  the  plea  should  only  conclude  with  that  prayer  (2r). 
The  Courts  having  now  established  a  rule  that  oyer  of  the  writ  cannot  be 
tilowed,  a  variance  between  tlie  writ  and  count,  or  declaration',  can  be  no 
longer  pleaded  (a),  and  many  of  the  decisions  in  the  books  as  to  the  form 
•f  tiie  plea  are  no  longer  applicable  ;  and  now  in  general  a  plea  in  abate- 


{n)  1  East,  686;  2  Santid.  209  d;  2Ld. 
lUym.  1018,  1019,  694;  2  Marsh.  803;  6 
Taant.  587,8.  G. 

(«)  2  Sannd.  209  o,  note;  Bac.  Ab.  Abate- 
Beat,  P.;  1  Ld.  Bajm.  694;  10  East,  87, 
Itt. 

(o)  2  Saand.  209  d;  Com.  Dig.  Abatement, 
.112;  Bao.  Ab.  Abatement,  P. ;  12  East,  544; 
Mtfc,  445. 

(p)  Seethe  precedent,  8  T.  R.  681. 
,    (9)  2  Saand.  9,  n.lO;  209  d;    Latoh.  178; 
[IaL  Ent.  1. 

(r)  Ul-  Ent  1;  Lutw.  1601;  Ast  Ent  11. 


(i)  Com.  Big.  Abatement,  1. 12. 

(0  Pott,  Tol.  iii.;  Lil.  Ent.  1,  128;  Ast. 
Ent.  9;  8  Inst.  CI.  70;  1  Wentw.  47. 

(tt)  12  Mod.  400;  8  Lev.  208;  Lntw.  19; 
IStr.  521;  8  lost.  CI.  18;  2  Saand.  209  e, 
note.    See  10  East,  86. 

(x)  Com.  Dig.  Abatement,  I.  12;  8  Lev. 
120;  4  East,  502;  2  Saand.  209  e,  note. 

(y)  2  Saand.  209  a,  d,  note  1;  Com.  Dig. 
Abatement,  L  12;  Latw.  11. 

{z)  Id,;  10  East,  87. 

(a)  jSn/e,450,244,  480. 


(1)  M'Langhlin  v.  De  Yonng,  8  GiU.  &  Johns.  4.  Bat  if  matter  which  thoagh  to  be  pleaded 
%  abatement  be  pleaded  in  the  form  of  a  bar,  the  plaintiff  may  treat  it  as  a  plea  io  abatement, 
Ij  proceeding  to  jadgment  for  want  of  a  plea,  if  it  be  not  verified  by  affidavit.  Robinson  v. 
Ibber,  6  Chines,  99,100.  See  also  Engle  v.  Nelson,  1  P^no.  442  And  if  there  has  been  an  or- 
te",  fiyr  the  defendant  to  plead  issaably,  such  plea  is  not  a  compliance  with  the  order, 
•ad  the  plaintiff  maj  treat  it  as  a  nallity.  Davis  v.  Orainger,  8  Johns.  259.  The  plaintiff  may 
faaar  to  the  plea  «itlier  in  bar  or  abatement.  A  plea  in  abatement  cannot  be  amended.  Tria- 
te  9.  Dmaiit,  5  Wend.  72. 
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^"^  mejfit  of  the  writ  mast  be  pleaded  of  tlie  writ  and  declaraium^  when  Ike 
VfAUTOB.  i^^^Y  continues  and  discloses  the  objection  to  the  writ,  and  it  must  be  so 
where  it  is  intended  to  plead  in  abatement  only  of  part  of  the  writ,  and 
the  cause  of  abatement  arises  only  on  one  of  the  counts  in  the  declara- 
tion (6).  If  the  action  were  by  bill,  the  plea  must  have  concluded  by 
praying  judgment  of  the  bill,  and  not  of  the  declaration  only,  which  was 
only  a  conclusion  in  bar  (c)  ;  and  it  should  not  have  concluded  by  pray- 
ing judgment  of  the  ^'  bill  and  declaration/'  (d)  and  if  a  plea  in  abate- 
[  *462 1  ment  *to  the  writ  were  to  conclude,  ^*  if  the  defendant  ought  to  answer  to 
the  said  frtV/,"  it  would  be  sufficient  (e)  (1). 

Great  accuracy  is  necessary  in  the  form  of  all  pleas  in  abatement  as 
well  in  the  commencement  as  in  the  conclusion  for  it  is  said  ^^  they  maki 
the  plea^*  (/)  (2).  A  plea  which  concluded  with  praying  judgment  "if" 
(instead  of  *^  of"),  the  plaintiff's  bill  was  held  bad  on  demurrer,  though 
the  words  ^^  and  that  the  same  may  be  quashed,"  were  also  added  (§*). 
So,  in  the  traverse  at  the  end  of  the  plea,  a  mis-statement  of  the  name  by 
which  the  defendant  was  called  in  the  declaration  was  considered  fatal  on 
demurrer  (A).  The  mode  of  concluding  the  plea  when  pleaded  to  part 
only  of  the  action,  has  been  already  observed  upon  (t).  Upon  a  plea  ia 
abatement  of  pendency  of  another  action  in  another  Court  for  the  sam* 
,  cause  concluding'  with  a  prout  patet  per  recordum,  it  is  sufficient  to  sati^ 
fy  the  plea  if  writ  be  produced  (A)  (8). 

Tthiy.  Of        At  common  law,  where  the  defendant  pleaded  a  foreign  plea,  (the  na> 
iheaffida;.  ture  of  which  has  already  been  stated)  (/),  he  was  obliged  to  make  oath 
taratii.        of  the  truth  of  the  matter  therein  alleged,  but  that  was  not  necessary  in  the 
case  of  a  plea  to  the  jurisdiction^  or  any  plea  in  abatement  (m).    But  4 
&  6  Ann.  c.  16,  s.  11  (4),  '^  no  dilatory  plea  shall  be  received  in  any  Gourl 
of  record,  unless  the  party  offering  such  plea  do  by  affidavit  prove  the 
tfuth  thereof,  or  show  some  probahle  matter  to  the  Court  (n),  to  induce, 
them  to  believe  that  the  fact  of  such  dilatory  plea  is  true."  (5).    This  j 
statute  extends  tb  criminal  as  well  as  civil  cases  (o) ;  and  not  only  to! 
pleas  in  abatement  but  to  all  dilatory  pleas,  which,  if  found  untrue,  would ; 
not  determine  the  action,  and  are  only  in  delay  of  it,  as  aid  prayer  in  a 
real  action  (p) ;  or  a  plea  in  scire  facias  against  terre-tenants,  that  there 
is  another  terre-tenant  not  named ;  though  these  pleas  are  not  strictly  in 


(6)  2  Sannd.  210  b.olnote. 

(c)  2  SauDd.  209  d;  1  B.  &  Aid.  172; 2  M. 
&Sel.484;  2  Chit.  Rep.  589. 

((/)  Id.;  5  Mod.  144;  2  B.  &  B.  124,  note 
e;  8  T.  R..185.  See,  howeyer.  Com.  Dig. 
Abatement,  I.  12. 

(<)  See  the  preoeding  note;  2  Saund.  209d; 
8  Bla.  Com.  808;  10  East,  87. 

(/)  Latch  178;  2  Saund.  209  c,  d;  2  Ld. 
Bajm.  1019;  10  East,  87;  But  see  the  entries 
referred  to  in  8  T.  R.  186. 

ig)  8  T.  B.  185;  and  see  2  Saund.  209  a,  8 


T.  B.  616;  5  Taunt.  662,  658,  note. 

(h)  1  Chit  Rep.  706,  note. 

(t)  jSnle^  458,  459. 

{k)  Kerby  v.  Siggers,  2  BowL  659. 

(i)  jfnte,  448;  1  Saund.  98,  note  1. 

(m)  1  Saund.  98,  n.  1;  Carth.  402;  Sly* 
485;  Mod.  885. 

(n)  In  case  of  a  plea  of  bankruptcy  pw 
darrein  eon^snuaiies,  see  1  M*CleL  &Y.  850. 

(o)  8  Burr.  1617. 

ip)  8  B.  &  P.  884;  2  Saund.  210. 


(1)  Harwood  v,  Chestn^,  18  Wend.  495.    Vide  Ilsl^  «.  Stubbs,  6  Blaes.  280. 

(2)  Ante,  504,  note. 

(8)  Commonwealth  v.  ChurohiU,  5  Mass.  174;  Clifford  v.  Cary,  1  Mass.  495. 

(4)  The  first  thirteen  sections  and  the  twentieth  and  twenty-scTenth  sections  are  in  ihree  in 
PennsyWania,  8  Binn.  625;  RoberU'  Dig.  48.  Vide  Laws  of  N.  Y.  sess.  86,  c.  56,  a.  28.  1  B. 
£u  524;  2  Rev.  Stot  852,  s.  7. 

(5)  Trenton  Bank  v.  WaUaoe,  4  Halst  88.    Bass  v.  Stevens,  17  Georgia,  578. 
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abatement  (q).  Bat  sucb  pleas  in  bar  as  are  nsnally  termed  sham  pleas,  ^,^„u- 
are  not  dilatory  pleas  within  the  meaning  of  the  statute.  The  statute  ex- 
tends  only  to  such  matters  as  are  dehors  the  record,  and  not  to  such  mat- 
ters as  would  appear  to  the  Court  on  inspection  of  their  own  proceedings 
(r),  as  the  want  of  addition  in  an  original  writ,  when  the  matter  was 
fieadable  in  abatement  (5);  or  privilege  as  an  attorney  'of  the 5amc  Court  [  •468  ] 
to  be  sued  by  bill  (/)  ;  because  in  the  first  instance  the  defect  in  the  writ 
was  apparent  on  the  face  of  it ;  and  in  the  latter,  the  Court,  by  examina- 
tion of  their  own  record,  might  ascertain  the  truth  of  the  plea :  but  where 
the  defendant  pleaded  after  oyer  of  the  original  that  it  was  not  returned, 
the  Court  set  aside  the  plea  for  want  of  an  affidavit  (^^).  And  where  to 
an  action  in  C.  P.  the  defendant  pleaded  his  privilege  as  an  attorney  of 
K.  B.  to  be  sued  there  without  making  an  affidavit  of  the  truth,  it  was  re- 
cently held  that  the  plaintifif  might  sign  judgment,  because  the  court  of  C. 
P.  could  not  by  examination  of  their  own  records  know  that  the  defend- 
ant was  an  attorney  of  another  Court  (z). 

The  affidavU  required  by  4  &  6  Ann.  c.  16,  s.  11,  may  be  made  by  the  B«qal8it«i 
defendant  or  a  third  person(p) ;  and  although  formerly  supposed  otherwise  ^i^jf*^ 
(ar),  it  has  recently  been  held  that  it  must  be  sworn  after  the  declaration 
18  delivered,  and  that  if  it  be  sworn  before  the  declaration  was  delivered 
die  plaintiff  may  treat  the  plea  as  a  nullity  and  sign  judgment  (a).  It  must 
be  promptly  and  exactly  entitled  in  the  cause  (6),  and  be  positive  (1)  as 
to  the  truth  of  every  fact  contained  in  the  plea,  and  should  leave  nothing 
to  be  collected  by  inference  (c)  :  it  should  be  stated  that  the  plea  is  true 
in  ^^  substance  and  fact,"  and  not  merely  that  the  plea  is  a  true  plea  (cf)  ; 
and  if  there  be  no  affidavit,  or  it  be  defective  in  any  particular,  the  plain- 
tiff may  treat  the  plea  as  a  nullity  and  sign  judgment  (e),  or  move  the 
Court  to  set  it  aside  (/)  (2). 


KEPLICATION  AND   OTHER  PROCEEDINGS  ON  A  PLEA  IN  ^^^ 

ABATEMENT  IN  GENERAL.  SSU1S. 

GEBDIN08 

Where  misnomer  either  of  the  plaintifif  or  defendant  was  truly  pleaded,  ^  1^^ 
(he  plaintifiT  might  in  general  amend  his  declaration  on  payment  of  costs,  xxht  ik 


(f )  2  Saimd.  210  d,  e. 

(r)  8  B.  &  P.  897;  Pr.  B^.  5;  Lord 
laym.  1409;  Say.  Rep.  208. 

(<)  Lord  Raym.  1409;  Prao.  Reg.  6. 

(<)  Claridge,  gtnU  otu,  4^c.,  ats.  Macdou. 
fiLTmitj  Urin,47  Geo.  8  K.  B.  8  B.  &  P. 
W.  Bot  0ee  2  Btra.  788,  and  Coin.  Dig. 
Abttement,  D.  6.  If  the  plea  be  untnie,  or 
fte  defendant  has  ceased  to  bean  attorn^»  the 
|itt  maj  beset  a^ide,  Prao.  Reg.  8. 

(«)  1  Stra.  689;  2  Ld.  Raym.  1409. 

(z)  DaTkbon  v.  Chilman,  1  Bing.  N.  C. 

(y)  1  Barnes.  844;  Pr.  Reg.  6. 

(r)  4  Bast,  848;  4  M.  &  Sel.  882;  18  East, 


(a)  Bower  V.  Kemp,  1  Cromp.  &  Jeryis, 
287. 

ib)  Bao.  Ab.  Abatement,  0. ;  2  Stra.  1161; 
Barnes,  248. 

(c)  Say.  Rsp.  298. 

{d)  2  Stra.  706. 

(0  2  Saund.210  d;  1 T.  R.  277,  689;  6  Id. 
210;  7  Id.  298;  2  Moore  218.  The  plaintifif 
cannot  sign  Jndgment  after  a  plea  in  abate- . 
ment,  bemuse  the  afiKdavit  to  verify  the  plea 
was  sworn  before  the  deftndafU'8  attorney,  8 
M.  &  Sel.  164 

(/)  1  Stra.  688;  Say.  Rep.  19,  298;  8 
Barr.  1617;  Tidd,  9th  ed.  640;  tec/  quart, 
see  2  Moore,  218;  2  B.  &  C.  618. 


(1)  Day  V,  Hambnrs,  1  P.  A.  Brown,  76* 

(2)  iUohmond  v.  Talmadge,  16  Johns.  807.    Vide  Robinson  v.  Fisher,  8  Caines,  99;  Tonng 
c  SUnger,  6  Hayw.  82;  Bapp  v.  EUiot,  2  DaU.  184;  Blarstenv.  lAwrenoe,  1  Johns.  Gas.  897. 


'464 


OP  PLBAS 


plea  in 
abatement 


M™<=^    or  without  subjecting  himself  to  the  pajment  of  the  defendant's  costs  he 
^m^iw).  n^'g'i*  ®°^®r  *  cassetur  billa  or  breve  (§•).    But  •where  the  nonjoindir  of 
0EBDI2VOS.   one  of  several  co-contractors  was  pleaded,  the  plaintiff  could  not  nor  can 
Of  demur,  amend,  but  must  enter  a  cckssetur^  and  commence  a  fresh  action  in  order 
ring  to  a     that  the  Other  parties  may  in  due  course  be  brought  by  fresh  process  into 
Court.     And  when  the  plea  is  true,  and  the  plaintiff  is  not  at  liberty  to 
amend,  he  should  enter  his  cassetur  before  he  commence  a  fresh  action, 
for  otherwise  the  defendant  may  plead  in  abatement  the  pendency  of  the 
first  action  (A).    If  the  plea  be  untrue  in  fact,  the  plaintiff  should  reply; 
or  if  it  be  insufficient  in  point  of  law,  he  may  demur^  and  in  some  cases 
sign  judgment  as  for  want  of  a  plea  (t)  ;  though  if  the  plea  were  merely 
defective  in  form,  the  plaintiff  should  demur  (A;).     And  where  the  defend- 
ant had  appeared  in  the  name  by  which  he  was  sued,  such  appearance 
might  have  been  replied  by  way  of  an  estoppel  (/).  When  the  plea  consists 
of  matter  of  fact,  which  the  plaintiff  denies,  the  replication  may  begin 
without  any  allegation  that  the  writ  ought  not  to  be  quashed  (m).    It 
must  not  commence  as  to  a  plea  in  bar  (n),  because  that  would  be  a  dis- 
continuance, but  should  conclude  to  the  country ;  and  which  was  proper 
where  to  a  plea  of  misnomer  the  plaintiff  replied  that  the  defendant  waa 
known  as  well  by  the  one  name  as  the  other  (o).    There  are,  however, 
precedents  in  which  the  plaintiff  concluded  with  a  formal  traverse  and 
verification  (/?).    It  was  laid  down  by  Lord  Holt,  that  if  the  plaintiff 
took  issue  upon  a  plea  in  abatement,  he  ought  to  pray  damages,  because 
if  it  were  found  against  the  defendant,  the  jury  must  assess  the  plaintiff's 
damages,  and  final  judgment  was  to  be  given ;  but  that  where  the  plaintiff 
confessed  the  defendant's  plea  and  avoids  it  by  other  matter,  he  should 
not  pray  damages,  but  must  maintain  hi?  writ  (^).     If  a  replication  to  a 
plea  in  abatement  of  the  writ  begin  *^  that  the  said  declaration  "  ought 
not  to  be  quashed,  but  conclude  properly,  it  is  sufficient ;  for  such  words 
may  be  rejected  as  surplusage  ;  and  it  is  not  necessary  in  the  beginning 
of  the  replication  to  say  that  the  writ  ought  not  to  be  quashed ;  for  in  fik 
vor  of  the  plaintiff  the  Court  would  give  judgment  according  to  the  fact, 
without  reference  to  the  prayer  of  the  judgment  (r).  If  an  issue  in  fact  be 
joined  upon  the  replication,  and  found  for  the  plaintiff,  the  jury  shoald  | 
assess  the  damages,  and  the  judgment  is  peremptory  for  the  delay  ^od  re-  ; 
[  •iBS  ]  cvperety  *and  not  quod  respondeat  (5)  ;  and  the  same  rule  prevails  in  in-  { 
dictments  for  misdemeanors,  though  in  cases  of  felony  in  favorem  vitid  it  i 
is  otherwise  (<)  (1). 

(g)  7  T.  R.  698;  8  Anstr.  985;  1  B.  &  P. 
40;  ante,  246.  It  was  the  practice  not  to 
permit  such  ameDdment  if  the  defendant  has 
prevUmtly  made  a  tender. 

{h)  Ante,  458.     Bac.  Ab.  Abatement,  M^ 

(0  8  B.  &  P.  895.  If  the  plea  be  do  pleaat 
all,  party  may  move  to  quash  it.  2  B.  &  C. 
618;  4D.  &R.114,S.  C. 

(k)  8  T.  R.  185.  The  plaintiff  cannot  move 
to  qaash  it,  4  D.  &  R.  114; 2B.  &C. 618,8.  a 

(/)  2  New  Rep.  458;  ante, 244, 245. 

(fli)  1  B.  &  P.  61. 

(n)  Carth.  187;  Com.  Dig.  Abatement,  L 
15;  1  B.  &  P.  61.    Miter,  if  the  plea  com- 


menoe,  or  conolade  improperly  in  bar; 
Ab.  Abatement,  8;  Com.  Dig.  Abatenieot»L 
15. 

(0)  1 B.  &  P.  60;  1  East,  542;  2  Wils.867* 

(p)  Lil.  Ent  1,  2;  Co.  Ent.  160. 

(7)  1  Lord  Raym.  888,  594;  2  /i  1022; « 
Saand.  211  n.  8;  Bac.  Ab.   Abatement,  P.; 
Com.  Dig.  Abatement,  I.  12;  poU  ;   see  tte; 
precedents,  1  Wentw.  index. 

(r)  1  B.  &  P.  60. 

(t)  1  East,   544;  2  Wils.   868;  Com.  \fim 
Abatement,  1. 14,  15;  2  Sannd.  211,  n.  8. 

(0  8  East,  107;  8  Bar.  &  Cns.  518  to6l6s 
5  D.  &  R.  588,  8.  C.  ; 


(1)  Where  an  issue  of  nwHwi  record  on  a  plea  in  abatement  is  found  for  the  plaintiff,  Ml 
jadgment  is,  qvM  reipondeatoutter,  Marston  ».  Lawrence,  1  Johns.  Cas.  897.  And  so  wht3 
the  trial  is  by  inspection,  judgment  for  the  plaintiff  is  that  defendant  rwpondMoi  outUr. 
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If  the  plaintiff  demur  (u)  it  is  not  necessary  to  assign  any  special  causes^  bxpug^- 
for  it  has  been  decided  on  the  statute  of  Elizabeth,  (the  language  of  which  ^^^^^^ 
18  similar  to  that  of  the  statute  4  Ann.  c.  16),  that  the  statute  only  ap-cESDuioB. 
plies  to  pleas  tit  bar  (e?)  ;  however  it  may  be  most  advisable  to  demur  spe-  ordemar- 
cially  where  the  plea  is  merely  informal  (to).    Where  the  plea  demurred  rin^toa 
to  properly  commences  and  concludes  as  in  abatement,  but  is  insufficient  ^^^ 
in  some  other  respects,  the  demurrer  should  pray  judgment  that  the  writ 
may  be  adjudged  good,  and  that  the  defendant  may  answer  further  there- 
to, or  merely  with  the  latter  words,  and  should  not  conclude  with  a  prayer 
of  damages  ;  for  the  plaintiff  ought  not  to  conclude  in  bar,  but  only  affirm 
luB  writ  (x).     So,  where  the  plaintiff  replies  to  a  plea  in  abatement,  and 
the  defendant  demurs  to  the  replication,  the  plaintiff  should  not  conclude 
his  joinder  in  demurrer  with  a  prayer  of  judgment  of  his  debtor  damages, 
but  should  merely  pray  that  the  defendant  may  answer  over  (jy).     And 
where  the  plaintiff  demurred  to  a  plea  in  abatement,  as  in  bar,  praying 
judgment  and  damages,  and  the  defendant  joined  as  in  bar,  it  was  held  to 
be  a  discontinuance,  because  the  demurrer  in  bar  was  no  answer  to  the 
plea  in  abatement,  an^  a  discontinuance  of  part  is  a  discontinuance  of  the 
vhole  (2r)  ;  tho  plaintiff,  however,  may  amend,  and  the  mistake  would  be 
aided  by  a  verdict  (a).     But  where  the  plea  in  abatement  improperly 
oommences  or  concludes  as  a  plea  in  bar,  the  plaintiff  may  demur  either 
in  bar  or  abatement  (t)  ;  and  if  he  adopt  the  former,  which  is  most  advi- 
sable, he  may  conclude  his  demurrer  as  in  bar,  and  with  a  prayer  of  dam- 
ages, and  the  judgment  will  be  final  (6).     On  the  argument  of  a  demurrer 
to  a  plea  in  abatement,  or  to  a  replication  thereto,  the  defendant  cannot 
(as  usual  on  argument  after  a  plea  in  bar')  take  any  objection  to  the  de- 
elaration,  for  nothing  but  the  writ  is  then  in  question  (c),  unless  where 
natter  has  been  pleaded  in  abatement  which  might  also  be  pleaded  in  bar 
(if),  and  the  *Court  will  not  in  general  give  leave  to  amend  a  plea  in  [  *466  ] 
abatement  {e)  (2).     But  a  plaintiff  has  been  allowed  to  withdraw  his  de- 
Borrer  to  a  plea  in  abatemipt  and  to  reply  (/). 

If  the  plaintiff  suceed  on  an  issue  in/ac/,  the  judgment,  as  before  ob-  Judgment 
served  {g\  is  final  (3) ;  but  if  he  succeed  on  demurrer  to  a  plea  in  abate-  ^jj^jj^^ 


(«)  See  the  precedents  referred  to  iti  2 
Banod,  210  e,  note  2;  j)o«/,  toI.  iiL  and  join- 
der thereto,  ii. 

(v)  2  M.  &  Sel  484,  486;  2  Ld.  lUym. 
1015;  and  see  1  Ld.  Rajm.  837;  1  Salk. 
194;  Tidd,  9th  ed.  688;  see  Reg.  Gen.  Hil. 
Dsmi,  4  W.  4,  reg.  2,  as  to  the  caiact  of  tU- 
mwrrer  bHng  itattd  in  the  margitij  &o.,  pott, 
Ap. 

(v)  8  T.  R.  186. 

(;t)  2  Saand.  210  e,  note. 

(y)  Id.;  1  Wils.  802. 

(x)  Show.  265;  1  Salk.  218,  S.  C;  1  East, 


642;  2  Sannd.  210  e,  f,  note. 

{a)  1  Wils.  802;  1  Salk.  218. 

lb)  Bao.  .Ab.  Abatement,  P.;  Com.  Dig 
Abatement,  L  15. 

(c)  Salk.  212;  Lnfw.  1592;  Cartb.  172. 
I¥ille8,  478;  Bao.  Ab.  Abatement,  P.;  Com. 
Big  Abatement,  I.  14;  1  Sannd.  285,  notee. 
5th  ed. 

((/)  Lutw.  1604;  Com.  Dig.  Abatement,  I. 
14. 

(c)  Cas.  Pr.  C.  P.  29;  Tidd,  9th  ed.  688. 

(/•)  2  Chit,  Rep.  5. 

ig)  AnU,  464;  Tidd,  9th  ed.  641. 


•ots  «.  Amoots,  1  Ley.  168;  Com.  Dig.  Abatement,  (I.  14.)  Bnt  where  a  defendant  pleads  in 
■abatement,  and  the  plaintiff  tekes  issae  upon  the  plea,  and  it  is  fonnd  against  the  defendant,  the 
I^Hlgment  is  final,  and  the  same  Jary  whioh  pass  upon  the  issue  assess  the  damages.  M*Cartee 
I  n  Chambers,  6  Wend.  549. 

(1)  Roberts  v.  Stewart,  1  Terger,  890. 

(2)  Trinder  v.  Dnrant,  5  Wend.  72. 

(3)  HoUingsworth  v.  Duana,  Wallaoe ,  57 ;  Moore  v.  Morton,  1  Bibb,  284 ;  M'Cartee  v.  Cham- 
,  6  Wend.  649;  Dodse  v.  Morse,  8  N.  Hamp,  ^2;  Jewett  v.PaTis,  6  N.  Hamp.  518; Mebafiy 

2  PeoDsylT.  861, 
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BKPuoA-  Qxent  or  to  a  roplication  thereto,  the  judgment  is  in  general  only  interloco- 
orma^rao-  *^^J^'  ^^^^  respondeat  ouster  (A)  (1).  Where,  however,  a  plea  contain- 
csBDuros.  ing  matter  which  can  only  be  pleaded  in  abatement,  improperly  commea- 
ces  or  concludes  in  bar,  the  judgment  on  demurrer  map  be  final  (i)  (2) ; 
and  the  same  rule  prevails  where  matter  in  abatement  is  pleaded  after 
the  last  continuance  (^),  or  since  Reg.  Gen.  Hil.  T.  4  W.  4,  since  the  last 
pleading.  After  judgment  of  respondeat  ouster  no  other  plea  in'abatemeat 
in  the  same  degree  (/)will  be  allowed  (m).  The  judgment  for  the  defend- 
ant on  a  plea  in  abatement,  whether  it  be  on  an  issue  in  fact  or  in  law,  is, , 
that  "  the  writ  be  quashed;  (n)  or  if  a  temporary  disability  or  privilege 
be  pleaded,  that  ^^  the  plaint  remain  without  day,  untUy  &c.''  (o). 

Coftson         If  the  plaintiff  succeed  on  demurrer  to  the  plea  in  abatement,  and  the 
abatoment.  j^^^g^i^^fc  be  interlocutory,  respondeat  ouster^  there  is  no  judgment  for  i 
'  costs^  because  the  statute  of  Gloucester  only  gives  costs  where  damages  | 
are  recovered  (jf)  ;  but  when  the  defendant's  plea  is  on  issue  found  to  be 
untrue,  the  judgment  is  final,  and  the  plaintiff  will  recover  costs  (jq).    If 
the  plaintiff  enter  cassitur  billa  or  brevCj  he  is  not  ^able  to  costs  {rj.    Oa 
an  issue  found  for  the  defendant  he  is  entitled  to  costs,  but  not  if  ne  8uo. 
ceed  on  demurrer  (5)  :  nor  is  he  entitled  to  the  cost  of  a  judgment  o(fum 
pros  J  obtained  by  reason  of  the  plaintiff  having  omitted  to  enter  the  issue 
on  record,  after  issue  joined  on  a  demurrer  to  a  plea  in  abatement  (0(^)* 


[  MeS  ]  »IV.  OP  PLEAS  OP  NONJOINDER  IN  PARTICULAR. 

OFPLBASOV 

Smm''^  Before  the  8  &  4  W.  4,  s.  8,  9,  10,  pleas  in  abatement  of  Ihft 
Ticu^i^L^  nonjoinder,  although  in  some  cases  just,  in  order  to  compel  a  plaintiff  ta 
sue  all  persons  liable  to  pay  jointly,  so  as  to  make  them  liable  on  the  reo' 
ord  to  pay  their  proportions  of  the  debt  or  dfmages  to  be  recovered,  had 
become  the  source  of  vexatious  delay,  especially  as  each  omitted  par^ 
might  in  a  second  action  plead  in  abatement  that  still  another  party  wh^ 
ought  to  be  joined  had  been  omitted,  and  so  on  (u)  ;  and  if  an  omittei 
partner  were  abroad,  or  not  to  be  found,  a  plaintiff  could  not  declare 
against  those  forth  coming  until  he  had/r^^  outlawed  the  absent  party,  ani 


{h)  2  Sannd.  811,  note  8;  Com.  Big. 
Abatement,  I.  14;  1  East,  544;  2  Wills.  867; 
see  the  forms,  Tidd's,  Appendix,  4th  edit. 
268;  10  Wentw.  61;  Tidd,  9th  edit.  741. 
ted  vidi  8  B.  &  G.  502;  5  D.  &  B.  422,  S 

a 

(i)    1  East,  686;   Lntw.  41;  Com.   Big. 
Abatement,   1.  15;  Bao.  Ab.  Abatement,    P. 
As  to  the  prayer  of  judgment  in  general,  see 
10  East,  87;  an<c,  460. 

{k)  Com.  Dig.  Abatement,  1. 15. 

(/)  See  Tidd,  9th  ed.  641;  Com.  Big.  Abate- 
ment, I.  4;  ante,  440,  441. 

(m)  Bao.  Ab.  Abatement,  0.;  Com.  Big. 


Abatement,  I.  8;  2  Saaod.  40,  41. 

(n)  Bao.  Ab.  Abatement,  P.;  Gilb.  C.  P; 
52;  8  M.  &  Sel.  458.  See  the  precedents,  m 
Went  Index,  61.  1 

(o)  Latw.  19;  Cleft  Ent  8;  2  Saiuid.209«J 
Tidd,  9th  ed.  642.  ^ 

(p)  Lord  Rajm.  972;  1  Salk.  19  S.  C; 
Tidd,  9th  ed.  642;  id.  Appendix.  \ 

{q)  Id,;  1  East,  544;  2  Wils.  868.  i 

(r)  Id.;  Tidd,  9th  edit  688;  HuUuek,  IISJ 

(«)  Lord  Rajm.  887,  992;  1  Salk.  194,  & 
C;  HttUock,  145;  Tidd,  9th  ed.  642.  | 

(0  8B.  &C.  642;  8M.  &K91,S.C. 

(«)  See  Goyett  v.  Radnidge,  8  East,  62. 


(1)  Fitch  V.  Lothrop,  1  Root,  192;  Baker  v.  Falee,  16  Han.  147, 157;  Lambert  v. 
1  Blackf.  888;  Oibson  v.  Langhlin,  Minor,  182. 

(2)  Leathers  v.  Meglasson,  2  Monro,  54.  J 
(8)  A  party  applying  to  amend  a  declamtion  after  »  special  demurrer  to  it  has  been  ISM 

must  pay  costs.    Condit  v.  Neighbor,  7  Halst  820. 
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the  delay  as  well  as  difficulties  in  proceeding  to  outlawry  not  unfrequently  opplhaaof 
rendered  that  proceeding  abortive.     To  put  an  end  to  these  grievances,  d^inpaL 
the  3  4  4  W.  4,  c.  42,  s.  8,  enacted,  "  that  no  plea  in  abatement  for  the  ticulab. 
nonjoinder  of  any  person  as  a  co-defendant  shall  be  allowed  in  any  Court 
of  common  law,  unless  it  shall  be  stated  in  such  plea  that  such  person  is 
resident  within  the  jurisdiction  of  the  Court,  and  unless  the  place  of  resi- 
dence of  such  person  shall  be  stated  with  convenient  certainty  in  an  affi- 
davit verifying  such  plea. 

S.  9.  "  That  to  any  plea  in  abatement  in  any  Court  of  law  of  the  non- 
joinder of  another  person,  the  plaintiff  may  reply  that  such  person  has 
been  discharged  by  bankruptcy  and  certificate,  or  under  an  act  for  the 
Belief  of  Insolvent  Debtors. 

S.  10.  ^'  That  in  all  cases  in  which  after  such  plea  in  abatement  the 
plaintiff  shall,  without  having  proceeded  to  trial  upon  an  issue  thereon, 
eommence  another  action  against  the  defendant  or  defendants  in  the  action 
in  which  such  plea  in  abatement  shall  have  been  pleaded,  and  the  person  or 
persons  named  in  such  plea  in  abatement  as  joint  contractors,  if  it  shall 
appear  by  the  pleadings  in  such  subsequent  action,  or  on  the  evidence  at  the 
trial  thereof,  that  all  the  original  defendants  are  liable,  but  that  one  or 
Bore  of  the  persons  named  in  such  plea  in  abatement  or  any  subsequent 
plea  in  abatement  are  not  liable,  as  a  contracting  party  or  parties,  the 
plaintiff  shall  nevertheless  be  entitled  to  judgment,  or  to  a  verdict  and  judg- 
ment, as  the  case  may  be,  against  the  other  defendant  or  defendants  who 
shall  appear  to  be  liable  ;  and  every  defendant  who  is  not  so  liable  shall 
have  judgment,  and  shall  be  entitled  to  his  costs  as  against  the  plaintiff, 
vho  shall  be  allowed  the  same  as  costs  in  the  cause  against  the  defendant 
or  defendants  who  shall  have  so  pleaded  in  abatement  the  nonjoinder  of 
iDch  person  ;  provided  that  any  such  defendant  who  shall  have  so  pleaded 
h  abatement  shall  be  at  liberty  on  the  trial  to  adduce  evidence  of  the  lia- 
tility  of  the  defendants  named  by  him  in  such  plea  in  abatement.'' 

•Since  this  enactment  a  plea  in  abatement  of  nonjoinder  of  a  co-defend-  [  *468  ] 
lot  must  state  not  only  that  the  omitted  party  t5  still  livings  but  that  he  is 
iesident  within  the  jurisdiction  of  the  Court,  and  the  affidavit  of  its  truth 
imst  state  the  place  of  residence  with  convenient  certainty ^  and  thus  the 
and  affidavit,  according  to  the  principle  of  a  plea  in  abatement, 
t  out  to  the  plaintiff  an  effectual  better  writ,  and  also  enable  the  plain- 
tiff in  his  second  action,  commenced  in  consequence  of  such  plea,  effectu- 
tlly  to  proceed  against  such  defendants  as  he  shall  on  the  trial  prove  to 

ve  been  liable.    The  forms  of  the  thus  regulating  plea  of  nonjoinder  and 
if  the  peculiar  affidavit  to  be  now  annexed  will  be  found  in  the  third  vol- 

e(x). 

The  ninth  section  we  have  above  seen  enables  the  plaintiff  to  reply  to 
inch  a  plea  the  bankruptcy  and  certificate  of  the  omitted  party,  or  his  dis- 
dutrge  under  an  insolvent  act. 

The  Reg.  Gen.  Hil.  T.  4  W  4,  reg.  20,  gives  the  form  of  commence 
a  declaraiion  in  a  second  action  after  a  plea  of  nonjoinder  in  abate- 
t,  and  which  form  will  be  found  in  the  second  volume  (y)    The  above 

ions  it  will  be  observed  in  terms  only  apply  to  pleas  in  abatement  of 

y'oinder,  and  it  would  seem  that  the  plea  by  a  feme  defendant  of  her 

erture  and  nonjoinder  of  her  husband,  though  it  prays  an  abatement  of 

present  writ 'on  account  of  such  nonjoinder ,  is  not  effected  by  the  stat- 


I 


(*)  See  pori,  Tol.  Hi.  («)  See  pott,  toL  u- 

Vol.  I.  62 
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DKR  IN       although  such  plea  of  coverture  seems  to  be  equally  within  the  mischief 

PABTicu-     intended  to  be  prevented. 

i^-  The  statute  of  limitations,  9  G.  4,  c.  14,  s.  2,  enacts  that  "  if  any  de- 

fendant or  defendants  in  any  action  on  any  simple  contract  shall  plead  any 
matter  in  abatement,  to  the  effect  that  any  other  person  or  persons  ought 
to  be  jointly  sued,  and  issue  be  joined  on  such  plea,  and  it  shall  appear  at 
the  trial  that  the  action  could  not  by  reason  of  the  said  recited  acts  of  this 
act  (i.  e.  the  want  of  a  written  promise  by  the  omitted  party)  or  either  of 
them  bo  maintained  against  the  other  person  or  persons  named  in  such 
plea,  or  any  of  them,  the  issue  joined  on  such  plea  shall  be  found  against 
the  party  pleading  the  same."  So  that  where  several  parties  have  orig- 
inally jointly  contacted,  but  the  statute  of  limitations  has  barred  the  remr 
edy  against  some  of  them,  but  the  other  has  signed  a  written  promise  or 
acknowledgment  within  six  years,  the  action  may  be  properly  brought 
against  him  only ;  and  if  he  plead  the  nonjoinder  of  the  other  parties  so 
discharged  from  liability,  the  plaintiff  may  safely  take  issue  on  the  plea,  on 
the  ground  that  the  action  was  properly  brought  only  against  the  single 
party  continuing^  liable. 


[  ♦469  ] 


♦CHAPTEE    VII. 


OF  PLEAS  IN  BAR. 


OV  PLKA8 
IN  BAB. 


PUSAS  ill  bar  go  to  the  merits  of  the  case,  and  deny  that  the  plaintiff 
lias  any  cause  of  action  (a),  and  do  not,  like  pleas  in  abatement,  give  a 
better  writ  (6).  They  either  conclude  the  plaintiff  by  matter  of  estoppel 
(which  howcTer  rarely  occurs  in  a  plea)  (c),  or  they  show  that  the  plain- 
tiff never  had  any  cause  of  action ;  or  admitting  that  he  once  had,  insist 
that  it  has  been  determined  by  some  subsequent  mailer.  They  are  also 
either  to  the  whole  or  to  a  part,  of  the  declaration ;  and  where  there  is 
odIj  a  defence  to  a  part,  it  is  advisible,  on  account  of  costs,  to  confine  the 
idea  to  that  part  {d^. 

Wo  have  seen  that  pleading  is  in  general  a  mere  statement  of  facts  (^),  What  fiusts 
and  pleas  in  bar  state  the  various  defences  of  which,  under  the  circum-  ^pj^^^li 
stances  of  each  particular  case,  the  defendant  is  at  liberty  to  avail  himself  in  ur. 
in  a  Court  of  law.  Matter  of  defence  in  equity  only  (/),  or  founded  solely 
on  ilte  rules  of  practice  even  of  a  Court  of  law,  or  being  mere  irregularity, 
is  not  in  general  pleadable  (g*)  (1)  ;  thus  bail  cannot  plead  that  the  prin- 
cipal is  a  bankrupt,  and  that  he  obtained  his  certificate  (/i)  ;  for  although 
the  Court  might  on  summary  application  relieve  the  bail,  yet  the  matter 
of  defence  constitutes  no  pleadable  bar  ;  and  bail  to  the  sheriff  cannot 
plead  the  giving  of  time  to  their  principal  as  a  defence  to  an  action 
on  bail  bond  (t).  But  where  the  matter  of  defence  depends  not  merely 
upon  the  established  practice  of  the  Court,  but  also  upon  a  general  rule 
of  law ^  as  that  bail  above  shall  not  be  proceeded  against  until  a  capias 
id  satisfaciendum  has  been  issued  against  the  principal,  such  matter  is 
)deadabie  (Jc).  It  would  be  in  vain  to  attempt  to  state  all  the  various  de- 
fences in  personal  action  :  those  which  most  usually  occur  in  practice  are 
given  in  their  natural  order,  in  the  following  Analytical  Table  in  •the  ac-  [  MTO  ] 
tioQ  of  Assumpsit  (J)  ;  and  the  mode  in  which  they  should  be  taken  ad- 
vantage of  are  afterwards  more  fully  stated,  and  precedents  of  the  appro- 
priate pleas  are  collected  in  the  Third  Volume.  At  the  commencement 
of  each  head  of  Pleas,  whether  in  Debt,  Covenant,  Detinue,  Case,  Trover, 
Beplevin,  or  Trespass,  a  similar  analytical  table  has  been  given  in  the 
previous  editions  of  this  work,  but  omitted  in  the  present  edition  in  order 
to  afford  room  for  the  great  increase  of  new  matter. 


(a)  See  the  definitioii,  Co.  Lit.  508  b; 
Betth's  MftximB,  and  6  Co.  7;  anU^  Steph.  2d 

\b)  AnU,  446.  457. 

(e)  Bee  Ab.  Pleas,  1. 11;  6  Hen.  7,  o.  14; 
1  Leon.  77;  Say.  86.  Ab  pleading  matter  of 
moppet  more  freqaently  oocnrs  in  replicationt 
•ad  sttbeequent  proceedings,  the  points  relat- 
hg  to  it  will  be  hereafter  considered.  It 
Aoold  be  relied  upon  and  tpecially  pleaded 
it  nch.  Bee  2  B.  &  Aid.  662;  M*Clel.  &  Y.  609. 

{4)  5  East,  861;  7  Id.  826.  See  pleas 
vUeh  were  held  bad,  as  they  might  have  been 
landed  ic  abatement,  or  the  proceedings 
■ight  have  been  set  aside  for  irregularity,  5 
UMie,  168;  1  B.  &  Aid.  890. 


(e)  AnU,  218. 

{f)  7  East,  168;  8  Id,  344;  10  Id.  877. 
Mitconduct  of  arbitrators  not  pleadable,  8. 
East,  844;  2  M.  &  P.  846;  5  Bing.  200,  S.  C. ; 
See  1  Y.  &  J.  87. 

{g)  2  East,  442;  7  /</.  158;  4  East,  811;  2 
Gampb.  896;  16  East,  89;  1  Wils.  884;  1  D. 
&  R.  60;  7  B.  &  C.  800. 

{h)  2  B.  &  P.  45;  7  East,  158,  154. 

(i)  8  Price,  467;  1  Young.  &  Jerv.  487; 
and  see  Dayey  v.  Prendergrass,  5  B.  &  Aid. 
187. 

(k)  16  East,  89;  batsee  7  B.  &  C.  800. 

(0  See  also  Com.  Dig.  Pleader  as  to  the 
different  defences  and  pleas  in  each  particolar 
action. 


(1)  Nichols  V. NioholB,  9  Wend.  264;  10  Pet.  8.  C.  257;  17  Wend.  62. 
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•ANALTTECAL  TABLE. 

OF   THE  BBFENGES  TO  ACTIONS  ON  CONTRACTS   NOT  UNDER  SEAL: 

f    1st     Deny  that  there  ever  was  cause  for  action. 

1st.     Deny  that  a  sufficient  contract  was  ever  made. 
1st.     That  no  contract  was  in  fact  made. 
2dlj.  Incompetency  of  plaintiff  to  be  contracted  with. 

Pl^ntiff  an  alien  enemy  at  time  of  contract. 
Sdly.  Defendant  incapable  to  contract. 
1st     Infancy. 

2dly.  Lunacy,  Drunkenness,  &c. 
Sdly.   Coverture. 
4thly.  Duress. 
4thly.  Insufficiency  of  consideration. 

1st     Inadequacy  of  consideration. 
2d.     Illegality  of  consideration. 
1st.  At  common  law. 
2d.     By  different  statutes. 
5thly.     Contract  obtained  by  fraud. 
6thly.     The  act  to  be  done  illegal  or  imposBible. 
7thly.     The  form  of  contract  insufficient 
1st.     At  common  law. 
2d.     By  statute. 

As  statute  against  frauds. 
8thly.     No  sufficient  stamp. 
2dly.     Admit  a  sufficient  contract,  but  show  that  before  hreach 
there  was — 
1st     A  release. 
2dly.  Parol  discharge. 

Sdly.  Alteration  in  terms  of  contract  by  consent. 
4thly.  Non-performance  by  plaintiff  of  a  oondition  pxeot* 

dent,  alteration,  &c. 
5thly.  Performance,  payment,  &c. 
6thly.  Contract  became  illegal  or  impossible  to  perform. 
2dly.     Admit  that  there  tvcu  cause  of  action,  but  avoid  it  by  showing  sabaeqaent 
or  other  matter, 
f  1st     Plaintiff  no  longer  entitled  to  sue. 
1st.  Alien  enemy. 
2dly.  Attainted. 
Sdly.  Outlaw. 

4thly.  A  bankrupt,  insolvent  debtor,  &c. 
2dly.     Defendant  no  longer  liable  to  be  sued. 
(   1st.     A  certificated  bankrupt* 
^^   2dly.  An'  Insolvent  debtor. 
Sdly.  Debt  recoverable  only  in  a  Court  of  oonBcienoe. 
4thly.  Cause  of  action  discharged. 
1st.     By  payment. 
2dly.  Accord  and  satisfaction. 
Sdly.  Foreign  attachment 
4thly.  Tender. 
5thly.  Account  stated,  and  a  negotiable  security  taken  fej 

plaintiff. 
6thly.  Arbitrament 
7thly.  Former  recovery. 
8thly.  Higher  security  givfen. 
9thly.  A  release. 
lOthly.  Statute  of  limitations. 
^  UtMv.  Set-off. 
I    6thly;     Pleas  by  executors,  &c 
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•From  these  subdivisions,  which  are  nearly  the  same  in  each  form  of  o«"«ai 
tctioD,  we  may  perceive  that  pleas  in  bar,  as  well  in  actions  on  contracts  ^^J^ 
as  for  torts»  are  of  two  descriptions  ;  first,  they  deny  that  the  plaintiff  erfer  q^^j^^^^^ 
kad  the  caase  of  action  complained  of ;  or,  secondly,  they  admit  that  he  tions  on 
once  had  a  cause  of  action,  but  insist  that  it  no  longer  subsists.  sach  ana- 

la  the  ancient  course  of  pleading  there  appear  to  have  been  three  de-  Jjvj°*^ 
ariptioDS  of  pleas  in  bar,  by  one  of  which  the  above  defences  were  to  be  The  former 
taken  advantage  of, —  1st,  The  general  issue. —  2dly,  a  denial  of  a  par-  indiscrimU 
ticular  allegation  in  the  declaration. —  And  8dly,  A  special  plea  of  new  °*^^^/*' 
maUer  not  apparent  on  the  face  of  the  declaration.     General  issues,  it  is  pi^  gg 
said,  were  framed  in  words  calculated  to  deny  the  whole  of  (he  facts  al-  non-w- 
leged  in  the  declaration  (a),  and  were  considered  proper  and  indeed  n^  iampMi; 
oessary  when  the  defence  merely  denied  the  plaintiff's  allegation,  and  re- 
ferred  the  matter  in  dispute  to  the /wry,  the  proper  judges  whether  or  not 
tiie  fact  complained  of  was  committed  {b).    In  Assumpsit,  before  the 
jfeading  rules,  Hil.  T.  4  W.  4,  almost  every  matter  might  be  given  in 
endence  under  the  general  issue  non-assumpsit,  on  the  ground,  as  was  said, 
tbt  as  the  action  is  founded  on  the  contract,  and  the  injury  is  the  nonr 
performance  of  it,  evidence  which  disaffirms  the  continuing  obligation  of 
the  contract  at  the  time  when  the  action  was  commenced,  goes  to  the  gist 
of  the  action  (c).    In  Debt  on  simple  contract  also«  under  the  plea  of  nil 
debet,  the  defendant  was  at  liberty  to  prove  most  matters  which  showed 
that  there  was  no  existing  debt  {d) ;  but  in  debt  or  covenant  founded  on  a 
itei,  on  account  of  the  solemnity  of  the  instrament  under  seal  (e),  and 
which  in  general  must  be  dissolved  eo  ligamine  quo  ligatur,  the  plea  of 
ton  est  factum  merely  put  in  issue  the  existence  of  the  deed,  and  the  de*       ^ 
fadant  was  not  at  liberty  to  plead  nil  debet,  unless  where  the  deed,  was 
lere  inducement  to  the  action,  and  the  debt  accrued  by  subsequent  en- 
joyment, Ac.  (/).    In   Case  or  Trover ^  under  the  general  issue j  "  ndt 
piUy  of  the  premises ^^  almost  any  matter  of  defence  might  be  given  in  e  vi- 
olence, though  any  plea  admitting  the  plaintiff's  property  and  the  act  com- 
Bitted,  but  justifying  it  might  be  pleaded  (g*).    In  Replevin,  the  general 
issue  non  cepit  mode  et  forma,  merely  put  in  issue  the  act  complained  of 
18  stated  in  the  declaration.    In  Trespass  whether  to  the  person,  person- 
ll  property,  or  real  property,  the  general  issue  was  not  guilty  (A).     In 
injaries  to  the  absolute  rights  of  persons,  this  only  put  in  issue  tne  act 
iomplained  of;  but  in  injuries  to  the  relative  rights,  and  to  personal  and 
^l  property,  it  put  in  issue  the  existence  of  the  right,  as  Veil  as  the  r  •478  ] 
tmmission  of  the  act  complained  of  though  in  the  two  latter  cases  pos- 
Kssion  would  be  sufficient  against  the  defendant,  unless  he  could  show  a 
better  title. 

Formerly  however  it  was  not  unusual,  even  in  actions  of  assumpsit,  for  Of  pleas  of 
fte  defendant  to  deny  a  particular  allegation  in  the  declaration,  instead  of  P'i^^^  *'•■ 
pleading  the  general  issue,  which  denied  the  whole  (t)  ;  and  it  is  said  that 
ftis  was  permitted,  in  order  to  bring  a  single  point  to  issue,  and  that  if  the 
pij  gave  a  corrupt  verdict  they  might  be  more  easily  attainted,  which 
vas  not  so  readily  done  on  a  general  issue,  where  the  matter  was  more 

{«)  Gflb.  C.  p.  57,  63,  M.  («)  Plowd.  808. 

(*)  U.  68.  (/)  Gilb.C.  P. 67,  68,  61,  62. 

At)  Id.  66;  Salk,  279;  2  Str.  788;  1  B.&  {g)  /<2.64,  66. 

P.  481;  4  TMnt  106;  ud  vid^  ftari.  {h)  Id.  57. 

(<f>  GKlb.  C.  P.  68.  (i)  Qilb.  C.  P.  60, 61 ;  Doot.  Plao.  208. 
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onrasAi;.  complicated  (A:).  Thus,  in  assumpsit  it  was  usual  to  traverse  in  particu- 
mm^^'  ^^^  ^^^  consideration  of  the  contract,  Ac.  or  the  contract  itself,  or  the 
plaintiff  ^s  performance  of  a  condition  precedent,  &c.  but  in  assumpsit 
this  practice  had  long  before  the  recent  pleading  rules  become  obsolete. 
In  debt  for  rent  due  by  deed,  the  defendant  might  plead  non  est  factum^  or 
nothing  in  arrear ;  or  if  not  by  deed,  non  demisit^  or  nothing  in  arrear ; 
though  those  matters  might  have  been  given  in  evidence  under  the  plea  of 
nil  debet  (^l^. 

What  mat-      From  the  history  of  our  ancient  law,  it  appears  that  in  all  personal  ac- 

ten  of  do-  tions,  the  defendant  was  at  liberty  to  show  specially  to  the  Court  matters 

lowfd^tobe  0^  defence,  not  merely  consisting  in  a  denial  of  a  material  part  of  the 

pleMled      plaintiff  ^s  declaration,  but  introductory  of  new  matter  not  apparent  therein 

•peoiaUy.    ^^^^  .  gudi  ^s  coverture,  infancy,  &c.  which,  though  they  were  in  effect 

negations  of  the  plaintiff's  declaration,  yet  being  matters  of  law^  as  to 

their  sufficiency  in  defence,  were  considered  as  properly  referable  to  the 

Court  in  the  first  instance  (n)  though  if  traversed,  the  existence  in /ar<  of 

such  defence  was  then  properly  to  bo  tried  by  a  jury  (a)  (1). 

So  in  general  whatever  ground  of  defence  rendered  the  fact  complained 
of  lawful  J  being  matter  ot  justification^  was  to  be  shown  to  the  Court,  as 
a  license,  ttc,  because  the  Court  are  judges  what  is  the  law,  and  how 
far  the  fact,  if  it  had  occurred  or  existed,  was  lawful,  and  the  jury  were 
only  to  find  the  existence  of  the  fact.  Anciently  the  general  issue  was 
seldom  pleaded,  except  when  the  party  meant  wholly  to  deny  the  charge 
alleged  against  him;  and  when  he  meant  to  distinguish  away  or  palliate  the 
charge,  it  was  usual  to  set  forth  the  particular  facts  in  a  special  plea, 
which  was  originally  intended  to  apprise  the  Court  and  the  adverse  party 
of  the  nature  and  circumstances  of  the  defence,  and  to  keep  the  law  and 
the  fact  distinct.  But  the  legislature  in  many  cases  have  expressly  perr 
mitted  the  general  issue  to  be  pleaded,  and  have  allowed  special  matter  to^ 
[  •474  ]  be  given  ♦in  evidence  under  it  at  the  trial  (2).    These  were  originally  con-j 

{k)  Gilb.  a  p.  61, 189,  148;  8  Leon.  66.  (n)  Id.  Lord  Raym.  88. 

{I)  Id.  61,  62.  (o)  id. 

(m)  Id.  62,  66. 

^^ — . 

(1)  Matters  of  defence,  not  coming  under  any  known  plea,  may  be  set  forth  gpecially.  Boa- 
afie  V.  Woodbury,  12  Pick.  466.  Matter  arising  after  an  action  is  commenoed  must  be  pleaded 
ipeoially.    Andrews  v.  Hooper,  18  Mass.  672. 

Matter  going  only  in  mitigation  of  damages  should  not  be  specially  pleaded.  Pope  v.  David- 
son, 6  J.  J.  Marsh.  400;  Joy  v.  Hull,  4  Vermont,  466. 

(2)  In  the  State  of  New  York,  any  special  matter  may  be  given  in  eTidenoe  under  the  general  , 
issue,  if  notice  of  the  matter  so  intended  to  be  given  in  evidence  have  accompanied  the    ^c^  i 
Sess.  36.  c.  66,  s.  1;  1  R.  L.  616;  2  Rev.  Stat.  862,  a.  10.    See  Rulb  20,  Sup.   Ct,  and  Sili^ 
28,  Circt.  Ct.  of  Pennsylvania.    As  to  notioes  of  special  matter  under  the  general  issue  aai  j 
what  they  must  contain,  see  Kane  v.  Sanger,  16  Johns.  89;  Shepard  v.  Merrill,  18  Johns.  47if  1 
Bissell  V.  Cornell,  24  Wendell,  864;  Chamberlain  v.  Gorham,  20  Johns.  746;  Brooks  r.  Bemi«»  ! 
8  Johns.  466;  Fuller  v.  Rood,  8  Hill,  268;  Edwards  «.  Clemens,  24  Wendell,  4M);  Washbwm- 
V.  Moeely.  22  Maine,  160;  Chase  v,  Fisk,  16  ib.  132;  Bricket  v.  Davis,  21  Pick.  404:  ante.Stti 
in  note.    Fuller  «.  lUxxl,  8  Hill,  258;  Lowry  v,  HaU,  1  Hill,  668;  Ripley  v.   Burgess,  2  WSBi^\ 
860;  Van  Epps  v.  Harrison,  1  Denio,  246.     But  in  Covenant,  in  which  there  is  no  general  ia 
there  can  be  no  notice.    See,  however,  Bender  v.  Fromberger»  4  Dall.  489;  Webster  v.  Wai 
2  Wash.  C.  C.  460);  Whart.  Dig.  141,  for  the  practice  in  Pennsylvania;  and  for  the  same  rei 
notice  of  special  matter  cannot  be  given  in  an  action  on  a  judgment  of  Recognizance.  Service  •» 
Heermance,  1  Johns.  42;  Bullis  v.Oiddons,  8  Johns.  82;  Beadle  v.  Hopkins,  8  Oaines,    iMliij 
Such  notice  forms  no  part  of  the  record ;  an  admission  in  it  does  not  excose  the  plaintiff  friM 
proving  the  matters  diarged  in  his  declaration  and  it  will  not  help  a  defect  in  the  declaralieft] 
Vaughan  v.  Havana,  8  Johns.  109.    See  Yen  Steenbei^  «.  Bigelow,  8  Wendell,  42.    See  fortb* 
Raymond  v.  Smith,  18  Johns.  829;  Shepaid  v.  Merrill,  81  Johns.  476;  Lawrenoe  r^  Kmrn,  1( 
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iioed  to  certain  public  officers^  such  as  justices  of  the  peace^  constables,  okxwmajl 
overseers,  custom-house  and  excise  officers,  who  in  fulfilling  their  arduous  xxowk^^ 
duties  were  frequently  drawn  into  peril  of  liability  to  an  action  for  mis- 
take or  informality  in  the  bona  fide  execution  of  their  respective  offices. 
It  was  observed  by  Sir  Wm.  Blackstone,  that  though  it  should  seem 
much  confusion  and  uncertainty  would  follow  from  so  great  a  relaxation  of 
the  strictness  anciently  observed,  yet  that  experience  had  shown  it  to  be 
otherwise,  especially  with  the  aid  of  a  new  trial,  in  case  either  party  be 
UD&irly  surprised  by  the  other  (p).  That  supposition  for  along  time  pre- 
vailed, but  recently  a  different  policy  has  prevailed,  and  which  induced 
the  Courts  to  promulgate  the  general  rules  of  Hil.  T.  4  W.  4. 

It  may  be  most  convenient  to  arrange  the  observations  respecting  Pleas  iM^ition  of 
i&Bar  under  the  following  divisions  :  jeotof 

pleu  in 

1.  Op  the  several  Pleas  in  Bar  in  each  Action,  and  when  or  not  «»r- 

THE  Plea  must  be  special. 

First. — Before  the  recent  Rules  relating  to  Pleading, 
.   1.  On  Contracts. 
In  Assumpsit. 
In  Debt. 
In  Covenant. 
In  Account. 
In  Detinue. 

In  actions  by  and  against  executors. 
In  actions  by  and  against  heirs  or  devisees, 

2.  For  torts. 
In  Case. 
In  Trover. 
In  Replevin. 
In  Trespass. 

3.  In  Ejectment. 

4.  When  or  not  it  was  advisable  to  plead  specially  or  only  the 
general  issue. 

5.  Estoppel. 

6.  All  defences  to  be  pleaded. 

7.  Of  suffering  judgment  by  de&ult  as  to  part. 

8.  Of  sham  and  issuable  pleas. 

9.  Instances  where  general  issue  given  by  statutes. 

(p)  8  Bis.  Com.  805,  806;  Boote's  Salt  at  plea  ai  oppoted  to  the  general  inne,  1  vol.  Ld. 

f»,  231;  ud    vidt  1  East,  217;  Lord  bnkine's  Bpeechee,  276    to  27S;   Sir  Wm. 

.  88,  217,  666;  aod  see  12  Mod.  877;  and  Jones's  Speeches  of  Isbbos,  toI.  It.  4th  edit 

tfa«  observatioiis  on  the  nse  of  a  speoial  94;  toL  is.  S?o.  edit  60;  and  post 


\,  142;  Kane  v.  Sanger,  14  Johns.  89;  4  Pet  S.  C.  B.  411,  where  it  was  hOd,  ''ertiTy 
which  disaffirms  the  oontraot ,  OYerything  which  shows  it  to  he  Toid,  may  be  giyen  in  evidence 
T  the  general  issne  in  an  action  of  assumpsit"  In  Massachusetts,  speciai  pleading  is  abolished 
stAtate  1886,  Ch.  278.    The  statute  of  Maine,  1881,  Gh.  614,  abolishing  speoial  pleading  is 
be  understood  as  limited  to  pleas  in  bar.    Gordon  v.  Pierce,  2  Fairt  218.    So  in  New  Hamp- 
Cocheeo  Co.  v,  Whittier,  10  N.  Hamp.  806. 

t  statnte  of  Ohio,  authorising  notice  of  special  matter  to  be  given  with  the  general  issuoy 
tses  otily  with  form.    The  notice  must  contain  the  substance  of  a  good  defence.    M'Clin- 
V.  Inskip,  18  Ohio,  21.    And  where  the  general  issue  is  pleaded,  admissions  made  in  a  no- 
^  filed  with  the  plea,  of  matters  whkk  wiU  be  set  up  in  defence,  cannot  be  taken  advantage 
hj  the  plaintiff  to  excuse  him  from  Moving  every  thing  necessary  to  support  hjs  action. 
■tiff  V, Gflbert,  8 Ham.  (Ohio,)  406;  Bump  v.  Smith,  UN.  Hamp.  48. 


L 
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OBSEKYA- 
TIONS. 


oDfBRAi         Secondly. — Since  the  recent  Statutes  and  Pleading  Rules. R\LT.  4W. 

AV4PW  A  ^^ 

4,  &c.  Statement  of  the  enactments  and  rules  and  the  at 
terations  they  have  introduced. 

II.  The  Qualities  and  Requisites  op  Pleas. 

III.  The  Construction  op  Pleas. 

IV.  Op  the  Forms  and  parts  op  Pleas  in  Bar. 
V.  Op  several  Pleas  in  Bab. 

VI.  Op  Pleas  by  several  Dependants. 

VII.  Op  Set-opp  and  Mutual  Credit. 


Is  Op  the  several  Pleas  in  Bar,  and  when  or  not  to  Plead  SPfr 

CIALLT. 

Pre'ih  ^*"  ^^^^^' — ^^foTC  the  recent  Enactment  and  Rules  relating  to  Pleading^ 

recent  «fi- 

actmenit  Before  we  proceed  to  consider  the  recent  enactments,  rules,  and  do-. 
refti^^^'i  ^^^^^^^  which  are  now  to  be  observed  in  practice  it  seems  essential  to  take^ 
pleading.  °  ?  ^^^^  ^f  the  previous  regulations,  and  most  of  which  have  still  extensi  ^ 
Jn  At^       influence  in  practice. 

tumptit. 

Before  the  recent  pleading  rules,  the  most  comprehensive  plea  in 
action  of  Assumpsit  was  non-assumpsit^  (t.  e. ''  that  the  defendant  didn 
undertake  or  promise  as  alleged  in  the  declaration,")  and  on  that  acco 
was  called  the  general  issue  although  improperly  so.     When  the  alle 
tions  in  the  declaration,  whether  indebitatus  assumpsit   or  special 
sumpsit,  are  considered,  it  will  be  obvious  that  a  plea  that  the  defend 
ant  did  not  undertake  or  promise,  na^f/ra%  and  in  terms  only  puts  in  i 
sue  the  allegation  of  the  promise^  and  not  the  allegation  that  the  defen 
ant  was  indebted  in  an  indebitatus  county  (unless,  as  has  been  insisted, 
previous  debt  or  consideration  is  parcel  of  the  promise,)  (^)  nor  is  it 
grammatical  answer  to  the  inducement,  consideration,  averments  of 
formauce,  and  a  breach  or  breaches  in  a  special  count  (r),  except  ss 
the  statement  of  the  promise^  and  yet  in  modern  times,  and  until  the 
Gen.  Hil.  T.  4  W.  4,  came  into  operation  in  Easter  term,  1834,  the  plea 

(q)  Passenger  v,  Brookes,  1  Bing.  N.    G.         (r)  See  the   form  of  special  coiut, 
687;  1  Hodges,  128.  262. 

The  filing  of  a  brief  statement  ander  the  statute  of  Maine  entitles  the  party  to  the  same 
as  he  would  have  had  at  common  law,  before  the  statute,  by  pleading  the  same  matter  s^ 
and  no  more.    Williams  College  v.  Mallet,  4  Shepley,  84.    The  brief  statement  must  specify 
matter  relied  upon  in  defence,  which  does  not  come  under  the  general  issue,  with  as   much 
tainty  and  precision,  to  a  common  intent,  as  if  inserted  in  a  special  plea.    Washburn  p.  Mi 
9  Shepley,  160.    See  Potter  v.  Titcomb,  4  Shepley,  4*28.    See  also  Appleton    v.  Donaldson, 
Barr,  881 ;  Thompson  v.  Bowers,  1  Douglas,  3*21.    Since  the  statute  of  Massachuset^  of  1886^ 
c.  273,  abolishing  special  pleas  in  bar,  the  brief  statement  required  by  the  rules  of  court,  must 
Ibrth  every  defence,  which  would  require  a  special  plea  at  common  law,  such  as  a  denial  of 
corporate  existence  of  the  plaintiff.     Plymouth  v.  Maoomber,  3  Metcalf,  235.    Under  that 
ute  the  defendant  cannot  avail  himself  of  special  matter  under  the  general  issue,  unless  it 
forth  in  the  brief  statement  required  by  the  rules  of  the  court,    Plymouth  v.   Maoomber,  8 
calf,  285;  Newburyport  v.  Currier,  3  Metcalf,  417;  Washington  Bank  o.  Brown,  2  Metcalf, 
The  rule  does  not  apply  to  evidence  introduced  to  rebut  evidence  ofieredby  the  other  party, 
ker  r.  Green,  8  Metcalf.  137.    See  Webb  v.  Steele,  13  N.  Hamp.  281.    Where  the  brief 
ment  is  bad  for  generality,  it  should  be  objected  to  for  that  cause,  and  the  court  wiU  order  ii 
be  amended;  and  It  should  be  objected  to  before  trial,  otherwise  the  defendant  will  be  aUowsd 
prove  the  defence  in  particulars  under  his   general  statement.    Robinson  v.   Wadsv^ttK 
Metcalf,  67. 

J 


FIBST: — ^BEFORE  THE  RECENT  RULES.  *476 

of  Doo-assnmpsit  was  considered  not  only  as  patting  in  issue  every  alle*      ™ 

gfttioD  in  the  declaration,  as  well  the  promise  as  the  inducement,  consid-  ^''""'^^^ 

eratioD,  and  all  averments  in  fact,  but  also  as  enabling  the  defendant  to 

giTe  in  'evidence  every  description  of  defence  which  showed  that  the 

promise  was  void  or  voidable,  or  that  it  had  been  performed;    so  that 

Terj  frequently  the  pleadings  on  the  record  entirely  mislead  the  plaintiff 

tod  the  Court  and  jury  as  to  the  real  point  to  be  tried,  and  upon  the  trial 

the  defendant  might  even  show  that  he  or  she  was  vnder  age  or  covert 

ttthe  time  of  the  contract.     The  inconvenience  resulting  from  this  illogi- 

eal  and  uncertain  state  of  pleadings  led  to  the  improvements  introduced 

by  the  rules  alladed  to,  and  which  will  hereafter  be  fully  stated.    But 

list  it  will  be  advisable  to  show  the  practice  existing  before  those  rules 

were  promulated  (1). 

1.  Op  the  Several  Pleas.         • 

First. — Before  the  Recent  Rules* 

The  general  issue  in  an  action  o(  Assumpsit  was  '^  that  the  defendant  did 

ftU  undertake  or  promise  in  manner  and  form  as  the  plaintiff  hath  com-^ 

ined  against  him  and  of  this  the  defendant  puts  himself  upon  the  counr 

ifc"  («),  and  if  nil  debet  were  pleaded,  it  might  be  treated  as  anuUi- 

{t).    The  allegation  ^^modo  etfonna"  did  not  put  in  issue  the  form  of 

count,  but  only  the  substance  of  the  promise  ;  for  which  reason  the 

iutiff  might  give  in  evidence  a  contract  different  from  that  mentioned 

the  declaration,  in  regard  to  time  or  place  when  immaterial^  though  not 

contract  different  in  substance  (u\ 

It  was  always  a  rule,  that  when  the  defendant  insisted  that  no  such  con-  N<m-i»- 
as  stated  in  the  declaration  had  been  in  fact  made,  he  mu>st  have  {^hen%r- 
ed  the  general  issue  (x).     Under  that  plea  also  he  might  give  in  evi-  mcWy  r»- 
ce  various  matters  of  defence,  although  they  admitted  that  a  contract  ^^^^^ 
i  in  fact  been  made,  but  denied  that  it  was  in  law  obligatory  upon  the  de-  * 
idant,  as  that  another  person  ought  to  have  been  made  co-plaintiff  (^) (2); 
tbe  defendant's  incapacity  to  contract ;  as  that  at  the  time  the  supposed 
atract  was  entered  into,  the  defendant  was  an  infant  (j?)  (3),  lunar 

(i)  See  tbe  preeede&ts,  ^«f ,  ToL  iii.;  Com.  field,  C.  J.,  4  Taunt.  165;  see  IHdd,  9th  ed. 

'   Pleader,  2  a  1;  3  D.   &  B.  621.  <«JV*ot  668,476. 

^"  is  bad  on  demurrer,  bat  would  be  aid-  (u)  Gilb.  C.  P.  62;  Co  Lit  282  b;  Vuu 

ibf  ferdiot;  Stra.  1022;  Cases  temp.  Hardw.  Abr.  Modo  ei  Forma;  4  Tannt  820;  per  Tin- 

\\«A  eannot  be  treated  as  a  noUltj,  1  dal,  C.  J.,  6  Bing.  107;  ante  297,  208,806, 

vL  458  (847).  as  to  Tariances. 

[^(1)  AS/ </e^t  pleaded  in  assumpsit  is  a  nnl-  (or)  Com.  Dig.  Pleader,  2  G. 

P.  tbongh  it  has  been  observed, «'  that  it  ex^  {y)  Ante^  18. 

'  the  sense  of  the  general  issue  in  a«-  («)  1  B.  &  P.  481,  note  (a);  1  Salk.  279^ 


better  than  non  tuiumptU,**  per  Mans- 


1)  Cavene  v.  M'Michael,  8  a  &  B.  441;  Erlington  v.  Doshant,  1  Ler.  142. 

"^  MUcbel  V.  Dall.  2  Harr.  &  Gill.  169.  Vide  Baker  v.  JeweU,  6  Mass.  460;  Convene  v. 
Bcs,  10  Mass.  877.  Or  that  the  contract  was  made  with  one  of  the  plaintifb  alone.  WUs- 
I.  Wood,  1  J£sp.  178.    Ot  that  it  was  msde  by  aU  the  defendants  against  whom  the  actios' 

fht    Tom  V.  Goodrioh,  2  Johns.  21 8. 
.    ide  WaiUng  «.  ToU,  9  Johns.  141 ;  Stanbury  v.  Marks,  4  DaU.  180;  Vasse  v.  Smith;  6 
seh  281.    One  00- defendant  cannot  giye  in  evidence  the  in&npy  of  the  other,  the  plea  of 
mj  being  a  personal  priyilege  of  which  the  party  alone  can  ayaU  himsoUl    Van  Bramor  v. 
er,2  Johns.  279.    Bat  in&noy  of  the  plaintitf  most  be  pleaded  in  abatement    Sdhennflv. 
i  9,  Jenkins,  7  Johns.  278. 

Vou  L  68 
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'^  _.  tic  (fl)  (1),  or  drank  (6)  (2)  or  a  yeme  covert  (c)-  But  eoverinrB, 
which  had  taken  place  since  the  making  of  the  contract  always  must  batt 
been  pleaded  in  abatement  {d).  So  nnder  non-assampsit  the  defeftdaot 
might  give  in  evidence  that  he  was  nnder  duress  (e)  ;  and  the  want  of 
sufficient  (/)  or  a  legal  consideration  for  the  contract,  or  illegality  in  the 
contract  itself,  might  be  given  in  evidence  nnder  this  plea,  as  gaming  (f ), 
usury  (A)  (8),  stock-jobbing  act  (i),  &c. :  or  that  the  plaintiff  was  an 
alien  enemy  at  the  time  the  contract  was  ^  made  (A;) ;  or  that  the  contract 
was  void  by  the  statute  against  frauds  (/).  So  a  release  or  parol  dis* 
chai^  before  breach  (m)  ;  or  an  alteration  in  tbo  terms  of  the  contract 
(n)  ;  or  non-performance  by  the  plaintiff  of  a  condition  precedent  (4) ;  or 
that  the  contract  was  performed  by  payment,  Ac,  (o)  ;  or  that  it  aftei^ 
wards  became  illegal,  or  that  it  was  impossible  to  perform  it ;  might,  wfaea 
they  constituted  a  sufficient  defence,  have  b^en  given  in  evidence  under 
this  plea  (p).  The  want  of  a  proper  stamp  on  a  bill  or  other  written  in- 
strument was  a  defence  under  the  general  issue,  because  the  stamp  acts 
not  only  rendered  the  document  void,  but  also  inadmissible  {q)  (5). 

Those  defences  showed  that  the  plaintiff  never  had  any  cause  of  action. 
Anciently  matters  in  discharge j  which  admitted  that  once  there  was  cause 
of  action  J  must  uniformly  have  been  pleaded  specially  (r)  ;  afterwards  a. 
distinction  was  made  between  express  and  implied  assumpsits :  in  thefor^^ ; 
mer  these  matters  were  required  to  be  pleaded,  but  not  in  the  latter  (5) ;  afe^ 

(a)  2  Stn.  1104;  8  Gampb.  126;   2  Atk.         {K)  1  Stra.  498;  Com.  Dig.  PlMder»  2  a7| 

412;  2  BL  Com.  292;    IFonbl.  46,47,  n.  b;  ForUe.  886. 
49;  n.  9,  ace.;  1  FonbL  46  to  72;  Go.  Lit  2         (t)  1  H  &  P.146. 

b,  D.  12;  847  a,  b;  PoweU  on  Gont  29,  28;         (k)  Doa|^.  649,  note  182.  6  T.  B.  24;  4 

Bao.  Ab.  Idioti,  F.  emutra.    Bnt  XuaBoy  is  not  But,  497.  410;  18  Vcs.  72;  8  Campb.  152. 
alira7»  %  doteoa  to  •»  aotkm  upon  »<Nmtraet,         (/)  29  Car.  2,  o.  8.    As  to   pUading  ttSs,  I 

■eeaiUf  41.  tmpo&L 

{b)  8  Ganpb.  28;  1  Sterk.  126;  2  Strn.        (m)  Com.  IHg.  Pleadir,2  0.  ^c  vtA  A0^ 

1104,  note  1;  BoL  K.  F.  172;  8  P.  W.  181;  tion,  Aflsamuit,  Q.;  1  Campb.  249;  2  Um 

I  V«B.  Sen.  19;  P6weU  on  Gont.  29,  80,  ace;  557;  8  Eap.  R.  284. 
Beaveeliez.  Bteo. OtKeditL 554^ oitcr  JeokL  1         (n)  8T.  R.280. 
Cent  67,  eofitf a.  (o)  LordBaym.  217,  666;  12  Hod.  87fr 

(O  2  6tr».  1104,  n.  1;  BhL  NL  Pri.   172;  1  Salk.  894;  Com.  Big.  Pleader,  2  G.  10.  Ik 

12  Mod.  101 ;  8  Keb.  228;  When  it  ebonld  be  pleaded  speoiany,  HdH.  a 

(d)  4  T.  a  681 ;  and,  449.  JSL  P.  6;  4  B.  &  Aid.  845. 

(<)  6C0.119;  ISannd.  108ft.  0»)  8T.R.268;  Co.  lit.  206  a;  1  Hen.  Bk. 

(/)  Want  of  eonsideratton  was  oertainly  65. 
ifdmiaiiiMe  nnder  non  assompait  before KIm  late-        iq)  Boeanqueton  Rnleti  106. 
mlcs.    Passenger  v.  Brooks,  1  Hodges,  128;  1         (r)  1  Lord  RaTm.  666;  12  Mod.  876;  TSMi 

Bing.  N.  C.  587.  9th  ed.  647. 

ig)  1  Ld.  Bmjvl  87;  1  Salk.  844;  Garth.         («)  Vim  Ab.  Erldtoooi  &  a;  1  Ssft.  288t1 

856;  5  Mod.    170;  12  ui.   97;   Com.  Big^  QUb.C.P.66. 
Pleader,  2  G.  & 


(1)  Vide  8  Day,  90,  100;  Webstar  «.  Woodford,  in  wfaiehrit  was  held  thai  aoan  might ihsflt 
that  be  was  non  compoe  mmdU  in  aToidaneeof  his  deed.  &  P.  per  Lard  MannftsM,  Cbauibvi^ 
lain  of  London  «.  Evans,  App.  to  Black.  Com.  LettocS'  to  Mr;  J.  Blaekatona,.  PhBaddpM 
1778,  p.  149.  j 

(2)  jBnt  it  seems  that  the  into^oation  most  have  arisen  by  the  oontriyanoe  of  the  plainnK| 
Johnson  v.  Medlioott,  8  P.  Wmsi  180.    See  ako,  4  Desaos.  Gha^  864;  Arnold  v,  lilduia%r^ 
Manl  16;  GampbeU  vi  Ketoham,  1  Bibb.  406;  Gnrtis  v,  BeU,  1  Soath.  861 ;  Wigglesworth* 
Steam,  1  ll«u^  M«it  lik  Bcynolds  v*  Waller^  1  Wash:  164;    Wade  v.  Oolna*t,  3  Gonali ' 
&OainUna»27.    King  «^  Bl9iBt»  2  Haym- 496.    Dnneanv.  llP(hillo«gbi  4  Berjr*  A'Bta 
488. 

(8)  Vide  Goyler  «4  BobiuMn^  8  Day,  68«    Lflify  v.  Gadsbyi  8  Granoh,  189.    Bftd*  93 
pont»  1  Johns.  124*^ 

(4)  The  Manchester  Iron  Mannlhotnring  Go.  v.  6wBetfng<  10  Wend^  164ii    lathai  one  I*' 
UU^thatithenegleetof  theereditoTS-toproseenttttheprinoipalnpenthv-reqnest  of  tihr 
may  be  gtven  in  eyidenoe  nnder  the  general  issue. 

(5)  80,  the  deflendantmay  show  nnder  the  general. issne  that  he  offered  to  peiftna  Us 
the  ooBtraot,  b«t  WM  pMTented  by  the  plaintBt    WiU  «.  Ggden,  18  Jahnft.  66. 
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hagtii,  howoTer,  they  were  allowed  to  be  givea  in  eTidence  under  the 
general  issue  (0-  Therefore,  under  the  plea  of  non-assumpsit,  the  de- 
fcadant  might,  before  the  new  rales  give  in  evidence  that  the  plaintiff  was 
abankropt,  when  that  circumstance  would  defeat  his  right  of  action  (ti) ; 
or  where  2k  feme  covert  suing  alone  had  no  interest  in  the  contract,  her 
eorertare;  but  not  that  the  plaintiff  was  covert,  where  she  would  have  a 
right  to  join  in  the  ^action,  which  in  such  case  must  always  have  been  [  *478  j 
pleaded  in  abatement  (t;). 

So  also  payment  (:r)  (1)  accord  and  satisfaction  (^),  a  promissory 
Bote,  or  other  negotiable  security,  given  for  the  debt  (2)  and  remaining  in 
the  hands  of  a  third  person,  or  otherwise  outstanding  (ar)  foreign  attach* 
Bent  (a)  (3),  arbitrament  (6),  former  recovery  for  the  same  cause  (c), 
(4),  a  higher  security  given  (c/)  and  a  release  (e)  (5),  might  have  been 
pren  in  evidence  under  the  plea  of  non-assumpsit^  although  there  were 
•Iflo  a  special  plea,  in  which  the  ground  of  defence  might  not  have  been 
oerreotly  stated  (6). 

Hence  it  may  be  collected  that  under  the  general  issue  any  matter  which 
ahowed  that  the  plaintiff  never  had  cause  of  action,  might  be  given  in  evi- 


(0  1  LordRaym.  217,  666;  12  Mod.  376. 
(s)  7T.  R.897;  Bal.  N.P.  158;  Lawes  on 
iarampsit,  71 8.  Bat  in  usumpsit  by  the  pro- 
limeal  iMignee  of  the  baaknipt,  it  was  that 
tte  fi«t  of  the  baakmpt'a  estate  hayiog  been 
wigiied  by  the  plaintiff  to  new  assignees  be- 
tvKD  the  time  of  issuing  the  latiiat  and  de- 
fitery  of  the  dedaratioa,  most  be  pleaded  ^e- 
Mh  4  B.  ft  Aid.  845;  see  ante,  24. 

it)  4T.  B.  864;  8  T.  B.  627;  8  Campb. 
W,  894;  anU,  449. 

(i)  1  Lord  Raym.  217;  unless  «fkcr  aotlon 
M^  Holt,  C.  N.  P.  6  B.  &  Aid.  886;  1  D. 
jftB.  546,  8.  C;  and  now  payment  most  be 
:  |kided>|)ee|aUy.  Fidgett  v.  Denny,  4  Tyr.  650, 
>  woopt  that  in  rwduetion  of  damages,  it  msy  be 
\  liBved  under  non-aasampsit,  Shirly  v.  Jaoob, 
.'sBiag.  N.C.  88,  but  then  thedefendant  most 
|if  ooits,  Adhtfd  V,  Booth,  1  Biag.  N.  C.  698, 

(3r)  1  Loid  Baym.  566;  12  Hod.  876;  5 
Xik:»0;4  Esp.  C.  N.  P.  181;  Bao.  Ab.  Ao- 
ooid;  Com.  Dig.  Aiooord;  Coc^r  «.  Philips,  1 
|Cr.  M.  &  Ross.  649;  10  Bar.  &  Cres.  829. 
■     (*)  6  T.  B.  518  ;  BnL  Ni.  Pri.  182. 

(s)  1  Salk.  280,  291 ;  1  Saand.  67  a,  note; 
SEttt,  867,  878;  2yes.  Jan.  106;  Com.  Dig. 
Attachment,  A.;  and  pleader,  2  Q.  5;  5  Taunt. 
£58;  Me  tan,  2  Hen.  31a.  862. 


(6)  1  Lord  Baym.  122,  1089;  Bae.  Ab.  Ar- 
bitrament, Q.  When  a  defence  1  T.  &  T.  19 
€ald.  on  Arb.  228;  9  B.  &  C.  760;  4M.  k  K 
571,  a  C. 

(c)  2Stra.738;lSaand.92,note2;2Bing. 
477;  8  East,  845;  11  St.  T.  B.  261;  8  Wils. 
804;  teJ  t;i<f.  2  B.  &  Aid.  668.  In  Smith  «. 
Wilton,  Gaidhall,  28d  Febroaiy,  1880,  Lord 
Tenterden  deolared  that  ander  the  plea  of  gen- 
eral  issue,  he  neyer  would  reoeiTe  eyidenoe  of 
a  judgment  recovered  m  an  notion  of  assump- 
sit,  unless  aehuU  payment  or  taiitfaetian 
could  also  be  shown.  Campbell  for  jphuntiff; 
Kelley  for  defendant  In  the  feUowing  term 
Ikowever,  on  a  new  trial  being  moved  ror,  hii 
lordship  disclaimed  aU  reeollMtion  of  his  hav- 
ing so  laid  it  down  at  Nisi  Prius,  but  admitted 
Uiat  if  he  did,  he  was  wrong.  Where  the  de- 
fence is,  that  in  a  prior  aotion  the  defendant 
had  a  verdict  upon  the  merits  in  his  fkvor, 
there  should  be  a  special  plea,  by  way  6t 
eetoppely  or  the  jury  are  not  bound  to  consider 
the  verdict  conclusive  in  the  second  suit,  2  B. 
ft  Aid.  662;  2Bing.  877;  M'CleL  k  T.  500. 
id)  8£ast,258;  Com.  Dig.  Pleader,  2  0. 
12;  ante,  108, 104. 

(e)  1  Campb.  840;  2  Id.  527;  8  Esp.  Bep, 
284;  Dougl.  106;  Gitt).  C.  P.  64. 


i» 


(1)  Vide  Brennan  V.  Egan,4  Taunt.  166;  Sheets  v.  Baldwin,  12  Ohio,  120.    Although  the 
\  Mmeots  were  made  after  the  commencement  of  the  suit  if  before  trial.    Bird  v.  RaadaU,  8 

wr.  1345;  Baylies  v.  Fettyplaoe,  7  Maes.  825. 

(2)  The  acceptance  by  a  creditor  of  the  note  of  a  thhd  person  in  Ml  satisCietion  of  the 
,Mooiit  due  on  a  previous  note  given  by  the  debtor,  will  extinguish  the  original  oonsiderations 
^  lach  acceptance  may  be  pleaded  in  bar  to  the  original  cause  of  aotion.    Booth  v.  Smi^  8 

end.  66.    It  would  have  bosn  good  also  by  way  of  accord  and  satisfeotioB.    Boyd  tr.  Hitch* 
CBdt,  20  Johns.  76;  6  Crancb,  258.    A  distinction  is  taken  between  the  note  of  a  third  jmumhi 
d  that  of  the  debtor  himself.    Hughes  v.  Wheeler,  8  Cowen,  79. 
(t)  Vide  Bird  e.  Caritot,  2  Johns.  846. 

(4)  Prascott  o.  HaU,  17  Johns.  284;  Taylor  «.  Phelps,  1  Har.  &  OilL  492;  8  Waidill»  h 

(5)  Oiutt  9.  Offtttt,  2  Har.  &  CKU.  178.    Vide  Toung  «.  Black,  7  CnaMdi,5i§. 

(6)  Vide Bniman  «.  £gM^  4Taaiit  166;  Dawwu»  «.PiiiN(,4  Y«it8,dl0« 
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OF  THE  SEVERAL  PLEAS. 


™  denco  (1) ;  and  also  that  under  that  plea  most  matters,  even  ia  discharge 
**'^""*"'  of  the  action,  and  which  showed  that  at  the  time  of  the  commencement  of 
the  suit  the  plaintiff  had  no  subsisting  cause  of  action,  might  be  taket 
advantage  of  (2).  As  the  true  object  of  pleading  always  was  to  apprise 
the  adverse  party  of  the  ground  of  defence,  in  order  that  he  might  be 
prepared  to  contest  it,  and  might  not  be  taken  by  surprise  (/),  it  was 
singular  that  under  the  general  issue,  which  in  terms  only  denies  a 
promise^  the  defendant  would  be  permitted  to  avail  himself  of  a  groand 
of  defence  which  admitted  a  valid  promise,  but  insisted  that  it  had  beea 
performed,  or  that  there  was  an  excuse  for  the  non-performance,  or  that  it 
had  been  discharged  ;  it  is,  as  observed  by  Lord  Holt,  a  practice  whick 
[  *479  ]  had  crept  in  improperly,  but  *was  then  perhaps  too  settled  to  be  altered  {g). 
It  had  been  attempted  to  be  justified  on  the  ground  that  the  gist  of  the 
action  was  the  fraud  of  the  defendant  in  not  performing  the  contract,  and 
that  therefore  whatever  showed  there  was  no  fraud,  was  properly  in  issue 
under  the  plea  of  non-cLssumpsit ;  but  that  reasoning  does  not  appear  te 
accord  with  the  logical  precision  which  usually  prevails  in  pleading  (A)(3), 
It  is  also  at  variance  with  the  rule  (which  we  shall  hereafter  consider); 
that  a  matter  of  defence  which  admits  the  facts  stated  in  the  declaratioa, 
but  avoids  them,  should  be  specially  pleaded  (t). 

There  were^  however,  some  defences  which,  even  before  the  recent  rales^ 
either  must  or  should  be  pleaded  specially.  Thus,  though  we  have  seen 
that  under  the  general  issue  it  might  formerly  have  been  given  in  evidence 
that  at  the  time  this  contract  was  made  the  plaintiff  was  an  alien  enemy  (k) ; 
yet  if  the  disability  accrued  by  war  after  the  contract  was  made,  the  same 
should  be  pleaded  specially  (Z) ;  and  if  a  neutral  become  an  enemy  pend- 
ing the  suit,  this  should  be  pleaded  in  abatement,  as  it  only  suspends  the 
action  (m\  So  in  assumpsit  by  the  provisional  assignee  of  the  baukrapt, 
the  fact  or  the  bankrupt's  estate  having  been  assigned  by  the  plaintiff  to  : 
new  assignees  between  the  time  of  issuing  the  latitat  and  delivering  the  dee* 
laration,  must  be  pleaded  specially  (n).  So  outlawry  of  the  plaintiff  most 
be  pleaded  in  abatement,  if  the  cause  of  action  were  not  forfeited  (o);  and- 


Wheiito 

plMd 

epeoially. 


(/)  Ante,  218. 

ig)  12  l^od.  877;  Ld.  Raym.  217,  666;  see 
Steph.  2d  ediL  196;  nnd  poiU 

{h)  Gilb.  C.  P.  65;  8  fil*.  Com.  805,  806; 
anU,  472. 

(i)  Perhaps  the  relaxation  which  permits 
the  general  iasae  to  be  pleaded,  where  the  de- 
ihnce  ia  that  the  oontraot  unu  not  binding,  or 
UMt  invalid  in  itt  origin,  on  aooount  of  the 
4if€ndanC$  incapacity  to  contract  or  the  ii/e- 
gality  of  the  oonsideration  or  act  to  be  done,  is 
mnoh  less  objeotioaable,  as  the  snbstanoe  or 


legal  effect  of  snoh  defenee  is,  that  then  ml 
no  valid  contract, 

{k)  Ante,  446;  18  Yes.  71,  72.  And  thi 
Coart  wpald  not  allow  a  plea  of  alien  eseiBf 
to  be  pleaded  with  any  other  plea,  12  £•>(» 
206;  1  B.  &P.  222,  note. 

(0  8  Campb.  152  to  154;  15  Best,  260; 
T.  R.  166;  6  T.  R.  24;   1  B.  ft  P.  222;  2  k 
72;  i  Bla.  Rep.  1826;  4  East,  504,  Ac 

(m)  8  Campb.  152,  &c. 

(n)  4  B.  &  Aid.  246;  see  anU,  24. 

(o)  Com.  Dig.  Pleader,  2  G.  4. 


(1)  Tonng  V,  Ramsdell,  2  HUl.  478;  Bojd  n.  Weeks,  5  HiU.  898. 

(2)  Hilt  V.  Bannister,  8  Cow.  88.    Vide  Wilt  v.  Ogden,  13  Johns.  57,  58;   Bird  o.  P>erpont, 

1  Johns.  124;  Toang  v.  Black,  7  Cranch,  567;  Sill  v.  Rood,  15  Johns.  280;  and  the  Reporter's 
note.  Heck  v.  Shener,  4  Serg.  &  Rawle,  249;  Kennedy  «.  Ferris,  5  Serg.  &  Rawle,  891;  fift 
V.  Inhabitanu  of  Montague,  14  Mass.  282;  Edson  v,  W(»ton,  7  Cow.  278;  Toung  v.  Rammctt* 

2  Hilt,  478;  Boyd  v.  Weeks,  5  Hill,  898.  Sir  J.  Mansfield  observes,  that  «*  it  is  an  extnoiw 
dinary  thing,  that  nil  debit  expresses  the  sum  of  the  geaeral  issue  in  assumpsit,  much  betttf 
than  non  attumpeit.  For  upon  non  a4$umpiit  may  be  given  in  evidence  a  release,  or  paymcntt 
or  any  thing  that  shows  that  there  was  no  cause  of*  action  at  the  time  of  the  action  broa^$ 
although  the  form  of  the  issue  is,  that  the  defendant  did  not  undertake,  whereas  the  truth  Dsy ' 
be  that  he  has  undertaken  and  has  performed."  Brenoan  v.  Bgan,  4  Taui|t.  165;  Manohntsr' 
Iron  Co.  V.  SweeUng,  10  Wend.  164. 

(8)  The  maker  of  a  note  may  give  in  evidence  nnder  the  geperal  lasns  proceedings  aodar  At 
abeeonding  deblor'e  uik.    Clarke  «.  Tale,  12  Wend.  470. 
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the  defendant  can  avail  himself  of  his  discharge  as  a  certified  bankrupt  » 
(p),  or  as  an  insolvent  debtor  (^),  only  by  a  special  plea.  A  bankrupt's  ^*^""'- 
eenificate  obtained  at  Newfoundland  must  also  have  been  pleaded  in  bar 
(r).  So  neither  a  tender  (^V  nor  the  statute  of  limitations  (/)  (1),  could 
be  given  in  evidence  under  tne  general  issue.  With  regard  to  a  set  off,  the 
node  of  rendering  that  defence  available  will  be  fully  detailed  in  a  subse- 
queot  part  of  the  work  (u)  (2). 

With  respect  to  defences  under  the  Court  of  Conscience  Acts,  the  *mode  [  •480  ] 
of  taking  advantage  of  them  depending  on  the  particular  enactment,  some 
mast  be  pleaded ;  others  might  either  be  pleaded,  or  given  in  evidence  un- 
i»r  the  general  issue;  and  others  could  only  be  taken  advantage  of  by  en- 
tering a  suggestion  on  the  roll,  and  which  suggestion  might  be  traversed 
or  demurred  to  (x)-' 

The  defendant  was,  however,  always  at  liberty  to  plead  any  matter 
nriiick  did  not  amount  to  the  general  issue  (3),  and  admitted  that  in  fact  a 
tontract  was  made,  but  insisted  that  it  was  void  or  voidable,  either  on  ao- 
ewmt  of  the  infancy,  lunacy,  or  coverture  of  the  defendant,  or  coverture 
of  a  third  person,  whose  debt  defendant  undertook  to  pay  (,v),  or  his  du- 
nss,  or  that  the  plaintiff  was  an  alien  enemy  at  the  time  the  contract  was 
nade  (z),  of  for  want  of  svffident  consideration^  or  on  acount  of  illegality 
therein,  or  in  the  act  to  be  done,  as  usury,  gaming,  &c. ;  or  because  the  con- 
tract was  void  under  the  statute  against  frauds  (a)  (4).  So  a  release  be- 
tm  breach  (fr),  and  performance  (c),  or  payment  (d)  (5),  might  have 
ken  pleaded ;  though  we  have  seen  that  all  matters  might  before  the  re* 
cent  rules  have  been  given  in  evidence  under  the  general  issue.  So  all  mat- 
ters in  discharge  of  the  action  might  have  been  pleaded  specially.  If  the 
l^aintiff's  bankruptcy,  which  we  have  seen  might  formerly  have  been  given 
ii  e?idence  under  the  general  issue,  be  pleaded  specially,  all  the  circum- 
k&ces  showing  the  insufficiency  of  the  proceeding,  under  the  bankruptcy 

(p)  1  CMopb.  868;  12  East,  664.    See  the         (x)  Tidd,  9th  ed.  960;  8  T.  R.  462?f>^  ^  ^' 


podt  ToL  ill;  6  Geo.  ^.  c  16,  s.  126;  (y)  Maggs  v,  Ames,  4  Bing.  470;  1  Moore 

te,  68;  4  T.  &.  166;   1  P.  Wins.  268,  259;  &  P.  290,  S.  C. 

VMod.  160,  247;  1  B.  &  P.  467;  8  Id.  171;  (f)  Doagl.  649. 

It  a.  496.    When  to  plead  bankraptcy  oT  (a)  1  Wils.  806;  4  B.  &  Aid.  696;  1  M.  & 

WHUot  speciaUy,  see  6  East,  418;  2  Smith  P.  294,  808;  4  Bing.  470,  S.  C.    Plea  to  an 

_^669,  &  P.  aotion  against  a  snrety  that  there  was  no  nn- 

iq)  Anky  66.     See  the  ibnns,  poH^  toL  dertaking  in  writing,  held  good  in  House  of 

vbere  genend  issue  snffioes,  8  Moore,  Lords,  2  Dow.  &  Clark  R.21.    The  replio^ition 

to  a  plea  of  statute  against  frauds  must  set 

(r)  8  Moore,  244, 628;  1  B.  &  B.  18,  294,  Ibrth  the  written  signed  oontraot,  1  Crom.  & 

C  M.  289;  ad  vidt  11  Price,  494. 

(i)  1  Saand.  88.  (6)  Com.  Dig.  Pleader,  2  G.  18, 14. 

(0  I  Sanad.  288,  note  2;   2  Jd.  68  b,  o.;  (e)  Com.  Dig.  Pleader,  2  G.  16. 

W.  N.  P.  Annrnpeit,  6.  (d)  1  SaUe.  894;  Lord  Bajrm.  787;  Com. 

(«)  Fotf.  Dig.  Pleader,  2  G.  10. 

(1)  Vide  1  Cranch,  Appendix,  465;  Toting  e.  Bnmmell,  2  Hill,  478;  Boyd  v.  Weeks,  5  HiU 
18;  Bradley  v.  Field;  8  Wendell,  872;  Kreniler  v.  Kohans,  5  Hill,  817. 

(2)  In  the  State  of  New  Tork,  notice  of  set-off  may  be  giyen  with  the  general  issue  in  aU 
Sess.  86.  e.  66.  s.  1 ;  1  R.  L.  515;  2  Bct.  Stat  852,  s.  15.    And  it  has  been  said  that  a 

eoold  be  taken  advantage  of  there  in  no  other  manner.    Caines  v.  Brisbane,  18  Johns.  28, 
See  Chamberlain  v.  Gorlukm,  20  Johns.  746. 
g)  8es  Kennedy  v.  Strong,  10  Johns.  289;  Halsted  v.  Lyon,  2  M*Lean,  226;  Cook  v.  Scott, 

ko,  838;  Ohk>  «.  Daily,  14  Ohio,  91;  Smith  v.  Commercial  Dank  of  Bodney,  6  Smedcs  k 

88;  Andenonv.  Patrick,  7  Howard,  (.Miss.)  847;    Hatch  v.  Hyde,  14  Vermont,  25; 

ffi  9.  Sessbns,  6  Smedes  &  Marsh.  13;  Lair  v.  Abrams,  5  Blackf.  191. 
(4)  Gardner  r  Webber,  17  Pick.  406;  Smith  v.  Fah,  15  B.  Mon.  448. 
(&)  In  a  plea  of  payment  it  b  sufficient  to  allege,  that  the  defendant  pud  the  plaintiff  the 
l>«il8iiJBS  of  money  in  the  dedlaration  mentioned,  without  stating  that  the  plaintiff  amepted 
mmmtj  hi  MtailhotioD.    Chew  «.  Wooky,  7  Johai.  899. 
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w       most  baye  beea  stated  in  the  f>lea  («)  (1).     Aoeord  aad  flatififoetion  (/) 
mmmw.  foreign  attachment,  release  (g-),  arbitcament  (A),  or  that  a  neeoii«ble«r 
higher  security  was  given  for  the. debt,  were  seldom  pleaded,  except  ft^j 
the  purpose  of  delay  (t)  (2)  ;  bat  it  was  usual  to  plead  icovertare;  aIidad^ 
▼isable  to  plead  infancy  specially,  beoause  the  fdaintiff  would  thereby  k^ 
compelled  to  reply  only  one  of  several  answers  which  he  might  have  to  ' 
defence,  viz.  either  that  the  defendant  was  of  age,  or  that  the  goods 
work  done  wore  necessaries,  or  that  he  confirmed  the  contract  when 
came  of  age ;  on  either  of  which  the  plaintiff  at  his  election  might  rely 
the  trial  in  answer  to  the  defence  of  infancy,  if  the  general  is^ie 
were  pleaded.     So  it  was  often  more  advisable  to  plead  a  set-off  than 
give  notice  of  it,  for  if  pleaded,  the  plaintiff  could  not  reply  double, 
r  •^gj  1  must  have  relied  on  one  answer  alone ;  •and  in  a  country  cause  by  ph 
^  ing  it,  the  trouble  and  expense  of  proving  the  service  of  the  notice 

avoided  (A)  (3).    Indeed,  the  principal  use  of  a  special  plea  wasjihat 
narrowed  the  evidence  to  be  adduced  on  the  trial  (/). 

The  action  of  best,  we  have  seen,  might  be  maintained  upon,  1st  Si 
Contracts  and   legal  UabiHiies;  2dly,  Spedallies ;  8diy,  Records 
4thly,  Statutes  ;  and  the  pleas  in  such  actions  naturally  are  to  bearraogei 
in  the  same  order. 


(e)  1  Lord  Raym.  217.  566;  12  Mod.  876; 
1  B.  &  P.  448;  7  T.  R.  896. 

(/)  10  BAf.  &  Crea.  829. 

(^)  Com.  Dig.  Pleftder,  2  Q.  14. 

\h)  Arbitrament,  even  without  showinfi;  de- 
feDdaDt*8  performance,  is  a  good  plea,  where 
the  parties  had  motnal  remedies,  Oaflooigne  «. 
Edwards,  1  T.  &  J.  19;  AJJau  v.  Mil^or^  2T9r. 
118. 

(t)  As  to  9kam  pleas,  see  the  end  of  this 
chapter. 

ik)  But  in  a  town  cause,  to  save  the  ex- 
pense of  the  rule  to  plead  double,  and  the  ad- 
ditional expense  of  the  length  of  the  pafMr- 
book,  it  was  better  to  give  a  notioe. 

(/)  1  Ld.  £rskine*s  speeches,  276  to  1278; 
fiir  Wm.  Jones's  Speeches  of  Isssus,  toL  It. 
quarto  edit.  94;  vol.  iv.  octavo  edit.  66. 

(A)  The  plying  rules  order  that  "  In  ac- 
tions of  debt  on  simple  contract,  other  than 
on  bills  of  exchange  and  promissory  notes, 
the  defendant  may  plead  that  *he  ntver  toM 
indAUd  in  mantur  and  form  iw  in  the  declare 
ation  alUged,*  and  such  plea  sh^  have  the 
same  operation  as  the  plea  of  non  assumpsit 
in  indebitatus  assumpsit,  and  all  matters  in 
4X>nfi588ion  and  avoidance  shall  be  pleaded  spe- 
cially as  above  directed  in  actions  of  assump- 
sit." 

«*  The  plea  of  *  nil  4ebet,^  AMI  not  fee  jdr 
lowed  in  any  action.'* 

*'  In  other  actions  of  debt  ia  which  the  pleib 
of  nil  dibet  has  been  hitherto  allowed,  indiid- 


ing  those  on  bills  of  exchange  and  prominoi|^ 
notes,  the  defendant  shall  deny  specifies!^ 
some  particalar  matter  of  Uet  stU^goi  f^ 
the  declaration  or  plead  speci«iU/in 
sion  and  avoidance."  B^.  Gen.  HU.  T. 
W.  4. 

As  the  operation  of  the  fdea  ef  aai 
indeMaim  in  debt  on  eimple  eontradt  is 
pressly  identical  with  non  antumpnt^  in 
sumpsit,  the  decisions  noticed  unoer  the ' 
plea  will  -be  applicable  to  the  fbrsur. 

Where  by  an  act  of  parliament  oonsti 
a  company,  it  is  provided,  '^at  la  aoticas 
the  company  tot  calls,  it  ehiall  be  —'*-'-' 
allege  taat  the  defbodaot  being  i 
of  so  many  shares  is  indebted  to  llie 
in  8o«ii  a  sum  of  money  vpon  soeh 
belonging  to  him,  whereby  a  right  of 
hath  accrued  to  the  company  by  virtues! 
acts  without  sotting  out  the  spesial  i 
and  that  in  such  action,  it  shall  only  be 
sary  to  prove  that  the  defendant  was  a 
prietor  at  the  time  of  making  Ifte  calls, 
they  were  in  fiict  made  and  that  notioe 
was  given  according  to  the  act;  it  eeemi 
the  plea  of  uunquam  indebitatus  pots  in 
all  the  matters  required  by  tbe  act  te» 
proved.    The  Edinburgh  and  Ldtk 
Co.  V.  Hibbelwhite ,  6  M.  &  W.  707.    The 
must  IbUow  the  languaie  pfescribed  hj 
mile  and  a  plea  that  the  defeoda&t  ntftf 
inm  is  bad  on  spaoial  damiirrer.    Smtdlgjf 
Joyc$,  2  Gr.  ML  &  B.  621;  Tyt.  &  Gr.  8I» 


(1)  A  surety  may  plead  that  the  plaintiff  being  requested  by  the  defendant  to  coSeet 
money  of  the  principal,  neglected  to  do  so,  whereby  the  debt,  as  against  the  principal,  was' 
P«n  V.  Packard,  18  Johns,  174;  but  see  Cope  v.  Smitii,  8  Serg.  &  Itawto,  110,  and  the 
cited  in  the  note  to  Bees  v,  Berrington,  2  Yes.  Jon.  610,  Am.  Bdit.  1821. 

(2)  See  Hugess  e.  Wheeler,  8  Cow.  77. 

(a)  But  a  notioe  of  set-off  can  only  be  given  witii  the  plea  of  the  genertl  Saroe.    If 

any  other  Dlea  besides  the  general  liBae,th9Mt-effAB0t  be  ^^idi^.    flMvtv^Wmi^i 
h  Pajtts,  aoo. 


mssfst  MMfM"  m  fttiSMPF  Atlbb* 
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h  debt  Oft'  sitff^  contract  or  legA  liabHitiecr,  or*  foi^  an  esealp,  Ac.  £c. 
(»),  the  general  issue,  before  the  late' rales,  was' in  the  present  tense  nil 
Met,  ^*  thai  tke  defendants  doth  not  owe  the  said  sum  (n)  above  demanded  j 
9t  anf  part  thereof,  in  manner  and  form  as  the  plaintiff  hath  above  com- 
fbmed  against  him  ;"  or  ifl  case  of  executors  or  administrators,  "  doth 
fKft  detain;  ssiA  if  non  assumpsit  wei«  pleaded,  the  defendant  might  sign 
jidgment(o).  The  language  of  thir  plea  puts  in  issue  the  existence  of 
tte  debt  at  the  time  of  pleading ;  and  consequently  any  matter  might  be 
^ren  in  evidence  under  such  plea,  which  showed  that  nothing  was  due  at 
ttat  time,  as  payment,  or  a  release,  or  other  matter  in  discharge  of  the 
^  (P)  (JO'  ^^  ^^^^  ®^^  supposed  that  as  the  plea  nil  debet  was  in  the 
present  tdnse,  the  statute  of  limitations  might  be  given  in  evidence  under 
fteplea  {q)  (2);  but  that  doctrine  was  questionable,  and  the  practice  was 
k  plead  the  statute  in  debt,  as  well  as  in  assumpsit  (r)  ;  and  a  tender 
pmst  have  been  pleaded  specially,  and  a  8et-K>ff  must,  as  in  assumpsit,  be 
ibhcr  pleaded  or  notice  thereof  given.  Formerly  wager  of  law  might  be 
gbded  (5),  but  it  was  abolished  by  3  £  4  W.  4,  c.  42  s.  13.  In  *debt  for 
ae  ftnd  occupation  nil  halHtit  in  tenementis  was  not  pleadable  (Q. 

In  debt  on  a  specially  it  has  beeii  considered  that  there  is  a  material 
jbtinction  between  those  cases  in  which  the  deed  is  only  indcuement  to 
tts  action,  and  mo^^r  of  fact  is  the  foundation  of  it,  and  those  in'  which 


Ist.  On 
simple  oon- 
tnots. 


/ 
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2dl7.  On 

spedaltifif 

(A). 


€  8»  ibo  ft  pte»  thftt  tbedtfondMil  fOvtr 
#i  fnMittc  is  ft  iiftUitj  in  ftn  ftodon  of  d«bt» 
Mi  the  plaintiff  mfty  sign  judgment.  King 
%  tf yen,  6  DowL  686.  Pleas  to  actions  in 
pMi  oa  bUls^  of  eoLOhftDge  and  promissory 
Bust*  trfttene  the  same  £Mt8  as^  pre^ 
by  the  rules  relating,  to  assumpsit, 
(a)  2SsUl  665;  1  Sannd.88. 
(«)  Whera  to  ft'  deelamtion  in  debt  tor  » 
turn,  as  £600,  and^  defendant  pleaded 
Ihs  whole  he  don't  owe  £100,  omitting  the 
**  above  demanded,"  umbU,  plaintiff 
rign  judgment,  8  B.  &  P.  174;  or  demur, 
fra.473;  11  Bast,  62;  but  if  he  take 
the  Court  would  not  oider  the  defendant 
his  plea,  1  D.  &  R.  478;  and  temble^ 
vhcre  the  wovds  "  abort  demanded  **  are 
need,  the  sum  specified,  if  inoorrect, 
be  rejected,  id.  ibid.  At  aU  eirents  the 
IB  not  at  libttty  to  sign  juilgment,  id. 
1  M .  ft  P.  276. 
(•)  6  East,  549;  4  Tannt.  164;  Bao.  Ab. 

(f)  Com.  IMg.  Fleiider,  2  W.  16;  1  lid. 

t.  566,  8U4;   12  Mod.  876,  ace;   Gilb. 

484,  448,  umbU  eofitra.     Generally 

ing  the  obserrations  which  we  made  on 

sis««]Mt(,  anU,  478,  equaUy  apply  to  niZ 

(9)  18alk.278;  lLd.Raym.158;  ISannd. 
"^  note  2;  Com.  Big.  Pleader,  2  W.  16;  2 

Hi  68  a. 
{r)  1  Saund.  283,  note  2;  2  Id.  68,  note  6; 
*  e's  £t.  2d  ed.  271.    Mr.  Justice  Law- 


rtlioe^S  ojdnicn  in  2  East,  886,  Im  been  oon** 
sidered  as  supporting  the  decision  in  1  Lord 
Raym.  148;  but  note,  his  obseriration  applied 
only  to  penal  actions,  in  which  the  statute  may 
be  given  in^  etidence  under  the  general  issue,  2 
Saund;  68  b,  c,  note>6. 

(f)  AnU,  129. 

(0  Curtis  V.  Spitty,  1  Bing.  N.  C.  16. 

(A)  In  debt  ou  specialty  or  cotenant  the' 
plea  of  non  eet  factum  operates  as  a  deniid 
of  the  execution  of  the  deed  in  point  of  fitct 
only;  and  all  other  defences  must  be  spe- 
cially pleaded,  including  matters  which  make 
the  deed  absolutely  void,  as  well  as  those 
which  make  it  voidable.  Reg.  Oen.  HU.  T.  4 
W.4. 

If  a  public  body  be  inoorporated  by  a  stat- 
ute, with  a  special  power  of  executing  a  deed 
in  a  certain  form,  non  ett  factum  puts  in  is- 
sue whether  the  deed  was  executed  in  the 
le|^  form;  Hill  v.  Manchester  and  Salford 
Water  Works  Co.,  2  N.  ft  M.  578.  And  un- 
der this  plea,  an  alteration  in  a  deed  after 
execution  may  be  given  in  Evidence;  Per 
Guraey,  B.  Cook  v.  Coxwell,  2  Or.  M.  ft  R. 
292;  See  also  per  Parks,  B.  4  Ml  ft  W.  418; 
but  see  Hemming  v,  Trenery,  9  A.  ft  £.  926; 
but  in  an  action  on  a  bond  a  variance,  even  if 
material  between  the  name  of  the  defendants, 
as  stated  in  the  declaration  and  in  the  bond, 
cannot  be  taken  advantage  of,  under  the  plea 
ot  non  ett factum.  WiUiamtv:  Bryant,  5  M. 
ft  W.  447. 


(I)  Vidt.  Lind^  «.  Gtidnev,  1  Craiehf  84ft;  Id; ;  Appendix,  46& 

S(2)  Vkie  Davis  o.  Shoemaker,,  1  Bawle,  186^  s«mbleaoe;l^be  statute  of  limHatioBl  is  net  ft 
lis  m  aoOon of  dtbi  ujfoauwmrd  under  thU'handi  and  sedsof  ftfl>itc«lo»f although  tht 
iBMflft(te«i*inABra«aM&nilli«.LsoinrMdv4'W«iA 
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»  DDT.  the  deed  i^lf  is  the  foundation,  and  the  fact  merely  indocement.  In  Ae 
former  case^  as  in  debt  for  rent  due  on  an  indenture  of  lease,  though  the 
plaintiff  had  declared  setting  oat  the  indenture,  yet  as  the  fact  of  the  sab- 
sequent  occupation  or  holding  gave  the  right  to  the  sum  demanded  and 
was  the  foundation  of  the  action,  and  the  lease  was  mere  inducement,  the 
defendant  might  plead  nil  debet  (u)  (1).    For  the  same  reason  that  plea 

/was  sufficient  in  debt  for  an  escape  (2;)  (2),  (except  where  the  defeooe 
was  a  recaption)  (j/)^  or  on  a  devastavit  against  an  executor  (z)  (3) :  the  ' 
judgment  in  these  actions  being  merely  inducement,  and  the  escape  or  de- 
vastavit the  foundation  of  the  action  (a).    The  plea  ofnU  debet  in  these 
cases,  as  in  the  instance  of  the  general  issue  in  assumpsit^  put  the  plaio- 
tiff  on  proof  of  the  whole  of  the  allegations  in  the  declaration  (4)  ;  and.^ 
under  it  the  defendant  might  give  in  evidence  an  eviction  (6),  paymenti; 
or  a  release,  or  that  the  escape  was  occasioned  by  the  plaintiff's  fraud  ] 
and  contrivance,  £c.  (c).    But  in  debt  for  rent  on  an  indenture  of  lease^ 
the  declaration  not  showing  the  deed,  the  defendant  could  not,  under  the 
plea  of  nil  debet,  give  in  evidence  that  the  plaintiff  had  no  estate  in  the 
tenements;  because, if  he  had  pleaded  that  specially,  the  plaintiff  might 
have  replied  the  indenture  and  estopped  him  (^d)  (5).    In  debt  for  reat 
on  a  parol  lease  non  demisit  might  be  pleaded  (e),  but  not  in  debt  for , 
rent  on  an  indenture,  even  by  an  assignee  of  the  lea;5e  (/).    And  rien  in 
arrere  it  was  said,  was  not  a  sufficient  plea,  without  concluding  et  issent 
nil  debet  {g) ;  and  it  was  optional  in  the  defendant  either  to  plead  an  evio- 
tion,  or  to  give  it  in  evidence  upon  nil  debet,  though  in  covenant  he  most 
have  pleaded  it  (A)  (6). 

When  the  deed  was  the  foundation  of  the  action,  although  extrinsic  facts 
are  mixed  with  it,  the  defendant,  if  he  deny  his  execution  of  the  deed  set 
forth  in  the  declaration,  should  plead  non  est  factum,  and  nil  debet  was 
not  a  sufficient  plea  (i)  (7)  ;  as  in  debt  for  a  penalty  on  articles  "^of  agree- 
ment (ft),  or  on  a  bail  bond  (/)  or  on  a  bond  setting  out  the  condition  and 


(tt)  Gilb.  C.  p.  62;  Ld.Ra7m.l6OO;  1  New 
Bep.  104;  1  Saand.276,  n«te8  1,  2;  202»211; 
2  Id.  297,  n.  1. 

(x)  3  Salk.  665;  1  Saand.  88.  note  8. 

(y)  8  &  9  Wm.  8,  o.  27,  a.  6;  p09t. 

(z)  1  Saund.  219;  Carth.  2. 

(a)  1  Snund.  219;  Carth.  2;  Com.  Dig. 
Flaader,  2  W.  16;  2  Saand.  144,  n.  2;  1 
Saond.  218,  D.  4;  219,  n.  7. 

{b)  1  Saand.  204,  note  2. 

(c)  1  M,  &  M  169. 

(d)  1  Salk.  277;  8  T.  R.  487.  From  the 
ease  in  5  T.  R.  4,  2  Wils.  208,  218,  it  appears 
that  the  tenant  is  estopped  from  dispating  the 
title  though  the  demise  was  hj  parol ;  and  see 
forther  as  to  this,  2  Ring.  Rep.  10,  64. 


(e)  Gilb.  Debt,  48& 

(/)  Jd,  486;  see  the  oases  and  argmnoitSy 
2  Taunt.  278,  &o. 

ig)  Gilb  440,  cites  Bro.  DAt,  118;  Kea«; 
168;  Gilb.  Debt,  440;  bat  see  Cowp.  68S,  sai 
the  forms,  pott,  vol.  iii. 

(h)  I  Saand.  294,  note  2. 

(t)  1  Saand.  88,  n.  8;  2  Jd,  187  a,  n.  2;  S 
Ld.  Ra7m.l500.  The  instance  of  debt  fat 
rent  seems  to  be  an  exoeption. 

ik)  See  preceding  note;  2  Ld.  Rajm.  1600; 
2Stra.778;  1  Barnard, £LB.  16;  8Mod.lOS, 
828,  882. 

(/)  Id.i  Forteso.  868,  867;  2  Banal 
187  a. 


(1)  Vide  BalUs  v.  Giddens,  8  Johns.  88. 

(2)  Vide  MUton  o.  Woodworth  and  Ferris,  11  Johns.  474;  Brown  v.  littUidd,  7  WcoL  ' 
464. 

(2)  Vide  Ballis  v.  Giddens,  8  Johns.  88. 

(4)  Jansen  «.  Ostrander,  1  Cowen,  670;  Brown  v.  Littlefield,  7  Wend.  466. 

(6)  See  Davis  «.  Shoemaker,  1  Rawle,  186. 

(6 )  In  debt  for  rent  to  the  lessor  by  the  assignee  of  the  lessee,  a  plea  of  ml  debet  pats  in  issas 
the  whole  declaration.    Dartmouth  College  v,  Cloagh,  8  N.  Hamp.  22. 

(7)  Vide  Minton  v.  Woodworth,  11  Johns.'476;  Boynton  v.  ReyiMlds,  8  liis.  79.    Bot  ttov 
plaintiff  mast  demur,  and  cannot  eknedt  to  it  after  Tcrdiot    Mmr  v.  ll'liStt,  1  Jditf.  Ml.  & 
C.;  2  Johns.  188;  BoUis  v.  Giddens  and  Biownt  8  Johns.  88. 
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breach  (m)  (1).    And  if  in  those  cases  nil  debet  were  pleaded,  the  plain-  or  dbr. 
tiff  ooght  to  demnr  (n),  for  if  he  did  not,  he  would  have  to  prove  every  ^^JS? 
I  allegation  in  his  declaration,  and  the  defendant  would  be  at  liberty  to  avail  ^P®"*^ 
I  himself  of  any  ground  of  defence  which  in  general  might  be  taken  advan- 
I  tage  of  under  the  latter  plea  (o).     A  part^f  to  a  deed  who  means  to  deny 
I  mast  plead  non  est  factum^  and  cannot  in  pleading  deny  its  operation  by 
I  averring  that  "  he  did  not  grant,"  "  did  not  demise,"  &c.,  but  a  stranger 
to  the  deed  need  not  plead  non  est  factum^  but  may  deny  the  efiect  (p) 
u  by  pleading  nonfeoffavit^  Sfc.  (g). 

In  debt  on  bond  or  other  special tpy  when  the  deed  is  the  foundation  of 
the  action,  the  plea  of  Tto/i  est  factum  (r)  is  proper  (2)  ;  either  when  the 
plaintiff's  profert  cannot  be  proved  as  stated  (5)  ;  or  the  deed  wa?  not  exe- 
eated  (8),  or  not  duly  stamped  (^),  or  varies  from  the  declaration  either 
by  a  mis-statement,  or  by  the  omission  of  a  covenant  or  clause,  constituting 
•a  condition  precedent  or  exception  {u).  The  plea  of  non  est  factum 
there  a  variance  is  relied  upon,  should  not  set  out  the  deed  on  oyer  (x). 
lad  the  defendant  may  give  in  evidence  under  the  plea  of  non  est  factum 
iat  the  deed  was  delivered  to  a  third  person  as  an  escrow,  (though  it  is 
atore  usual  to  plead  the  fact)  (^)  ;  or  that  it  was  void  at  common  law  ab  in-- 
ifo  (z)  (4)  as  ihat  it  was  obtained  by  fraud  (a)(5)  ;  or  whilst  the  party  was 


(■)  2  Saond.  187  a,  note  2. 
(t)  A  general  demnrrer  wiU  snffioe,  2  Wils. 
W. 

(0)  5  Esp.  Bep.  88;  2  Sannd.  187  a,  note  2: 
JWih.10. 

ip)  Doct.  Plao.  261 ;  2  Taunt  278;  Stephen, 
U  edit  237,  288,  239.  What  the  general 
atTene  pats  in  iadne,  1  Cromp.  &  Jery.  48; 
ii'n(2e2Tattnt  282. 

iq)  8  Ney.  A  Man.  60*  in  note. 

(r)  See  the  role  in  general,  1  Tjrw.  197» 
»6.206. 

(s)  4  East,  586;   Com.  Dig.  Pleader,  2  W. 

fO  6T.  K.  817. 

(h)  .4A/e,808,'809;  11  East,  688;  1  Oampb. 
.10;  Cbm.  Dig.  Pleader,  2  W.  18;  2  Stra.  1104; 
iBdseee  Taunt  894;  2  Marsh.  96,  S.  C;  4 
M.  &  Set  470;  5  Moore.  164;  1  Stark.  294;  2 
D.  &  R.  662. 

[X)  AnU,  488. 


(y)  4  Esp.  Bep.  225;  6  Mod.  217;  1  Sid. 
450;  f  Salk.274;  2Rol.  Ab.  683;  SirT.Raym. 
197;  Com.  Dig.  Pleader,  2  W.  18;  4  East,  94; 

1  Bar«  &  Adol.  226. 

(z)  5  Co.  119;  2  Wils.  841,  447;  bat  see 

2  Chit  Rep.  884;  2  SUrk.  35,  S.  C.>  where 
it  was  ruled  that  the  defendant  oiUinott  under 
the  plea  of  non  ett  factum  to  a  declaration 
upon  a  bondj  go  into  evidence  to  show 
that  the  consideration,  was  illegal  at  com- 
mon law.  See  11  Moore,  91;  8  fiingh.  822, 
S.  C.  ^ 

(a)  2  Campb.  272,  273;  quoted  and  oyer- 
ruled  as  a  general  position  in  Edwards  v. 
Brown,  1  Tyr.  Rep.  196.  Where  it  was  hold- 
en  that  a  flrauaalent  misrepresentation  of 
the  legal  efftci  of  a  deed  mast  be  pleaded  spe- 
cially. The  case  in  2  Campb.  only  proves  that 
coverture  may  be  given  in  eyidenoe  under  non 
est  factum. 


(1)  Allen  V.  Smith,  2  HalBt  158.  JVTZ  debet  is  not  a  good  plea  to  an  action  of  debt  on  a 
ittogDinnce.  Ballis  v.  Giddings,  8  Johns.  82;  Niblo  v.  CUrk,  8  WendeU,  24.  Bat,  this 
^  a  good  plea  to  an  action  o(  debt  on  a  bond  ibr  the  jail  limits.  Minton  v.  Woodworth,  11 
**!».  474. 

(2)  This  plea  only  puts  the  deed  in  issue,  and  the  plaintiff  need  not  prove  the  other  aver- 
>KotB  in  his  declaration.  Gardner  v.  Gardner,  10  Johns.  47.  In  covenant  or  debt  the  plea  of 
^ett  factum  only  puts  in  issae  the  giving  of  the  deed,  and  it  is  not  necessary  in  such  a  case 
m  the  plaintiff  to  prove  the  averments  or  breaches  contained  in  his  declaration ;  the  plea 
i^ti  all  material  averments.  Legg  v,  Robinson,  7  Wend.  194;  Conroier  v.  Graham,  1  Ohio, 
180.  See  Reynolds  v.  Rogers,  5  Ohio,  169;  BraEee  v.  Blake,  5  Ohio,  840;  Granger  v.  Granger, 
«  Oiuo,  35. 

(3)  See  Seymour  v.  Harvey,  8  Conn.  63. 

(4)  Phelps  V.  Decker,  10  Mass.'267,  274;  Anthony  v.  Wilson,  14  Pick.  808,  405;  Bottomley 
t.  U.  States.  1  Story,  C.  C.  185.  Aii  usury,  Colton  v.  Lake,  2  Mass.  540;  Jackson  v.  Stetson. 
Ka.48,54. 

(6)  Ai  that  a  difierent  instrument  was  substituted  instead  of  the  one  which  the  defendant 
*MNd  he  was  exeeuting.  VanValkenburg  v.  Ronk,  22  Johns.  887;  Taylor  v.  King,  7  Munf. 
8>tl   8o»  the  detedaat  msi/  give  in  evidence  under  nan  nl  factum^  that  he  was  made  to  sign 
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drunk  (i)  ;  or  made  by  a  married  woman  (c)  (1)  ;  or  a  lunatic  (d)  (2)  ; 
^J2J^°_  or  a  person  intoxicated,  Ac. ;  or  that  it  became  void  after  it  was  made,  and 
^^^^  before  the  •commencement  of  the  action  (e),  by  erasure,  alteration,  addi- 
tion, Ac.  (/).  If  only  non  est  factum  be  pleaded,  and  it  appear  that  the 
obligor  could  not  write,  defendant's  counsel  cannot  inquire  into  circumstan- 
ces (g-).  And  matter  which  shows  that  the  deed  was  merely  voidable  (A) 
(3)  on  account  of  infancy  (i)  (4)  ;  or  duress  Q)  ;  or  that  it  was  void  by  act 
of  parliament  (A;),  in  respect  of  usury  (/)»  usury  must  be  pUaded^  and  can- 
not be  objected  to  by  setting  out  the  deed  and  demurring  (»i),  gaming  (»), 
Ac. ;  or  that  a  bail  bond  was  not  made  according  to  the  23  Hen. -6,  c.  9; 
must  in  general  be  pleaded.  In  a  case,  however,  of  a  bail  bond,  if  it  ap- 
pear upon  the  face  of  the  declaration  that  the  bond  has  been  made  contra- 
ry to  the  provision  of  the  statute,  the  defendant  may  demur,  or  move  in 
arrest  of  judgment  after  verdict  upon  plea  of  non  est  factum  (o  ).  And  if 
a  bail  bond  be  dated  and  made  after  the  return-day  of  the  writ,  the  defend- 
ant may  avoid  it  under  a  plea  of  non  est  factum  {p).  Defence  arising  on 
statutes  must  in  general  be  pleaded  specially,  and  therefore  under  non  est 
factum  defendant  cannot  insist  that  an  annuity  bond  ought  to  have  been 
enrolled  (g).  And  defendant,  in  an  action  on  a  bail  bond,  cannot  plead 
or  show  that  the  afiBdavit  to  hold  to  bail  was  defective  (r),  or  not  filed  («) 
or  perhaps  that  there  was  nfft  any  affidavit  (5)  under  the  plea  of  non  est 
factum  J  or  take  advantage  of  the  objections  that  the  action  is  brought  in 


(6)  Ante,  476;  8  Campb.  88. 

(c)  Com.  Dig.  Pleader,  2  W.  18;  12  Mod. 
101 ;  8  Keb.  228;  2  Stra.  1104;  ante,  447. 

{d)  8  Campb.  126;  2  Atk.41'2;  8  Mod.  810; 
2  Stra.  1104;  4  Co.  123;  Ld.  Kaym.  816;  2 
Salk.  676;  see  ante,  476. 

(e)  6  Co.  119  b,  accf  Sav.  71 ,  semble  con^ 
tira. 

(/)  6  Co.  28, 119  b;  Bui.  Ni.  Pri.  172;  Co. 
Lit.  86  b;  notes  6,  7;*  226;  11  Co.  27»  28; 
what  8ufficieDt«  4  Cruise,  868. 

{g)  Cranbrook  «.  Dadd,  6  Car.  &  P.  402. 

(A)  6  Co.  119  a;  Gilb.  Debt,  487 ;  2  SaUc. 
676;  1  Lord  Raym.  816. 

(i)  1  Salk.  279;  8  Burr.  1806,  1794;  2 
bst.  488;  8  Mod.  810;  8  M  &  Sel.  478;  2 
Btra.  1104;  note  (t);  1  Tyrw.207,S.  P. 

{j)  1  Tyrw.  Rep.  207;  and  so  must  ft-and, 
id.  ibid,;  Co.  119  a;  2  Inst.  482,  488 ;  Com. 
Dig.  Pleader,  2  W.  19,  20;  Bao.  Ab.  Pleader, 
6.  8;  Duress,  D.;  Bui.  N.  Pri.  171;  9  Vin. 
Ab.  822;  1  Saund.  166,  note  4. 

{k)  6  Co.  149  a;  Bui.  Ni.  Pri,  224 ;  2  Saund. 
166  a,  note  4;  9  East,  408, 416;  18  East,  87; 


7  East,  629,  ace;  but  see  4  M.  &  SeL  88& 
How  to  plead  illegality  of  consideration,  see 
11  Moore,  91 ;  8  Bing.  822,  S.  0.  Usury  most 
be  pleaded  to  action  on  a  deed ;  and  though 
apparent  on  face  of  same,  a  demurrer  would 
not  be  sustainable,  8  Nev.  &Man.  666;  1  AdoL 
&  £1.  676. 

(0  1  Stra.  698;  Com.  Dig.  Pleader,  2  W. 
28. 

(m  )  Ferguson  v.  Sprang,  1  AdoL  &  £1. 676; 

8  Key.  &  ^an.  16 ),  S.  C. 

(n)  Com.  Dig.  Pleader,  2  W.  26;  1  Gsmpb. 
291. 

(o)  1  Saund.  161,  n.  1 ;  2  T.  R.  606;  2 
Saund.  60,  note  8;  1  Bar.  &  Adol.  226, 

(p)  4M.  &Sel.  888. 

iq)  Mestayer  9.  Biggs,  4  Tyr.  471;  2  DowL 
696. 

(r)  Norton  v.  DanTers,  7  T.  R.  876;  Hime 
v.  Liversedge,  1  Cr.&  M.  382;  1  DowL  660. 

(0  Knowles  v,  Stevens,  1  Or.  M.  &  IL  26; 
eed  q%are  as  to  plea  that  no  affidavit  wsft 
made,  per  Alderson,  B. 


the  instrument  whea  so  drunk  as  not  to  know  what  he  did.  Phillipp's  Et.  128;  Pitt  v.  Smitht 
8  Campb.  88;  Dorr  v^  Munsell,  18  Johns.  480.  In  an  aotien  at  law  on  a  specialty,  it  is  not 
oompetent  for  the  defendant  to  avoid  it,  by  pleading  that  it  was  obtained  on  fraudulent  misre^ 
Tesentations  made  by  the  pUinti£  Wyche  v.  Maoklin,  2  Rand.  426;  Vroomaa  v.  Phelps^  ^ 
Johns.  177;  Franohot  v.  Leaob,  6  Cow,  606.  Aliter  in  Pennsylvania,  where  there  is  no  oooil 
of  equity.  Stubbs  v.  Pyle,  14  Serg.  &  Rawle,  208;  Stoever  v.  Weir,  10  Serg  &  Rawlev  *i6,  sad 
in  New  Jersey  the  law  is  the  same  as  in  Pennsylvania.  Mason  «.  Evaaa,  Oc»ze>  182;  Banows 
V.  Bispbam,  6  Halat^  110. 

(1)  Contra,  Marine   Int.  Go.  of  Alexaiidria  v,  Hodgson,  6  Cxanoh,  219,  Par  Living- 
ston. J. 

(2)  Vide  ante,  61L 

(8)  Worcester  v.  Eaton,  18  Mass.  871;  Hills  «.  EUiott,  12  lb.  26. 
(i)  Vi49  Marine  Ini.  Co.  of  Afesandvi*  «.  HodgiM,  6  Cranoh,  119. 
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the  wrong  Court  (0  (1).    And  a  specialty  cannot  in  general  be  avoided   tx  vnkt. 
by  Dsury,  or  other  illegality  in  the  consideration  appearing  merely  in  evi-  2dl/.  Da 
dence,  or  on  the  face  of  the  condition,  but  the  fact  must  be  pleaded  spe- •P*®'*^'^*' 
cially  (2),  and  the  defendant  cannot  demur  (u).    Th»  defendant  must  also 
plead  specially  payment  of  a  bond,  £c.  (8)  either  on  or  after  the  day  {v)  : 
and  ^where  no  interest  has  been  paid  on  the  bond  after  the  time  mention-  [  *485  ] 
ed  in  the  condition,  and  there  is  no  other  circumstance  to  Negative  the 
presamption  of  payment  on  that  day,  arising  from  twenty  years  having 
elapsed,  then  the  plea  may  be  solvit  ad  diem^  but  otherwise  it  should  be 
ioloU  post  diem  (z).     So  performance,  or  any  matter  in  excuse  of  it,  as 
non  damnificatus  to  a  bond  of  indemnity  (^)(4)  ;  no  award  to  an  arbitra- 
tion bond  (2r)(5)  or  to  a  bail  bond  no  process  to  arrest  the  defendant,  Ac. 
(a) ;  and  matters  in  discharge  of  the  action,  as  a  tender,  set-off  (fr),  ac- 
cord and  satisfaction  (c)  (6),  former  recovery,  release,  and  foreign  attach- 
ment {d)  (7),  must  be  pleaded  in  this  action  (A).    The  nonjoinder  of  a   r  •^gg  -i 
coobliger  is  immaterial  except  upon  a  plea  in  abatement  (e).  ^  ^ 


(I)  2  OUDpb  896. 

(m)  2BI.  a.  1108;  1  Saond.  295;  2  M.  & 
Sl  877;  2  Chit.  Rep.  884;  2  Stark.  85,  S.  C. 

(v)  4  Adbc,  c.  16;  tolvU  pott  ditm  is  not 
pltukble  to  sail  by  th«  crown,  1  Price,  28. 

{t)  1  Strs.  852;  and  see  Rep.  temp.  Hardir. 
U3,  as  to  these  pleas  in  general. 

(y)  1  B.  &  P.  610,  note  a;  1  Tannt  428; 
qttlity  and  form  of  this  plea,  pot^ 

(i)  Misoondact  of  arbitrator  not  pleadable, 
2  M.  &  P.  845. 

(ff)  Say.  116. 

(6)  8  Geo.  2,  c  24,  s.  6;  Bal.  K.  P.  172; 
Wilifls,  262,  263. 

(e)  There  is  no  plea  to  debt  on  a  money 
boiMi,&c.;  see  7  East,  150;  Com.  Dig.  Accord 
andsatisfsction;  1  Taunt.  428. 

(i)  1  Saand.  67  a,  note  1;  Co.  Ent.  189  b, 
42  s;  Lib.  PUio.  160,  pi.  113;  2  Lib.  Intrat, 
164;  2  Show.  874;  8  East,  878. 


(A)  It  is  to  be  obserred,  howsTer,  that  al- 
though in  an  action  on  a  bond,  perfermanoSv 
or  that  the  obligee  was  damnified  by  his  own 
wrong  should  be  specially  pleaded;  yet  when 
the  damnification  is  not  by  the  wrong  of  the 
obligee,  or  is  not  a  damnification  arising  on 
the  contract,  and  would  not  be  an  answer  to 
the  action,  the  defendant  may  take  advantage 
of  the  circumstance  nnder  non  e$t  factum  in 
reduction  of  damages;  ss  when  in  an  action 
against  the  defendant  on  a  bond  conditioned 
for  the  performance  of  a  contract  by  a  third 
person,  the  loss  arose  not  from  the  non-per- 
formance of  the  contract,  but  from  the  plain- 
tiff having  advanced  a  larger  sum  to  the  con- 
tractor by  way  of  instalment,  than  the  contract 
required  him  to  do.  Warn  v.  CalTert*  7  A.  & 
£.148;  2  N.  &  P.  126,  8.  C. 

(e)  jffi/e,46. 


(1)  And  baU  in  an  action  agaiast  them  wiU  not  be  perndtted  to  deny  the  arrest  of  the  prin- 
eipaL    Bean  v.  Parker,  17  Mass.  591. 

(2)  See  Cowles  v.  Woodruff,  in  Equity,  8  Conn.  85. 

(8)  In  Pennsylvania,  matters  that  show  fraud  or  want  of  consideration  may  be  given  In 
eTidence  under  plea  of  payment,  notice  being  given  to  the  adverse  party.  Baring  v,  Shippen, 
2  Bin.  164.  See  8  Serg.  &  Eawle,  25,  26;  Oouohenaner  v.  Cooper,  8  Serg.  ^  Rawle.  187. 
Upon  the  plea  of  payment  to  debt  on  bond,  it  is  competent  for  the  defendant  to  give  in 
Hideooe,  that  wheat  was  delivered  to  the  platuUff  on  account  of  the  bond,  at  a  certain  price, 
ud  that  the  defendant  assigned  sandry  debts  to  the  plaintiff,  part  of  which  was  collected 
bj  the  plaintiff;  and  part  lo8»  by  his  indulgence  or  negligence.    Buddington  v.  Kitk,  8  Cranoh* 

(4)  Andrus  v.  Waring,  20  Johns.  162.  To  an  action  of  debt  for  the  penalty  of  a  bond  gi^tn 
to  s  sheriff  for  security  for  the  liberties  of  the  jail,  non  damnificatui  is  not  a  good  plea.  Gamp, 
a  Allen,  7  Halst.  1;  Woods  v.  Rowan,  5  Johns.  42.  But  nil  d*bet  is.  Minton  v,  Woodworth. 
11  Johns.  474;  Bullis  v,  Giddens,  8  Johns.  82.  In  Fisher  v.  Ellis,  6  Greenl.  455,  it  was 
kdd  that  in  debt  on  bond  taken  pursuant  to  the  statute  in  Kaine  relating  to  poor  debtors,  a 
pies  of  performance  of  all  the  conditions  expressed,  or  necessarily  implied  in  the  oond,  was  suffi- 
eient 

(6)  See  James  v.  Walruth,  8  Johns.  410. 

(6)  Strange  «.  Holmes,  7  Cow.  224.  But  the  plea  in  that  case  was  non  ct<  factum  and  % 
Mioe  of  the  special  matter.  An  assignment  of  debts  and  balances  of  account  cannot  be 
pletded  as  an  accord  and  satiBfaotion  to  an  action  of  debt  on  a  bond,  Buddicum  «.  Kirk,  8 
Crsneh.  29i.  An  accord  must  be  executed.  KuaseU  v.  Lytle,  6  Wend.  890.  A  covenant  not 
to  sue  the  obligor  of  a  bond  for  a  given  timt^  cannot  be  pleaded  at  bar.  Winans  t.  Huson,  6  ib. 
471.    But  a  covenant  not  to  sue  may  be  j^eaded  as  a  releasa    Chandler  v.  HtrrUk,  10  Johns. 

(7)  Updifiaff  «.  Spring,  11  8.  ft  B.  188;  Giwien  v.  Sharp,  4  Whart  844. 
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n  HOT.  In  debt  or  scire  facias  on  a  record,  when  the  record  was  the  foondatioQ 
Jj^jjji^'^  of  the  action,  and  not  merely  inducement,  the  plea  of  nil  debet  was  at 
ways  insufficient  and  bad  on  demurrer  (/")  (1).  In  debt  on  an  Irish  or 
foreign  judgment,  it  would  seem  that  nil  debet  was  sufficient,  because  such 
judgments  did  not  partake  of  the  technical  qualities  of  a  record  (g)  (2). 
A  plea  of  payment,  in  an  action  upon  a  record,  was  not  good  at  commoa 
law,  because  such  payment  was  matter  in  pais,  and  not  of  record  ;  but  as  | 
set-ofif  on  simple  contract  cannot  be  pleaded,  it  is  best  to  apply  by  motioa  | 
(A).  By  the  statute  4  Ann.  c.  16,  s.  12,  the  debtor  might  plead  payment  j 
to  actions  brought  on  record,  but  in  order  to  come  within  that  statute,  he  ! 
must  have  paid  all  the  money  due  on  the  record  on  judgment,  so  that  the  ; 
whole  of  such  judgment  must  havd  been  satisfied ;  and  if  it  did  not  go  to  i 
that  extent,  a  plea  of  actual  payment  would  be  bad  (i).  Upon  this  acta . 
plea  of  accord  and  satisfaction  is  insufficient,  as  the  act  only  aathorizes  a 
plea  of  payment  {k)  Nul  tiel  record  was  ,the  proper  plea,  where  there  is 
either  no  record,  or  where  there  was  a  variance  in  the  statement  of  it(/) 
(3)  ;  but  as  this  plea  merely  puts  in  issue  the  existence  of  the  record  as 
stated,  any  matter  in  discharge  must  have  been  pleaded  (4),  such  as  pay- 
ment, which  was  given  by  the  4  Ann.  c.  16  (m) ;  and  accord  and  satis- 
faction was  not  a  sufficient  plea  to  a  bond  conditioned  for  any  other  act ; 
[  *486  1  ^^^  ^^  payment  of  money  (n).  It  is  a  maxim  in  law,  that  *there  can. 
be  no  averment  in  pleading  against  the  validity  of  a  record,  though  there-; 
may  be  against  its  operation,  therefore  no  matter  of  defence  can  be 
pleaded  which   existed  anterior  to  the  recovery   of  the  judgment  (o) 

(/)  AnU.  4S1, 482;  2  Saand.  844;  1  Sannd.  (2)  Com.  Dig.  Pleader,  2  W.  18,  and  R»- 

21;  1  East,  872;  2  Wils.  10.  oord,  C;  Stn.   1721;  1  Saond.   92,  b.  3; 

(g)  See  ante,  106;  4  B.  &  C.  411;  6  D.  ft  GUb.  Debt,  444;  2  Mod.  41. 

R.  471,  S.  C.  (m)  Solvit  |NM/ift>iii  is  not  pleadable  agunat 

{h)  6  Taunt  176;  8  Bing.  292;  7  Bing.  the  Cxo?rn,  1  Prioe,  28. 

29,  61.  (n)  8  East,  251 ;  7  /</.  160. 

(m)  4  Mooxe,  165.  (o)  SnU;  2  Manh.  892. 

W  Id.       . 

(1)  JW  dibit  18  not  a  good  plea  to  an  action  ibnnded  on  a  jadgment  of  another  state.  Ifillf  >. 
Duryee,  7  Cranch,  481;  Sl  Albans  v.  Bosh,  4  Vermont,  58;  Cartts  v.  Gibbs,  1  Pena.  899; 
Lanniog  v.  Sbute,  2  South.  788;  Chifb  v.  Yanoey,  Breese,  2;  Clark  v.  Dajr,  2  Leigb,  Mt 
But  see  HaU  v.  Williams,  6  Pick.  247;  Thurbur  v.  Blaokbourne,  1  N.  Hamp.  242;  AUrioh 
9.  Kenney,  4  Conn.  880;  Starbuok  v.  Murray,  5  Wendell,  148;  Shumway  v.  Stillman,  6  Wcd- 
deU,  447;  McRea  o.  Mattoon,  18  Pick.  58. 

Aa  the  courts  in  most  of  the  States  admit  of  the  inquiry,  in  reference  to  the  jadgments  of  rii- 
ter  states,  whether  the  court  rendering  them  had  jurisdiction,  it  is  difficult  to  undenteod  how 
this  inquiry  can  be  made  unless  some  plea  is  allowed  under  which  it  can  properly  be  entered  in» 
to.  See  Warren  v.  Flagg,  2  Pick.  (2d  ed.)  448  note  (I)  and  cases  dted.  In  Starbuck  e. 
Murray,  5  Wendell,  158,  it  was  said,  that  •<  so  long  as  the  questifn  of  Jurisdiction  ii  m  iaiat, 
the  jud|pnent  of  the  court  of  another  State  is,  in  its  effect,  like  a  foreign  judgment;  it  is  jin«s 
facii  eiridence.'* 

JVt/  dibit  is  a  proper  plea  to  an  action  of  a  judgment  recoTcred  before  a  justice  of  the  peaoe  of  ^' 
another  state;  Warren  v.  Flagg,  2  Pick,  448;  SUverlake  Bank  v,  Harding,  5  Ohio,  846;  Bob-   i 
inson  v.  Prescott,  4  N.  Hamp.  450;  see  Thomas  o.  Robinson,  8  Wendell,  267;  £z  parte  Wit- 
kins.  8  Peters,  202;  Sheldon  v.  Hopkins,  7  Wendell,  485;  Cleveland  v.  Rogers.  6  ib.  488;  Us- 
hurin  «.  Biokford,  6  N.  Hamp.  568;  Cole  «.  Driskell,  1  Blackfl  16;  Collins  o.  Modlsett,ib^ 
60. 

(2)  TTiUiams  v,  Preston,  8  J.  J.  Wash.  600. 

(8)  Vide  BuUis  v.  Giddens,  8  Johns.  88.  The  plaintiff  may  treat  such  a  plea  as  a  nullity,  J 
but  if  he  take  issue  upon  it  and  go  to  trial,  he  cannot  object  to  it  on  motion  in  arrest  of  jiidg*  1 
ment;  Bosh  v.  Cobbett,  2  Johns.  Cas.  256;  Pelter  v.  Mulliner,  2  Johns.  181.  How  the  piM  I 
IS  decided  upon  in  Maryland,  Boteler  v.  The  State,  8  Gill  and  Johns.  859. 
t  v^n^  ^  ^^^  proper  plea  in  an  action  on  the  Judgment  of  a  court  in  another  State,  Tide  FhiW  \ 
ipp  •  Bt.  Dnnlap's  ed.  254,  n.  (a). ;  Mills  v.  Duryep,  7  Cr«ioh,  284. 
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I  (1) ;  and  tbe  original  defendant  himself,  or  his  bail  or  sureties,  conld  not  ^  »■!»* 
plead  that  the  judgment  had  been  obtained  against  him  by  fraud  (p)  ^^^^"^ 
thoDgh  it  might  be  pleaded  that  a  judgment  against  a  third  person  was  so 
>  obtained  (g).  The  defendant  might  have  pleaded  a  release  (r),  or  that 
the  debt  was  levied  by  a  ft.  fa.  (5),  or  elegit  (t),  or  ca.  sa.  {u).  But 
whereto  a  declaration  in  scire  facias  on  a  judgment  in  replevin,  dam- 
ages JE478  IBs,  Ad.  the  defendant  pleaded,  that  before  the  suing  out  the 
scire  facias^  the  plaintiff  sued  out  a  fieri  facias^  commanding  the  sheriff 
to  levy  £274  13*.  4d.  and  which  writ  was  delivered  to  the  sheriff,  who 
before  the  return  thereof  seized  and  took  to  execution  goods  of  the  de- 
fendant to  the  value  of  £37  lis. :  it  was  held  that  such  plea  was  bad,  as 
it  did  not  state  that  the  sheriff  had  returned  the  writ  (a;)  (A)  An  ex- 
ecutor might  plead  plene  adminisiravit  (^),  or  to  debt  on  a  jtidgmont  sug- 
igesting  a  devastavit^  he  might  plead  not  guilty  (z)  ;  and  a  discharge  un-  . 
der  the  lord's  act  was  an  effectual  bar  to  an  action  of  debt  on  a  judgment, 
(a).  The  pleadings  in  debt  or  scire  facias  on  a  recognizance  of  bail, 
:kTe  already  been  pointed  out  (6). 

Indebt  upon  stattUe^nil  debet  was  the  proper  plea  (2),  though  not  guil-  ^thly.  On 
^wonld  in  some  cases  suffice  (c)  (3).  The  pleading  rule,  Hil.  T.  4  W.  ******«• 
^  does  not  seem  to  prescribe  the  form  of  plea  to  debt  on  statute,  but  only 
[applies  to  debt  on  simple  contract.  In  a  recent  case  to  a  declaration  qui 
km,  the  plea  was,  ^^  that  defendant  never  was  indebted  in  the  said  sum 
^aboTd  demanded,  or  any  part  thereof,  modo  et  forma^  <&c."  and  a  learned 
jadge  at  chambers  held  it'  sufficient.  .The  statute  of  limitations  might,  in 
an  action  by  a  common  informer,  be  given  in  evidence  under  the  general 
me  {d) ;  bat  a  former  recovery  by  another  person  could  not  {e)  (A). 

I   In  COVENANT  there  never  was  strictly  speaking  any  plea  of  genera^      ™ 


oovorAar. 


I   M  Moore  «.  Bowmaker,  6  Taont  879,  2 
inli  892,  8.  C. 

{q)Jd, 
I  (r)  Bm.  a.  B.  Beleaee. 
.  (s)  4LeoD.  194;  Sav.  122;  Cro.  Gar  828; 
Wl  675. 
r  (I)  IWer,  299,  b;  1  Lev.  92. 

(«)  OfL  Brer.   800;  1  Balk.  261;  Lutw. 

(s)  4  Moore,  168.    It  Boems  also,  that  aaoh 
albrded  no  answer  to  the  whole  deolara- 
18  the  sum  leried  was  only  safSoient  to 
part  of  the  jadgment,  and  that  it  was 
bad  on  special  demarrer,  id, 
(A)  A  plea  of  nul  tUl  record  to  a  deolara- 
in  Kirefaciat  on  a  jodgment  more   than 
jear  and  a  day  old  pats  in  issae  only  the  re- 
Inciy  of  the  judgment  and  therefore  a  Tar- 


ianoe  in  the  issue  in  the  original  action  oannot 
be  taken  advantage  of.  Phillips  v.  Smith,  2 
Bowl.  N.  8.  688. 

(y)  1  Lord  Raym.  8;  4  Mod.  296;  Salk. 
296;  Skin.  565;  8  East,  2. 

(z)  1  T.  R.  462. 

(a)  82  Geo.  2,  c.  28.  s.  20. 

(6)  Tidd.  9th  ed.  1128;  anU,  111,  112. 

(c)  1  T.  R.  462,  Bac.  Ab.  Pleas,  1 ;  Com. 
Big.  Pleader,  18.  11, 17. 

id)  2  Saund.  68  b;  2  East,  836. 

(e)  1  Stra.  701  ;  Bac.  Ab.  Action,  qui  tarn, 
B. 

(A)  It  has  been  decided  that  the  pleading 
mles  of  HiL  T.  4  W.  4,  do  not  prevent  par- 
ties from  pleading  not  guilty  or  nil  debet,  to 
actions  on  penal  statutes,  and  these  pleas  are 
therefore  still  proper,  and  put  aU  the  &cts  in 


(1)  ^Cardesa  «.  Humes,  5  Serg  &  Rawle,  65.    The  rule  is  the  same,  whether  the  judgment 
iere  obtained  by  confession,  or  default,  or  upon  plea;  M'Farland  v,  Irwin,  8  Johns.  77. 

A]Aaintiff  in  a  jodgment,  who  has  taken  a  note  as  collateral  security  for  the  payment,  cannot 

Cet  on  such  notes,  if  he  issues  an  execution  and  imprisons  the  defendant;  Wakeman  v. 
,  9  Wend.  241;  Sunderland  v.  Lober,  5  ib.  58. 

(2)  Vide  Bumham  v.  Webster,  5  Mass.  270;  Stilson  v,  Tob^,  2  Mass.  521,  522. 

(3)  See  Stikoa  v.  Tobey,  2  Mass.  252;  Boniham  v.  Webster,  5  lb.  266,  270. 
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w  issue,  for  tho  plea  of  non  est  factum  only  pat  the  deed  in  issue  (1),  as  *^ 
ooTENAHT.  (j^^j;  qq  specialtj  (/),  and  not  the  breach  of  covenant  or  any  other  malj 
ter  of  defence ;  and  a  plea  of  non  inf regit  conveniionem  was  bad  on  de* 
marrer,  though  it  would  be  aided  after  verdict  (^)  (2)  and  riens  in  o^ 
rere  was  also  a  bad  plea  in  this  action  (A),  because  it  impliedly  admitij 
•  that  although  nothing  is  now  due,  yet  that  the  money  was  not  paid  on  th|{ 
appointed  day  (A).  The  defendant  must  therefore  always  have  pleadei 
specially  every  matter  which  it  would  be  necessary  to  plead  in  debt  on  ' 
bead  or  other  specialty  (t),  as  that  the  deed  was  avoidable  by  infancy  (f 
or  illegality  of  the  consideration.  However,  under  the  plea  of  non 
factum,  the  defendant  may,  on  the  trial,  avail  himself  of  a  variance 
the  statement  of  the  deed  either  in  respect  of  a  mis-statement,  or  of 
omission  of  *a  covenant,  qualifying  the  contract  {k)  ;  and  this,  althoaj 
the  defendant  has  agreed  to  admit  on  the  trial  the  due  execution  of 
deed  (/)  ;  and  if  the  plaintiff  omit  to  state  a  condition  precedent,  the 
fendant  may  crave  oyer,  and  set  out  the  deed  and  demur  (m)  (4).  In 
action  of  covenant  upon  a  lease  for  the  breach  of  a  covenant  ranni] 
with  the  land,  if  the  plaintiff  claim  as  heir,  devisee,  or  assignee  of  t1 
lessor,  the  defendant  may  traverse  the  derivative  title  of  the  plaintiff  (n] 
or  admitting  that  the  lessor  had  some  legal  estate  in  the  premises  at  t1 
time  of  the  demise,  the  defendant  may  plead  that  such  lessor  was  seizi 
&Q.  of  a  different  estate  from  that  stated  in  the  declaration,  and  tfaerel 
show  that  the  derivative  title  of  the  plaintiff  do.es  not  exist.  But  the  di 
fendant  is  estopped  from  pleading  or  traversing  generaUy^  that  the  h 
was  seized  as  stated  in  the  declaration  (o)  (5)  ;  though  in  an  action 


issue  as  before  the  rales.  Jones  o.  Williams, 
4  M.  &  W.  375;  Earl  Spencer  v.  Swaunel,  8 
M.  &  W.  154.  To  a  declaration  in  debt  on 
Stat  22  G.  2,  c.  46,  s.  14,  charging  the  de- 
fendant that  he  being  deputy  clerk  of  the  peace, 
practised  at  the  sessions  as  an  attorney,  a  plea, 
that  the  defendant  wns  not  at  any  of  thf  times, 
&c.  deputy  clerk  of  the  peace,  nor  did  he  com- 
mit any  of  the  supposed  offences  i^  manner 
and  form,  &o.,  was  held  bad  for  *daplioity,  the 
defendant  should  have  pleaded  not  guilty. 
Faulkner  o.  Cherill,  5  A.  &  E.  218. 

(/)  AnU,  482;  1  Stark.  318.  As  to  what 
may  be  proved  under  this  plea,  see  5  Moore, 
164;  I  Stark.  294. 

{g)  8T.  R  278;  1  Lev.  183;  8  Id.  19;  1 
Sid.  289;  Com.  Dig.  Pleader,  2  V.  ^. 


(h)  Cowp.  588. 

(i)  Com.  Dig.  Pleader,  2  V.  4.  &e. 

(k)  9  East,  18S;  Stra.  1146;  11  East, 
4  Gampb.  20;  2  Stark.  85,  antt,  80S,   8J 
as  to  variances. 

(0  1  Camp.  70. 

(oi)   Com.   Dig.   Pleader,  2   V.   8,  4; 
East,  630. 

(n)  Seymour  v.  Franoo.  Law  Jo«raal,  ^ 
Tii.  Feb.  1829.  K.  B.  p.  18;  and  Whittra  m 
Peacock,  in  C.  P.  8d  June,  1885,  ante,  864. 

(0)    8  T.  R.  437;  2  Stra.  817;  2 
205,  a.  n.  207,  418;  1  New.  Rep.  160. 
Unuit  IS  not  pleadable  to  a  oognis^noe  Ibr 
in  arrear,  under  a  demise  from  a  Moeivw 
Chanoery,  6  Bing.  2. 


(1)  Vide*  Kane  v,  Sanger,  14  Johns.  89;  Cooper  v.  Watson,  10  Wend.  205;  Gardnar 
Gardner,  10  Johns.  47;  Dale  v,  Roosevelt.  9  Cowen,  807;  Hebbard  v,  Delaplatne,  3  Hill,  U, 
M'Neish  V.  Stewart,  7  Cowen,  474;  Barney  v.  Keith,  6  Wendell,  555;  Goulding  v.  ^Fitt, 
Hill,  644.    Non  est  factum  is,  under  the  Statute  of  Ohio,  a  plea  of  the  general  i^ne  in  oor' 
nant,  to  which  a  notice  of  set-off  may  be  appended.  Granger  v.  Granger,  6  Ham.  41. 

(2)  Roosevelt  v.  Fulton,  7  Cow.  71.    The  plea  otnotrinfrtgU  conventionem  is  not  a 
al  issue  but  must  be  pleaded  in  bar.    Phelps  v.  Sanger,  1  Aik.  150.    See  Bender  v. 
ger,  4  Dall.  436. 

(8)  Vide  Marine  Ins.  Co.  of  Alexandria  o.  Hodgson,  6  Cranoh,  219. 

(4)  Snell  V.  SneU,  7  Dowl.  &  Ryl.  249. 

(6)  So  where  there  was  a  demise  by  the  plaintiff  and  his  wife  of  the  wifb*8  estate,  in 
the  plaintiff  had  no  interest,  except  in  right  of  his  wife  and  the  reddendum  and  oovenant  to 
rent,  was  to  the  plaintiff  and  his  wife,  and  her  heirt,  it  was  held,  that  the  defimdaat  in  t  _ 
nant  by  the  husband  for  the  rent,  might  plead,  after  craving  oyer  of  the  lease  that  the  plaial 
never  had  any  estate  in  his  premises,  except  in  right  of  his  wife,  "ifhote  estate  thej  wan;    ' 
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^  soit  of  the  assignee  of  the  termor,  the  defendant  may  deny  that  the  ^ 
lessor  was  possessed  of  the  residue  of  the  term  in  the  manner  alleged  in  ^^""^"'* 
;1ke  declaration  (/?),  when  a  plea  of  performance  in  general  terms  sufSces, 
tnless  specially  demurred  to  (9)(1).  Where  the  defendant  is  a  party  to 
deed,  be  cannot  traverse  its  operation  by  pleading  that  '^  he  did  not 
anly  &c/'  but  must  plead  non  esifaclvm ;  but  the  rule  is  otherwise  in 
case  of  a  stranger  to  the  deed  (r).  The  defendant  must  also  plead, 
ddly^  performance  of  the  covenant  (5)  ;  or  excuse  of  performance 
eviction  (0  (2)  ;  or  by  non-performance  (3)  by  the  plaintiff  of  a  con- 
don  •precedent  («)» or  by  surrender  of  the  lease,  &c.  (y) :  or  admitting  [  •488  ] 
breach  to  have  been  committed,  the  defendant  must  plead  specially 
t  he  is  discharged  (u;)  ;  as  by  his  bankruptcy,  if  the  action  be  for 
ney  demand  due  before  the  act  of  bankruptcy  {x)  :  or  by  accord  and 
IBtisfaction  after  breach  (y)  ;  arbitrament ,(2;),  former  recovery  (a),  for- 
Tn  attachment, 'set-off  (A),  release,  Ac.  (c)  (4).  But  a  parol  accord 
d  satisfaction  made  before  breach  cannot  be  pleaded  in  bar  to  an  action 
coreoant  [d)^  nor  can  a  parol  agreement  for  a  substituted  contract  be 
ded  (e).    A  tender  may  be  pleaded  in  covenant  for  tiie  payment  of 


(p)  4  Moore,  303;  Carotid  v.  Blagrave,  1 
M.  &  B.  531. 

(f )  Varley  v.  Manton»  9  Bing.  368. 
(r)  AnU,  483. 

(1)  Com.  Dig.  Pleader.  2  V.  18;  BqI.   N. 

'  165;  1  B.  &  P«  640.    See  Champ  v.  Ar- 

U  2  Harsh,  246;  Rangier  v.    Morton,  4 

fatti,  466;  Norria  p.  Ins.  Co.  of  N.  Amer- 

SYatee,  b4;  Oyerton  v.  Crabb,  4  Hayw. 

^  Stone  V.   Dennis,  3  Porter,  231;    The 

of  "conditiona  performed**  admits  all  the 

thai  are  well  allegad,  and  assumes  the 

of  peribrmanoe.     Harrison  v.  Park,  1 

J.  Marsh.  VJL    See  Neave  v.  Jenkins,  2 

I)  207;  Both  v.  Miller,  15  Serg.  &  R. 

h  Bamect  v.  Cratcher,  3  Bibb,  202;  Mars- 

0.  Hobbs,2  Mass.  438.    Bryant  v.  Simp- 

38tew.  339;  PoUardv.  Tajlor»2  Bibb» 

(0  ISaucd.  204,B.  2;  2  Id,  176;  2  East, 


676. 

(ii)  8  T.  K  366. 

(v)  1  Saund.  285. 

(w)  Com.  Dig    Pleader,  2  V.  8. 

(jr)  4  T.  R.  156;  1  Saund.  241,  n.  6. 

{y)  1  Taunt.  428;  see  8  Id,  87.  1  M  oore 
60,  8.  C. ;  Id,  358. 

(x)  9  Co.  Rep.  79;  Com.  Dig.  Pleader,  2 
V.  8.  9. 

(a)  Vfhen  should  be  pleaded  as  a&  ectoppeZi 
2  B.  &  Aid.  668;  ante,  478,  n.  (c). 

{b)  See  the  end  of  this  chapter. 

(c)  Com.  Dig.  Pleader,  2  V.  8,  &o.;  an/s, 
478. 

(i<)  1  Taunt.  428. 

(s)  ^  East,  630;  3  T.  R.  596. 

(/)  7  Taunt  486;  1  Moore,  200,  S.  C;  5 
Mod.  18;  1  Ld.  Raym.  566;  12  Mod.  876. 
But  see  Oilb.  C.  P.  63. 


died  wHhoat  issue,  leaving  an  heir,  whereupon  the  estate  of  the  plaintiff  ceased ;  and  that 
Mr  threatened  to  enter  ami  eject  the  liefendant.  unless  he  attorned;  and  the  defendant  was 
>7  compelled  to  attorn,  and  become  tenant  to  the  heir.  Hill  v.  Saunders,  7  Dowl.  &  Ryl. 
Where  the  plaintiff  assigns  a  particular  breach,  a  general  plea  of  performance,  in  the  words 
Ihe  oorenant  is  bad  on  general  demurrer,  as  where  the  covenant  was  to  convey  a  farm,  and 
piaiotiff  assigns  for  breach,  that  before  executing  the  conyeyanpe,  the  defendant  removed 
\  tbe  premises  a  eidfr-mill  which  was  annexed  to  the  fi^ehold,  the  defendant  must  answer 
^larijr  the  breach  assigned.  Bradley  v,  Osterhoudt,  13  Johns.  404. 
)  Bo^  V,  Tjrson,  6  Gill  &  Johns.  453. 

)  £netion  of  the  whole  or  any  part  of  the  demised  premises,  is  a  good  plea  in  bar  to  an  ao- 
» ather  of  debt  or  covenant,  for  rent  Pendleton  «.  Dyett,  4  Cow.  581 ;  15  Pick.  147.  To 
*ttioo  brought  by  a  master  on  the  odvenants  of  an  indenture  of  apprenticeship,  alleging  as  a 
^%  that  the  apprentice  had  left  his  sernoe  within  the  stipulated  time,  it  was  held  to  be  a 
<iefence  that  thie  plaintiff  had  neglected  to  instruct  the  apprentice  in  his  trade  and  had,  un- 
"^rily  obliged  him  to  work  on  Sunday.  Warner  v.  Smith,  8  Conn.  14. 
Pteker  V,  Farmele,  20  Johns.  180.  Bat  a  defendant  cannot  plead  that  the  pluntiff  tn- 
ta  violate  a  covenant,  as  an  excuse  for  his  own  violation  of  it.    Coffin  v*  Bassett,  2  Pick* 


% 


m 


MoKi^  ».  Kirr,  1  Sarg.  ft  VamU,  26. 
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XV 
DBSVUlB. 


In  an  action  of  acooukt,  there  is  no  general  issue  (A).  The  defendaat 
may  plead  infancy  (g*)  ;  and  when  sued  as  bailiff  or  receiver  in  fact,  he 
may  plead  that  he  was  not  bailiff  or  receiver  (A)  ;  but  when  sued  as  tea* 
ant  in  common  under  the  statute  (i),  if  the  declaration  be  properly 
framed,  a  plea  that  the  defendant  is  not  bailiff  or  receiver  would  be  insufEi* 
cient  (A:)  ;  and  if  the  defendant  mean  to  deny  the  plaintiff's  claim,  be 
should  traverse  the  tenancy  in  common.  The  defendant  may  also  plead 
that  he  hath  accounted,  or  a  release,  arbitrament,  bond  ^ven  in  satisfao* 
tion,  and  the  statute  of  limitations  (/)  ;  but  other  matters,  which  admit 
that  the  defendant  was  once  chargeable  and  accountable,  cannot  in  general 
be  pleaded  in  bar  to  the  action,  but  must  be  pleaded  b^re  the  auditors 

In  DETiNxrE  the  general  issue  (although  improperly  so  called)  was  nam 
detinetj  which,  before  the  recent  rules,  put  in  issue  the  facts  of  the  plain* 
tiff's  property  or  possession,  and  the  defendant's  'witholding  the  chattels;' 
but  under  this  plea  the  defendant  could  not  show  that  the  goods 
other  chattels  were  pledged  to  him,  but  must  have  pleaded  that  defeui 
specially,  he  might,  however,  give  in  evidence  a  gift  from  the  plaintiff, 
any  other  fact,  to  prove  that  the  property  in  the  chattel  was  not  in  thi 
plaintiff  (n).  A  lien  must  always  have  been  pleaded  specially  (o).  Tb 
bailment  or  finding  alleged  in  a  declaration  in  detinue  is  not  traversable 

[  *489  ]      *In  each  of  these  actions,  when  brought  by  an  executor  or  admwisiri 
BT  OE     tor,  the  defendant  might  not  only  avail  himself  of  either  of  the  before-mea^^ 

AQAiNBT  tioned  defences,  but  might  also  in  some  cases  deny  the  plaintiff's  represea* 
'  tative  character  (1).  Where  letters  of  administration  had  been  obtains 
in  an  inferior  diocese,  the  defendant  may  plead  in  bar  that  there  we 
bona  notabiHa  {p).  The  general  plea,  ^'  that  the  plaintiff  was  not  nor  is 
administrator  of  all  the  goods,  &q.  "  is  not  sufficient,  where  the  defence 
is,  that  the  letters  of  administration,  which  were  granted  by  a  bishop^, 
were  unfounded,  because  the  intestate  resided  within  another  diocese  nt 
a  different  province,  where  there  were  bona  notabilia  (9).  The  residence 
elsewhere,  <&c.  should  be  specially  pleaded.  So  if  the  defendant,  in  an  ao* 
tion  by  an  executor,  contend  that  the  probate  is  void,  as  that  the  stamp  is 
insufficient,  or  the  seal  forged,  he  should  plead  ne  ungues  executor  (r)  (2)« 
Where  the  plaintiff  necessarily  sues  in  his  representative  character,  tlie 
defendant  cannot,  under  the  general  issue,  take  advantage  of  any  defect|^ 


&o. 


(A)  The  rules  of  Hil.  T»  4  W.  4,  do  not  no- 
tioe  the  form  of  action. 

ig)  Bao.  Ab.  Accompt,  £.;  Com.  Dig.  Ao- 
oompt,  £.  5. 

{h)  Id. 

(0  4  &  5  Ann.  0. 16,  s.  27. 

{k)  Willee,  208. 

(/)  Bao.  Ab.  Aooompt,£.$  Com.  Dig.  Ac- 
oompt,  £.  4  to  6. 

(m)  Jd.i  8  Wite.  78. 


(n)  Co.  Lit  288  a;  4  Bing.  Ill,  V 
See  the  several  pleas.  Com.  Dig.  Pleader. 
X.  8. 

\o)  4  Bing.  106.  Ill,  112;   1  Gak,  127] 
ante,  124. 

(p)  1   Sannd.  274,  note  8.    As  to  pi 
ing  specially  in  actions  fi>r  rent,  see 
817 

(q)  6  B.  &  C.  491;  8  D.  &  B.  247,  8.  C 

(r)  1  Sannd.  276  a,  notes. 


(1)  Bnt  unless  the  plaintiff's  right  to  sue  as  executor  or  administrator  be  put  in  Issae  by 
defendant's  plea,  it  will  be  deemed  to  have  been  admitted. — M'Kimm  9.  Bkldle,  2  DalL  li 
CbampUn  v.  Tilly,  8  Day,  808. 

(2)  In  Jewett  v.  Jewett,  5  Mass.  276,  although  it  was  decided  that  it  was  a  good  plea  in 
by  the  law  of  Massachusetts,  for  an  administrator,  that  he  had  been  removed  from  office  i. 
the  oommenoement  of  the  suit  agftinst  him,  yet  it  was  admitted,  that  by  the  common  lair»  ft 
termination  of  his  power  pending  the  action  did  not  deft«t  it. 


fibst:  befobe  the  beoent  bules. 
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rach  as  the  insufficiency  of  the  stamp  in  the  letters  of  administration     ^  o» 
or  probate,  for  profert  has  been  made  of  them,  and  the  defendant  has  by  ,^,1,^^ 
his  pleading  admitted  them  (s).     But  if  it  were  part  of  the  plain  tiflfs  case       &c. 
to  proro  his  representative  character,  as  where  he  sued  in  trover  upon  his 
constractive  possession,  for  a  conversion  in  his  own  time,  any  defect  in  the  « 

btters  of  administration  or  probate,  which  prevented  him  from  proving 
inch  character,  would,  before  the  recent  rule  Hil.  T.  4  W.  4,  be  fatal, 
although  there  were  no  special  plea  {t). 

In  an  action  against  an  executor  or  administrator  (u),  the  defendant 
aay,  in  addition  to  any  of  the  before-mentioned  defences-,  plead  ne  ungues 
tXQCutovQc)^  or  administrator  (^),  or  that  no  assets  have  come  to  his 
hands  (z)  (1)  :  or  plene  admini^travit  prater  a  sum  not  sufficient  to  sat- 
isfy debts  of  a  higher  nature,  as  bonds  outstanding,  or  judgments  recover- 
ed against  the  deceased  or  the  defendant  by  third  person  (a)  ;  or  plene 
flfaufiu^rain^  except  a  sum  ready  to  be  paid  to  the  plaintiff  (fr)  ;  and  the 
fcfendant  cannot  avail  himself  of  either  of  these  defences  under  the  gene- 
alissae  (c)  ;  but  under  the  general  plea  o^  plene  administravit^  an  execu- 
tor or  administrator  may  give  in  evidence  a  retainer  for  a  debt  due  to  him- 
•elf,  though  it  is  in  general  advisable  'to  plead  it  (d)  Where  the  execu-  [  MQO  ] 
tor  or  administrator  has  no  ground  on  which  to  dispute  the  plaintiff's  debt, 
itisin  geueral  advisable  not  to  deny  it  (^).  So  if  he  cannot  dispute  his 
heing  oxecutor  he  should  not  plead  ne  unques  executor,  for  if  he  do,  and 
the  plaintiff,  on  the  plea  of  plene  administravit^  take  judgment  of  assets 
ftandlo,  and  proceed  to  trial  on  the  other  issue,  and  they  are  found  for 
Ihe  phintiff,  and  no  issue  which  goes  to  the  whole  cause  of  action  is  found 
ftrthe  defendant,  the  defendant  will  be  liable  to  costs  (/)  (2)  ;  but  not 
P  if  the  plaintiff  do  not  take  judgment  of  assets  quando^  and  on  the  trial 
lie  plea  o{  plene  administravU  is  found  for  the  defendant  (^). 


In  an  action  against  an  heir  or  devisee  (A),  the  defendant  may  not  only 
^ead  any  matter  which  might  have  been  pleaded  by  the  ancestors  or  devi- 
fcr,  but  may  also  either  deny  the  character  in  which  he  is  sued  ;  or  admit- 


▲OADnr 

OB 


i(t)2H.&SeLd68. 
_(0  8  Taunt.  112;   1  Saund.  276,  n.  (a);  2 

(s)  8w  the  pleftdings  in  general.  Com.  Dig. 
■dff,  2  D.  8. 

(2)  Com.  Dig.  Pleader,  2  D.  7.    Exeontor 
tluble  till  he  has  proved  or  aoted,  1  M.  & 
668;  4  Bing.  686.  8.0. 
(y)  Com.  D^.  Pleader, 2  D.  7, 18;  see  7  B. 
C.406. 

(t)  Com.  Dig.  Pleader,  2  D.  7.  Although 
u  issue  of  pUne  ctdminittravit  vel  non^ 
I  stamp  on  the  probate  of  testator's  will  is 
Me  in  evidenoe,  yet  it  is  not  even  pri" 
>/oCTi  eTidenoe  of  assets  oome  to  the  hands 
uM  oeoutor,  Mann  v.  Lang,  6  Not.  &  Man. 


(a)  1  Saund.  800  to  88^,  in  notu;  Com. 
Dig.  Pleader,  2  D.  9;  10  East,  818,  815. 

(6)  Post,  vol.  ill 

{c)  Co.  Lit  288  a. 

Id)  Co.  Lit  288  a;  1  Saund.  838,  note  6. 

(e)  5  Bla.  Bep.  1275.  See  Post^  when  ad- 
Tisable  to  plead  the  general  issue,  or  not 

(/)  12  East,  282.  In  such  case  defendant 
should  move  to  withdraw  the  pleas  of  the  gen- 
eral issue,  and  n$  unqvet  executor;  but  see  1 
Bar.  &  Aid.  254;  and  8  Taunt  129;  overrul- 
Ing  1  Saund.  886  b. 

ig)  4 Taunt  185;  lB.&Ald.254;  8Taunt 
129;  Tidd,  9th  ed.  979,  980. 

{h)  Sc»e  the  proceedings  in  general,  Com. 
Dig.  Pleader,  2  E< ;  2  Saund.  7,  and  notes. 


ip)  Shaw  9.  li'Cameron,  11  Serg.  &  Bawle,  252.    Vide  Douglas  v.  Satterlee,  11  Johns 

(2)  In  deti  or  auumptit  agabst  an  executor,  the  plea  of  non  tit  factum  or  non  oMtumptit  is 
^Mon  of  a  wiU  of  which  the  defendant  is  executor;  but  it  is  oUierwise  where  the  action  is 
Ni  dMnaod  on  which  tha  testator  was  not  himself  liable;  as  for  a  legacy,  Hants  v.  Sealy,  6 
■a.  4ii& 

Vol.  I.  65 


480 


OF  THS  SBYBRAt  MiEAfl. 


ting  it,  may  plead  that  he  has  nothings  by  descent  or  bj  devise,  either  gvm- 
^J^JJJ^*  rally  (i),or  specially,  viz.  that  he  has  nothing  but  a  reversion  after  an  e^i 
tate  for  life  or  years,  or  that  he  has  paid  debts  of  an  equal  or  saperior 
degree,  to  the  amount  of  the  assets  descended  or  devised  ;  or  that  he  re- ' 
^  tains  the  assets  to  satisfy  his  own  debt,  of  equal  or  superior  degree,  or  debts 

of  a  superior  degree  due  to  third  persons  (A;)  (1).  The  heir  if  an  inftmt^ 
might  also  have  prayed  that  the  parol  should  demur,  or  be  stayed  tUl  he 
had  become  of  full  age  (/)  ;  but  that  delay,  so  injurious  to  creditors,  was 
abolished  by  1  W.  4,  c.  47,  c  10.  It  was  a  good  plea  by  a  devisee,  that 
the  debt  did  not  accrue  in  the  life- time  of  the  devisor  (t»). 

n  eisB.       iphe  general  issue  in  an  action  on  the  case,  is  ^^  thai  the  defenicmi  is 
not  guilty  of  the  premises  {or^  'grievances,')  above  laid  to  his  charge  iM> 
manner  and  form  as  the  plaintiff  hath  above  thereof  complained  agamai  j 
Aim,  and  of  this  he  puts  himself  upon  the  country,  &c."  In  trespass  it  ia  i 
similar,  except  that  the  word  *'^  force^^  is  substituted  for  **  irrcwig-"  in  tba 
commencement  and  *'  trespasses  "  for  ^^premises^^  or  ^'grievances  " 

[  *491  ]      It  was  observed  by  Lord  Mansfield  (n),  that  "  there  is  an  essential^ ; 
difference  in  pleading  between  actions  of  trespass,  and  actions  on  thft  - 
case ;  the  former  are  actions  stricti  juris,  and  therefore  a  former  recov*-! 
ery,  release,  or  satisfaction,  cannot  be  given  in  evidence,  but  musi  be  I 
pleaded ;  but  an  action  on  the  case  is  founded  upon  the  mere  justice  aad  | 
conscience  of  the  plaintiff's  case,  and  in  the  nature  of  a  bill  of  equity,  and  \ 
in  effect  is  so  (o) ;  and  therefore  a  former  recovery  (/?),  release,  or  ao«: 
cord  and  satisfaction  (g),  need  not,  before  the  late  rules,  be  pleaded,  hot ; 
.  might  have  been  given  in  evidence  (2) ;  for  whatever  would  in  e^^ 
and   conscience,  according  to  the  existing  circumstances,  preclude  tho  \ 
plaintiff  from  recovering,  might,  in  an  action  on  the  case,  be  given  in  evi^ : 
dence  by  the  defendant,  under  the  general  issue,  because  t£e  piaintifib 
must  recover  upon  the  justice  and  conscience  of  his  case,  and  on  thait 
only."     And  in  an  action  on  the  case,  under  the  plea  of  not  guilty,  th» 
defendant  might  not  only  put  the  plaintiff  upon  proof  of  the  whole  chaif;e 
contained  in  the  declaration,  or  show  the  before-mentioned  matters  whidi 
operated  in  discharge  of  the  cause  of  action,  but  might  give  in  evidence 
any  justification  or  excuse  (r).    Thus,  in  an  action  for  a  malicious  in- 
dictment, or  arrest  in  a  civil  action,  the  defendant  might,  under  the  geifc^  ^ 
eral  issue,  show  that  there  was  a  sufficient  or  probable  cause  for  the  pre- 
ceding complaint  of  (s) ;  and  this  had,  before  the  rules,  become  usual. 


(i)  Id.;  Com.  Dig.  PleacKr.  2  K  8. 

{k)  Com.  Dig.  Pleader,  2  £.  8. 

(0  Id.;  anU^Ul. 

(m)  5NeY.  &MaD.  42. 

(n)  8  Burr.  1858;  1  Bla.  Bep.  888,  S.  C; 
1  Wils.  46;  2  Saund.  155  a,  n.  4.  No  doubt 
the  distinction  stated  bv  Lord  Mansfield  waa 
for  a  time  laid  down  and  prevailed,  but  with- 
out any  just  reason.  There  was  in  assumpsit, 
and  debt  on  a  simple  contract,  the  same  re-' 
laxation  and  departure  from  the  principle  of 
pleading;  the  matter  which  admiit  the  facts 
stated  in  the  declaration,  and  avoids  it,  should 


be  specially  pleaded,  see  potL 

(o)  This  reliaed  description  of  the 
upon  the  case  would  not  be  tenable  at  the  pr»* 
ent  day. 

(p)  Sed  vide  2  B.  &  A.  668;  see  ai«i<,478, 
and  id,  note  (c).  It  should  be  specially  pleail- 
ed,  id» 

{q)  1  Stark.  B.  97. 

(r)  8  Burr.  1858;  1  Bla.  Bep.  888,  a C;  \ 
Stark.  97;  1  Wils.  45;  2  Saund.  155  a,  doI» 
4;  2  Mod.  276;  8  Id,  166;  Com.  Bep.  278;  1 
Wils.  44,  175;  2  Saund.  155  a. 

(«)  8  Mod.  166;  Cro.  Eliz.  871, 900. 


(1 )  Or  he  may  plead  in  abatement  the  nonjoinder  of  the  hein  of  a  deceased  heir  having 
bydesoent.    St.  Mary's  Churoh  tr.  Wallace,  6  Halat  81L 

(2)  Vide  Jonee  v.  Scriyen,  8  Johns.  468. 
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Ihoagh  more  anciently  a  special  plea  was  preferred  (t).    So  in  case  for    »  <>^^*"' 
obstracting  ancient  lights,  a  custom  of  London  to  build  on  an  ancient 
foondation  to  any  height,  might  have  been  given  in  evidence  by  the  de- 
feadaot  (u)  ;  and  though  a  license  must  have  been  pleaded  in  trespass, 
yet  it  was  the  practice  to  admit  it  in  evidence  in  an  action  on  the  case 

With  respect  to  actions  for  a  libels  or  slanderous  wards j  we  will  con-    iLAspn. 
lider,  1st,  When  it  was  sufficient  to  plead  the  general  issue ;  2dly,  When  J^^tiOTM^for 
there  must  have  'been  a  special  plea  of  justification,  and  how  it  should*  be  Blander  in 
framed.  partioi^Ar 

1st  Consistently  with  the  relaxatioa  which  had  obtained  in  other  ac-  Jj^*^ 
tions  on  the  case,  the  defendant  might  upon  the  general  issue  defend  him-  roles. 
iBlf,  if  there  had  been  a  release,  or  accord  and  satisfaction  (y) .  And  it 
was  dear  that  if  he  denied  or  disapproved  any  of  the  ^material  facts  [  *492  ] 
which  essentially  constituted  the  gist  or  cause  of  action,  the  general  issue 
woald  suffice ;  as  if  he  disputed  the  publication  of  the  scandal,  or  that  it 
ttncemed  the  plaintiff,  or  did  not  bear  the  meaning'  which  was  affixed  to 
it  in  the  declaration,  and  which  the  plaintiff  had  bound  himself  to  estab- 
lish, so  that  there  was  a  fatal  variance  ;  or,  the  words  not  being  action- 
ible  without  the  aid  of  special  damage,  that  no  such  injury  had  occurred, 
Ac  {z).  So  where  the  defence  was,  that  the  libel  or  slander  wIeui  pub- 
lished or  spoken,  not  in  the  malicious  sense  imputed  in  the  declaration, 
tmt  in  an  innocent  sense,  or  upon  an  occasion  which  warranted  the  publi- 
eatioa,  the  same  might  have  been  given  in  evidence  under  the  general  issue, 
because  it  proved  that  thei  defendant  was  not  guilty  of  the  malicioits  slan* 
der  as  charged  in  the  declaration ;  as  if  the  words  were  spoken  by  the  de^ 
iondant  as  counsel,  and  were  pertinent  to  the  matter  in  question  (a)  (1) ; 
V  were  written  or  spoken  in  confidence,  and  without  malice,  as  when  a 
iBaster  honestly  and  fairly  had  given  the  character  of  a  servant  to  one 
who  asked  his  character  with  a  view  to  hire  him  (6)  (2)  ;  or  if  the 
words  were  innocently  read,  as  a  story  out  of  history  (c)  ;  or  were  spo- 
hm  through  concern  (cf) ;  or  in  a  sense  not  defamatory  (e) ;  for  by  so 

(0  1  Rol.  R.  438;  Oro.  Eliz.  871, 900.    Bat  P.  621;  1  B.  &  Aid.  288. 
iawaee2  Bing.  N.  C.  114.  (b)  Bui.  N.  P.  8;   1  T.  R.  110;   1  B.  &  P. 

(»)  1  Com.  Bep.  278;   1  Wits.  45. 176;  2  628;   SB.   &  C.  684;   8  M.  &  R.  101,  S.  C. 

lioi  271.    See  as  to  saoh  costoms,  3  Oar.  &  AtiUr  if  txprtu  malioe,  &c.  in  the  master,  id,; 

P.  610.  8  B.  &  P.  687. 

(jr)  8  East,  808;  2  Mod.  6,  7.  (c)  Gro.  Jao.  91. 

(9)  Auie;  1  Stark.  Rep.  97.  (d)  1  Lev.  82. 

(z)  See  posi.  as  to  the  qualities  of  pleas,  1         (e)  4  Rep.  12  k;  Peake  R.  4;  1  Campb.  4S; 

ftut  SUnder.  2d  edit.  454,  464,  466.  7  Taunt.  481 ;  4  Price,  46,  8.  G. 

(•)  Cro.  Jac.  90;  Poph.  96;  see  Holt,  G.  N. 

(1)  15  Mass.  60.  But  it  is  a  libel  in  England,  to  publish  a  oorreot  speeoh  of  counsel  in  a 
ttie,  though  the  facts  of  the  case  and  the  law  as  applicable  to  them,  may  be  published.  Flint 
t.  Fike,  6  Dowl.  &  Ryl.  628.  And  it  is  no  justification  to  an  action  for  a  libel  in  a  newspaper^ 
ftit  the  matter  complained  of  is  a  true,  fair,  just,  and  correct  account  of  proceedings  which 
Ink  plaee  at  public  police  offioe  in  the  course  of  a  preliminary  inquiry,  openly  and  publicly 
loadaeted  before  a  justice,  upon  a  criminal  charge  against  the  pUintiff,  although  published 
vith  no  scandalous,  defamatory,  unworthy  or  unlawful  motive,  but  merely  as  public  news. 
l^neaa  «.  Thwaites,  6  Dowl.  &  Ryl  447.  See  however,  as  to  the  right  to  publish  a  correct 
iBeooDt  of  judicial  proceedings,  Gommon wealth  v.  Blanding,  8  Pick.  804;  Glark  v,  Binney,  2 
liek.  117.  In  an  action  of  slander,  for  charging  the  plaintiff  with  perjury  in  a  judicial  pro- 
viding, the  defendant  on  a  plea  of  noi  guilty  (though  not  permittid  to  prove  the  faltUy  of  the 
voids  spoken  by  the  plaintiff)  may  prove  wAol  thou  n^ordi  iqtrt,  in  mltifMlQii  of  daouigQi. 
^ant  V.  Hover,  6  Mnnf.  18. 

(2)  8  Plok.  816.    Per  Pabxik,  C.  J. 


492 


OF  THE  SEVERAL  PLEAS. 


or  oAot.  showing  the  manner  and  occasion  of  speaking  the  words,  the  defendant 
In  aeUons  proved  that  they  were  not  spoken  with  malice.  But  in  most  of  the  fore- 
in  parSoa-  S^^^S  instances,  the  defendant  might  have  pleaded  those  matters  specially 
lar.  (/),for  a  defendant  should  never  be  compelled  to  rely  alone  on  the  gene- 

ral issue  when  he  confessed  the  words,  and  justified  them,  or  confessed  the 
words,  and  by  special  matter  showed  that  they  were  not  accountable  (g-) ; 
but  recently,  before  Reg.  Gen.  Hil.  T.  4,  W.  4,  it  had  bepome  more  usdal 
to  give  then)  in  evidence  under  the  general  issue  (A). 

So,  under  the  general  issue, «the  defendant  might,  in  an  action  for  a  libel 
upon  the  plaintiff  in  his  business  of  a  bookseller,  accusing  him  of  publish* 
ing  immoral  works,  adduce  evidence  to  show  that  the  supposed  libel  was 
a  fair  stricture  upon  the  general  run  of  the  plaintiffs  publications  (t}.  And 
[  *498  ]  it  was  not  necessary  to  plead  specially  that  the  Mefendant  acted  and  spokt 
in  his  character  of  a  judge,  or  juror,  or  a  party,  or  witness,  in  a  judicial 
proceeding,  in  uttering  the  supposed  slander;  or  that  the  publicatioa 
was  procured  by  the  contrivance  of  the  plaintiff  with  a  view  to  an  action 
(ft),  and  it  has  been  held,  in  an  action  on  a  libel  in  a  hand-bill,  offering  a 
reward  for  the  recovery  of  certain  bills,  and  stating  that  the  plaintiff  was 
suspected  of  having  embezzled  them,  that  the  defendant  may  show  under 
the  general  issue  that  the  hand-bill  was  published  bona  fide  with  a  view 
to  the  protection  of  persons  liable  on  the  bills,  or  to  the  conviction  of  the 
offender  (/). 

It  appears  to  be  a  doubtful  question,  whether  in  an  action  for  a  libel  or , 
slander,  the  defendant  could  be  admitted  to  prove  in  mUigalion  ofdasMr 
ges^  facts  showing  grounds  of  suspicion^  short  of  actual  proof  of  the  plain*  ; 
tiff^s  guilt ;  or  that  he  was  a  person  of  general  bad  character ;  or  that  Uiere  , 
was  a  general  rumor  that  he  committed  the  act  with  which  he  was  charged. : 
There  are  some  decisions  and  dicta  that  such  evidence  might  be  recei?ed  ; 
to  reduce  the  damages,  on  the  ground  that  it  was  material  in  estimating 
the  extent  of  injury  the  plaintiff  had  received  (m).     But  that  doctrine,  at 
least  as  regarded  the  admissibility  of  evidence  of  the  plaintiff's  general  bad 
character  and  repute^  was  denied  in  the  case  of  Jones  v.  Stephens,  in  the 
Court  of  Exchequer  (n)  ;  which  was  an  action  for  a  libel  on  the  plaintiif 
in  his  character  of  an  attorney,  and  containing  general  reflections  on  his 


(/)  But  Mr.  Storkie  obsenres,  •<  that  in  aU 
oases  where  the  oircomstances  and  occasion  of 
the  speaking  the  words  or  publishing  the  libel 
do  not  afford  an  absolute  bar  to  the  action, 
without  regard  to  the  defendant's  motives  and 
intention,  bat  merely  throw  it  on  the  pluntiff 
to  prove  malioe  in  fact,  the^defendant  cannot 
plead  SQoh  occasional  circnmstances  specially, 
bnt  muti  plead  the  general  issoe.*'  Stark, 
on  Sland.  2d  edit  467;  see  4  B.  &  Aid.  605. 
According  to  this  it  oonld  not  be  specially 

g leaded  that  the  defSmdant  uttered  the  words 
1  giving  the  plaintiff,  his  servant,  a  character, 

{g)  4  Bep.  14  n. 

\h)  1  Saund.  130,  note  1  and  notes,  6th 
edit. 

(t)  1  Campb.  850. 

(Ar)  1  Stark.  Slander,  2d  edit  466,  460;  2 
New  Bep.  141;  6  Esp.  B.  18;  8  Campb.  828. 
By  an  M.  P.  1  M.  &  Sel.  27& 

(0  IM.&M.  ^l, coram  Tindal^C.  J.   Hi* 


lordship  said,  '<  the  defence  here  is,  not  tkst 
the  charge  was  true,  but  that  the  d^endsil 
acted  bona  fide  in  making  it" 

(m)  See  Peake,  £v.  App.  xcii.  8d  ed.  App^ 
xciv.  4th  ed.  828;  2  Camp.  251;  1  H.  &8eL 
284,  286,  n.;  Holt,  N.  P.  B.  299,  807;  PM. 
Ey.  7th  edit  See  1  M.  &  M.  47,  cited  pod^ 
532.  This  was  considered  vezata  quedio^  in  4 
Bing.  228,  224.  The  subject  i9  weU  diseosMd 
in  2  Stark,  on  Slander,  2d  ed.  87,  &e.  In 
Waitham  v.  Weaver,  1  Dow.  &  Ry.  N.  P.  K. 
10,  (S.  C.  in  11  Price,  ^7,  but  difiereoUy 
stated)  it  seems,  a  distinctton  waa  takm  be- 
tween proof  of  facts  showing  tuspiewn  sni 
proof  of  rumors,  vis.  that  at  all  events  fadi 
cannot  be  proved  under  the  general  issne  la 
mitigation  of  damages.  The  plaintiff  is  nOl 
permitted  upon  the  generfil  issue  to  prove  tte 
truth  of  the  libel,  2  Stark.  B.  98;  2  Selw.  N. 
P.  1197. 

(fi)  11  Price,  286. 
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professional  conduct  and  respectability ;  the  defendant  pleaded  the  general  ^  ^^ 
issne,  and  several  pleas  of  justification,  some  of  which  alleged  in   very  ^^JJ^dJr 
general  terms,  that  the  plaintiff  had  conducted  himself  in  an  unprofession-  in  partioa- 
al  and  disreputable  manner  ;  on  the  trial  the  defendant  proposed  to  prove  ^' 
by  vitnesses,  in  support  of  pleas  of  justification,  and.in  contradiction  of  the 
^etural  arerment  in  the  declaration  that  the  plaintiff  had  carried  on  the 
profession  and  business  of  an  attorney  with  great  credit  and  reputation, 
that  the  plaintiff  was  of  general  bad  character  and  repnte  in  his  business  of 
an  attorney,  bnt  the  evidence  was  rejectedrbyth^:  Chief  Baron  as  inadmis- 
sible :  and  on  motion  afterwards  for  a  new  trial,  the  Court  of  Exchequer 
was  of  opinion,  and  *held,  with  many  forcible  observations^  that  snch  evi-  [  *494  ] 
dence  was  not  admissible,  either  in  mitigation  of  damages,  or  in  support 
of  any  of  the  allegations  contained  in  the  pleas  of  justification.     But  in  a 
nbseqaent  case  it  was  held,  that  if  a  justification  had  been  pleaded,  though 
the  eridence  might  fall  short  of  satisfying  the  jury  that  the  strict  legal  of- 
ieoce  was  committed  by  the  plaintiff,  yet  they  may  take  the  facts  into  their 
consideration  in  estimating  the  damages  (o).     It  is  matter  of  prudence, 
depending  on  the  facts  of  each  case,  whether  or  not  to  plead  a  justification. 
If  the  evidence  will  either  establish  the  plaintiff's  guilt,  or  at  least  establish 
Us  culpable  conduct,  it  seems  in  general  advisable  to  plead  a  justification  as 
generally  as  may  be  admissible. 

In  Saunders  v.  Mills  (/i),  the  Court  of  Common  Pleas  held  that  the  de-  When  and 
fendant,  in  mitigation  of  damages,  might  show  that  he  copied  a  libellous ^^J|.^ 
report  of  an  action  from  another  newspaper  into  his  own,  and  so  was  notspeoi^y. 
the  inventor  of  the  slander,  and  consequently  had  less  of  malice  against  the 
plaintiff ;  but  that  he  could  not  prove  that  it  had  appeared  concurrently  in 
ie?eral  other  newspapers. 

2dly.  When  the  defendant  must  specially  justify  the  libel  or  slander^ 
9idhow  the  plea  should  be  framed.  It  is  now  well  settled,  that  in  an  ac- 
tion for  a  libel  or  slanderous  words  the  defendant  cannot  under  the  general 
issue,  give  in  evidence  the  truth  of  the  matter,  or  any  part  of  it,  even  in 
iidtipation  of  damages;  but  mti«/ justify  specially  (1),  stating  the  partio- 
tdar  facts  which  evince  the  truth  of  the  imputation  (q) ;  and  the  rule 
holds  whether  the  imputation  upon  the  plaintiff's  character  be  of  a  general 
■<^  specific  nature  (r).  But  in  an  action  for  words  not  actionable  in  them- 
;  tehes,  itf  was  held,  that  evidence  of  their  truth  might  be  given  in  evidence 
onder  ike  general  issue  (5).  In  framing  a  plea  of  justification  of  the  truth, 
eare  must  be  taken  to  observe  the  following  rules :  1st,  It  is  necessary, 
although  the  libel  contain  a  general  imputation  upon  the  plaintiff's  charac 
ter,  that  the  plea  should  state  specific  factSy  showing  in  what  particular  in- 

(0)  QuQmeni  o.  ffluMkle  and  others,  6  Car.  prove  other  words  not  stated  in  his  declaration 
It  F.  475.  to  show  maUoe,  &o.  (see  ante,  406)  the  defend- 
er) 6  Bing.  218.  ant  may,  nnder  the  general  iasae,  prove  the 
iq)  See  Stra.  1200;    Wflles,  20,  24;    1  troth  of  tvcA  words,  2  Stark.  Rep.  466.    The 
fcud.  180,  n.  1,  248,  0.  n.  1;    11  Price,  defendant  cannot  be  allowed  to  prove  that  the 
^;   Selw.  N.  P.   Slander,  IV.  Libel,  n.;  jUaintif  liUlUd  him,  8  B.  &  C.  118;  4  B.  & 
t  C.  &  p.  512;    1  Stark.  Slander,  2d  ed.  B.  670,  S.  C;  1  R.  &  k.  422. 
iB6.  (f)  1  M.  &  M.  1. 
(r)  Id,;   Wm«,  24.    Bat  if  the  pluntiff 

(1)  Vide  Sheppard  v.  MerriU,  18  Johns.  476. 
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or  oAfli.  stances,  and  in  what  exact  manner  he  has  misconducted  himself  (/)  ;  2dfy. 
fordADder  '^^^  matters  set  up  by  way  of  justification  should  be  strictly  comformable 
in  partioii-  with  the  slander  laid  in  the  declaration,  and  mast  be  proved  as  laid,  at 
^-  least  in  substance  (u)  ;  and,  3dly,  if  the  matter  of  justification  can  be  ex-, 

tended  to  *the  whole  of  the  libel  or  slander,  the  plea  should  not  be  con- 
fined to  part  only,  leaving  the  rest  unjustified  (v). 

It  is  now  decided,  that  in  an  action  for  a  libel^  it  is  not  a  good  plea 
that  the  libellous  matter  was  commuoicated  to  the  defendant  by  a  third 
person,  whose  name  the  defendant  disclosed  when  he  published  the  state* 
ment  (x)  (1).  And  it  is  extremely  probable  that  the  same  general  doc* 
trine  would  be  applied  to  oral  slanders  (^).  At  all  events,  this  defence, 
if  any,  should  be  specially  pleaded  {z)  And  it  would  be  necessary  to*^ 
state  in  the  plea,  in  h(Bc  verba^  the  very  words  used  by  the  author  (^a) ; 
and  to  give  a  cause  of  actiou  agaiust  the  latter,  by  showing  that  he  spoke 
*  the  words  Ifalsely  and  maliciously  ;  and  also  to  allege  that  the  defendant 

believed  what  he  heard,  and  repeated  the  words  on  a  justifiable  occasioft 

It  appears  to  be  doubtful  whether,  if  the  defendant  reply  upon  the  d^ 
fence  that  the  publication  was  no  more  than  a  true  and  correct  report  or' 
account  of  b,  judicial  proceeding'  (2),  hemu^^  plead  the  matter  specially: 
(c).  That  he  maj/  plead  this  matter  cannot  be  doubted,  and  it  is  usual  < 
and  better  to  adopt  that  course.  It  has  been  decided  that  in  an  action 
for  a  libel,  purporting  to  be  a  report  of  a  coroner's  inquest,  evidence  of  - 
the  correctness  of  the  riDport  is  admissible  under  the  general  issue  in  mife* 
igation  of  damages  {d)  ;  but  that  no  evidence  of  the  truth  or  falsehood  of 
the  facts  stated  at  the  inquest  is  admissible  on  either  side  (e). 

Where  in  an  action  for  a  libel,  which  purported  to  be  a  report  of  a  tri- 
al, the  defendant  pleaded  that  the  supposed  libel  was  in  substance  a  true 


(0  This  raleifl  oonftidered  and  illostrftted  by 
examples  in  ooMideriag  certninty  as  oae  of  the 
qualities  of  a  plea  of  jastifioation. 

(u)  Oro.'  Jac.  676,  678;  Cro.  Elix.  623;  18 
East.  654;  2  B.  ft  C.  678;  4  D.  &  R.  280,  8. 
€.;  1  Stark.  Slander,  2d  ed.  480. 

(o)  See  an  instanoe,  I  Stark.  Slander,  2d 
ed.  484;  Moantneyv.  Watton,  2  B.  &  Adol. 
678. 

(x)  De  Grespigney  «.  Wellesley,  2  M.  &  P. 
696;  6  BiDg.  892;  8  Bar.  &  Cres.  24;  4  D.  & 
R.  695,  a.  C. 

(y)  See  id.;  10  B.  k  C.  268. 

(s)  See  7  T.  R.  17;  2  East,  826;  5  Id.  468; 
Holt,  N.  P.  R.  688;  1  Stark.  Slander,  2d  ed. 
478. 

(a)  2  East,  426. 

lb)  MTherson  v,  Daniels,  10  B.  &  C.  268; 
and  see  farther  8  Bar.  k  Ores.  24;    4  D.  & 


R.  695,  S.  C;  as  to  requisites  of  nwh  a 
plea. 

(c)  1  B.  &  P.  625, 1  SUrk.  Slander,  2d  ei» 
468  to  478;  see  anU,  491,  492. 

{d)  See  ante,  498.  As  to  Hs  beiBg  SD 
d4f4ne%  that  the  publioatioo  was  a  ocirrMt 
report  of  a  preliminary  inqairy,  see  1  B.  & 
Aid.  879;  8  B.  &  C.  656;  6  D.  &  R.  44t, 
8.  C. 


(«)  2  G.  ft  P.  470;  1  M.  ft  M.  46;   S.  a  j 

r.  Tenterden,  C!  J.    His  Lordship  is  reportidl  ^ 

in  1  M#ft  M.  Reports,  to  hare  said,  that  protiT, 


of  the  oonrectoess  of  the  report  being  short  iff  ^ 
a  jurisdiction,  was,  open  the  g^eral  prindp  •] 
pie,  admissible,  as  goTeming  the  damages;  hil  ] 
that  he  should  express  no  opinion  whether.  If  i 
pleaded,  there  would  ha?e  been  a  defence.  Sea 
anU,  498,  note  (m). 


(1)  See  Jaokson  9.  Stetson,  16  Mass.  48.    It  has  been  held  that  such  plea  was  not  adais-^  J 
Bible  in  an  action  for  a  libel.    Dole  «.   Lyon,   10  Johns.  446,  where  the  cases  of  Davit  | 
V.  Lewis,  and  Maitland  v.  Goldney,  were  coosidered,  and  the  applioatlon  of  the  rule  to  writtm  ] 
slander  was  denied,  and  Kent,  G.  i.  observes,  that  it  may  be  well  questioned  whether  even  this 
rule  as  to  slanderous  words  ought  not  to  depend  upon  the  quo  animo  with  which  the  word^ 
with  the  name  of  the  author,  are   repeated.      In  the  case  of  The  Earl  of  Leioester 
Walter,  2   Garapb.  261,  .wbioh  was  an    action    for  a  libel,  Sir  James  Mansfield,  G.  1 
allowed   general  suspicion  and   report  to   be  given  in  evideDoe  ander  the   general 
See  also  Kennedy  v.  Oregoty,  Monis  v,  Da«ne,  1  Binn.  85;  Gol^niaa  v,  Soathwidk,  9  JekaM 
45. 

(2)  Bee  ante,  page  492,  and  note. 
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leooQBt  and  report  of  the  trial,  it  was  held,  upon  demurrer,  that  the  plea   »  cum 
was  bad  ;  for  it  should  have  shown  the  facis^  so  that  it  might  appear  on  ^r^Umte 
record  whether  the  report  were  true  in  substance,  and  shoaid  not  have  in  partico- 
fttated  the  mere  inference  or  conclusion  which  the  defendant  drew  from  lar* 
that  which  transpired  at  the  trial  (  /).     Upon  the  satne  ground  the  follow^ 
iog  case  was  decided  : — A  libel  purporting  to  be  a  speech  of  counsel  at 
the  trial  of  the  plaintiff  on  a  criminal  charge  ;  and  it  is  stated,  after  set- 
ting oot  the  speech,  that  a  witness  *was  called  who  proved  all  that  had  [  *496  ] 
beeo  stated  by  counsel,  and  that  the  defendant  was  immediatelj  after  that 
acquitted  upon  a  defect  in  proving  some  matter  of  form.     The  plea  stated 
that  in  fact  such  speech  was  made,  and  that  the  witness  called  proved  all 
tint  had  been  so  stated  ;^h\kt  it  did  not  set  out  the  evidence,  or  justify  the 
troth  of  the  charges  made  in  the  counsel's  speech ;  and  the  Court  held 
,  that  the  plea  was  therefore  insufficient  (jg').     Where  part  of  a  publication 
foosists  of  a  report  of  judicial  proceedings,  and  the  rest  of  comment,  since  • 

the  mparation  and  discrimination  of  each  part  necessary  for  the  purpose 
of  defence,  the  defendant  ought  to  take  upon  himself  the  burthen  of  mak^ 
iog  it,  in  order  that  the  Court  may  see  what  part  he  means  to  justify  ;  and 
the  plea  will  be  defective  if  it  do  not  specifically  point  out  the  exact  parts 
which  it  is  intended  to  justify  as  being  a  correct  report  (A).  / 

To  a  declaration  for  a  libel,  described  as  contained  in  the  report  in  a 
Mwspaper  of  a  magisterial  inquiry,  a  plea  that  the  several  matters  and 
ftiogs  in  the  supposed  libels  Qontained  were  true,  it  is  bad ;  because 
k  is  oncertain  whether  it  mean^  that  the  report  in  the  newspaper  was  a 
troe  report  of  the  proceedings,  or  that  the  facts  mentioned  in  it  were  true; 
and  if  the  latter  were  the  n>eaning,  then  the  plea  is  much  too  general  (t). 

And  a  plea  alleging  that  the  supposed  libel  is  justifiable,  because  it  is  a 
tnie  report  of  a  trial,  &c.  is  defective,  if,  in  setting  out,  as  is  necessary, 
tteeridence,  &c.  which  was  given,  it  appear  therefrom  that  the  account, 
•r  report  is  not  warranted  by  such  evidence,  or  that  the  libel  contains  un« 
'|D8tifiable  comments  and  observations  by  the  writer  (Ar).  It  is,  however, 
ID  general  sufficient  that  the  re]X)rt  of  the  former  proceedings  was  in  sub- 
iitanoe  correct  and  faithful ;  and  although  the  plea  should  show  the  facts 
jmd  detail  the  evidence,  &c.  it  need  not  contain  every  word  uttered  at  the 
Irial.  (0. 

Consistently  with  the  elementary  principle  of  pleading,  that  pleas  of  jus* 
tification,  or  in  avoidance,  must  confess  the  fact  to  which  they  are  applied, 
it  is  essential  that  a  special  plea  justifying  the  publication  of  slanderous 
iNitter  should  admit  the  libel  or  words  complained  of ;  and  the  plea  will 
fce  bad  if  it  show  a  publication  of  words  substantially  different  from  those 
kid  in  the  declaration  (m). 

It  is  also  a  rule  applicable  as  well  to  pleas  justifying  slander  as  other 

(/)  4  B.  &  a  478r  6  D.  &  R.  628,  8.  •  D.  &  &  695,  S.  C. 

{k)  See  8  B.  &  C.  666)  6  D.  &  R.  447;  S. 

U)  4  B.  &^  a  605;  and  see  2  B.  &  Adol.  C;  8  B.  &  Aid.  702;  7  Moore,  200^  S.  C.  in 

w*'  error;  6Bing.218. 

(k)  7  Ettt,  492.  (/)  See  per  Littledale,  J.^  4  B.  &  a  488; 

C(>)  8  B.  &  G.  666;  5  D.  &  R.  447,  8.  C.  6  D.  &  B.  688.  S.  C;  and  see  1  Bing.  408,  as 

wfaflabo  been  decided  that  the  pnblioation  of  an  authority  for  the  position,  that  it  is  saffi- 

fywlJpgs   before   a  magistrate  cannot  be  oient  that  the  t  ti^tfance  of  the  Ubel  be  jvstified 

^lified  on  the  ground  of  its  being  a  correct  and  proved. 

%ort  of  snch  proceedings,  where  the  mat-  (m)  See  10  B.  &  C.  268;  Gro.  Elit.  289, 

wImMighi  before  him  «  not  so  brought  in  158;  Jones,  807;  1  Sannd.  244  c  sote.    And 

I »  jvdUial  character  or  in  discharge  of  his  jpsr  Tindal,  G.  J.,  6  Bing.  698. 
i  *>Sinirial  Ihnctions,  8  Bar.  &  Grcs.  24;   4 
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IN  0A8B.   special  pleas,  that  they  shoald  not  be  extended  to  the  jostificatioii  *of  more 

for^ndflr  ^^^^  ^^®  matter  to  which  in  the  commencement  of  this  plea  the  defendant 

in  partusa-  professes  to  plead.    This  rule  will  be  considered  fully  hereafter.  We  may, 

lar.  however,  here  mention,  as  an  example  to  the  rule,  that  if  the  libel  be  that 

the  plaintiff,  a  proctor,  had  been  ^'  thrice  suspended  for  misconduct, "  a 

plea  to  the  whole  declaration  showing  only  one  suspension,  is  ill  on  demur- 

rer  (n).    As,  however,  such  libellous  matter  is  deyisable,  a  plea  as  to  one 

suspension,  justifying  the  libel  pro  lanto,  is  sustainable  (p). 

Care  should  therefore  be  taken  to  confine  the  plea  in  the  introdactoiy 
part  to  the  exact  portioos  of  the  libel  or  slander  which  can  be,  and  after* 
wards  are,  justified.  In  enumerating  such  portions  it  is  not  unsual  to  re- 
peat and  set  out  the  matter  in  hcec  verba ;  (viz.  ^^  as  to  the  following 
parts  of  the  said  supposed  libel,  to  wit,  <&c.  the -said  defendant  says,  &c^^); 
but  a  general  reference  to  such  parts  of  the  slander  as  are  justified  may 
be  sufficient,  if  the  court  can  see  with  certainty  what  parts  are  referred 
to.  Thus,  if  the  reference  be  ^^  to  so  much  of  the  said  supposed  libel  as 
imputes  to  the  plaintiff  perjury,"  <&c.  (as  the  case  may  be,)  ^^  the  defend- 
ant saith,"  &c.  ;  that  would  be  sufficient,  without  repeating  all  these  * 
parts  again,  which  would  tend  to  prolixity  of  pleading,  and  ought  to  be 
avoided  (/?).  And  where  the  libel  was  that  the  plaintiff,  proctor,  had 
been  "  suspended  three  times  for  extortion,  once  by  Lord  S.  and  twice  by 
Sir  J.  N."  and  the  plea  was,  as  to  so  much  of  the  libel  as  imputed  that 
the  plaintiff  had  been>^  once  suspended,"  showing  a  suspension  by  Sir  J. 
N.,  it  was  held  that  the  plea  sufficiently  designated  the  matter  to  which 
it  was  meant  to  be  applied(  q). 

The  plea  of  justification  need  not  expressly  deny  the  innuendoes  and 
epithets  contained  in  the  declaration  ;  for  if  the  fact  be  justified,  the  mo- 
tive, intention,  and  manner  are  immaterial  (r). 

The  reasons  which  render  it  expedient  or  injudicious  in  certain  cases 
to  justify  specially  in  an  action  for  slander  or  a  libel,  will  be  pointed  out 
upon  a  future  occasion. 
It  was  always  necessary  to  plead  the  statute  of  limitations  specially  (5). 

Pl»  of       .   By  the  statute  8  &  9  W.  8  (0  no  retaking  on  fresh  pursuit  shall  be 

tTa^eo^  given  in  evidence  on  the  trial  of  any  issue  in  any  action  ot  escape  against 

ration  in     the  marshal,  <&c.  unless  the  same  shall  be  specially  pleaded,  nor  shall  any 

caw  for  an  special  plea  be  received  or  allowed,  unles  s  oath  be  first  made  in  writing 

***^       by  the  defendant,  and  filed  in  the  proper  office,  that  the  prisoner,  for 

whose  escape  such  action  is  brought,  did  escape  without  his  'consent, 

privity  or  knowledge  (u).    The  plea  of  recaption   must  show  that  the 

party  was  retaken  before  the  action  for  the  escape  was  brought  (x).     A 

plea  that  the  prisoner  escaped  without  the  gaoler's  default,  and  returned 

before  action  brought,  should  allege  a  detention,  and  that  it  continued  to 

the  time  of  action,  or  that  it  has  been  terminated  by  legal  means  (y). 

In  general,  when  the  defence  consists  of  matters  of  law^  though  the 

(n)  6  Bing.  266.  (t)  2  Sannd.  68  a. 

(o)   6  Bing.  587.  (0  8  &  9  Will.  8,  c.  27.  8.  6. 

(P)  See  fier  Le  Blano,  J.,  7  East,  507;  and  (u)  2  T..R.  196;  8  Salk.  150. 

T^dal,  G.  J . ,  6  Bing.  598.    8e6»  howeTer,  an-  (x)  Stra.  878 ;  Selw.  N.  P.  Debt»  IX.  Cth  ed. 

<«>4d6«  680.   Form  of  plea,  ]x»f^  Tol.  ill. 

(«)  6  Bing.  587,  (y)  H  JBast.  406. 

(r )  Burr.  807 ;  1  Stark.  Steoder^  2d  ad.  476. 
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defendant  was  at  liberty  to  give  the  matter  in  evidence  under  the  general    "  oa«- 
issoe,  he  mighi  always  plead  it  specially  {z)  ;  and  this  wafe  frequently  In  aodom 
advisable  when  there  was  no  fact  disputed  but  only  a  point  of  law  which  ?^'^^*' 
might  be  decided  upon  demurrer,  or  on  a  wrtt  of  error ;  or  where  the  larT^ 
plaintiff,  by  his  replication,  would  be  compelled  to  admit  one  or  more  ma- 
terial facts  in  the  plea,  and  would  not  be  at  liberty  to  reply  de  injuria, 
and  consequently  the  defendant's  proof  rendered  less  diflScult  (o)  (A). 


(s)  2  Mod.  274,276;  8  Mod.  166;  Com. 
Sep.  278;  1  Wills.  64^  176;^Doc.  Plac.  208; 
Cro.£lix.  871,  900;  and  we  in  general  4  Bar, 
&  Ores.  552,  558. 

(a)  2  Mod.  277;  1  Stra.  5;  1  B.  &  P.  80; 
Cro.Biz.589;  1  East,  217;  1  P.  Wms.  258, 
259;  flee  farther  as  to  this,  post, 

(A)  In  regard  to  injuries  to  persons  rela- 
titdj,  in  an  action  on  the  case  for  the  seduc- 
lioo  of  the  plaintilF's  daughter,  ptr  quod  ter- 
rJh'im  amisitf  the  defendant  under  the  plea  of 
Mt guilty,  may  insist  that  the  daughter  was 
Mt  her  f&ther's  servant.  HoUowsy  v.  Abell, 
7G.&P.  582. 

lajnries  to  personal  propsriy^  and  breach 
tfiut^  on  contract.  The  rules  of  Hil.  T.  4  W. 
4,  give  the  foUowing  examples,  of  the  efiect 
i  the  general  issue  in  this  branch  of  action. 

"  In  this  form  of  the  action  against  a  ear- 
lier the  plea  of  not  guilty  will  operate  as  a 
deniil  of  the  loss  or  damage,  but  not  of  the 
tvedpt  of  the  goods  by  £e  defendant  as  a 
ttrrier  fer  him,  or  of  the  purpose  for  which 
tbey  were  received.  In  actions  for  an  escape, 
it  will  operate  as  a  denial  of  the  neglect  or 
defwlt  of  the  sheriff  or  his  officers,  but  not  of 
1^  debt  judgment  or  preUminary  proceed- 
'b^.>*  Beg.  Gen.  Hil.  T.  4  W.  4.  In  an 
tetion  against  a  railway  company  for  the  loss 
sf  goodi  delivered  to  them  sa  common  car- 
riers, the  defendants  pleaded  that  under  the 
pxmsioDS  of  the  act  of  parliament  constituting 
tiw  eompany,  they  were  not  liable  for  any 
vtielfls  taken  with  them  by  passengers,  ex- 
cept articles  of  dothing  of  a  certain  weight 
iEui  sixe,  and  Uiat  the  goods  lost  by  the 
plibtiif  were  to  be  conreyed  with  him  m  a 
paacoger,  and  were  not  articles  of  clothing; 
ttd  it  wss  held  that  the  plea  was  an  argu- 
uentatiTe  traverse  of  the  goods  having  been 
Wrered  to  be  Carried,  and  of  the  defendants' 
Sibility,  and  amounted  to  ttie  general  issue, 
w  the  plaintiff  must  have  shown,  under  the 
^  of  not  guilty  that  the  case  was  not 
vithin  the  provisions  of  the  act  and  must 
^ve  siiown  &e  existence  of  a  special  contract, 
a  order  to  make  the  company  liable.  Elwall 
a  Grand  JancUon  Bailroad  Go.,  5  M.  &  W. 

Sheriffs  fbr  false  returns.    In  an  action 
*  Hiinst  the  sheiiff  for  a  felse  return  of  nulla 
leiB  to  a  writ  of  fieri  facias^  not  guilty  puts 
B  JBsue  only  the  feet  of  the  sheriff  having 
fts  money  in  his  hands,  and  making  the  re- 

I  ten  alleged,  and  it  is  not  competent  to  him 
Mtftr  that  plea  to  set  op  as  a  defence  the 
^■B^kruptcy  A  the  debtor  before  the  execution 
'  tf  the  writ  Wright  v.  Lunson,  2  M.  &  W« 
78d,  or  an  assignment  by  him  of  his  goods  to 
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a  third  party.     Lewis  v.  Alcock,  8  M.    & 
W.  188.      Where  in  an  action  against  the 
sheriff   for  not  selling  goods  within  a  rea- 
sonable  time  under  a  writ  of  fi.  fa.  and 
falsely  returning  that  the    goods    remained 
in  his  possession  for  want  of  buyers,  a  plea 
that  the  defendant  oould  not,  nor  might,  nor 
ought  to  have  sold  the  goods  under  or  by 
virtue  of  the  writ,  or  to  have  raised  there- 
out the  monies  indorsed  to  be  levied  within 
the  space  of  time  in  the  declaration  men- 
tioned, was  held  bad,  us  amounting  to  the 
general  issue.     Rowe  v,  Ames,  6  M.  &  W. 
747.    In  an  action  against  the  sheriff'  for  a 
felse  return  of  nulla  bona  to  a  writ  of  fi.  fa, 
the  plaintiff  alleged  that  the  defendant  took 
in  execution  divers  goods  and  chattels  of  Jb 
R.  (the  judgment  debtor)  of  the  value  of  the 
monies  indorsed  upon  the  writ   and   levied 
the   same    thereout,  the   defendant  ple^Euled 
that  he  did  not  seize  or  take  in  exeOution 
any  goods  of  J.  R.  nor  levy  thereout  the 
monies,  in  the  declaration   mentioned.     At 
the  trial  it  was  proved  that  the  sheriff  seiked 
goods  under  the  plaintiff's  writ,  but  that  the 
proceeds  were  appropriated  to  the  payment 
of  arrears  of  rent,  and  a  claim  upon  a  prior 
writ;  and  it  was  held  that  the  plea  must  be 
construed  with  reference  to  the  meaning  of 
the  decldoation,  the  terms  of  Which  it  adopted 
and  thatMt  traversed  in  effect,  that  the  de- 
fendant did  not  seize  any    goods    liable   to 
execution  at  the  suit  of  the  plaintiff,  and  that 
thQ  feots  established  a  good  defenoe  to  the 
action.    Heenan  v.  Evans,  1  Bowl.  N.  8.  204. 

Recaption.  In  an  action  against  the  nUir- 
shal  of  the  Queen's  Bench  Prison,  a  plea  al- 
leging that  while  the  prisoner  intended  and 
was  about  to  return  to  the  rules,  the  plaintiffii 
and  others  in  collusion  with  them,  in  further 
pursuance  of  the  fraudulent  contrivance,  &o. 
'  irrongfully  caused  the  prisoner  to  be  arrested 
and  detained  until  a  writ  oould  be  sued  out 
and  served  on  the  marshal,  and  alleging  that 
had  not  the  prisoner  been  so  collusively  and 
illegally  arrested  and  detained^  he  could  have 
returned  to  and  been  within  the  rules  before 
the  commencement  of  the  suit,  wss  held  bad, 
and  the  plain  tifis  entitled  to  judgment,  non 
obstante  veredicto.  Merry  v.  Chapman,  8  P. 
&8.  25. 

J^egligence.  In  an  action  against  a  person 
for  negligently  driving  his  cart  and  horse 
BgainM  the  pUintiff's  horse^  the  declaration 
being  framed  in  the  usual  form,  it  was  held 
that  the  defendant  under  the  plea  of  not 
gnilty  could  not  show  that  he  was  not  the  per- 
son driving  and  that  the  cart  did  not  be- 
long to  him.    Tavemer  v.  Little,  5  Bing.  N. 
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iH  OAM.  ThuSj  in  trorer  for  a  dog  the  defendant  might  plead  that  E.  F.  was  seised ! 
In  aotions  in  fee  and  I5rd  of  a  certain  manor,  and  that  he  by  warrant  appointed  the 
?^^p^  defendant  gamekeeper,  and  that  such  warrant  was  duly  entered  with  thei 
^partioiir  ^jgj,^  Qf  ^^Q  peace,  and  that  a  certain  person  not  qualified  by  law  to  IdB; 
game  was  using  the  dog  for  the  destruction  of  game,  whereof  the  defend- 
ant  took  him,  &c. ;  to  which  plea  the  plaintiff  could  not  reply  de  ii^urkf 
generally,  because  that  would  put  in  issue  the  seisin  in  fee  and  the  vu^: 
rant  (6).  So,  in  case  for  an  injury  to  a  right  of  common,  the  defeDdanki 
may  plead  as  a  justification,  a  right  of  common  by  grant  to  himself,  ot, 
that  he  acted  as  servant  to  the  owner  of  the  soil  seised  in  fee,  and  therebf 
materially  lessen  the  evidence  which  he  would  otherwise  have  to  addiuw 
on  the  trial  (c).  The  statute  of  limitations  is  not  guilty  within  twojeui 
in  an  action  for  verbal  slander  actionable  in  itself  (^T) ;  or  withis  sbi 
years  in  any  other  action  on  the  case  (e)  (1),  as  for  criminal  conversatioS| 
or  debauching  a  daughter,  &c.  and  the  statute  must  in  this  action  bi 
specially  pleaded  (/). 


IM  ZBOVIE. 


In  TROVER,  the  general  issue  is  not  guilty;  and  it  is  not  usual  in  this 
tion  to  plead  any  other  plea  (2),  except  the  statute  of  limitations,  and 
[  *499  ]  release  (g*).  The  bankruptcy  of  the  plaintiff,  when  it  was  a  *defen^ 
might  have  been  given  in  evidence  under  the  general  issue  (A).  The  d 
fendant,  however  was  at  liberty  to  plead  specially  any  thing  which  » 
mitted  the  property  in  the  plaintiff,  and  the  conversion,  bat  justified  tl 
latter  (i).  We  shall  presently  see  how  extensively  the  Reg.  Geo.  Hil.  T4 
4  W.  4,  has  required  a  special  plea  in  trover  (/).  The  statute  of  limi 
tions  must  be  specially  pleaded  (k) ;  and  it  seems  to  be  prejudicions  td| 
plead  specially  a  former  recovery  or  verdict  in  a  prior  action  (J)  (3). 


G.  678;  See  also  Wheatley  v.  Patrick,  2  M.  & 
W.  650.  And  in  a  similar  action,  charging  the 
defendant  for  the  negUgenoe  of  his  servant,  it 
was  held  that  the  defendant  under  this  plea 
ooold  not  show  that  the  eervant  was  not  his. 
Hart  0.  Crawley,  12  A.  &  E.  878.  If  the  ac- 
cident «TOBe  from  the  plainiiff^t  negligence, 
not  gailty  is  the  proper  plea,  and  a  plea,  stat- 
ing Sie  partioalars  of  the  pluntifTs  negligenoe 
and  oonolading  with  a  special  trayerse,  was 
held  bad.  Gough  v.  Bryan,  2  M.  &  W.  770. 
In  case  by  the  executors  of  a  stockholder 
against  the  Bank  of  England,  for  refusing  to 
transfer  Stock  of  the  testatrix  and  to  pay  the 
diyidends,  the  &ct8  that  nearly  aU  the  stock 
had  been  transferred  and  sold  by  a  relative  in 
the  life  time  of  the  testatrix,  her  name  bdng 
Ibrged,  and  that  she  had  the  means  of  know- 
ing of  the  transfer,  and  had  been  guilty  of 
gross  negligenoe  and  that  the  defendants  were 
not  to  blame,  are  available  as  a  defence  under 
not  guilty.  Gdes  v.  Bank  of  England,  10  A. 
&  E.  487. 

DectiifiU  warratUy*  In  an  action  for  a 
deceitftil  warranty  of  a  horse,  it  has  been 
ruled,  that  the  plea  of  not  guilty  puts  in  issue 


both  the  warranty  and  the  nnsoandnettrHi 
short  the  whole  declaration  except  the  baiswi 
and  sale,  that  being  matter  of  indoosiBMilJ 
Spencer  v.  Dawson,  1  M.  &  Bob.  662. 

(6)  1  Wils,  815;  Cro.  Eliz.  589;  1  B.  *{ 
P.  80;  1  East,  217. 

(c)  2  Mod.  274, 277;  Oro.  Elis.  639;  VilJ 
les,  619,  620;  1  Stra.  5. 

(d)  1  Sid.  95;  Sir  W.  Jones,  196. 

(e)  21  Jao.  1,  0.  16,  s.  8. 

if)  1  Lutw.  99;  2  Saund.  63,  n.  6. 
ig)  In  2  Campb.  558J4t  is  said  to  hsf^l 
been  considered  necessary  to  plead  a  Tctatfi 


specially  m  trover,  y^cd  quare. 

'')r;  see  onie,  25^ 
(t)   Anie,4LdS;  4  Mod.   424^1  Stn.  H 


(A)  7  T.  B.  80R  see  anU,  25, 


Com.  Dig.    Pleader,  £.  14;   Cro.  Elis.  6III 
The  case  in  2  lid.  Raym'.  88ei!r1s  enoneoos 
to  this  point. 

U)  PoiU  ^ 

(/c)  Ante^  497;  1  Lutw.  99.     Form  of 
plea,  8  B.  &  G.  285.    The  statute  runs 
the  time  of  the  conversion,  though  the 
tiff  was   ignorant  thereof,  until   within 
years,  5  Bar.  &  Cress.  149. 

(/)  See  anU,  477,  n.  (c);  1  Show.  146. 


(1)  See  as  to  New  York,  2  Bev.  Stat  p.  295, 296,  s.  18,  19.    See  as 
of  27th  March,  1718,  sect.  1,  2.    1  Bm.  Laws,  7V 

(2)  Vide  Kennedy  v  Strong,  10  Johiis^  291.V^ 
(8)  Hunt  V.  Cook,  19  Wend.  468. 


FIBST:   BEFORE  THE  RECENT  RULES. 


499 


The  plea  ii;  denial  in  replevin'  is  non  cepii  modo  eiforma^  by  which 
file  defendaat  put  in  issue,  not  ooly  the  taking,  but  also  the  taking  in  the  ^^^. 
]^ce  mentioned  in  the  declaration  (m)  (1).  But  the  defendant  could  not 
lave  a  return  of  the  cattle  under  that  plea,  and  therefore  if  he  want  such 
letarn,  he  should  plead  that  he  took  the  cattle  in  some  other  place,  ^escrib- 
iDg  it,  and  traverse  the  place  laid  in  the  declaration ;  and,  in  order  to 
liave  return^  should  avow  or  make  cognizance  (2),  stating  the  cause  for 
▼hich  he  distrained  (n)  ;  but  if  the  defendant  ever  had  the  cattle  in  the 
place  stated  in  the  declaration,  in  leading  them  to  the  pound,  though  he 
took  them  elsewhere,  he  should  avow  accordingly  (o).  Where  the  dis- 
tress is  for  poor's  rates^  the  defendant  may  plead  not  guilty,  and  give  the 
<9iose  of  taking  in  evidence  {p)  ;  and  a  general  plea  is  given  by  statute 
▼here  a  distress  is  taken  for  sewers'  rates  (9);  and  the  Bankrupt  Act 
gives  the  general  issue  to  a  defendant  sued  for  anything  done  in  pursu- 
iDce  thereof  (r).  But  the  defendant  must  avow  or  make  cognizance, 
with  more  particularity  under  a  distress  for  rent  (5)  (3),  rent-charge  (() 
or  damage  feasant  (u).  And  though  the.  statute  (z)  gives  a  general 
Kvowry  in  cases  of  distresses  for  rent-service,  &c.  (^)  (4),  it  is  still  advisa- 
Ue  in  some  cases  to  set  out  the  title  specially  in  order  that  a  traverse  of 
I  particular  part  of  it  may  be  taken,  and  that  the  parties  may  proceed  to  [  *500  1 
inal  upon  some  particular  point  in  issue  (;z)  ;  and  this  statute  does  not 
Gtend  to  *avowries  for  heriot  custom,  or  for  a  rent-charge  (a).  And  an 
avowry  for  cognizance  for  rent  in  arrear  must  correctly  describe  the  terms 
rf  the  tenancy  (6),  though  under  an  avowry  for  two  years'  rent,  the  par- 
tf  viU  succeed  though  it  appear  that  rent  was  due  for  one  year  only  (c). 
)41dioQgh  in  general  it  is  sufficient  to  allege  a  mere  possessory  title  against 


(m)  1  Stift.  607;  2  Mod.  119;  9  Saund. 
^7,  note  1  GUb.  BepL  4th  ed.  (1828);  2 
Wito.865. 

(r)  1  Srand.  847,  note  1. 

(0)  ToiU  vol.  iit. 

(p)  48  Eliz.  c.  2, 8.  19.    See  Co.  Lit  288 

(9)  2SHeD.  8,0.  5,s.  19. 
(r)  6  Geo.  4.   c  16,  b.  44. 
(0  11  G«o.  2,  0.  19,  8.  22;  2  Saand.  284 
is.  4;  1  dauDd.  847,  nott  6. 
(0  1  B.  &  P.  218;  1  New.  Bep.  56. 
(>)  2  B.  &  P.  468;  8  Saund.  284  d;    1 


fiannd.  847. 

(x)  11  Geo.  2,  c  19,  s.  22. 

(y)  As  to  distinotion  between  an  atowry 
and  Jastifioation  in  replerin,  see  Marriot  o. 
Shaw,  Com.  Bep.  274,  Yin.  Ab.  Disolaimer, 
608. 

{z)  2  Sannd.  284  d. 

(a)  2Wi]8.28;  2aaimd.  168a, b;  1  B.  ft 
P.  218. 

{b)  4  Taant.  820.  See  as  to  Tarianoe,  &o. 
anU^  806. 

(c)  6  East,  484;  6  T.  B.  248;  8  B.  &  P. 
848. 


(1)  Smith  V.  Snyder,  15  Wend.  825.  In  repleyin,  the  plea  of  non  ctpUt  although  it  admits 
fte  property  to  be  in  the  plaintiff,  may  noTerthelees  be  joined  idth  a  plea  of  property  in  the  de- 
mmt  or  other  person.  Simpeon  v,  M*Farland,  18  Piok,  427.  The  want  of  a  plea  in  reploTin 
h  not  eared  by  a  Terdict.  Leoky  v.  M'Dermot,  5  8er|.  &  R.  881. 
.  (2)  The  plea  of  property  in  a  stranger,  which  may  be  pleaded  either  in  abaitement  or  in 
^v,  entitles  the  party  to  a  return  without  an  aTowry.  Harrison  o.  M'Intosh,  1  Johns.  880, 
Mi ;  Beoras  9.  Beekman,  8  Wend.  667;  M'Farland  v.  Baker,  1  Mass.  152. 

(8)  Vide  Shepherd  v.  Boyce,  2  Johns.  446.  In  PehnsyWania,  by  the  10th  section  of  the  Act 
«r2l8t  March,  1772,  it  is  provided,  <*  That  it  shall  and  may  be  lawful  for  all  defendants  in 
^Istin,  to  aTow  and  make  conusance  generally,  that  the  plaintiff  in  rq>leyin  or  other  ten- 
^ofthe  lands  and  tenements  whereon  such  distress  was  made,  enjoyed  the  same  under  a 
ffvot  or  demise,  at  such  a  certain  rent  or  service,  during  the  time  wherein  the  rent  or  service 
itttruned  for  incurred,  which  rent  or  sernoe  was  then  and  still  remains  due,  without  further 
*fttbg  ferth  the  grant,  tenure,  demise,  or  title  of  such  landlord,  or  landlords,  lessor  or  lessors," 
«.    1  Sm.  Uws,  870, 

(4)  The  stotute  has  not  been  adopted  in  the  State  of  New  Tork.  Harrison  v.  M'Intosh,  1 
^uu.  884.  The  14th  and  15th  sections  of  this  statute  are  in  force  in  Pennsylrania,  8  Blnn. 
*f  ;Bobert8'  IMg.  286.  But  the  abore  stated  proT]9io9  of  the  Pennsylyania  aet  h«8  betfQ 
Moptodinths  B^fised  statutes,  yoL  U.  529,  b.  41. 
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^  a  wrong-doer,  yet  in  replevin  there  is  an  exception  ;  and  it  is  not  snffi-  j 
*'"*^^°''  cient  to  plead  merely  that  the  defendant  was  possessed  of  a  close,  and 
because  the  cattle  trespassed,  ^c,  he  took  them  damage  feasant.  But  it 
may  be  alleged  generally  that  the  close  was  the  close,  soil,  and  freehold 
{liberuin  tenementum)  of  the  defendant  (rf)  (1). 
M'  In  trespass,  whether  to  the  person^  personal  or  real  property^  the  defend- 
.  ^^^^  ant  can,  under  the  general  issue  of  not  guilty  give  in  evidence  matter  which 
nl^V  directly  controverts  the  fact  of  his  having  committed  the  acts  complained  of 
(e),  as  in  trespass  for  driving  the  shafts  of  a  gig  into  the  plaintiff's  horse, 
if  in  fact  the  plaintiff  drove  his  horse  against  such  shaft,  and  thereby  him- 
self occasioned  the  injury,  or  if  the  injury  were  accidental,  such  matter 
may  be  properly  proved  under  not  guilty  (/),  and  in  trespass  for  assault 
and  battery  with  a  tearing  of  clothes,  a  plea  of  not  guilty  of  the  assault 
modo  et  forma  was  held  to  operate  as  a  denial  of  the  battery  and  laceravU 
as  well  as  the  assault  (^),  and  no  person  is  bound  to  justify  who  is  not 
prima  facie  a  trespasser  (A)  (2).  The  plea  of  not  guilty  therefore  is  pro- 
per in  trespass  to  persons  if  the  defendant  committed  no  assault,  battery, 
or  imprisonment ;  and  in  trespass  to  personal  property,  if  the  defendant 
were  not  guilty  of  the  taking,  &c.  (i).  In  trespass  to  real  property,  this 
plea  formerly  not  only  put  in  issue  the  fact  of  the  trespass,  but  also  the 
possessory  title  or  right  of  the  plaintiff:  because  the  declaration,  as  before 
shown  (&),  states  the  plaintiff's  title  to  the  close,  by  the  allegation  that  it 
was  the  close  ^'  of  the  plaintiff;"  a  matter  which  is  plainly  denied  by  the 
general  issue  not  guilty  ^'  of  the  said  trespasses,  &c."  (Z).  It  followed 
that  before  the  recent  rules  any  title  (3),  whether  freehold  or  possessory, 
in  the  defendai^t,  or  a  person  under  whom  he  claimed,  might  be  given  in 
evidence  under  ^^  not  guilty'  "  (4)  if  such  title  showed  that  the  right  of 
possession,  which  was  necessary  in  order  to  support  trespass,  was  not  m 
[  *501  ]  the  plaintiff,  but  in  the  ^defendant,  or  the  party  under  whom  he  justified 
(«n).  But  where  the  act  would  at  common  law  prima  facie  appear  to  be 
trespass,  and  the  facts  stated  in  the  declaration  could  not  be  denied,  any 
matter  or  justification  or  excuse,  or  done  by  virtue  of  a  warrant  or  aatho^ 
ity,  must  in  general  be  specially  pleaded  (n)  (5).    And  therefore  even 

id)  Post,  Tol.  iii.;  1  Saund.  846  e»  note,         {k)  AnU,  879,  880. 
2;  2  Id,  286,  note  8;  Stephen,  2d  ed.  858,         (/)  8  T.  R.  408;  7  T.  R.  854;  Villei,222; 

•     859.  1  Bing.  158. 

(e)   8  Bing.  195;  10  Moore,  502,  a   C;         (m)  jfn(c,  500, note  (0;  a/»(«r  as  to  teoui- 

Pearoy  v,  V^Talter,  6  C.  &  P.  282,  and  see  in  07  in  common  with  pluntifi:  Got.  201. 
general,  2  Sannd.  159.  n.  10.  (n)  2  Campb.  878,  879,  500;  Co.  lit.  282 

(/)  6  Car.  &  P.  232.  b,  288  a;  Bougl.  611;   2  Bol.  Ab.  682;  12 

{g)  8  Bing.  185;  10  Moore,  502,  S.  C.  Mod.  120;   1  Sannd.  298,  n.  1;   Com.  ^' 


% 


(A)  Cowp.  478.        •  Pleads,  E.   15,  16,  17;    Stephen,  2d  edit 

(t)  Id,      •  877. 

(})  A  plea  that  the  proper^  in  the  goo^  is  in  a  stranger  and  not  in  the  plaintiff  is  a  good 
bar  in  an  action  of  replevin.  Martin  v.  Bay,  4  Blaokf.  291 ;  Harrison  «.  M'Intosh,  1  Johns. 
380. 

A  defendant  in  replevin  as  in  other  eases  may  plead  several  pleas.  Martin  v.  Bay,  1 
Blackfl  291 ;  Spragne  0.  Eneeland,  12  Wendell,  161 ,  otherwise  in  Virginia.  Vaiden  v.  BeU,  8 
Band,  448. 

(2)  Rawson  v.  Morse,  4  Pick.  127. 

(8)  Vide  Hyatt  v.  Wood,  4  Johns.  152;  1  PhiUips'  £v.  129;  Monumoi  o.  Rcwen,  1  Vm. 
160.  "^ 

(4)  Bnt  not  proper^  in  a  stranger  by  whose  order  the  defendant  entered.  Philpot  9.  HohMSt 
Peake's  Cas.  67.    "     "  '^      '  ^ 

(6)  Bawson  v,  Morse,  Waters  v.  SiBey,  4  Pick.  127,  145.  Vide  Bnttecworth  v.  Soper,  W 
Johns.  448;  Gebton  v.  Hoyt,  18  Johdi*  579;  Gambling  0.  Prinoe,  2  Nott  &  M'a  188.    A  right 


fibst:  before  the  recent  rules.  SOI 

▼here  the  defendant  did  the  act  at  the  request  of  the  plaintiff  (o)  ;  or       ^ 
▼here  the  injury  was  occasioned  by  the  plaintiff's  own  default  (  p)  ;  those  ™"'^"* 
matters  of  defence  must  always  have  been  specially  pleaded.     If  a  plea  of '•*•■■'■*' 
JQstifieation  consisted  of  two  facts,  each  of  which  would,  when  separately 
pleaded,  amount  to  a  good  defence,  it  would,  unless  in  the  case  of  pleas  of 
prescription,  sufficiently  support  the  justification,  if  one  of  those  facts  1)e 
found  by  the  jury  {q).  Where  the  committing  the  trespass  complained  of 
ooald  not  be  disputed,  but  could  be  justified,  it  w'as  frequently  advisable  to 
plead  such  justification  alone,  without  the  plea  of  the  general  issue,  for  by 
lliat  means  the  defendant's  counsel  might  on  the  trial  have  the  general  re- 
ply (r)  (1).     Where  the  defence  was  that  the  defendant  obtained  a  ver- 
£ct  in  a  former  suit  upon  the  same  cause  of  action,  the  plea  should  be  spe< 
dal  by  way  of  estoppel  (5). 

j  In  trespass  to  persons^  son  assatdt  demesne  (<)  ;  moderate  correction  In  treipu8 
(J)  of  a  servant,  &c.  (u) :  molliter  manus  imposuit  (3)  to  preserve  the^L^"® 
peace,  or  a  justification  in  defence  of  the  possession  of  real  or  personal 
■property  (v)  (4) :  or  by  authority  of  law  without  process,  as  a  private 
indindual  (x)  ;  or  under  civil  process  either  mesne  or  final  (^)  of  superior 
([2),  or  inferior,  or  foreign  courts,  must  always  have  been  pleaded  spec- 
wly  (a)  (5).  ^A  plea  of  justification  is  to  enumerate  and  cover  the 
vhole,  or  the  plaintiff  without  a  special  replication  or  new  assignment  will 
1)6  entitled  to  a  verdict  for  the  trespass  proved  and  not  pleaded  to  (6) . 
For  whoever  assaults  or  imprisons  another  (except  in  some  cases  under 
particular  statutes  hereafter  noticed)  (c),  must  justify  himself  by  showing 
specially  to  the  Court  that  the  act  was  lawful  (6).  And  plea  justifying  an 
arrest  of  the  plaintiff  upon  the  ground  that  a  felony  had  been  committed, 
a&d  that  there  was  reasonable  ground  to  suspect  and  accuse  the  plaintiff, 
nasi  distinctly  state  the  specific  reasons  for  suspecting  the  plaintiff  (cf). 

(0)  2  Cmmpb.  878.  879.  (x)  6  T.  R.*562.    A  constable,  &o.  may 
(p)  2  C&mpb.  600.                                           plead  the  general  ieeue,  poti. 

iq)  1  Taunt.  146;  Jenk.  4  Cent  184.  (y)  8  Wils.  870;  1  Saund.  298,  note  1. 

(r)  8  Camp.  866.  {z)  Id. 

(•)  2  B.  A:  Aid.  662;  M'Gel.  &  T.  609.  (a)  2  East,  260,  274;  Cowp.  18. 

U)  8  T.  R.  299;  1  Saund.  77,  296,  n.  1.  {b)  Bosh  «.  Parker,  1  Bing.  N.  C.  72. 

(tt)  2  B.  ft  P.  224.  (c)  Post. 

(«)  8  T.  B.  78,  299;  8  WOs.  71.  {d)  AnU,'2Z0, 

[if  my  orer  the  close  may  be  shown  by  the  defendant  nnder  the  general  issne.  Strout  v.  Berry, 
TUan.  885;  Sannders  v.  Wilson,  12  Wendell,  888,  or  soil  and  freehold  in  himself.  Monamoi 
a  Rogers,  1  Mass.  169.  Lioenoe  firom  the  plaintiff  mast  be  specially  pleaded.  Gambling  v. 
Yrisoe,  2  Nott  ft  M'G.  188.  Slambaugh  v,  HoUabangh,  10  Serg.  ft  R.  857;  Buggies  r.  Lesure, 
34  Vick.  187.  As  to  license  fh>m  a  stranger,  as  a  co-tenant  with  the  pUdntiff,  see  Rawson  v. 
Hone,  4  Pick.  127. 

(1)  See  DaTki  v.  Mason,  4  Pick.  266;  Weidman  v.  Eohr,  18  Serg.  &  Rawle,  17. 

(2)  Hannah  «.  Bdes,  15  Mass.  847.  But  in  an  action  of  assault  and  battery,  the  improper 
enidiiel  of  the  plaintiff  in  the  business  of  the  defendant,  before  the  time  of  the  alleged  assault, 
tn  Bot  admissible  in  cTidence  for  the  purpose  of  mitigating  damages.  Matthews  v.  Terry,  15 
Cbon.  455.  Whenerer  in  answer  to  the  defendant's  plea  of  non  oitault^  he  relies  upon  new 
wtsr,  he  should  not  reply  geneiaUy  de  injuria^  but  should  state  such  new  matter  specially. 
Brown  V.  Bennett,  5  Gowen,  181. 

(3)  Molliter  mantu  imposuit  may  justify  a  mere  assatUtt  but  it  is  no  answer  to  a  charge  of 
testing,  bruising,  wounding,  and  ill-treating  the  plaintiff.  Qates  «.  Lounsby,  20  Johns.  427; 
ftsin  V.  Markman,  J.  J.  Marsh.  578. 

(4)  See  Ford  v.  Logan,  2  BAarsh.  825;  M'Hroy  v.  Cockran,  2  Marsh.  276;  Robinson  v.  Haw- 
Uis,  4  Monro,  186;  Baldwin  v.  Hayden,  6  Conn.  458;  Haytt  v.  Wood,  8  Johns.  289;  Sampson 
c  Henry,  8  Pick.  879. 

(5)  Vide  Butterworth  v.  Soper,  18  Johns.  448.  ^ 

(6)  Where  the  ground  on  which  it  is  attempted  to  nSe  the  deikndaDt  liable  is,  his  having 
n  WTWing  procsM  to  an  oJOIoer,  dhrecled  him  to  arrest  aiid  imprisoii  the  plaintiff,  he  may 
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™  These  are  positive  rules  of  law,  in  order  to  prevent  surprise  on  the  plain-* 

TBBPAM.  ^jjp  ^^  ^Y^Q  trial,  by  the  defendant  then  assigning  various  reasons  'and  caasei^ 
TOns^'"      of  imprisoning  the  plaintiflF,  of  which  he  had  no  notice,  and  which  consel^ 
qucntly  he  could  not  be  prepared  to  meet  at  the  trial  on  the  plea  of  not : 
guilty,  on  fair  and  equal  terms  with  respect  to  the  evidence  and  proof  of 
In  tres        ^^*'^  ^^'^     ^^^  ^^  ^  person  touched  another  in  conversation  or  in  joke,  ^ 
to  perMoT  that  no  actionable  assault  or  battery  was  committed,  then  no  special  plea 
•ity.  was  necessary  (/).     MoUiter  manus  imposuit  was  a  justification  of  batte- 

ry as  well  as  an  assault  (;g*)  (1). 

In  trespass  to  personal  property,  a  seizure  as  an  heriot  service  (A),  or 
for  poor  rates  (t),  might  before  the  recent  rules  be  given  in  evidence  un- 
der the  general  issue ;  but  in  general,  matters  which  admit  the  plaintiff  ^s 
property  as  well  as  the  seizure,  Ac.  must  always  have  been  pleaded  (k) 
as  a  justification  for  cutting  ropes,  or  killing  dogs  (/),  or  taking  guns,  Ac. 
Tm),  or  even  the  license  of  the  plaintiff  to  do  the  act  complained  of  (n), 
or  thdt  it  was  occasioned  by  his  own  negligence  (o).  A  distress  forr^irf,  \ 
when  made  on  the  demised  premises,  might  by  express  enactment  be  gbea 
in  evidence  under  the  general  issue  (;>),  but  if  made  ojf  the  demised  prem- , 
ises,  as  on  a  common,  or  under  a  fraudulent  removal,  the  defence  most  be 
specially  pleaded  (jf),  A  distress  or  seizure  for  tolls  (r),  stallage  at  a 
fair,  &c.  (5),  under  a  by-law  (<),  or  for  damage  feasant  by  the  occopier 
(m),  or  a  commoner  (v),  or  other  matter  of  justification,  with  or  without 
process,  must  also  be  pleaded  specially  (x)  (2). 
To  r«alij.  In  trespass  to  real  property^  we  have  seen  that  the  defendant  might  un- 
der the  general  issue  dispute  the  plaintiff's  possessory  right  by  showing 
that  the  title  and  possessory  right  are  vested  in  himself,  or  in  another  oo- 
der  whom  he  claims,  or  whose  authority  he  had  (y).  Although  the  plain- 
tiff proved  mere  possession,  that  will  suffice,  if  the  defendant  cannot  show 
a  superior  right  in  himself  or  another  under  whom  he  can  justify  {z)  (8). 


(0  Co.  Lit.  482  b.  888  a;  8  WiU.  870,  871. 

(/)  Rep.  temp.  Hardw.  801;  1  Selw.  83. 

{g)  Com.  Big.  Pleader,  8  M.  16.  Ptr  Best» 
C.  J.,  4  Bing.  206. 

{h)  €ro.  Eliz.  82;  2  Saund.  468,  a,  b. 

(t)  43  Eliz.  0.  2.  s.  19. 

{k)  Com.  Dig.  Pleader,  8  M.  26;  though 
connected  with  a  possessory  claim  to  land,  post, 
504. 

(0  1  Saund.  84;  2  Lutw.  1494;  Com.  Dig. 
Pleader,  8  M.  88;  1  Taant  570;  2  Campb. 
611. 

(m)  Com.  Dig.  Pleader,  8  M.  26,  &o. 

(n)  2  Campb.  878,  879. 

(o)  2  Campb.  600. 

(p)  11  Geo.  2,  0. 19,  s.  21. 


{q)  1  Esp.  R.  257;  4  Campb.  136. 

(r)  Ld.  Raym.  384;  8  Burr.  1402;  Lntv. 
1619;  8  Went  124;  Carth.  857. 

(«)  3  Lev.  224,  227. 

(0  1  T.  R.  118;  4  Mod.  877. 

(u)  1  Sauttd.221;  2  Id.  294. 

(t»)  2Wils.61;  Yelv.104;  8Wito.126.291; 
1  Saand.  846;  8  East,  894. 

(x)  2  Campb.  878,  879,  500. 

(y)  AnU,  500. 

{x)  Ante,  175,  176.  The  defendant  will 
prevail  if  he  can  show  a  saperior  tiUe  and 
right  of  possession,  although  he  /oreii/ybrote 
into  the  honse,  and  took  possession  by  aetosl 
Ibroe,  and  evicted  the  plaintiff,  see  7  Mooie, 
574;  1  Bing.  158,  8.  C. 


show  under  the  general  issue  that  the  arrest  and  imprisonment  were  not  a  oonsequenoe  of  Us 
instructions  to  the  officer,  but  in  pursuance  of  a  competent  and  paramount  authority:  Ibr  if  the 
arrest  and  imprisonment  were  the  efieet  of  any  other  cause  than  the  instmetkms  he  gave  te 
officer,  he  was  emphatically  not  guilty,  and  it  was  not  a  case  for  justifieatioD.  Herriok  v.  Msa^ 
ly,  1  Caines,  252.  Trespass  cannot  be  justited  on  the  ground  of  mistake  merely.  Hobart  9. 
Hagget,  8  Fairf.  67. 

(1)  See  Gates  v.  Lounsbury,  20  Johns.  427. 

(2)  An  officer  of  the  revenue,  seizing  goods  as  forfeited,  and  oausing  them  to  be  ISbelkd  tad 
tried,  has  but  two  pleas  of  justification  at  the  suit  of  the  owner,  a  oondemnation,  or  aa  s»> 
quittal  with  certificate  of  probable  cause.  Oelston  v,  Hoyt,  18  Johns.  579, 561.  Vkb  10  QfH^ 
822.  > 

(8)  Brandon  «.  Grimke,  1  Kott  &  l^'Cord,  866.  See  Manh  v.  Beny,  7  Coiran,  844;  Um- 
ray  «.  Webster,  5  N.  Hamp.  871.    In  an  aetioD  of  tnspafls*  the  ddtedant  nay  oflhr  m  stoj 
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-    There  are  some  instances  in  which,  although  it  was  not  heretofore  essen-       ^ 
L^,  yet  it  might  be  judicious  to  plead  specially  the  defendant's  'rt/te,  or  '■"^^~- 
|Me  title  of  the  party  under  whom  he  had  authority  to  commit  the  acts  ^^  '^^^ 
coiDplained  of. 

If  the  closes  were  not  described  by  their  abuttals  or  names  in  the  dec- 
laration, and  the  .defendant  was  doubtful  as  to  the  exact  extent  of  the  pro- 
perty claimed  by  the  plaintiff,  and  had  any  close  in  the  parish  mentioned 
in  ^e  declaration,  he  might,  before  the  recent  rules,  expressly  requiring 
the  name  or  abuttals  or  other  particular  description  to  be  stated,  compel 
the  plaintiff  to  new  assign^  designating  and  describing  specifically  what 
property  he  claimed,  by  pleading  liberum  tenementum.  The  reason  of 
this  doctrine,  and  the  rules  with  regard  to  new  assignments,  will  be  ex- 
plained  under  the  head  of  Replicalions. 

The  plea  of  liberum  tenementum  (1)  states  a  general  freehold  title, 
without  defining  the  exact  quality  or  nature  of  such  title.  It  states  that 
the  locus  in  quo  was  and  is  the  close,  soil  and  freehold,  of  the  defendant, 
Ac.  Under  that  plea  any  estate  oi freehold,  as  in  fee,  in  tail,  or  for  life, 
hot  not  a  freehold  in  remainder  or  reversion,  might  be  given  in  evidence, 
tnd  the  plea  was  peculiar,  and  formed  an  exception  to  the  general  rule, 
that  a  party  must  show  imprecise  title  (a).  This  general  plea  was  rarely 
of  any  other  utility  then  to  compel  an^u;  d^signment,  describing  the  closes, 
where  they  had  not  been  particularly  described  in  the  declaration  (2).  It 
might,  however,  be  usefully  adopted  in  all  cases  where  the  freehold  was 
laid  to  be  in  a  third  person,  and  the  defendant  justified  as  the  servant  of 
the  third  party ;  as  the  plaintiff  in  his  replication  could  deny  one  only  of 
the  two  facts  pleaded,  viz.  the  freehold  title  pleaded,  or  the  authority  or 
command  from  the  alleged  freeholder  to  the  defendant,  and  could  not  by 
his  replication  put  both  those  matters  in  issue ;  and  that  which  is  not  de- 
nied is  admitted  on  the  record.  Liberum  tenementum  was  a  good  plea  to 
'  trespass  in  a  several  or  &ee  fishery,  the  owner  of  the  soil  being  prima 
\  facie  owner  of  the  fishery  (ft). 

2dly.  If  the  defendant  be  anxious  to  compel  the  plaintiff  to  state  his 
title  specially  upon  the  record,  or  admit  some  part  of  the  title  of  the  de- 
fendant, or  the  party  under  whom  he  justifies,  he  may  also  with  propriety 
plead  liberum  tenementum,  or  adopt  a  still  more  special  plea  of  title. 
Thus,  if  the  defendant  be  in  reality  the  freeholder,  so  that  the  plaintiff  can- 
not with  safety  deny  the  plea,  he  is  driven  to  admit  its  truth,  and  to  de- 
duce a  title  from  the  defendant  as  that  he  demised  the  close  to  the  plain- 

In  observing  upon  the  qualities  of  pleas,  we  shall  hereafter  see  that  a 
H^^  plea  in  trespass  which  claims  for  the  defendant  a  possessory  right, 

(a)  Stephen,  2d  edit.  870;  1  Saund.  347  d,      (b)  18  £dw.  4;  4  Co.  Lit.  127  a,  notes. 
B*  6.  As  to  tenancy  in  common,  9ow.  B.  201. 

tite  to  the  land  in  dispute  as  he  pleases,  and  if  they  fail  him,  he  may  resort  to,  and  de- 
fCBdnpon,  his  possessory  Tight  Maokay  v.  Bqrnolds,  2  Bay,  474;  Strange  «.  Darham,  2  ib. 
€57.  , 

(1)  Where  the  plaintiff  aUeged  soTeral  trespasses  in  soToral  closes,  at  different  times,  and  the 
^cfcodtnt  pleaded  that  the  several  doses  were  one  and  the  same  dose,  and  that  it  iras  his  free- 
^  it  WIS  hdd  bad,  and  that  the  defendant  shoald  have  justified  as  to  aU  the  doses,  or  have 
^"uAd  the  tnspanes  in  aU  the  doses,  evoept  one,  and  justified  as  to  that    Kevins  v.  Keeler,  6 

(2)  The  pleft  admits  the  possession  in  the  plaintiff,  and  the  trespass  charged  in  the  plafaitiff 'i 
Ginith  9.  AUen,  2  M'Cord,  226. 
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^       and  yet  does  not  give  the  plaintiff  express  color ^  is  bad ;  because  it  amcmnts 
*""^^"'  to  the  general  issue,  and  violates  the  principle  that  a  plea  must  denjf,  or 
to  realty,  j^^q^  confess  and  avoid  the  matter  alleged  •in  the  declaration.     A  plea  of 
liberum  ienementum  is  free  from  this  objection  because  it  gives  appareni 
color ;  as  it  is  not  absolutely  and  manifestly  inconsistent  therewith,  tliat 
the  plaintiflF  had  some  inferioi*  leasehold  or  minor  title,  in  respect  where- 
of he-  might  have  had  a  possessory  right  or  title,  or  at  least  posse^oa.  { 
But  a  special  plea  disclosing  a  possessory  title  in  the  defendant,  as  a  lease  \ 
holder  or  termor^  is  openly  at  variance  with,  and  directly  contradicts,  the  j 
very  gist  of  the  plaintififs  action  of  trespass.    In  such  case,  therefore,  aaj 
express  color ^  that  is,  a  plausible  or  apparent  but  fictitious  title,  most  be  \ 
given  to  the  plaintiff,  according  to  the  rules  which  will  hereafter  be  ex-j 
plained.  The  object  is  to  compel  the  plaintiff  to  state  specifically  his  title,  j 
or  deny  that  alleged  in  the  special  plea,  an  object  which  is  rarely  to  be  ob»j 
tained  by  liberum  ienementum,  the  replication  to  which  may  simply  trav-^ 
erse  the  general  allegation.    In  framing  the  special  plea  of  title,  care  must' 
be  taken  to  attend  to  the  following  general  rulefs,  which  are  ably  pointed; 
out  by^Mr.  Serjeant  Stephen,  with  regard  to  the  statement  of  a  derivatiTf^ 
title :  —  1st.    The  derivation  or  commencement  of  an  estate  in  fee  simpU 
need  not  be  shown,  as  this  would  tend  to  useless  prolixity.    It  suffices  u 
general  to  deduce  the  title  from  the  last  absolute  owner  in  fee  sim] 
from  or  through  whom  the  defendant  claims,  although  the  fee  was  onl] 
conditional,  or  determinable  on  a  certain  event  ((:).  2dly.  In  the  case 
particular  estates^  being  interests  or  titles  less  than  a  seisin  in  fee  simfdo 
and  in  the  case  of  copyholds,  their  commencement  must  be  shown ;  that 
is,  the  derivation  of  the  title  from  the  last  seisin  in  fee  mnst  be  allege^ 
(d).     3dly.  A  party  claiming  by  inheritance  or  descent,  must  specially 
show  hotf)  and  in  what  character  he  is  heir  (^).     4thly.  If  the  party  claim 
by  cont)eyance,  each  distinct  conveyance,  andjthe  nature  thereof  must  be  [ 
specially  set  forth  (/).   The  different  forms  of  pleading  title  and  convey- 
ances are  fully  stated  in  the  second  volume.    5thly.  It  is  a  rule  that  the 
conveyance  should  be -pleaded  according  to  its  legal  import  and  effect, 
rather  than  its  form  of  words  (§■).     6tbly.    Where  the  nature  of  the  con- 
veyance is  such  that  it  would  at  common  law  be  valid  without  deed  or 
writing,  there  no  deed  or  writing  need  be  alleged  in  the  pleading,  thouf^ 
such  document  exist,  and  a  statute  renders  it  necessary,  as  in  the  case  oC 
a  conveyance  with  livery  of  seisin,  &c. ;  but  where  the  nature  of  the  coor-- 
veyance  requires  at  common  law  a  deed  or  other  writing,  such  instrument 
must  be  alleged,  as  in  the  case  of  a  grant  .of  any  thing,  which  lies  in  grants  { 
and  cannot  be  granted  without  deed  (A) .     And  if  a  transfer  of  property  | 
[  *505  ]  be  inoperative,  except  by  •statute,  and  the  act  requiring  writing,  as  in  thd  j 
case  of  a  devise  \)f  lands,  the  pleading  must  show  that  the  will  was  in."! 
writing  (t).  j 

Although  in  general  liberum  tenementum  may  be  given  in  evidence  xoky 
der  the  general  issue,  yet  if  the  defendant,  in  taking  possession  of  his  d< 
jbc.  has  necessarily  injured  or  destroyed  or  removed  goods  the  pro} 
of  the  plaintiff  it  is  proper  to  plead  liberum  tenementum^  justifying  aw 

(c)  Stephen,  2d  edit  861;  Co.  Lit  808  b;  (/)  Id, 

Cro.  Car.  671;  Doot  PL  287.  {g)  Stepiien,  2  edftf  866;  1  Saund.  285 

{d)  Stephen,  2d  edit.  862,  868;  antt,  879,  note  9.    See  ardt^  806  to  807. 

880;  1  Saund.  186  d,  n.  1.    There  is  an  ex-  (A)  Stephen.  2d  edit  866,  867;  1  Sam 

oeption  irhere  the  title  is  only  indaoement,  276  a,  n.  2;  ante,  222.    A  lease  ibryean 

^^\  Z^»  ?®^'  however,  always  pleaded  by  died. 

(•)  Stephen,  2d  edit.  866  anUy  868.  (i)  1  Sannd.  276,  a,  n.  2;  anlc,  222,  28I.- 
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acts  as  to  the  personaltj,  and  the  general  issae  is  not  sufficient  (1).    As 
if  the  defendant  justify  cutting  the  plaintiff 's  4>08ts  and  rails,  put  on  his,  _ 
the  defendant's  land,  and  the  defendant  do  not  claim  such  posts  and  rails  ^* 

{k)  (2).  But  if  the  plaintiff  has  affixed  any  thing  to  the  defendant's 
beehold,  so  that  it  becomes  part  thereof,  as  a  wall,  &c.,  then  the  general 
issue  will  suffice,  and  it  is  not  necessary  specially  to  justify  the  destruction 
of  sQch  fixture,  as  it  became  the  defendant's  property  by  being  annexed 
to  his  freehold  (/). 

An  excuse  of  the  trespass,  as  on  account  of  a  defect  of  fences  which 
the  plaintiff  was  bound  to  repair  (m),  or  a  license  from  the  plaintiff  (n)  ; 
and  VLJusliJicaiion  under  a  rent-charge,  or  in  respect  of  any  easemerU  or 
incorporeal  right  (o),  as  common  of  fishery  (p),  or  of  pasture  (9),  or  of 
turbary  (r),  and  a  right  of  way,  either  public  (5),  or  private  (f)y  and 
whether  by  grant  («),  will  (a:),  prescription  (y),  custom,  or  necessity  (^r), 
mast  be  pleaded  specially  (3).  The  forms  and  explanatory  notes  will 
be  found  in  the  third  volume. 

In  justifying  a  trespass  to  land  under  a  right  of  way^  &c.  it  was  not 
nfficient  for  the  defendant  to  plead  that  he  was  lawfully  possessed  of 
aaothcr  close,  and  by  reason  of  such  f>ossession  was  entitled  to  a  right  of 
way  over  the  plaintiff's  land  ;  but  he  mu^^t  set  forth  some  special  title  to 
Us  close  and  right  of  way,  as  for  example,  that  of  seisin  in  fee  of  the 
dose  and  a  prescription  in  a  que  estate  (a)  to  the  right  of  way,  &;c.  {b). 
We  shall  presently  see  in  the  next  division,  stating  the  present  rules  of 
fUadingy  the  effect  of  the  recent  statute,  relieving  parties  form  the  ne* 
fessity  of  pleading  a  right  of  tvay  or  of  common,  &o.  in  a  que  estate,  and 
iathorizing  a  more  general  mode  of  stating  the  right. 

In  pleading  a  right  of  common  by  prescription,  the  defendant  must  *al-  [  *506] 
10  have  shown  a  seisin  in  fee  of  the  land  in  respect  of  which  he  claims, 
lad  prescribed  in  the  que  estate  for  the  right.     Where  a  defendant  justi- 
ied  under  a  right  of  common  of  pasture,  by  showing  a  demise  from  a  free- 
lit)  8  East,  894;  anU,  602.  (0  Id, 
(0  8  T.  a.  408;  7  East,  829.  (u)  2  Mod.  274;  8  East,  294. 
(A)  Go.  Lit  288;  2  Saand.  286.  (x)  IB.  &  P.  871;  1  Saand.   828»  n.  6; 

y   (»)  Antt,  608;  2  Gampb.   879;  2  T.  R.      Id,  161  e. 

H68;  TTauDi.  166;  Hob.  176;  Oilb.  C.  P.  68;         (y)  1  East,  860,  877,  881;  1  B.  &  P.  871; 

Ih.  Ab.  LiceDse;  Com.  Dig.  Pleader,  8  M.  86;     1  Saund.  822,  n.  6. 

pvyer  V.  Newland,  9  Vermont,  888,  bat  see         {z)    1  Saand.  828;   8  T.  B*  60;   Lntir. 

n  HeD.  7,  28,  pi.  6.  1487. 

(0)  Per  Lord  Loogbboroagh,  1  Hen.  Bla.  (a)  As  to  this,  see  2  BUu  Com.  264;  1 
152;  2  8i«nd.  402,  note  1;  Co.  Lit  288;  2  Saand.  846,  n.  2;  4  T.  B.  718,  719.  As  to  » 
wik  178;  Com.  Dig.  Pleader,  £.  16.  declaration  for  obstracting  oommon,  &o.  ante^ 

(p)  Com.  Dig.  Pisoarj.  881.    As  to  rarianoes  in  stating  prescriptions, 

(9)  1  Saaod.  26,  840;  2  Id.  2.    •  ante,  886. 

(r)  6T.  B.  74&  (6)  1  Saand.  846»  n.  2;  Steph.  2d  ed.  869. 

(1)  1  Hen.  BU.  862;  8  T.  R.  606;  2  Saand.  As  to  a  right  of  way  of  neceteiiy,  see  Peaks's 
UB&  notes  4  «nd  6.  Addenda,  or  toL  ii.  162* 

(1)  The  iket  that  one  man  has  personal  property  within  the  enclosure  of  another,  does  not 
''*'~iie  the  owner  of  saeh  property  to  enter  the  enclosare«  for  the  purpose  of  taking  saoh 
ty  into  his  possession.    He  should  demand  it  of  the  owner  of  the  land,  and  if  he  reftises 
permission  to  take  it,  sooh  reftisal  woold  be  evidenoe  of  a  oonversion,  fbr  which  an  action 
ila  lie.    Roach  v.  Damron,  2  Hamph.  426. 
!^(2)  The  title  as  to  the  soil  does  not  come  in  question  upon  a  declaration,  only  for  catting 
B  and  carrying  away  trees  on  the  plaintiff's  groand.    Weidham  v.  Kohr,  18  Serg.  S 
le,17. 
(S)  But  see  ante,  6OI  in  note.    Matters  of  ezeose  or  jostifloation  at  common  law  most  be 
'  1,  and  cannot  be  receiTcd  in  eyidence  under  the  gimeral  kioe.    Boot  o.  Chandler,  10 
112, 118;  Demiek  9.  Chapnum,  11  Johns.  182.    The  reason  of  the  role  is  to  pment 
e.    7  Cowen,  86. 
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holder  fdr  life  of  the  land  in  respect  of  which  he  claimed  and  averred 
that  he,  the  defendant,  an^  all  those  whose  estate  he  then  had,  and  his 
landlord,  from  time  &c.  had  common  of  pasture  in  respect  of  the  demised 
premises ;  it  was  held  npon  demurrer  that  the  plea  was  bad  (c). 

An  entry  by  authority  of  law  without  process ;  as  that  the  hctfs  in  quo 
was  an  inn  {d) ;  or  that  the  defendant  entered  to  demand  payment  of  his 
debt  (e)  (1);  or  to  pfevent  murder  (/)  ;  or  to  abate  a  nuisance  to  a  water 
course  (g*)  ;  or  by  virtue  of  process  (A),  criminal  or  civil  of  a  superior  (i) 
or  inferior  Court  (A:) :  under  mesne  process,  as  a  latitat,  &c.(09  or  under 
final  process,  as  a  ft.  fa.  (2),  elegit^  &c. ;  must  be  specially  pleaded. 

In  all  actions  of  trespass,  whether  to  the  person,  personal  or  real  pro* 

perty,  matters  in  discharge^  or  in  confession  and  avoidance  of  the  actiou, 

must  be  specially  pleaded  (m) ;  as  accord  and  satbfaction  (n),  arbitrameDt, 

release  (o),  former  recovery  (/?),  or  to  an  action  for  an  assault,  a  magis, 

trate^s  certificate  of  acquittal  of  the  assault  (7),  or  tender  of  sufficien- 

amends  (r).     So  the  statute  of  limitations,  which  in  trespass  to  persons 

is,  that  the  defendant  was  not  guilty  within  four  years,  and  in  trespass  to 

persona]  or  real  property  within  six  years  (5) (8),  must  be  speciaUy  pleaded. 

In  an  action  against  justices  of  the  peace ^  mayors^  constables  and  other 

rae^tho^  peace  officers^  or  any  others  acting  in  their  aid  or  assistance,  or  by  their 

rind  by     command  (^),  for  anything  done  by  them  by  virtae  or  by  reason  of  their 

atatato,  as  offices ;  or  against  persons  for  anything  done  in  pursuance  of  the  bank- 

arainS^  rupt  act  (u)  ;  the  general  issue  may  be  pleaded,  and  the  special  matter 

juiieet^^c.  given  in  evidence.     And  if  the  lord  chancellor  be  sued  for  conunitting  a 

21  Jic.  i»  person  to  prison  he  may  plead  the  general  issae  (z}    There  is  a  similar 

^  *fo7  1  provision  in  the  highway  (^), ''turnpike  (2:), militia,  and  assessed  tax  acts, 

|_  oui  J  ^Qi^^iiQg  act,  and  in  various  other  statutes,  in  protection  of  persons  acting 

in  the  execution  of  their  office,  or  others  in  aid  of  them  (a)  (4).    In 

these  cases,  as  well  before  as  since  the  pleading  rule  Hil.  T.  4  W.  4,  ths 

plea  of  not  guilty  suffices,  and  all  the  special  matters  may  be  given  in  19* 

sue  under  that  plea  (6).     It  is  also  a  general  rule  at  common  law  that 


Whentho 


(c)  8  Toung.  &  Jerr.  98. 

(d)  Com.  Big.  Pleader,  8  M.  85. 

(e)  Id,}  Cro.  Elis.  876. 
(/)  2  B.  &  P.  260. 

{g)  Baikes  «.  Townsend,  2  Smith's  Bep.  9. 

{h)  1  Saand.  298,  n.  1. 

(i)  8  B.  &  P.  228. 

{k)  7T.B.  665;  Latw.  914. 

(i)  8  B.  &  P.  228. 

(m)  8  Burr,  1858;  1  Bla.  Bep.  888;  1 
WDb.  45;  anUy  500,  501. 

(n)  8  Burr.  1868;  4  Tavnt.  459. 

(o)  8  Burr,  1858. 

(p)  Id,;  see  anUy  478  note.  (c).  Former 
recoreiT  against  oo-trespsssers,  ante,  88,  89. 
Form  of  plea,  8  C.  &  P.  485,  note  (a). 

(9)  Harding  «.  King,  6  Car.  k  P.  427. 

(r)  21  Jao.  1,  0.  16;  Com.  Dig.  Pleader,  8 
M.  86;  Yin.  Ab.  Trespass,  S.  a,  542;  8  Lot.  87. 

(s)  21  Jac.  1.  c.  52;  6  East,  890. 

(0  21  Jac.  1,  0.  12,  s.  5;  Co.  Lit  288; 
Vangh.  Ill;  see  8  Campb.  257;  Holt,  C.  N. 


P.  478.  As  to  irhen  individaal  acting  la  sil 
must  plead  specially,  see  8  Campb.  257;  Hdl^ 
C.  N.  P.  478;  4  Tkiont  84;  anU,  mL 

(tt)  6  Geo.  4,  o.  16,  s.  44;  but  it  is  maift 
ofoal  to  plead  this  latter  defence,  1  Monts^ 
Bank.  Law,  410;  see  pleas,  p09tt  vol.  iiL;  S 
M.  &  Sel.  188. 

(x)  Dicas  V.  Lord  Bronsgham,  6  Car.  &  P« 
249, 268. 

(y)  18  Geo.  8,c.  78,8.  82;  see  16  Esst, 
215. 

(z)  8  Geo.  4,  c.  126,  s.  147. 

(a)  See  partioalarly  the  sUtntes  48  Efii.  a.  ] 
2,  s.  19;  7  Jac.  1,  0.  5;  11  Geo.  2,  0. 19,  f.  ^ 
21;  28  Geo.  8,  c.  70,  s.  84;  24  Geo.  8,  sms. 
2,  c.  47,  s.  85,  89;  28  Geo.  8,  c.  87,  s.  28;  42 
Geo.  2,  c.  85,  s.  6;  and  the  48  Geo.  8, 0.  99 
8.  70;  nnder  larceny  acts,  &c  7  &  8  Geo.  4. 
c  4,  8. 165;  0.  29,  s.  75;  a  80,  s.  41 ;  9  Geo, 
4,  c.  4,  s.  155. 

(6)  Wells  V.  Ody,  2  Crom.  M.  &  Ros.  1& 
Bat  observe  tiie  suggestion  of  Alderson,  B. 


(1)  Vide  Bnskirk  v.  Irring,  7  Cow.  85. 

(2)  Canon  v.  Wilson,  6  Halst  48. 
C8)  As  to  PttinsylTaoia,  see  Act  of  27th  March,  1718, 1  8m.  Laws,  76;  nod  to  New  Tofffe» 

2  ReT.  Stat.  295,  296,  s.  18, 19. 
(4)  The  party  at  whose  instance  process,  dther  ciTJl  or  criminal,  isaaed,  if  ha  Toliuitailltr 
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OAtters  in  mitigation  of  damages,  &;c.  which  cannot  be  specially  pleaded, 
may  be  given  in  evidence  under  the  general  issue  (c). 

In  ejectment,  a  defendant  when  he  appears  is  compelled  to  enter  into  ^  Q^t- 
the  conscBt  rule  and  to  plead  the  general  issue  ;  consequently  in  that  ao-  "**^" 
tioD  no  special  plea  can  be  adopted  (1).    We  have  seen,  however,  that 
the  Courts  have  in  some  cases  on  special  application  permitted  the  defend- 
ant to  plead  to  the  jurisdiction  (d). 


The  various  instances  in  which  the  general  issue  was  sufScient,  and  in  ^>vBiir  n  n 
which  a  special  plea  was  necessary  before  the  late  rules,  have  been  point-  ^^.tfjf 
ed  out,  and  may  be  collected  from  our  observations  on  the  pleas  peculiar  bfboiallt 
to  each  form  of  action.     The  important  rule  that  a  plea  in  bar  must  either  o»  o"^^ 
deny,  or  must  confess  and  avoid  the  plaintifiTs  allegation,  and  the  conse-  ^^^  ^^ 
qnent  doctrine  that  a  plea  in  confession  and  avoidance  must  give  express 
or  implied  color,  and  that  a  special  plea  which  amounts  to  the  general  i&- 
8ae  is  bad,  will  be  considered  hereafter  («).•   We  may  collect,  that  in  gen- 
eral it  was  always  essential  to  plead  specially,  1st,  Where  new  matter 
was  brought  forward  by  way  of  defence,  and  the  defendant  admitted  all 
ike  plaintifiTs  allegations,  but  denied  or  avoided  their  operation ;  subject 
however  to  the  extensive  innovations  upon  that  rule  in  modern  times  in 
9$sumpsit,  debt  on  simple  contract,  and  in  case :  2dly,  whenever  the  de* 
fence  arises  after  the  commencement  of  the  action  (/). 

There  are,  it  will  be  remembered,  many  instances,  in  which  there  was^ 
hcfore  the  Reg.  Gen.  Hil.  T.  4.  W.  4,  f  the  option  of  pleading  the  matter 
feciaUy,  or  setting  it  up  as  a  defence  under  the  general  issue,  it  being 
■atter  which  confessed  and  avoided  the  cause  of  action,  orgave  the  plain- 
tiff  implied  color  (g-).  The  pleas  or  infancy  in  'assumpsit,  and  Uberum  l  ^«^  J 
pnementum  in  trespass,  were  of  this  kind.  In  cases  of  this  nature  it  was 
:^n  expedient  to  plead  specially,  in  order  either  to  compel  the  plaintifif 
in  his  replication  to  admit  some  of  the  facts  stated  in  the  plea,  and  there^ 
ly  to  narrow  the  defendant's  evidence,  or  to  compel  the  plaintifif  to  dis- 
iJoee  his  title  or  answer  to  the  defence,  and  thereby  narrow  the  ground  on 
Which  he  might  rest  his  case  on  the  trial.  Thus,  in  his  replication  to  the 
ilea  of  infancy,  the  plaintifiT  must  omit  or  deny  the  infancy ;  if  he  admit 
K  he  must  obviate  its  efifect  by  showing  that  the  debt  arose  for  necessa- 
lies  supplied,  or  must  allege  a  ratification  after  the  defendant  attained  his 
fidl  age.  Under  the  general  issue  all  or  any  of  these  answers  to  the  de- 
fence might  be  set  up.  So  Uberum  tenementum  would  often  compel  the 
plaintifiT  to  new  assign,  giving  an  exact  description  of  the  locus  in  quoy 
tc. ;  or  would  oblige  him  to  show  his  specific  title,  as  a  demise  from  the 
defendant,  &c.,  and  thereby  admit  that  the  defendant  was  the  fireeholder. 
ind  sometimes  a  special  plea  was  proper  in  order  to  raise  a  question  of 


(0  Co.  Lit.  288  a;  2  B.  &  P.  225. 
{i)  Ante,  192,  i42. 
(«)  Pmt 


(/)  AnU,419;  poit 

ig)  See  anU,  480,  pott;  4iB.  &,C,  647;  1 
Bf.  ft  P.  808. 


Uie  ofBoer  in  exeooting  it.  may  protect  himself  under  the  general  iBSue.     Nathan 

%  Cohen,  8  Campb.  267.    Bat  if  he  merely  deliyered  it  to  the  officer  and  directed  him  to 
'iRfit  the  plaintiff,  he  moat  plead  the  spedal  matter  as  in  other  oases.    Herriok  v.  Manly,  1 
flriaia,  26^ 

^(1)  In  Paonsylnuoia*  by  the  Aot  of  the  18th  April.  1807,  (4  Sm.  Laws,  476,)  "  the  plea,  in 
^Mtoent  shaU  be,  *  not  goil^.' "    See  Crandall «.  GaUap,  12  Coon.  865. 

t  8m  AoNrioaa  BfUtor's  PreM- 
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^  law  on  the  face  of  the  pleadings,  and  thus  obtain  the  opinion  of  the  Goart 
IPIOIAU.T.  ^P^"^  ^  demurrer,  without  the  intervention  of  a  jury.     It  would  be  beyond 
the  limits  of  this  treatise  to  attempt  to  enumerate  all  the  various  instances 
in  which  it  might  be  advisable  or  not  to  plead  specially. 

^f^|^»d-  In  some  cases  where  a  justification  was  to  be  pleaded,  it  was  advisable 
pjJJ^  only  °^^  *^^^  ^  plead  the  general  issue.  Thus  in  trespass  gtuire  clausum  fre- 
%  JnstiAoa-  gU^  if  the  plaintiflfs  possession  could  not  be  disputed,  and  the  defendant 
^|<»*  relied  upon  a  right  of  way,  it  was  better  not  to  plead  the  general  issue, 

because  if  only  the  right  of  way  was  pleaded  and  traversed  then  the  de- 
fendant's counsel  had  a  right  to  begin  at  the  trial,  and  thereby,  in  case  the 
plaintiff  should  examine  any  witness  in  chief,  the  defendant's  counsel  would 
have  the  advantage  of  the  reply  (A).  And  this  course  was  sometimes  ad- 
visedly adopted  in  actions  for  a  libel,  where  the  publication  of  the  libel 
as  described  in  the  declaration  was  to  be  admitted  (i).  And  in  actions 
against  executors  and  administrators,  upon  causes  of  action  which  accrued 
against  the  deceased,  it  was  often  impolitic  in  reference  to  costs  to  plead 
the  general  issue,  and  thereby  drive  the  plaintiff  to  trial  to  prove  the  debt, 
in  cases  in  which  there  was  no  reasonable  ground  to  dispute  it  (A:). 

When  ad-  '    On  the  other  hand,  in  an  action  for  assault  and  battery,  it  was  not  adri- 

^■•We  not  gable  to  plead  specially,  justifying  the  battery,  if  there  were  the  least 

apMiftUj.    doubt  of  establishing  the  justification,  for  where  a  battery  is  not  admitted 

r  *509  1  ^^  ^^  P^^^  the  judge  must  certify  to  give  the  plaintiff  his  *full  costs,  if  he 

^  ^  obtain  a  verdict  for  damages  less  than  40^. ;  but  where  the  defendant  by 

his  plea  admits  a  battery,  and  it  is  found  against  him,  no  certificate  is  no* 

cessary  (/).     So  in  trespass  qwire  clausum  f regit ^  if  the  defei&dant  plead 

a  license  or  other  justification  (which  does  not  make  title  to  the  land^to 

the  whole  of  the  trespasses,  and  it  be  found  against  him,  the  plaintiff  is 

entitled  to  full  costs  without  a  certificate,  though  he  do  not  recover  40s« 

damages  (m)  (1)  ;  and  the  special  plea  should  therefore  in  these  cases  be 

confined  merely  to  such  trespasses  as  the  defendant  can  certainly  justify. 

However,  in  case  for  slander,  though  the  defendant  justify,  and  it  te 

found  against  him,  yet  if  the  damages  be  under  40^.  the  plaintiff  cannfli 

recover  more  costs  than  damages  (n)  ;   in  the  latter  action,  therefore^ 

there  is  no  objeotion  to  a  special  plea  on  the  ground  of  costs,  though  it  is 

not  advisable  to  justify  on  the  ground  that  the  words  are  true,  unless  tha 

plea  can  be  supported  by  indisputable  evidence,  because  such  a  jostifiear  ^ 

tion  when  ineffectual  will  in  general  materially   enhance  the  damages. 

But  there  are  however  some  decisions  that  under  the  general  issue,  ift^ 

case  for  slanderous  matter,  the  truth  cannot  be  proved  even  in  mitigation  \ 

of  damages  (o)  ;  and  therefore  a  special  plea  is  often  necessary  with  a  view 

to  reduce  the  damages,  although  the  proofs  fall  short  of  substantiating  the  | 

exact  truth  of  all  the  slander  stated.    It  is  abo  doubtful  whether  rumon 

{h)  8  Oampb.  866,  861.  edit.  968;  see  9  Price,  814.  . 

(t)  8C.  &P.474.  (»)  4  East,  667;  21  Jao.  1,0.  16;  i.  8. 


{k)  See  Tidd,  9th  edit.  979,  980.  as  to  what  aotions  for  slander  this  statsU 

(2)  6  T.  B.  662;  Tidd.  9th  edit  966;  see  8  extends  to,  see  Tidd,  9th  edit  962. 
Taunt  689;  1  Moore,  420,  8.  C.  (o)  4nU,  498. 

(m)  7  T.  R.  660;  7  East,  826;  Tidd,  9th 

(1)  As  to  costs  in  tresoass  quav  clautum  fregit^  see  Orane  v.  Comstock,  and  Jaohson  «.  Baa? 
dall,U  Johns.  404, 405,^ 
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or  suspicions  of  tho  plaintiff  *s  guilt  can  be  shown  even  in  mitigation  of    hatikr  ot 
I  damages  (p),  which  often  presents  an  •additional  reason  for  pleading  spe-      ^^^ 
j  eiaily  to  let  in  soch  evidence.  hubt  bb 

BPECIALLT 

I    Matter  of  estoppel  should  be  specially  pleaded  as  such.    Thus,  if  the  de-  ^^^^h 
fendant  obtained  a  verdict  against  the  plaintiff  in  a  former  action  upon  the  law  (9). 
I  same  cause  of  action  as  that  which  forms  the  subject  of  tho  second  suit,  if 
I  the  verdict  be  not  pleaded  as  an  estoppel  the  defendant  refers  the  merits 
I  to  the  second  jury,  and  the  verdict  is  merely  argument^  and  is  not  conclvr 
\  five  in  his  favor  (r). 

Care  should  be  taken  to  plead  in  the  first  instance  every  matter  of  de-  ^"^^  d«^«n- 
fince  of  which  the  defendant  would  not  be  at  liberty  to  avail  himself  un-  bTpieadcd. 
der  the  general  issue.     For,  though  the  Court  will  in  general  give  the  de- 
ftndaDt  leave  to  add  or  alter  a  plea  where  the  justice  of  the  case  requires 
it,  yet  this  will  be  only  on  payment  of  the  costs  incurred  by  his  mistake : 
and  if  the  defendant  be  obliged  to  ask  indulgence,  as  time  to  plead,  he  will     ^r-t  a  -i 
Bot  afterwards  be  allowed  to  plead  a  plea  •contrary  to  the  merits  or  jus-  I    ^^^  i 
tice  of  the  case :  thus  to  a  declaration  by  an  attorney  on  his  bill  of  costs, 
a  defendant,  after  obtaining  time,  was  not  allowed  to  plead  that  the  plain- 
tiff had  not  delivered  his  signed  bill  a  month  before  action  brought  (5)  : 
ind  if  the  cause  should  proceed  to  trial  and  be  found  against  the  defend- 
tDt  on  account  of  the  omission  of  one  or  more  grounds  of  defence,  he  will 
in  general  be  precluded  for  ever  from  taking  advantage  thereof,  unless  in 
lome  cases  by  audita  querela  or  error  in  fact  coram  nobis^  &o.  (0*     -^^^ 
ta  it  is  a  rule  of  pleading  that  a  departure  will  not  be  allowed,  the  de- 
fendant cannot  in  general  rectify  the  omission  of  a  ground  of  defence  by 
lis  rejoinder.     In  debt  on  an  arbitration  bond,  if  the  defendant  merely 
^ead  no  award,  and  the  plaintiff  reply  setting  out  an  award,  the  defend- 
ant cannot  rejoin  that  he  performed  it,  &c.  (u)  (1) . 

There  are  many  cases  in  which  it  may  be  advisable  to  plead  in  one  plea  ^^^  ^t 
lH  the  grounds  of  defence,  and  in  which  it  may  suffice  to  prove  part  of  the  ^  iro^jf^ 
illegation  in  the  plea  {v^.  part  of  the 

ground  of 

It  is  sometimes  advisable  not  to  plead  either  the  general  issue  or  a  spe-  of luffer- 
ttd  plea  to  the  whole  declaration,  but  to  suffer  judgment  by  default  to  kg  jadg- 
«Brtun  parts  of  the  declaration,  which  the  plaintiff  can  indisputably  estab-  ^?^^^ 
Bsh.    Thus,  where  the  plaintiff's  demand  is  altogether  denied  by  the  pleas,  J  p^*" 
ind  at  the  trial  the  plaintiff  obtain  a  verdict  for  part  of  his  demand,  and 
fte  defendant  obtain  a  verdict  as  to  the  other  part,  the  plaintiff  is  entitled 
to  the  costs  of  the  issues  found  for  him,  which  include  the  general  costs  of 

ip)  Id.Hrid.  and  Mordannt,  2  Bing.  N.  C.  140;  8  Dowl. 

(9)  See  farther  as  to  pleai  of  estoppel,  607. 
JM/andseelndflX,  Estoppel,  and  Reg.  Gen.         {t)  Tidd,  9th  edit.    907;  id.    Index,  tit. 

fia.  T.  4  W.  4,  r.  9.  «•  Audita  querela  ;"  2  Sannd.  187  g  to  150. 
\{t)  2  B.  &  Aid.  668;  2  Bing.  887;  and  see         (u)  See  poet^  as  to  departure  in  pleading. 
M'CleL  k  Y.  509.  {v)  1  Bing.  N.  C.  72;  8  Dowl.  488;  1  Adol. 

A*)  Neale  v,  M'Kenzie,  1  Grom.  M.  &  Roi.  &  El.  264;  8  Ner.  &  Man.  259,  S.  C;  1  Ear. 

•1;  2  Dowl.  702;  4  Tyr.  670,  8.  C;    Beck  &  Woll.  16. 

(1)  Aoo.  Barlow  v.  Todd,  8  Johns.  867;  Monioe  v,  AUi^xe,  2  Caines,  820.    And  seoFowler 
fClsik,8D»7,281. 
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*o  the  trial,  but  do  not  include  the  costs  of  the  issues  found  for  the  defend- 
g^l^^Y,  ^^ '  ^^^  ^^  which  last-mentioned  issues  the  defendant  was  not  formerif 
entitled  to  claim  any  costs  from  the  plaintiff.  Bat  where  the  defendaot 
suffered  judgment  by  defanlt  as  to  part  of  the  plaintiff's  demand,  and  plead- 
ed only  to  the  other  part,  and  the  plaintiff  took  issue  on  the  pleas,  and  a( 
the  trial  all  the  issues  were  found  for  the  defendant,  then  the  defendant 
was  entitled  to  the  costs  of  the  issues  found  foi:  him,  and  the  plaintiff  vtt 
entitled  only  to  the  costs  of  the  judgment  by  default,  and  what  he  would 
have  been  entitled  to  on  executing  a  writ  of  inquiry  (x). 

kL  Fuua       ^^  framing  a  special  plea  it  is  also  necessary  to  consider  whether  the ' 
'  defendant  is  under  terms  of  pleading  issuable.     An  issuable  plea  is  a  plea 
in  chief  to  the  merits,  upon  which  the  plaintiff  may  take  issue  and  go  to 

[  *611  ]  trial  (y)  ;  on  a  general  demurrer  for  some  defect  in  ^substance  (z)  (1). 
A  plea  in  abatement  is  not  an  issuable  plea  (a)  (2),  nor  a  plea  of  alien  ene- 
my (6),  nor  an  untrue  plea  of  judgment  recovered  (c)  ;  nor  can  a  spedat] 
demurrer  be  pleaded  if  the  defendant  be  bound  to  plead  issuably,  althoogii' 
the  causes  assigned  be  well  founded,  and,  it  seems,  although  they  ber  mat- 
ter of  substance  {d).    But  a  true  plea  that  a  bail  bond  was  taken  for  ease 
and  favor  (e),  and  a  tender  (/),  and  the  statute  of  limitations  {g^(^\  ^^ 
issuable  pleas.     So,  where  the  defendant  in  an  action  on  a  recognizanoa^ 
of  bail  under  a  judge's  order  to  plea  issuably,  pleaded  ntU  liel  record^  and 
that  no  ca,  sa.  was  issued  against  the  principal,  the  court  of  G.  P.  held 
that  such  pleas  might  be  considered  issuable,  and  that  the  plaintiff  conld 
not  sign  judgment  as  for  want  of  a  plea  (A).    And  if  a  plea  be  in  sab- 
stance  a  fair  issuable  plea  to  the  merits,  the  mere  circumstance  of  its  be^ 
ing  informal  will  not  render  it  a  nullity  (t).     Where  the  replication  does 
not  tender  a  fair  issue,  but  affords  reasonable  and  good  cause  of  demur* 
rer,  the  defendant,   though  under  terms  of  pleading  issuably,  may,  it 
seems,  in  the  Common  Pleas,  demur  even  specially  to  such  repUcalioikh 
for  a  reasonable  and  fair  demurrer  to  the  replication,  even  for  want  of 
form  only,  is  not  in  that  Court  a  contravention  of  the  terms  of  pleading  ' 
issuably  (A;).    But  it  seems  that  the  court  of  Kidjg^s  Bench  coasidersthair 
these  terms  extend  to  the  subsequent  pleadings,  and  forbid  a  special  A*- 
murrer  to  the  replication  (/).    When  the  defendant,  being  under  the ;, 


(x)Tidd,gthed.  978.874. 

(y)  7  T.  E.  530;  2  Burr.  782;  Tidd  9th  ed. 
471.  The  defendant  is  usually  put  upon  terms 
of  pleading  iwoably  when  he  obtaJas  time  to 
plead. 

(z)  8  Burr.  1788;  2  B.  &  P.  446;  Tidd, 
9th  ed.  472;  8  Moore,  879;  1  Chit.  R.  711. 
Where  the  defendant  was  advised  he  had  a 
BubstAntial  ground  of  demurrer,  the  court  set 
aside  the  judgment  signed  for  want  of  a  plea, 
upon  terms,  7  T.  R.  630;  1  East,  414,  a. 
S,C. 

(a)  1  Burr.  69;  Barnes,  268. 

(6)  8  T  R.  71. 

(c)  1  Bla.  Rep.  876;  2  Wils.  117;  8  U 
88;  1  Moore,  481;  2  Chit.  Rep.  292.  Nor 
any  other  plea  which  does  not  go  to  the  mer^ 


iUy  Tidd,  9th  ed.  471,  and  ople  (»). 

{d)  1  Ring.  580;  8  Moore,  427,  a  C;  m 
7  T.  B.  580;  6  D.  &  R.  620;  ud  vitU  1  ChJt. 
R.  711. 

(e)  1  Burr.  605. 

(/)  1  Burr.  59;  I  Hen.  Bla.  369. 

{g)  8  T.  R.  124;  1  B.  &  P.  228;  Tidd,  901 
ed.  471. 

{h)  I  Moore,  480.  i 

(»)  Rep.  Temp.  Haidw.  179;  5  T.  R.161 

Ik)  4  Blng.  267;  Betts  v,  Applegarth.  01  ^ 
P.  Trinity  Term,  1822;  Gade,  attorn^  ftT 
the  plaintiff;  MS.;  see  further,   GisboRM  fi.^ 
Wyatt,  8  Powl.  505. 

(0  5  D.  &  R.  620;  ted  vi4e  T!d4t6thel  ! 
472;  2  Stra.   1186,  1186;  8  Bur.  11789;  S 
Bla.  Rep.  928;  8  Dowl.  605,  a  P. 


(1)  Vide  Syme  9.  Griffin,  4  (leiu  ^  Mun.  277. 

(2)  So,  a  plea  of  another  action  pending  is  not  an  ifsoable  plea.    IHyii  v.  Oraiigv,  3 
Johns.  269.  «■      — ip  r- 

(8)  Tomlin  v.  How,  OUm«r,  11,  Contra.  ^ 
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terms  of  fdeading  issnably,  pleads  a  sham  ]^a  {m)  ;  or  demnrs  fbf  want   o'  ^mua- 
of  form,  or,  at  least  in  the   Common  Pleas,  specially  for  want  of  sub-  ^"*  '"^' 
liaQce ;  judgment  maj  be  signed  (n)  (4).     When  several  pleas  are  plead- 
ed, one  of  which  is  not  issuable,  it  will  vitiate  all  the  others  (o),  and 
There  the  defendant  being  under  an  order  to  plead  issuably  puts  in  a 
diam  demurrer  to  some  of  the  counts,  and  pleads  issuably  to  the  rest, 
judgment  by  nil  dicet  as  to  the  whole  may  be  signed  (p).     Where,  how- 
ever, it  is  doubtful  whether  the  plea  be  issuable,  the  saifer  course  in  term 
time  *is  to  move  the  court  to  set  it  aside  (<f)  ;  and  where  the  defendant  [  "^512  ] 
las  been  ruled  to  abide  by  his  plea,  it  cannot  afterwards  be  treated  as  a 
BoUity. 

I.  OF  THE  SEVEBAL  PLEAS. -^lEOONDLT,  SINCE  THE  REGENT  BULES. 

Having  thus  endeavored  to  show  the  practice  as  to  pleas  before  the 
1M)dem  improvements,  and  to  which  it  will  continue  to  be  essential  fre- 
!|KntIy  to  refer,  we  will  now  state  the  principal  of  such  improvements. 

Before  the  2  A  8  W.  4,  c.  71,  a.  5,  f  although  plaintiffs  were  allowed  statements 
h  declare  generally  in  actions  on  the  case,  stating  that  by  reason  of  their  ^^^J^l^ 
}06sessiou  of  a  messuage  or  other  coporeal  tenement,  they  were  entitled  righu  in  % 
1o  a  right  of  coDHDon  or  of  way,  &c.,  without  showing  the  origin  of  the  pi^«  &<)• 
right  or  any  derivative  title  (r)  ;  yet  in  other  pleadings^  particularly  in  ^^l  ^ 
tespass  and  replevin^  it  was  essential  to  justify  or  claim  under  some  own-  71,  a,  6. ' 
ir  m  fee^  and  then  to  state  the  derivative  title,  however  difficult  and 
|n>Iiz  (5).    The  above  statute  enacts,  ^^  that  in  all  pleadings  to  actions 
9  trespass,  and  in  all  other  pleadings  wherein,  before  the  passing  of  that 
it  would  have  been  necessary  to  allege  the  right  (jdlicet  of  common 
oiher  profit  a  prendre j  or  of  way  or  other  easement  or  the  use  of  lights^ 
have  existed  from  time  immemorial,  it  shall  be  sufficient  to  allege  the 
ijojment  thereof  as  of  right  by  the  occupiers  of  the  tenement  in  respect 
reof  the  s-ame  is  claimed  for  and  during  such  of  the  periods  mentioned 
that  act  as  may  be  applicable  to  the  case,  and  without  claiming  in  the 
e  or  right  of  the  owner  in  fee,  as  was  before  usually  done ;  and  if  the 
r  party  shall  intend  to  rely  on  any  proviso,  exception,  incapacity,  dis- 
ity,  contract,  agreement,  or  matter  therein  before  mentioned,  or  any 
use  or  matter  of  fact  or  of  law  not  inconsistent  with  the  simple  fact  of 
ijojment,  the  same  shall  be  specially  alleged  and  set  forth  in  answer  to 
allegation  of  the  party  claiming,  and  shall  not  be  received  in  evidence 
any  general  traverse  or  denial  of  such  allegation."     This  enactment 
introduced  a  more  concise  mode  of  claiming  rights  of  this  nature. (^) 
Bnt  by  far  the  most  important  modern  improvements  are  those  iniro-  B«g.  G«n« 
ced  by  the  Reg.  Gen.  Hil.  T.  4,  W.  4,  f  which  puts  an  end  to  the  mis-  HU.  T.  4 
"plication  and  abuse  of  the  general  issue^  and  compels  a  defendant  *in  ^{^]j^„ 
"'  to  deny  particular  parts  of  the  declaration,  and  to  plead  specially  in  panioQ- 

lar  aotions. 

(a)  Ab  to  sham  pleas,  see  pott.  Bep.  856  a.  f  *^1  ^  1 

in)  Tidd,  9th  ed.  472;  1  Bing.  878.  (r)  Ante,  881.  L    '^^^  J 

\o)  8  T.  B.  805.  (0  AnU,  881. 

(p)  1  East,  411.  (0  See  forms  in  Bosanqnet's  Rales,  117,     . 

'  )  1  Barr.  59;  2  T.  B.  890;  7  Id.  589;  118, 125,  126,  and  pott,  toI.  iii. 
9Ui  edit  472;  4  Taant  668;  1  Chit 

(1)  SawteU  V.  GUlard,  5  Dowl.  &  Byl.  420. 
t  See  Amerioui  Editor's  Prefttoe. 
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X.  IK  19-  eyery  matter  of  defence  not  merely  consisting  of  denial  of  the  allegationa 
smipsiT.   ^  ^jjg  declaration.     The  most  convenient  course  will  be,  to  print  the  roles 
yerbatim  in  the  context,  and  to  state  the  decision  in  notes(u). 


Reg.  Gen. 
Hil.  T.  4 
W.  4. 
pleadings 
in  pftrtioQ- 
lar  aotioDB 

1.  Plea  of 
non-iiff- 
$umptU  to 
put  in  iflsne 
only  €x- 

tractor 
the&ots 
from  whidh 
contract 

and  not, 

[  •su  ] 


I.    Pleas  in  Assumpsit  in  Particular. 
n.   In  Covenant  and  Debt* 
in.  In  Detinue. 
IV.  In  Case. 
Y.  In  trespass. 

1.  Assumpsit. 

^^  I.  In  all  actions  of  assumpsit^  (except  on  bills  of  exchange  and  pro* 
missory  notes,)  the  plea  of  non  assumpsit  shall  operate  onl§f  as  denisd  ia 
fact  of  the  express  cofUract  or  promise  alleged  (^),  or  *the  matters  of 
fact  from  which  the  contract  or  promise  alleged  may  be  implied  by  lav 


(»)  See  also  the  precedents  of  Pleas  and 
notes  in  8  Chitty  on  Pleading,  6th  edit  per 
tot. 

(x)  See  farther  as  to  the  oases  when  or 
not  the  general  istve  is  pleadable,  8  Chit. 
Gen.  Prac.  728  to  787,  and  Mr.  Rosooe's 
Occasional  Tracts,  No.  1,  as  to  the  General 
June,  a  summary  writing  with  the  perspi- 
cuity obserYable  in  all  the  works  of  that  able 
author. 

(y)  JVbn  Aetumpeit. — ^This  plea  naturally 
puts  in  issue  the  contract  or  promue  as  stated 
in  the  declaration,  and  enables  a  defendant 
to  insist  that  he  neter  in  fad  contracted  at 
all  and  also  that  he  did  not  contract  in  the 
manner  etated  in  the  declaration,  and  thus  to 
take  advantage  of  any  material  variance, 
Keale  v.  M*Kenzie,  2  Crom.  M.  &  Ros.  67; 
also  of  the  nonjoinder  of  a  person  who  ought 
to  have  been  a  co-plaintiflf,  which  is  a  ground 
of  nonsuit  in  respect  of  the  variance.  So 
under  non  assumpsit,  the  defendant  may  show 
that  the  contract  was  conditional,  and  part  not 
performed  by  plaintiff,  where  he  had  declared 
on  the  contract  as  having  been  abaolute.  Al- 
exander o.  Gardner;  6  Moore  &  Scott,  281;  1 
Bing.  N.  S.  671 ;  8  Dowl.  146,  S.  C. 

So,  although  a  plea  of  non  aetumpeit  in 
terms  seems  merely  to  deny  the  promiu  and 
not  the  debt  in  respect  of  which  the  promise 
to  pay  was  actually  made  or  implied ;  yet  by 
the  terms  of  the  above  rule  the  plea  in  the 
case  of  an  indebitatus  count  puts  in  issue  all 
the  fiicts  essential  to  establish  a  pretent  debt ; 
although  in  case  of  a  special  count  it  would 
be  otherwise.  In  the  latest  case,  Cousen  v 
Patton,  2  Crom.  &  Ros.  647,  it  was  held  that 
under  non  assumpsit  to  an  indebitatus  as- 
sumpsit count  for  goodt  told  and  delivered  or 
for  tDork  and  labor  done,  the  defendant  may 
prove  that  the  goods  delivered  were  not  such 
as  were  contracted  fbr,  or  that  the  work  was 
done  in  an  unworkmanlike  manner,  although 
there  was  a  special  contract  to  pay  for  the 
goods  or  work  at  a  certain  price,  and  the 
plaintiff  can  recover  only  on  the  quantum 
vuruit;  and  see  further  as  to  work  done. 


Cooper  V.  Whitehouse,  6  Car.  &  P.  545;  Bol^ 
fey  V.  Smith,  id,  547,  662;  Turban  v.  Wsmn* 
1  Tyr.  &  Gr.  168. 

In  Bradley  v.  Milnes,  1  Bing.  N.  C.  644, 16 ; 
indebitatus  assumpsit  fer  work  and  labor  saA; 
materials  defendant  pleaded  specially  that  ths! 
work  and  materials  should  be  to  tbesatisfiwte' 
of  the  defendant  or  his  surveyor;  and  that  the 
building  had  not  been  completed  to  the  satidis*. 
tion  of  defendant  orhis  surveyor;  and  a  replica", 
ton  unnecessarily  in  the  conjunctive  vas  prorei* 
by  evidence  that  defendant  was  satisfied. 

And  when  to  indebitatua  assumpsit  bt  j 
work  and  labor,  the  defendant  pleaded  tlisttte 
work  was  done  in  endeavoring  to  prevent  a 
chimney  from  smoking  and  on  the  terms  tkil 
the  pUintiff  should  not  be  paid  unless  be  pre- 
vented it  from  smoking,  and  that  he  had  not 
prevented  it,  the  plea  was  held  bad  on  sp»* 
cial  demurrer,  as  amounting  to  the  geoecil 
issue.  Heyselden  v.  Staff,  5  A.  &  £.  15S> 
In  an  action  by  an  attorney  for  work  and  labor, 
the  defendant,  under  a  plea  of  the  gencnl 
issue  to  the  whole  demand  except  a  oertdi 
sum  paid  into  court,  may  prove  that  the  Iw^ ' 
siness  in  respect  of  whi&  the  action  yn$\ 
brought,  was  done  in  a  cause,  upon  the  te 
that  in  the  event  of  failure  in  the  cause, 
pUintiff  should  make  no  charge  except  eosli^' 
out  of  pocket,  and  that  these  did  notexoeil 
the  amount  paid  into  court  Jones  v.  ficad% 
6  A.  &  E.  629;  1 N.  &  P.  12;  6  DowL  216, S: 
C.  The  d^bndant  may  in  an  action  for  vodB 
shew  that  it  was  done  in  an  unworkmanliht- 
manner;  Cousins  o.  Paddock,  2  Cr.  IL  &B» 
647.  Which  although  it  may  not  d 
the  plaintiff's  claim  altogether,  will  only 
title  him  to  reoover  the  real  value  of  Ua 
labors,  Chapel  v.  Hicks,  2  C.  &  M.  214.  An! 
the  same  rule  applies  to  an  action  for  the 
of  personal  services  as  a  derk,  &c,  Baiky  % 
KeU,  4  Bing.  N.  C.  688.  Negligence  \kj 
attorney  is  an  admissible  defence  under  noB» 
assumpsit  to  an  action  on  his  bill,  providst] 
the  work  becomes  wholly  nseless  in 

?uenoe  of  that  negligence;  Brao^  «.  Carttr*  1 
2  A.  &  £.^78;  BandaU  v.  0:^,4  DovL  68S$1 

i 
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(r).  ."  Ex.  gr.    In  an  action  on  a  warranty  (A),  the  plea  will  operate       » 
as  a  denial  of  the  fact  of  the  warranty  having  been  given  npon  the  al-  ^■■'"''■"* 
leged  consideration^  but  not  of  the  breach  ;  and  in  action  on  a  policy  of 
insuraace  (B),  of  the  subscription  to  the  alleged  policy  by  the  defendant, 


lad  %  special  plea  in  ancfa  a  case  woald  be  bad 
■  tmoaotiDg  to  the  general  issue.  Hill  v. 
Allca,  2  H.  &  W.  283.  The  defeodant  may 
iIwDDderthe  general  issue,  shew  the  exist- 
fMe  of  a  special  contract,  with  conditions  not 
•omplied  with  by  the  defendant;  See  Alexan- 
^dnrp.  Gardoer,  5  M.  &  Soott,  281;  1  Bing. 
K.C.  671;  8  Dowl.  146,  S.  C;  Kemble  v. 
B&b,  1  M.  &  G.  757,  or  contuning  sach 
tarns  as  nnder  the  circumstances  defeat  the 
|luDt)ff  's  claim  altogether.  Where  a  person 
B  employed  to  do  certain  work  for  a  certain 
liBi,  and  part  of  the  work  is  afterwards 
by  the  employer,  the  amount  of  the  latter 
IS  matter  of  deduction i  which  may  be 
ed  onder  tfae  general  issue.  Turner  v.  Di- 
,  2  M.  &  Q.  241.  The  observations  as  to 
eflect  of  non  assumpsit  to  a  count  for 
where  the  credit  has  not  expired  will  of 
be  applicable  to  the  case  of  work  and 

lb  an  bdebitatuB  assumpsit  count  for  goods 

"If  the  defendant  may,  under  non  assumpsit, 

that  the  agreed  credit  had  not  elapsed 

;  the  date  of  the  writ,  Taylor  v.  HilUry,  1 

i.  Mee.  &  Ros.  741;  1  Gale,  22;  8  Dowl. 

Mi  &  C.  overruling  Edmunds  v.  Harris,  4 

r.ft  BCtn.  182;  6  Car.  &.  P,  746.    But  ac- 

liog  to  Knapp  v.  Harden,  1  Gale,  47;  6 

r.  ft  P.  745,  S.  C.  it  is  eafer  to  plead  ape- 

if  that  the  time  qf  credit  hat  not  expired. 

Is  Taylor  v.  HUlary,  1  Gale,  28,  Parke,  B. 

It  that  non  assumpsit  was  sufficient; 

if  the  credit  had  not  expired,  the 

5t  declared  on,  describing  the  defendant 

already    indebted  in   prsBsenti,  was    not 

led. 

This  rule  also  in  efieet  puts  in  issue  the 
iency  of  the  ttamp,  when  a  torUten  con- 
must  be  proved,  and  a  stamp  is  essential  J 
the  28  G.  8,  e.  58,  s.  12  not  only  enacts 
I  the  agreement,  unless  duly  Stamped,  sball 
[■Bavukble,  but  further,  that  it  shaU  not  be 
libleiA  evidence;  so  that  the  plaintiff 
>t  prove  the  allegation  that  it  was  made, 
k  be  unstamped.    If  the  question  depend 
ithe  preceding  words,  tiien  it  might  have 
necessary  to  plead  specially  the  want  of 
ipas  rendering  the  agreement  void  in 
of  law;  but  the  latter  words  in  the 
ipact  seem  clearly  to  render  the  objection 
'  )le  nnder  a  plea  of  non  assumpsit,  or 
at  factum  f  or  a  plea  rendering  it  neoes- 
to  prove  the  contract  deolarad    upon. 
iver,  the  defendant  may  plead  specially 
the  contract  was  not  duly  stamped.    See 
of  pleas  of  the  want  of  a  proper  stamp, 
|uet*s  Rules,    105;    Chitty,   jun.    on 
ling,  258;  poet^  vol.  iii. 
I*)  Of  of  the  matters  af  fact  from  uihich 
'csairoci  or  promise  alleged  may  be  impli" 
^bff  law.    In  the  inntanoe  of  an  indebitalut 


atsumpsit,  where  the  promise  is  usually  pre^ 
turned  from  the  feet  of  the  defendant  being  in- 
debted, as  previously  alleged,  this  seems  to 
put  in  issue  whatever  would  in  fact,  and  not 
merely  as  a  matter  of  law,  negative  the  pre- 
existing debt;  which  constitutes  the  premises 
or  consideration  from  which  the  all^jed  prom- 
ise is  to  be  inferred.  Hence,  Parke,  B:,  in  8 
Dowl.  627,  observed  that  there  is  n6  longer 
any  general  istue  in  assumpsit. 

(A)  Warranty.  Where  in  an  action  for 
the  breach  of  a  warranty  of  a  mare,  the  de- 
fendant pleaded  that  the  mare  was  sent  to  a 
repository  for  the  sale  of  horses,  and  sold 
subject  to  certain  rules  agreed  to  by  the  parties, 
which  were  that  **  the  warranty  of  soundness 
should  remain  in  force  until  noon  of  the  day 
after  the  sale,  when  it  would  be  compleite  and 
the  responsibility  of  the  seller  terminate;  un* 
less  in  the  meantime,  a  notice  and  certificate  of 
unsoundness  were  given,'*  and  that  such  no- 
tice and  certificate  were  not  given  within  the 
time  limited,  it  was  held  that  the  foMts  were 
properly  made  the  subject  of  a  special  plea,  as 
admitting  the  contract  and  the  promise,  but 
showing  it  to  have  been  made  the  subject  to 
certain  rulcs,which  had  not  been  complied  with. 
Smart  v.  Hyde,  8  M.  &  W.  728;  1  Dowl.  N.  S: 
60,  S.  C, 

( B)  Inturance,  In  an  action  on  a  policy 
of  insurance,  where  the  declaration  stated 
that  the  plaintiff  caused  a  policy  of  assurancie 
to  be  effected  with  the  defendants  on  860  bales 
of  cotton,  lost  or  not  lost,  whereby  B.  &  Co.. 
as  well  in  their  own  name  as  in  that  of  i^ll 
other  parties  interested,  were  assured  in  £2000, 
and  in  consideration  thereof  and  that  the  plain- 
tiff paid  the  defendants  the  premium,  the  de- 
fendants promised  that  they  would  becoqie  as- 
surers to  theplaintiffof  thesaidsumof  £2000, 
that  the  plaintiff  was  interested  in  the  goods 
during  the  voyage  and  that  the  assurance  was 
made  for  his  use  and  benefit  and  on  his  ac- 
count, and  that  the  goods  were  damaged  by 
the  perils  of  the  sea  during  the  voyage  ;  and 
the  defendants  pleaded  that  the  policy  was 
not  caused  to  be  made  by  or  on  behalf  of  the 
plaintiff,  modo  et  forma,  and  also  as  a  sepa- 
rate defence  that  the  plaintiff  did  not  pay 
the  premium  or  promise  the  defendants  to 
observe  the  fonns  of  the  policy;  these  pleas 
were  held  bad,  as  amounting  to  the  general 
issue.  Sutherland  v.  Pratt,  2  Dowl.  N.  S. 
818.  Parke,  B.  in  delivering  the  judgment 
of  the  Courtj  said,  **  An  action  on  the  poli-« 
cy  is  mentioned  in  the  pleading  rules  only 
as  an  example  iUustrating  the  general  rule 
previously  given,  the  object  of  which  gen- 
eral rule  is,  to  confine  the  operations  of  the 
plea  of  non  assumpsit,  which  had  before 
operated  as  a  denial  of  all  the  feots  and  the 
liabilitifls  at  the  time  the  aotbn  was  brought 
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bat  not  of  the  interest  of  the  commencement  of  the  risk,  of  the  loss,  or 
of  the  alleged  compliance  with  warranties. 

« 

In  aotions  « In  actions  against  carriers  and  other  bailees  (A),  for  not  delivering  or 
^5JPJ^  ^y  not  keeping  goods  safe,  or  not  returning  them  on  request,  and  in  actions 
baUeee  not  against  agents  for  not  accounting,  the  plea  will  operate  as  a  denial  of  sdj 
of  breach,  express  contract  'to  the  effect  alleged  in  the  declaration,  and  of  such  bail- 
ment or  employment  as  would  raise  a  promise  in  law  to  the  effect  alleged, 
but  not  of  tJie  breach. 

4 

tafcttTat*"  "  ^  *^  action  of  indebitatus  assumpsit  for  goods  sold  and  delivered, 
nmptii  fm  the  plea  of  non  assumpsit  will  operate  as  a  denial  of  the  sale  and  delivery 
goods  sold  in  point  of  fact  (z)  ;  in  the  like  actions  for  money  had  and  •received  (B), 

ormon^ 

proves  a  difftrent  contract  from  that  stated  hi 
the  declaration,  viz.  to  pay  on  request;*'  and 
see  Knapp  o.  Harden,  1  Chile,  47 ;  6  Car.  k 
P.  745,  S.  C. ;  and  in  Gardner  v.  Alexander,  S 
Dowl.  146,  the  propriety  of  that  decisioD  FSi 
also  doubted.  So  it  has  been  sapposed  that  t» 
assumpsit  for  goods  sold  or  work  done,  defend- 
ant must  plead  specially  that  the  goods  ¥eri 
of  bad  quality t  or  that  the  work  was  improper f 
so  as  to  reduce  the  claim,  Cooper  v.  White* 
home,  6  Car.  &  P.  54o;  Roffey  v.  Smith,  6 
Car.  &  P.  662;  but  as  the  allegation  in  the 
declaration  indebUatug  atsumpHl  affirms  thai 
there  is  already  an  existing  debt  for  goods  sold 
or  work  doue,  whatever  shows  that  there  wtt 
no  such  debt,  as  that  the  goods  or  work  vera 
insufficient,  or  the  credit  not  expired,  directly 
negatives  such  allegation,  and  should  therefbn 
be  admissible  without  a  spedal  plea.  Bower- 
er,  the  safest  course  will  be  to  plead  specia^yy 
as  in  Knapp  v.  Harden,  1  Gale,  47;  6  Car.  4 
P.  746,  8.  C. 

(B)  Money  rtceived.  In  indebitatos  ai* 
snmpsit  for  money  had  and  received,  the  pte 
of  non  assumpsit  will  operate  as  a  denial  Mfc 
of  the  receipt  of  the  money  and  of  the  ezii^ 
ence  of  those  fkots  which  make  such  reoM 
by  the  defendant  a  receipt  to  the  use  of  ni 
plaintiff;  and  therefore  where  the  defendanli 
in  an  action  of  this  nature,  pleaded  that  llA 
money  was  the  proceeds  of  goods  pledged  H 
the  defendant,  by  persons  who  were  allowed  tf 
the  plaintiff  to  hold  the  goods  as  their  owi» 
but  which  in  fhct  were  the  goods  of  the  plaia*  ■ 
tiff  and  of  those  persons  jointly,  and  thatlki] 
defendant  not  knowing  that  the  plaintiff  hdi 
any  interest  in  the  goods,  advanced  money  1^ 
those  third  persons,  and  sold  the  goods  undv 
a  power  for  toat  purpose  to  repay  himself;  % 
was  held  that  the  plea  amounted  to  the  genoil 
issue,  for  it  denied  the  plaintiff's  sole  right  h 
the  money  said  to  be  received  to  his  use.  Sel* 
ly  V.  NeUh,  2  C.  M.  &  B.  855;  5  Tyr.  Ctf^ 
8.  C.  See  also  Moore  v.  Eddowes,  7  C.  &  F« 
203. 

Money  lent  Where  the  plaintiff's  daiok^ 
for  money  lent,  the  general  issue  will  conpv 
him  to  prove  the  loan  of  the  money  and  tM| 
it  was  advanced  at  the  defendant's  rcqna^ 
but  if  there  were  any  iUegality  fn  th«  oontmi^ 


to  a  denial  of  the  contract,  express  or  im- 
plied, alleged  in  the  declaration.  Every  such 
contract  imports  that  there  are  two  parties  to 
it  and  a  denial  of  the  contract  alleged  is  a  de- 
nial of  a  contract  with  the  plaintiff.  Consid- 
ering the  example  therefore,  as  merely  illus- 
trating the  rule,  we  think  it  clear  that  in  an 
action  on  the  policy,  the  plea  of  non  assump- 
sit)  denying  that  the  defendant  ever  contracted 
by  such  a  policy  with  the  plaintiff  puts  in 
issue  the  &ct  that  the  plaintiff  caused  the  pol- 
icy to  be  made,"  and  the  first  plea  was 
therefore  held  bad.  For  the  same  reason  the 
other  plea  was  held  bad  also;  all  the  facts  put 
in  issue  by  it  were  only  parts  of  one  proposi- 
tion, that  is,  that  the  defendants  contracted 
Irith  the  plaintiff  and  could  not  have  been  put 
in  issue  by  non  atsumpsiU  Southerland  v, 
Pratt,  2  Dowl.  N.  8.  824. 

(A)  CarrUrt  and  other  baileet.  It  has 
be^  held  that  in  action  against  a  carrier  for 
the  loss  of  a  parcel,  the  defendant  cannot  un- 
der non  auumpeit  avaU  himself  of  the  feet 
that  the  parcel  was  above  £10  in  value,  and 
that  as  notice  of  its  value  was  given  in  com- 
pliance with  the  statute  11  G.  4,  and  1  W.  4, 
c.  68.  Lynes  v.  Chaplin,  5  A.  &  E.  684;  5 
Dowl.  429^  8.  C.  But  a  plea  to  a  similar  ac- 
tion, that  when  the  defendant  received  the 
goods,  an  express  condition  and  agreement  was 
made  between  him  and  the  plaintiff,  that  the 
plaintiff  should  accompany  the  cart,  and  watch 
and  protect  the  goods  from  being  lost  or  stolen, 
but  that  he  neglected  and  refold  so  to  do,  by 
reason  whereof  and  not  by  reason  of  any  neg- 
ligence of  the  defendant^  the  goods  were  lost, 
was  held  bad  on  special  demurrer,  as  amount- 
ing to  the  general  issue;  Brind  v.  Dale,  2  M. 
&  W.  775. 

(z)  See  ante,  518  a  note  (x);  Bosanquet's 
Rules,  48,  note  46.  In  Edmunds  v.  Harris,  4 
Nev.  &  Man.  182;  6  Car.  &  P.  547,  it  was 
held  that  to  indebitatus  assumpsit  for  goods 
sold  or  work  done,  defendant  must  plead  spe- 
cially that  the  credit  had  not  elapsed ;  but  in 
Taylor  v.  HiUary,  1  Gale,  23;  8  DowL  461;  1 
Cromp.  M.  &  Bos.  641,  8.  C,  Mr.  Baron  Parke 
said,  *'  doubts  have  been  expressed  with  regard 
to  the  decision  in  Edmunds  v.  Harris.  If  the 
thne  of  credit  has  not  expired,  the  plaintiff 
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it  vill  operate  as  a  denial  both  of  the  receipt  of  the  money,  and  the  ex- 
isteoce  of  those  facts  which  make  such  receipt  by  the  defendant  a  receipt 
to  the  use  of  the  plaintiff. 

'^  2.  In  all  actions  upon  bills  of  exchang'e  and  promissory  notes j  the  plea 


I.  n 


«tlMr  OD  Booount  of  osary,  gaming  or  other- 
vin,  aod  this  be  relied  on  as  a  defence  it  mast 
be  specially  pleaded.  Where  in  an  action  for 
Booejient  and  paid,  the  defendant  pleaded 
that  the  sams  lent  and  paid  were  lent  for  the 
pirpose  of  paying  J.  R.  for  the  repairs  of  a 
Tfsel  sod  not  on  the  security  or  liability  of 
the  defendant,  and  that  a  bottomry  bond  was 
giTen  to  the  plaintiff,  whereby  the  yessel, 
freight  and  cargo  became  responsible  for  the 
Mm  lent  and  advanced  by  the  plaintiff,  it  was 
almitted  that  the  plea  would  hate  been  bad 
M  ipeeial  demnrrer,  as  amounting  to  the 
0  eral  issue      Regil  v.  Green.  1  M.  &  W. 

Moniy  paid.    The  plea  of  non  assumpsit 

to  u  sction  fbr  money  paid,  will  render  it 

Meeeury  for  the  plaintiff  to  prove  on  the  trial 

the  payment  of  the  money,  either  at  the  ex- 

IRSi  or  implied  request  of  the  defendant;  but 

H  the  money  were  applied  to  any  illegal  pur- 

fiBe,  or  the  contract  be  void  either  by  statute 

ireommon  law,  it  will  be  necessary  to  plead 

^9  £wt  speoially,  in  order  to  have  the  benefit 

4f  it  as  a  defence  to  the  action.    Where  in  ac-* 

fisB  of  assumpsit  for  money  paid,  the  defend- 

iBti  pleaded  as  to  £500  parcel,  &o.  that  they 

vert  poasessed  of  a  bill  of  exchange  drawn  by 

tei  aod  accepted  by  a  third  party,  payable 

'  iii  months  after  date,  and  that  in  considera- 

fioo  that  the  defendants,  as  a  security  for  the 

Inpayment  of  the  £500,  would  indorse  the 

:  Kn  to  the  plaintifb,  the  plaintiff  promised  to 

'l^^^oOO  to  the  defendants*  use,  and  then 

ruerred  the  indorsement  of  the  bill  pursuant 

^  the  agreement,  and  that  the  sum  of  £500 

cUmed  by  the  plaintifb  was  made  up  of  pay- 

•SQls  made  on  account  of  the  bill,  but  did  not 

*D«e  that  the  bill  was  due,  the  plea  was  held 

_.M  on  the  ground,  that  it  shewed,  that  the 

vSOO  was  not  payable  on  request  as  alleged  to 

fc  declaration,  and  therefore  amounted  to  the 

rl  issue.  Maude  v,  Nesham,  3  M.  &  W. 
So  where  the  defendant  pleaded  that  the 
2"^  WAS  paid  by  the  plaintiff  as  a  share  of 
wi^uid  costs  recovered  against  the  plain- 
tf  u  owner  of  a  vessel  of  which  the  defend- 
^  was  a  part  owner,  for  the  loss  of  goods, 
iBd  which  loss  was  alleged  in  the  action  to 
lave  happened  through  the  negligence  of  the 
lliiotiff  by  his  mariners  and  servants,  where- 
J*^  plaintiff  by  his  own  personal  and  wilftil 
J^QODdoet  contributed  to  the  loss;  and  the 
^wMaot  also  pleaded  that  he  did  not  concur 
the  employment  of  the  vessel  in  that  Toy- 
iPi  but  that  it  was  undertaken  without  the 
ant  being  eonoemed  or  in  any  way  par- 
ting  in  the  adventure;  on  special demur- 
"^itwas  held  that  both  pleas  were  bad,  as 
^"Vktmg  to  the  general  issue.  Gregory  v, 
Iwthol,  1  M.  &  W.  188.    When  the  money 


paid  has  fiiiled  in  its  object,  and  tl^e  defendant 
has  received  no  benefit  from  it  through  the 
default  of  the  plaintiff,  such  a  defence  is  not 
the  subject  of  a  special  plea,  but  is  either  ad- 
missible under  the  general  issue  or  ground  for 
a  cross  action.  Francis  v.  Baker,  10  A.  &  £. 
642. 

Account  ttated.  In  indebitatus  assumpsit 
on  an  account  stated,  the  defendant  under  non 
assumpsit  may  show,  that  accounts  between 
the  plaintiff  and  himself,  the  correctness  of 
which  he  had  admitted,  were  in  fSict,  incor- 
rect; since  the  issue  in  such  a  case  is  not  sim- 
ply whether  there  was  an  account  stated,  but 
whether  the  defendant  was  indebted  on  an  ac- 
count stated  or  not  Thomas  v.  Hawkes,  8  M. 
&  W.  140.  It  had  however  been  previously 
held  that  if  the  defendant  wishes  to  rely  on  a 
tubtequtnt  account  in  his  fhvor,  he  must  plead 
that  fact  specially,  and  cannot  give  it  in  evi- 
dence under  non  assumpsit  Fidgett  v.  Perry, 
•  1  C.  M.  &  R.  106;  2  Dowl.  714. 

Vte  and  ocevfation.    Where  the  plaintiff's 
claim  is  in  respect  of  the  use  and  occupation 
of  premises,  the  defendant,  under  non  assump- 
sit, may  show  that  the  plaintiff  had  mortgaged 
the  premises  before  the  defendant  came  into 
occupation,  and  that  the  mortgagee  had  given 
notice  to  the  defendant  not  to  pay  to  the  plain- 
tiff any  rent,  becoming  due  after  such  notice 
but  the  defendant  cannot,  under  that  plea,  give 
evidence  of  a  notice  to  pay  rent  du€  be/ore 
such  notice,  the  ground  ibr  this  distinction  be- 
ing that  from  the  moment  the  mortgagee  gives 
notice  to  the  defendant,  the  future  rents  are  to 
be  paid  to  himself,  the  defendant  ceases  to  oc- 
cupy by  the  permission  and  suffBrance  of  the 
mortgagor,  and  the  subsequent  holding  is  by 
permission  of  the  mortgagee,  and  such  holding 
by  permission  of  the  mortgagee  is  not  a  con- 
fession and  avoidance  that  he  held  by  permis- 
sion of  the  mortgagor  during  the  same  time 
for  which  the  rent  became  due,  but  an  allega- 
tion inconsistent  therewith,  and  amounting  to 
a  denied  of  it:  on  the  other  hand,  the  same 
construction  of  the  rale  and  pleading  does  not 
apply  to  arrears  already  due,  for  as  to  those 
arrears,  the   occupation   had  already  taken 
place,  and  such  occupation  was  in  feet,  by  the 
sufierance  and  permission  of  the  plaintiff;  the 
evidence  of  the  notice  does  not  amount  to  a  de- 
'  nial  of  the  allegation  that  the  occupation  wae 
by  the  plaintiff 's  permission,  but  to  a  confes- 
sion and  avoidance  only.     Waddilbre  v.  Bar- 
nett,  2  Bing.  N.  C.  688.    In  this  action  also 
the  defendant  may  under  the  general  issue, 
give  in  evidence  that  the  premises  were  unin- 
habitable by  reason  of  a  nuisance;   Smith  v. 
Marrable,  2  Dowl.  K.  C.  810.    And  be  may 
show  under  this  plea,  that  the  premiM*  under 
%  demise,  i^  a  otitaha  nnt  payable  at  •Iate4 
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of  nan  assumpsit  shaU  be  inadmissable  (A).    In  sach  actions,  therefore, 
*  a  plea  in  denial  mast  traverse  some  matter  of  fact,  6.  g*.,  the  drawing  or 
making,  or  indorsing,  or  accepting,  or  presenting,  or  notice  of  dishonor  of 
the  bill  or  note  (a). 


8.  MattoTB 
inoonfes- 
sion  and 
AToidanoe 
and  in  dis- 
charge and 
defonoes  in 
law,  to  be 
pleaded 
partiou- 
larly,  as 
infancy, 
coterture, 
nlease, 
payment, 
perform- 
ance, il- 
legality 
of  oonsidr 
eration, 


3.  In  every  species  of  assumpsit^  all  matters  in  confession  and  avoid- 
ance (6), including  not  only  those  by  way  of  discharge,  but  those  which 
show  the  transaction  to  be  either  void  or  voidable  in  point  of  law,  on  the 


periods,  and  that  befbre  the  rent  became  due 
the  plaintiff  evioteil  him  from  the  possession. 
Prentice  v.  Elliot,  6  M.  &  W.  606. 

(A)  P/cfft  to  bilh  and  note$.  In  an  action 
by  the  indorsee,  of  a  biU  of  exchange  against 
the  acceptor,  the  defendant  may  under  a  plea 
of  noa  aeeepit  take  adyantage  of  an  alteration 
in  the  bill  after  acceptance,  in  respect  of  date 
or  mode  of  acceptance,  whether  the  declara- 
tion describe  the  bill  in  its  original  or  altered 
ibrm.  The  defendant  in  that  plea  says,  in 
substance,  <*The  instrument  on  which  you 
claim  against  me,  I  neyer  accepted."  It  can- 
not be  said  to  be  the  same  instrument,  if  there 
has  been  any  alteration.  Cock  v.  Cozwell, 
2  G.  M.  &R.  291$  Calvert  v.  Baker,  4  M. 
k  W.  417;  7  Dowl.  17,  S.  C.  The  altera- 
tion may,  liowever,  be  the  subject  of  a  spe- 
cial plea.  Laughton  v.  Lazarus,  6  M.  & 
W.  629;  Hemming  v.  Trenery,  9  A.  &  £. 
926. 

But  in  an  action  by  an  indorsee  against  the 
indorser  of  a  bill  of  exchange  under  pleas  de- 
nying the  indorsements,  presentment  and  due 
notice  of  dishonor,  and  lUleging  want  of  con- 
sideration, the  plaintiff  is  not  bound  to  explain 
an  alteration  appearing  in  the  dato,  as  the 
making  of  the  bill  la  admiUed  upon  the  record. 
Sibley  v.  Fisher,  2  N.  &  P.  480.  To  a  deolar- 
ation  by  an  executor  on  a  promissory  note 
giyen  to  the  testator,  and  ayerring  a  promise 
to  the  plaintiff  as  executor,  the  defendant 

E leaded  as  to  the  supposed  promise  alleged  to 
aye  made  to  the  plaintiff  as  executor,  non  oi- 
tutnptit,  and  it  was  held  that  this  was  a  good 
plea,  as  the  promise  to  pay  the  executor  was 
not  a  promise  implied  by  law,  and  there  must 
haye  been  an  express  promise  proved  to  sup- 
port the  declaratbn,  Timmis  v.  Piatt,  2  M. 
&  W.  720.  The  rfile  prohibiting  the  plea  of 
son  assumpsit  is  confined  to  cases  where  the 
action  is  only  on  the  note,  and  on  the  promise 
to  pay  contained  in  or  implied  by  law  from  it; 
it  is  to  be  read  as  if  it  were  worded  thus — **in 
aU  actions  on  bills  of  exchange,  and  promis- 
sory notes  iimplieUery  without  any  other  mat- 
tor."  Per  Parke,  B.  2  M.  &  W.  721,  722. 
But  where  in  an  action  by  the  indorsee  of  a 
promissory  note  against  the  maker,  the  declar- 
ation, not  alleging  any  promise  by  the  defend- 
ant to  the  plaintiff,  contained  a  count,  on  an 
account  stated  on  a  day  long  after  the  note  be- 
came due,  and  a  general  promise  by  the  de- 
fendant on  that  day  to  pay  the  **  said  several 
moneys,'*  it  was  held,  that  this  was  an  action 
on  the  note  within  the  meaning  of  the  rule,  and 
that  tha  plea  of  non  assumpsit  was  inadmistl- 


ble.    Donaldson  v.  Thompson,  6  M.  &  W.  816; 
8  Dowl.  209.  S.  C. 

The  sufficiency  of  the  stamp  on  a  promissorj 
note  or  bill  of  exchange  is  put  in  issue  by  i 
plea  denying  the  making  or  aooeptanoe  of  the 
note  or  bill,  and  a  plea  that  it  was  not  doly  ! 
stamped  is  bad.    Howard  v.  Smith,  4  BiDg.N. ' 
C.  684;  6  Scott,  438,  d.-C.;  and  in  an  setin  | 
on  a  bill  of  exchange  by  tlie  in<lotsee  agtiaH  J 
acceptor,  the  Court  struck  out  a  plea  founds!  I 
on  the  8  &  4  W.  4,  c  97,  s.  17,  that  the  biU  [ 
was  written  on  paper  improperly  stamped  with 
an  old  dye,  on  the  ground  that  the  defence  vw 
admissible  under  the  plea  denying  the  scceptp 
ance.    Dawson  v.  Macdonald,  2  M,  &  W.  :& 
So  in  an  action  on  a  banker's  cheek,  the  oIk 
jections  that  it  was  post  dated  or  issoed  movs  i 
than  ten  miles  from  the  bank,  and  tberafiHi 
not  exempt  from  the  stamp  laws,  are  avaUsUl  ^ 
under  a  plea  denying  the  drawing  of  the  dieolL  j 
•Field  V.  Woods,  7  A.  &  £.  114;  2  N.  &  P.  117; 
Jenkins  v.  Creech,  5  DowL  298;  M'J>oweUs. 
Lyster,  2  M.  &  W.  62,  a  P. 

If  the  defendant  in  contravention  of  thi 
rule,  pleads  non  assumpsit  or  nunquam  ivAtk^ 
itatus,  the  plaintiff  may  sign  judgment  tf  ftr 
want  of  a  plea,  and  if  the  declaration  contsk 
counts  on  the  consideration  of  the  bill  or  aoHb 
and  the  detbndant  pleads  the  general  issot  H , 
the  whole,  the  plaintiff  may  sign  judgmeotsA 
the  count  for  the  bill  or  note  and  enter  a  aoSt 
prosequi  as  to  the  other  counts.  Fraier  e.  Nev» 
ton,  8  Dowl.  778 ;  Sewell  v.  Dale,  8  Dowl.  808. 

(a)  If  it  be  apprehended  that  the  stamp « 
the  bill  was  insufficient,  there  should,  al  dl 
events,  be  a  plea  denying  the  making  of  lit 
bill,  Bosanquet's  rules,  47,  note  46,  or  a  pto 
that  it  was  not  sufficiently  stamped.  8ee  tim^ 
Bosanquet's  Bules,  106^  for  otherwise  the  §i^ 
ficiency  of  the  stamp  will  not  be  an  iasoe,  Il» 
sanqnet's  Bules,  47,  note  46. 

(6)  **All  matters  in  confeteion  and  otetf* 
atictt  inclvdingt  ire.  thall  be  specially  jdt§^ 
ed,** — To  an  indebitatus  assumpsit  on  aa  i^ 
count  sUted,  if  the  defendant  wish  to  rely 
a  iubi^quent  account  in  his  favor,  be 
pfcad  this  specially,  and  cannot  give  the 
in  evidence  under  the  general  issue,  Fidgettia  | 
Penny,  1  Crom.  M.  &  Kos.  108;  2  DovL  71i» 
S.  C;  and  see  Taylor  v.  Hillary,  1  Qak,flL 
So  a  defendant  must  plead  specially  that  afttfj 
the  guarantee  declared  on,  he  and  the  pUiatif 
entered  into  a  diflforent  contract  of  gnaranlMb 
and  thereby  discharjped  defendant  lh>m  liabtti 
ity  to  perform  that  declared  upon,  and  man 
aver  that  such  agreement  was  in  writing,  l^H 
lor  V.  Hillaiy.  1  Ga]%  22;  8  DowL  461;  V 
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ground  of  Jraud{c)  or  otherwise^  shall  be  specially  pleaded  {d).   Ex.  gr. 
Infancy  (e),  coverture,  release,  •payment  (/),  want  of  consideration. 


IN 


CroDL  Ml  &  Bo8.  741.  Plea  to  indebiUtns 
asrampsit  for  goods  sold,  that  defendant  ao- 

,  eepteda  bill  whioh  plaintiff  indorsed  to  a  hold- 
er, kCy  Atkinson  v.  Handon,  1  Har.  &  WoU. 

;  77.   So  a  plea  of  gaming  oonsideration,  where 

I  tbere  has  been  a  rentwed  bill  or  note,  most 
Im  pleaded  to  the  first  bill  or  note,  Boulton 
f.  Coghlan,  1  Bing.  N.  G.  640.    So  a  sub- 

i  ititatal  guaranteee  or  agreement  in  lieu  of 
first,  1  Gale, 2S, 47, 48;  8  Dowl.  641;  6  Bing. 

(c)  "  Void  or  voidable  in  point  of  law  on 
pound  of  fraud  or,  ^c." — ^Thus  to  an  action 
•  s  sale  by  auction  puffing  must  be  plead* 
d  specially,  Iceley  v.  Crew,  6  Car.  &  P.  671. 
How  to  pl<»d  fk«ad  in  obtaining  a  bill,  see  1 
Hodges,  66;  1  Bing.  N.  C.  460;  2  Crom.  M.  & 
Bos.  69. 

{i)  ^*0r  otherwise  thall  be  epecially  plead- 
dr^Even  before  the  Beg.  Gen.  Hil.  T.  4  W. 
4,  defeodanfnii^Ai  plead  specially  that  the 
ttmtnet  was  not  in  writing  according  to  the 
Matate  against  frauds,  29  Car.  2,  o.  8,  s.  4  and 
17;  1  Wils.  805;  4  B.  &  Aid.  295;  1  Moore 
ft  P.  294,  808;  4  Bing:  470,  S.  C. ;  but  see  11 
Piiee,  494.  So  a  surety  might  have  pleaded 
that  he  had  signed  no  undertaking  in  writing, 
•ei  a  plea  held  good,  2  Dow.  &  Clark,  211. 
iac!  now  such  defence  mwt  be  pleaded,  and 
KB  t)rm  of  plea  and  replication,  Hawes  o. 
Aimstrong,  1  Bing.  N.C.  768;  Clancey  v.  Pig- 

rtr,  1  Harr.  A  WoU.  20;  4  Nev.  &  Man.  469, 
C.  So  in  assumpsit  for  the  price  of  a  copy- 
f%ht,  it  must  be  pleaded  specially  that  the  as- 
^^tmentof  such  copyright  was  not  in  writing, 
Bttnett  V.  Glonop,  1  Bing.  N.  C.  688;  1 
Adges,  94;  8  Dowl.  625,  S.  C.  If  a  contract 
li  tpeeially  declared  on  in  assumpsit,  BoUand, 
B.  held  thnt  under  non  assumpsit  the  defend- 
sat  eould  not  insist  that  the  contract  was  not 
h  writing  and  signed,  Ross  v,  Humphreys, 
BsitcrT.  1835,  Exchequer.  But  if  a  statute 
nprttsly  require  a  tMi  to  be  proved  by  the 
fuintiffBa  part  of  hie  case,  as  the  apothecary 
iet,  requiring  proof  of  pluntiff 's  certificate, 
<r  that  he  was  in  practice  before  a  certain  day, 
tei  the  absence  of  that  evidence  need  not  be 
pkaded  specially  to  an  action  by  such  apothe- 
ttry  for  the  amount  of  his  bill,  Morgan  v. 
Baiidock,  1  Har.  &  WoU.  505.  So  it  is  proper 
to  plead  specially  that  defendant's  guarantee 
ms  not  in  writing  and  signed,  Clancy  v.  Pig- 
|ott,  4  Ner.  &  li£ui.  496;  1  Har.  &  WoU.  20. 
It  should  seem  that  to  such  a  plea  plaintiff 
■hoald  not  mereiy  reply  that  there  was  an 

^'•greement  in  writing,  and  conclude  to  the 

•Doatry,  but  should  set  out  the  written  agree- 

'  iKDt  in  the  very  words,  and  conclude  with  a 

^lerifieation,  so  that  the  Court  may  judge  of 

'-Ihe  sufficiency  of  the  agreement,  Lowe  v,  Bl- 

.4ni,  3  Tyr.  284;  and  see  form  of  plea  and 

plication,  Hawes  v.  Armstrong,  1  Bing.  N. 

€.768.    If  diftndant  be  copfident  that  the 

*'  tritteo  contract  is  insufficient  as  a  guarantee, 
^aay  and  ihooU  Mt  out  tho  sgrwinmit  in 


hit  plea,  €lanoey  v.  Piggot,  4  Nev.  &  Man. 
496;  1  Harr.  &  Well.  20. 

A  defence  that  the  contract  was  not  to  be 
completely  performed  within  a  year,  and  not 
in  writing,  must  be  specially  pleaded,  Ross  v. 
Humphreys,  Exch.  Tr.  T.  1885;  Bosanquet, 
188;  Charnock's  Rules,  147. 

Statute  of  Frauds.  It  is  now  settled  that 
the  rules  of  Hil.  T.  4  W.  4,  do  not  interfere 
with  the  CYidence  required  to  be  proved  on  the 
part  of  the  plaintiff  as  a  necessary  part  of  his 
case.  Buttemere  v.  Hayes,  5  M.  &  W.  461; 
under  non  assumpsit,  therefore,  the  plaintiff 
must  show  that  the  statute  of  frauds  has  been 
complied  with,  as  that  an  agreement  for  the 
sale  of  an  interest  in  land  was  in  writing.  So 
in  the  case  of  a  demise  for  three  years,  a  writ- 
ing must  be  proved,  not  merely  on  a  special 
traverse  of  the  demise  but  where  the  denial  of 
demise  is  included  in  the  general  issue.  So 
also  that  a  contract  within  the  17th  Sect,  for 
sale  of  goods  above  the  value  of  £10  was  in 
writing;  Johnson  v.  Dodgson,  2  M.  &  W.  658; 
or  that  there  was  an  acceptance  of  part.  El- 
liot v.  Thomas,  8  M.  &  W.  173;  Frioker  r. 
Thomlinson,  1  M.  &  Gr.  772.  So  also  in  the 
case  of  an  agreement  to  answer  for  the  debt  of 
another;  Eastwood  v,  Kenyon,  11  A.  &  E.  441; 
8  P.  &  D.  276,  S.  C.  And  a  special  plea  of 
the  statute  is  bad,  as  an  argumentative  denial 
of  the  facts  alleged  in  the  declaration.  Leaf 
V.  Saton,  2  Dowl.  N.  S.  800. 

To  assumpsit  by  an  attorney  for  fees  and 
business  done,  it  has  been  considered  necessary 
to  plead  specially  that  he  had  not  delivered  his 
bUl  signed  a  month  before  action  commenced, 
Moore  v,  Boalcott,  5  Moore  &  Scott,  122;  1 
Bing.  N.  C.  823;  8  Dowl.  145,  8.  C.  But  see 
Bosanquet*s  Rules,  51,  52,  and  case  as  to  the 
apothecary's  evidence,  supra.  So  to  special 
assumpsit  for  non  peribrmance  of  an  agree- 
ment fort  ncor/N^reai  hereditaments,  a  plea  that 
the  agreement  was  void  because  not  under  seal 
is  good ;  but  the  plaintiff  recovered  under  an 
indebitatus  count  for  by-gone  rent.  Bird  v, 
Higginson,  1  Harr.  &  WoU.  61. 

(e)  Before  this  rule  infancy  might  be  given 
in  evidence  under  non  assumpsit,  but  now  by 
the  express  terms  of  that  rule  it  must  be  plead- 
ed, and  see  the  pleas,  replications,  &c.,  in 
Burghart  v,  Angerstein,  6  Car.  &  P.  690  to 
700,  and  pott 

(/)  Payment  must  now  be  pleaded,  Linley 
V.  Polden,  8  Dowl.  780;  Fidgett ».  Penny,  1 
Crom.  M.  &  Bos.  108;  4  Tyr.  650;  unless  the 
particulars  of  the  plaintiff's  demand  admit  all 
the  payments,  and  limit  the  claim  to  the  sum 
unpaid,  per  Parke,  B.  in  Coates  v,  Stephens,  2 
Crom.  M.  &  Ros.  119.  It  seems,  however,  that 
under  non  assumpsit  payments  may  be  given 
in  evidence  in  muct^on  of  damages,  Shirley 
V.  Jacobs,  7  Car,  &.P.  8;  2  Bing.  N.  C.  88; 
but  then  unless  the  plaintiff's  particulars  have 
admitted  the  payments,  the  defendant  will 
hate  to  pay  th0  costf,  although  he  paid  tha 
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^        performance  C^),  illegality  of  consideration^  either  by  statute  or  common 

AMuxFsir.  1^^  ^^^^  drawing,  indorsing,  *accepting,  Ac,  bills  or  notes  by  way  of  ao- 

commodation  (i),  mutaal  credit,  unseaworthiness,  misrepresentation,  coo- 


money  into  C!oart,  Adiard  v.  Booth,  1  Bing.  N. 
C.  693;  2  Crom.  M.  &  Ros.  76.  Before  this 
recent  rule,  payment  between  writ  and  declar- 
ation was  admissible  in  bar  under  non  assump- 
sit, 1  B.  &  Adol.  670;  TO  B.  &  Ores.  677. 
Payment  breach  breach  may  be  pleaded  with- 
out averring  acceptance  in  satisfaction,  but 
when  plead^  after  breach,  although  before 
commencement  or  action,  the  plea  must  aver 
that  the  payment  was  made  and  accepted  in 
satisfivction,  and  the  plea  must  conclude  with 
a  verification.  Ansel  v.  Smith,  8  Dowl.  198. 
If  money  be  paid  into  Court  pending  an  action, 
it  must  be  pleaded  in  a  particular  form,  as 
prescribed  by  8  &  4  W.  4,  c.  42,  8.  21,  and 
Reg.  Gen.  Hil  T.  4  W.  4,  reg.  17  to  19;  Ad- 
lard  r.  Booth,  1  Bing.  N.  C.  693.  Plea  of 
payment  in  accord  and  satisfaction  and  repli- 
cation held  good,  Bramah  v.  Barker,  1  Hodges, 
89;  1  Bing.  N.  C.  502,  9.  C.  An  averment  in 
the  plea  that  the  payment  was  made  and  ac- 
cepted in  accord  and  satisfaction  is  essential, 
Ansell  V,  Smith,  8  Dowl.  103.  But  payments 
that  do  not  amount  to  a  bar,  but  merely  to  re- 
duce the  damages,  need  not  be  pleaded  spe- 
cially, but  may  be  given,  in  evidence  under 
the  general  issue,  Ledyard  v.  Boucher,  7  Car. 
&  P.  1 ,  e<  tupr.  Sed  quctre  the  rule  requiring 
payment  to  be  pleaded  specially,  was  to  pre- 
vent surprise  on  the  plaintiff  upon  the  trial, 
and  to  eu'tble  him  to  be  prepared  to  negative 
pretended  payments  by  evidence.  It  would 
seem,  therefore,  the  admission  of  some  evi- 
dence,  under  the  general  issue  is  on  principle 
objectionable. 

ig)  **  IVant  of  consideration.*^ — ^The  plead- 
ing rnles,  Hil.  T.  4  W.  4,  are  silent  as  to 
pleading  the  want  of  consideration.  Accord- 
ing to  Passenger  v.  Brookes,  7  Car.  &  P.  110; 
1  Bing.  N.  C.  587,  to  a  special  count  in  as- 
sumpsit, the  want  of  consideration  should  be 
pleaded  specially,  but  to  a  common  indebitatus 
count,  the  want  of  consideration  for  the  prom- 
ise is  admissible  under  the  common  plea  of 
non  assumpsit,  and  see  Ohitty,  jun.  Precedents, 
208,  204.  289,  290;  see  form  of  pleas,  id. 
And  yet  according  to  the  instance  in  reg,  1, 
viz.  that  in  an  action  on  a  warranty,  the  plea 
of  uon  assumpsit  will  operate  as  a  denial  of 
the  fact  of  a  warranty  upon  the  alleged  con-- 
sideration  seems  to  impoV-t  that  non  assumpsit 
puts  in  issue  as  well  the  consideration  as  the 
promise.  ' 

To  a  general  plea  of  no  consideration,  plain- 
tiff, instead  of  demurring,  may  reply  generally 
that  there  was  a  consideration,  1  Hodges,  66; 
1  Bing.  N.  C.  409;  2  Crom.  M.  &  Ros.  59;  as 
to  a  plea  of  gaming  consideration,  Boul.  v. 
Coghlan,  1  Bing.  N.  C.  640. 

(A)  "Illegality  of  consideration^  either  by 
itaiute  or  common  law,** — This  rule  is  very 
explicit,  see  a  good  note  in  Bosanqoet's  Bules, 


51,  note  49.  No  assignment  tn  vrriiingott 
copyright  must  be  pleaded,  Bamett  v.  Oloasop^ 
1  Bing.  N.  C.  683;  8  Dowl.  665;  1  Hodgai,, 
94.  Usury  must  be  pleaded  speciAlly;  8  Nev. 
&  Man.  665;  1  Adol.  &  Ell.  576,  S.  C.  As  to 
illegality  of  business  transacted  by  an  attor- 
ney  being  a  defence  to  an  action  on  his  bill. 
Potts  V.  Sparrow,  1  Bing.  N.C.  594 ;  3  Dow.  680, 
8.  C. ;  B  unett  v.  Olossop,  1  Bing.  N.  C.  G8S;  S 
Dow.  625,  S.  C. ;  Triebneer  v.  Duerr,  1  B.  N.  C. 
266,  and  such  a  plea  was  admitted  with  npoii- 
sumpsit,  id  ibid.  In  the  first  it  was  held  that 
illegality  of  consideration  must  be  pleaded 
specially  as  a  defence  not  only  where  the  ex* 
press  contract  in  which  the  plaintiff  sues  was 
illegal,  but  also  where  illegal  services  hariog 
been  performed  no  contract  to  pay  for  then 
could  be  inferred.     Usury,  1  Hodges*  Bep.  6. 

If  a  contract  be  void  as  entered  into  on  a 
Sunday,  that  objection  must  be  pleaded  spe- 
cially, but  need  not  aver  that  such  oontnot 
was  against  the  statute,  Peate  v,  Dickens,  1 
Crom.  M.  &  Boss.  422,  427. 

(i)  A  plea  of  no  consideration  gemrdllyfat, 
accepting  or  indorsing,  without  stating  affirm* 
atively  ^010  there  was  no  consideration,  and ' 
showing  the  facts  why  the  defendant  ought  nol 
to  pay,  and  knowledge  of  them  on  the  part  of 
the  plaintiff,  is  bad,  first,  because  it  amoanti 
to  the  general  issue,  the  la^  implying  a  oon- 
sideration  for  an  acceptance  and  indorMmsatp 
but  principally  because  it  does  not  confess  sai 
avoid,  or  state,  as  required  by  the  new  niks» 
with  particularity,  the  fkcts,  which  probably* 
are  more  within  the  knowledge  of  the  de&ad» 
ant  than  the  plaintiff.  The  plaintiff  w$f 
therefore  demur  to  such  a  general  plea,  ss  i 
Law  V.  Chifney,  1  Bing.  N.  C.  267;  1  Soott, 
95;  French  v.  Archer.  3  Dowl.  180;  Stooghtn 
V.  £ari  Eilmorey,  1  Gale,  91;  2  Dowl  7Sa,& 
C;  Baston  v.  Praohet,  6  Car.  &  P.  786;  t 
Gale,  80;  8  Dowl.  472,  S.  C;  MiUs  v.  Oddr. 
8  Dowl.  780;  1  Gale,  92;  8  Car.  k  P.  728,8. 
C;  Pearce  v.  Champneys,  8  Dowl.  276;  dttift 
V,  Tglesias,  8  Dowl.  250.  Reynolds  r.  Joem^ 
ry,  8  Dowl.  458;  Bramah  v.  Roberts,  1  Soott, 
850;  1  Bing.  N,  C.  409;  such  a  plea  in  ths 
terms  of  the  rule  must  be  that  the  defeadaat 
accepted,  &o.  for  the  accommodation  of  % 
named  person,  2  Crom.  M.  &  Ros.  59;  1  Mood* 
&  Bob.  879;  1  Gale,  89;  8  Dowl.  472;  pleaM 
consideration  for  payment  bad,  1  Gale,  59;  ssi 
a  good  form  of  plea.  Stein  v.  Yglesias,  1  Gtl^ 
98;  1  Bing.  N.  C.  479,  481.  And  after  ds- 
murrer  to  such  a  plea,  leave  to  amend  Am 
been  refused,  without  an  affidavit  of  meriti| 
id.  ibid.:  and  Stoughton  t;.  Kilmorey,  3  Dowl* 
706;  1  Gale,  91,  S.  P.  But  an  issue  o«  a  fi*^ 
eral  plea  of  no  ooifsideration  found  for  or 
against  the  defendant  will  be  good  after  v«w 
diet,  the  plaintiff  may  safely  take  issue,  tithm 
gemrally  that  ther«  WM  a 
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wlment,  deviatioDV  set  off  (A;),  and  varioaa  other  defences  must  be  plead- 
i|d  (A). 

H.  In  actions  on  policies  of  assurance,  the  interest  of  the  assured  may 
be  averred  thus : — '  that  A.,  B.,  C,  and  D.,  or  some  one  of  them,  were  or 
Kus  interested-,  &c, ; '  and  it  may  also  be  averred,  Hhat  the  insurance  was 
Blade  for  the  use  and  benefit,  and  on  the  account  of  the  person  or  persons 
so  interested.  * 


=*II.  In  Covenant  and  Debt. 

*^  1.  In  debt  on  specialty  or  covenant,  the  plea  of  non  est  factum  shall 
<)perate  as  a  denial  of  the  execution  of  the  deed  in  point  of  fact  only  (Z)  ; 
ttd  all  other  defences  shall  be  specially  pleaded,  including  matters  which 
aake  the  deed  absolutely  void,  as  well  as  those  which  make  it  voidable. 

^  2.  The  plea  of  ^  nil  debeV  shall  not  be  allowed  in  any  action. 

**3.  In  actions  of  debt  on  simple  contract,  other  than  on  bills  of  ex- 


[ 


IfiB,  MiUs  0.  Oddy,  6  Gar.  &  P.  728;  8  Dowl. 
110;  1  Oale,  92,  S.  C;  Easton  v.  Praohet,  6 
Ctf.&P.  786;  1  Gale,  80;  8  Dowl.  472;  1 
IM.  k  Rob.  879;  (and  defendanVs  counsel  is 
li  begin  at  the  trial.  Mills  v,  Oddy,  6  Car.  & 
1.7*28;  Homan  v.  Thompson,  id.  717,  S  P.); 
m  the  plaintiff  may  reply  more  tptcially^ 
nttiiig  oat  a  ooDsicteration  under  a  videli- 
Irt,  iod  yet  concluding  to  the  country,  Low  o. 
'Ivn>ire,4  NeT.  ft  Man.  866;  1  Har.  k  Wol. 
■B. 

abv  U>  plead  tpeeiaUyi  and  formi  of  $uffi» 

.tMtf  p{ect,  or  pleas  that  may  be  readily  made 

.aficient,  see  Stein  v.  Tglesias,  1  Gale,  98; 

^ival  V.  Framplin,  8  Dowl.  748;  Heydon  v» 

thonpeon,  1  AdoL  &  £1.  210;   Bosanquet's 

^Bakt,104;  Byess  o.  Wylie,  8  Dowl.  625;   1 

ihle,  50;  1  Crom.  M.  &  Bos.  686,  S.  C;  Bra- 

'Mhf.  Baker,  1  Hodges,  66;   1  Bing.  N.  C. 

169;  8  Dowl.  492,  8.  0. 

:  (<c)  As  to  pleading  a  ni^  see  Bosanquet's 
Ues,  62,  note  50;  and  see  Duncan  v.  Grant, 
I  Qpom.  M.  &  Bos.  288;  2  Dowl.  688;  4 
tyr.  818,  &  C;    6  Bar.  &  AdoL  866,  and 

(A)  Plitt$  qualifying  th€  eoTdraei  alleged* 
A  plea  which  in  answer  to  the  contract  declared 
«i,NlB  up  another  contract,  incompatible  with 
it,  ii  ill  as  amounting  to  the  general  issue. 
Ibrgn  V.  Pebrer,  8  Bing.  N.  C.  457.  Where 
(kdeelantfon  stated  that  it  was  agreed  that 
Ike  plaintilf  should  sell  and  the  defendant  buy 
.ftoertain  messoager  tiurm  and  lands  for  5f. 
Ait  the  defendant  before  the  29th  September, 
U42,  Bhould  pay  ibr  the  fixtures,  manure,  &Ci, 
vkioh  should  be  left  on  the  29th  of  September, 
tteh  sums  as  should  be  determined  on  by  a 
^ilnatioD,  in  case  such  taluation  should  be 
■Mle  OB  or  before  that  day,  but  if  not  so  made» 
te  a  reasooabk  sum,  and  averring  that  no 
^•lutioBiris  mad»<tt  th«  29th  of  8ipMmfaM*» 


and  that  the  fixtures  were  left  on  the  premises, 
alleging  a  breach  in  non  payment  of  the  rea- 
sonable sum,  the  defendant  pleaded  that  the 
said  agreement  in  the  declaration  was  an  agree- 
ment by  which  the  plaintiff  agreed  to  sell  aod 
the  defendant  to  buy  all  that  messuage,  farm 
and  lands,  as  the  same  were  comprised  in  a 
certain  indenture  of  lease  for  the  residue  of  a 
term  of  fourteen  years;  that  it  was  further 
agreed  that  the  plaintiff  on  receiving  6i.,  and 
such  sum  as  should  be  the  reasonable  value  of 
the  fixtures,  &c.,  would  execute  an  assignment 
of  the  indenture,  and  that  upon  the  execution 
of  such  assignment  and  payment  made  as 
aforesaid  the  defendant  should  be  put  in  pos- 
session of  the  premises,  fixtures,  &c.  and  aver- 
red that  the  plaintiff  did  not;  nor  was  ready 
and  willing  to  execute  an  assignment  of  the 
indenture,  nor  was  he  ready  and  willing  to  put 
the  defendant  into  possession  of  the  premises, 
fixtures,  &c.,  it  was  held  on  special  demurrer, 
that  as  the  plea  qualified  the  contract  in  Uie 
declaration  it  was  bad,  as  amounting  to  non 
assumpsit.  Nash  v.  Breeze,  12  L.  J.  B.  N.  S. 
Exch.  805.  Where  a  declaration  in  assumpsit 
describes  the  terms  of  the  contract  in  language 
denoting  that  a  particular  act  which  the  plain- 
tiff has  engaged  to  do  is  to  be  independent  of, 
or  concurrent  with  acts  to  be  done  on  the  part 
of  the  defendant,  and  performance  of  which 
therefore  it  is  not  averrad  in  the  declaration, 
if  it  were  in  feet  a  condition  precedent,  non 
assumpsit  is  the  proper  plea,  and  under  it 
the  special  matter  may  be  given  in  evidence. 
Per  Maule,  J.  in  Kemblo  v.  Mills,  1  M.  &  G. 
770. 

(0  But  if  a  public  body  be  incorporated, 
by  a  statute,  With  a  special  power  of  executing 
a  deed  in  a  certain  ferm,  then  non  eel  factum 
puts  in  issue  whether  the  dead  was  eanonled 
m  the  legal  form. 
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bat  mat- 
ters in 
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to  be  8pe- 

pleaded. 
4.  In  other 
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debt  the 
pleas  to 
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UI.  IN  DB* 
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JVb9  detU 
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sue the 
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tention  of 
the  specific 
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not  plain- 
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therein,  or 
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1.  Not 
guilty  in 
coHt  onlj 
to  put  in 
issue  the 
alleged 
wrongful 
actor 
omission* 
and  not 
fSMts  stat- 
ed as  in- 
ducement. 
Instances 
in  elucida- 
tion of  this 
rule. 


change  and  promissory  notes,  the  defendant  may  plead  that  ^  he  never 
indebted  in  tnanner  and  form  as  in  the  declaration  alleged  (nt)  :  *  and 
such  plea  shall  hare  the  same  operation  as  the  plea  of  non  assumpsit  in  » 
debitatus  assumpsit^  and  all  matters  in  confession  and  avoidance  shall  be- 
pleaded  specially  as  above  directed  in  actions  of  assumpsit. 

^^  4.  In  other  actions  of  debt  in  which  the  plea  of  nil  debet  has  bcea 
hitherto  allowed,  including  those  on  bills  of  exchange  and  promissory  notesi 
the  defendant  shall  deny  specially  some  particular  matter  of  fact  allied 
in  the  declaration  or  plead  specially  in  confession  and  avoidance. 


in.  Detinue. 

^^  The  plea  of  non  detinet  shall  operate  as  a  denial  of  the  detention  of 
the  goods  by  the  defendant,  but  not  of  the  plaintiff's  property  therein,  and 
no  other  defence  than  such  denial  shall  be  admissable  under  that  plea  («). 


IV.  Li  case. 

^'1.  In  actions  on  the  case,  the  plea  o{  not  guilty  shall  operate  as  a  d^ 
nial  only  of  the  breach  of  duty  or  wrongful  actj  alleged  to  have  been  com- 
mitted by  the  defendant  (o),  and  not  of  the  facts  stated  in  *the  induce* 
ment  (;?)  ;  and  no  other  defence  than  such  denial  shall  be  admissable  on- 
der  that  plea ;  and  all  other  pleas  in  denial  shall  take  issue  on  some  par* 
ticular  matter  of  fact  alleged  in  the  declaration.  Ex.  gr.  In  an  action  oa 
the  6ase,  for  a  nuisance  to  the  occupation  of  a  house,  by  carrying  on  an  off> 
ensive  trade,  the  plea  of  *  not  guilty '  will  operate  as  a  denial  only  that  the 
defendant  carried  on  the  alleged  trade  in  such  a  way  as  to  be  a  nuisance 
to  the  occupation  of  the  house,  and  will  not  operate  as  a  denial  of  the 
plaintiff's  occupation  of  the  house  (A)    In  an  action  on  the  case  for  ob* 


(m)  If  a  plea  be  that  defendant  never  did 
otof )  instead  of  **  neter  was  indebted,'*  the 
form  prescribed  by  this  rule,  it  is  sufficient, 
but  the  Court  will  permit  an  amendment  on 
an  affidavit  of  merits^  Smedley  v.  Joyce,  1 
Try.  &  Granger,  84. 

(n)  SembU,  that  if  a  defendant  merely  re- 
fused to  deliver  up  a  chattel  on  the  ground  of 
his  lien  thereon,  that  would  be  no  conversion, 
and  might  at  least  in  trover  be  given  in  evi- 
dence under  "'  not  guilty,"  snd  gutf re  wiiether 
if  not  in  detinue  under  non  detinet  See  per 
Parlce,  B.  in  Stancliffe  Vi  Hardwick,  1  Gale, 
130,  and  2  Crom.  M.  &  Roes.  1,  S.  C. 

(o)  So  in  an  action  for  keeping  a  mischiev- 
ous animal,  a  **  plea  of  **  not  guilty,'*  denies 
the  scienter  as  well  as  the  injury,  Thomas  v» 
ilorgan,  2  Crom.  M.  &  Ros.  496.  In  an  ac- 
tion lor  a  malicious  outlawry,  *<  not  guilty*' 
puts  in  issue  ss  well  the  original  debt,  as  the 
existence  of  reasonable  and  probable  caure 
ibr  the  proceedingi  but  not  the  reversal  of  the 
outlawry,  Drummond  «.  Pigou,  2  Bing.  N. 


C.  114. 

{p)  Dnkei  v.  Gostling,  1  Bing.  N.  C.  5S8s 
8  Dowl.  619.  S.  G.  •*  Not  guUty*'  dMS  nol 
put  in  issue  the  inducement  as  to  plaiaCiff^ 
right,  though  in  some  degree  part  of  doerip* 
tion  of  the  injury,  Frankum  v.  Earl  of  N* 
mouth,  1  Hiirr.  &  Wol.  1;  4  Ner.  k  Man.  880| 
6  Car.  &  P.  629,  S.  P. 

(A)  Injuries  to  Real  property^  EoetmntM^ 
dfc.  In  an  action  for  erecting  a  cesspool  acaf 
a  well,  and  thereby  contaminating  the  water  iC 
the  well,  the  plea  of  not  guilty  pots  k 
issue  both  the  fact  of  the  erection  of  the  ce«pp>l 
and  that  the  water  was  thereby  contamiaatil 
Norton  v.  Scholefield,  9  M.  ft  W.  665;  1  I>ovL 
N.  S.  688,  S.  C. 

In  an  action  by  a  reversioiier  ibr  an  injoiy 
to  his  land,  in  the  possession  of  his  lessee,  the 
defendant  by  the  plea  of  not  guilty  admiti  At 
reversionary  interest  of  the  plaintiff,  the  da^ 
mise  and  the  tenancy,  and  tne  imurioos  sflft 
alone  is  put  in  issue.  P^Sne  v.  AldenoB,  4 
Bing.  N.  C.  702. 
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Mrocting  a  right  of  way,  such  plea  will  operate  as  a  denial  of  the  obstruo-^*™^**'^ 
fioQ  only,  and  not  of  the  plaintiff's  right  of  way  (r)  (B)  ;  and  in  an  ac- 
tioQ  for  converiinsc  the  plaintiff's  good.-),  the  conversion  only,  and  not  the 
ytaiotifs  title  to  the  gojds  («).  In  an  action  of  slander  of  the  plaintiff 
in  his  office,  profession,  or  trade,  the  plea  of  ^  not  guilty  '  will  operate 
to  the  same  extent  precisely  as  at  present  in  denial  of  the  fact  of  speak- 
ing the  words,  of  speaking  them  maliciously,  and  in  the  sense  imputed, 
iod  with  reference  to  the  plaintiff's  office,  profession,  or  trade  (0  »  but 
it  will  not  operate  as  a  denial  of  the  fact  of  the  plaintiff  holding  tha  office, 
or  being  of  the  profession  or  trade  alleged.  In  actions  for  an  escape^  it 
will  operate'as  a  denial  of  the  neglect  or  default  of  the  sheriff  or  his  offi- 
cers, bat  not  of  the  debt,  judi^ment,  or  preliminary  proceedings.  In  this 
form  of  action  against  a  carrier^  the  plea  of  'nut  guilty'  will  operate  as  a 
denial  of  the  loss  or  damage  but  not  i>f  the  receipt  of  the  good^i  by  the  de- 
fendant, as  a  carrier  for  hire,  or  of  the  purpose  for  which  they  were  re- 
leiTed. 

"  2.  All  matters  in  confession  and  avoidance  shall  be  pleaded  specially  ^  ^S^"**** 
18  in  actions  of  (assumpsit  (u).  confeBsion 

and  ftvoi<U 

Anoe  to  be 

pleaded 
8peoiallj4 

•V.  In  Trespass.  [  ♦620  ] 

"  1.  In  actions  of  trespass  quare  clausum  fregU^  the  close  or  place  in  J^^^^^j- 

trespass  to 
done,  and  if  the  other  party  shaU  intend  to  demur. 
rely  on  any  proviso,  exception,  incapacity,  dis- 
ability, contract,  agreement,  or  other  matter 
therein  before  mentioned,  or  any  c^nseor  mat- 
ter of  f  lot  or  of  law  not  inconsistent  with  the 
simple  twK  of  enjoyment,  the  same  shall  be 
speoiiiUy  alleged  and  set  forth  in  answer  to 
the  allegation  of  the  party  claiming  and 
shall  not  be  receiyed  in  evidence  in  any 
general  traverse  or  denial  of  saoh  allegation. 
This  enactment  has  introduced  a  much  more 
concise  mode  of  claiming  rights  of  thie 
nature. 

(<)  See  pleas  of  property  in  defendant  in 
trespass,  Wilton  v.  Edwards,  6  Car.  &  P. 
677;  plea  that  sale  to  plaintiff  was  fraudulent, 
1  Moo.  &  Rob.  400;  transfer  for  valueand  rep- 
lication, 1  Hodges,  98;  1  Bing.  N.  C.  681; 
seizure  under  a  A.  fa,  and  replication,  1  Bing. 
N.  G.  721;  seizure  under  four  warranto,  1 
Adol.  &  £11.  264;  tenancy  in  common,  or  part- 
nership, must  be  pleaded,  Stancliffe  v.  Hard- 
wick,  8  Dowl.  762;  2  Or.  M.  &  Roe.  1;  1 
Gale,  127;  Bosanquet*s  Rules,  67,  note  66. 
But  a  mere  refusal  to  deliver  a  chattel  on  the 
ground  that  defendant  had  a  lien  may  be 
admissible  under  <*not  guilty,"  id,  ibid,; 
Supra  ^  n.  (n). 

(f)  In  an  action  for  a  libel,  "not  guil^* 
suffices,  if  upon  the  whole  context,  the  jury 
can  be  induced  to  find  it  to  be  no  libel,  1 
Gale,  69.  When  it  may  be  advisable  to  plead 
a  Justification  to  mitigate  damages,  Chalmers 
V.  Shackle,  6  Car.  &  P.  475. 

(u)  Therefore  defendant's  parintrthip  with 
pUiiitiff  most  be  pleaded    in  trover^  Stan- 


(0  Or  right  to  a  dnUn,  1  Gale,  62. 

(B)  Thus  in  an  action  for  diverting  a  stream 
tf  water,  on  the  plea  of  not  guilty,  the  only 
Mtter  in  issue  is  the  fact  of  the  diversion, 
Ml  the  nllcgatioQ  that  the  defendant  wrong- 
fidlj  **  diverted  the  water"  does  not  put  the 
title  in  isFue.  Franklin  v.  Earl  of  Falmouth, 
3 A.  &  E.  4)2;  4  N.  &  M.  880;  S.  C.  or  any 
im  alleged  by  way  of  inducement  in  the  dec- 
Itr&tion.  Dukes  v.  Gostling,  1  Bing.  588;  8 
l>owl.  619,  8.  C. 

Before  the  2  &  8  W.  4,  e.  71,  s,  6,  although 
plaintifis  were  allowed  to  declire  generally  in 
•etions  on  the  case  stating  that  by  reason  of 
tlwir  possession  of  a  messuuge  or  other  corpo- 
real tenement,  they  were  entitled  to  a  right  of 
commoD  or  of  way,  &o.  without  showing  the 
orig:&  of  the  right  or  any  deviation  title;  yet 
ather  pleadings,  particularly  in  trespass  and 
>*plevm,  it  was  essential  to  justify  or  claim 
Qader  some  owner  in  fee  and  then  to  state  the 
deviatwn  title,  however  difficult  and  prolix, 
the  above  Statute  enacts,  that  in  all  plc»ulings 
to  actions  of  trespass  and  in  all  other  plead- 
isp,  wbereia  before  the  passing  of  that  act, 
it  would  have  been  necessary  to  allege  the 
right)  wcUieti  of  common  or  other  profit  a 
pnodre,  or  of  way  or  other  easement,  or  to 
)he  aie  of  lights)  to  hate  existed  from  time 
iamieaioria],  it  shall  be  sufficient  to  allege  the 
•Djoymeot  thereof  as  of  right  by  the  occupiers 
tf  the  tenemente,  in  respect  wheieof  the  land 
ii  claimed  for  and  during  such  of  the  periods 
feentiooed  in  that  act  as  may  be  applicable  to 
the  ease  and  without  claiming  in  the  name  or 
right  of  the  owner  in  ISm,  as  was  before  usually 

Vol.  n.  69 
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1^*  w    which,  ftc,  mudt  be  designated  in  the  declaration  by  name  or  abutUUs  or 
^'^"'     other  description^  in  &Uttra  whereof  the  defend  ant  may  demur  specially 

2.'«  Not  '^  ^*  ^^  actions  of  trespass  guars  clausum/regitj  the  plea  of  ^  not  goiltfi 
guilty*'  to  shall  operate  as  a  denial  that  the  defendant  committed  the  trespass  alleged 
f^^?^'  (x)  in  the  place  mentioned,  but  not  as  a  denial  of  the  plaintiflPs  posses- 
fendant's  ^^^^^9  ^^  Tight  of  possession  of  that  place,  which,  if  intended  to  be  denied, 
trespasses,  must  be  traversed  specially. 

bat  not  of  plaintiff's  possession  or  right  of  posscsgion,  and  whioh  most  be  speoially  traversed. 

8.  "Not  '^  S*  ^^  actions  of  trespass  de  bonis  asportatis^  the  plea  of  *■  not  guilty' 
gailty"  to  shall  operate  as  a  denial  of  the  defendant  having  committed  the  trespass 
^1^^^  alleged  {x)  by  taking  or  damaging  the  goods  mentioned  (x),  but  not  of 
portaiii^     the  plaintifl's  property  therein  (y). 

to   be  oon  sidered  only  a  denial  of  taUng  or  merely  damaging  tbe  goods,  and  not  of  tb«  i^ntiff 's  prepsi^. 

f-  P*^®'  "  4.  Where  in  an  action  of  trespass  quare  clausum  fregit^  the  defend- 
way  idth  ^^^  pleads  a  right  of  way  with  carriages  and  cattle,  and  on  foot,  in  the 
oarriages,  same  pica,  and  issue  is  taken  thereon,  the  plea  shall  be  taken  distribntive- 
^^S'  ^-f^  '^  •  ^^^  ^^  ^^^  right  of  way  with  cattle,  or  on  foot  only,  shall  be  found  by 
tnversed  *^®  J^^Jj  ^  verdict  shall  pass  for  the  defendant  in  respect  of  such  of  the 
Shan  be  trespasses  proved  as  shall  be  justified  by  the  right  of  way  so  found,  and 
considered  for  the  plaintiff  in  respect  of  such  of  the  trespasses  as  shall  not  be  so  jos- 

distnbu-      4.:i*^A     *^  *^  «^ 

tiTe.  and      ^^^^^' 

the  proof  of  ^ther  shall,  pro  tanto,  entitle  the  defendant  to  a  Terdict. 

6.  So,  in  "  S-  -^^^  where  in  an  action  of  trespass  quare  clausum  fregit^  the  de- 
plea  of  fendant  pleads  a  right  of  common  of  pasture  for  divers  kinds  of  cattle,  ex. 
right  of  gf^  horses,  sheep,  oxen  and  cows,  and  issue  is  taken  thereon,  if  a  right  of 
2^2^^  common  for  some  particular  kind  of  commonable  cattle  can  only  be  found 
do  not  by  the  jury,  a  verdict  shall  pass  for  the  defendant  in  respect  of  snch  of  the 
^•T*fe  trespasses  proved,  as  shall  be  justified  by  the  right  of  common  so  found,  and 
2f  idnds  of  ^^^  ^^^  plaintiff  in  respect  of  the  trespasses  which  shall  not  be  justified. 

oattle,  heis  <<>  ^^^  *  Terdict  pro  tanio, 

r  •621  ]  "  6.  And  in  all  actions  in  which  such  right  of  way  or  common  as  afore- 
6.  In  all  said,  or  other  similar  right,  is  so  pleaded,  that  the  allegations  *a8  to  the 
notions  the  extent  of  the  right  are  capable  of  being  construed  distribntively,  they 

Hw^U  ^^^'^^  ^  *^®^  distributively." 

as  ^gards  The  3  <&  4  W.  4,  c.  42,  s.  21,  and  Reg.  Gen.  4  W.  4,  give  a  plea  of 

rights  of  payment  of  money  into  Court  by  leave  of  a  judge  in  some  actions /or  torts 

J^n^L  (^)  5  ^^^  ^®g-  ^^»-  Hil.  T.  4  W.  4,  reg.  17,  prescribes  the  form  of  such 

Plea  of  plea  (fi)f. 

payment  of 

money  into  cUffe  v.  Hardinok,   8  Dowl.  762.    A  denial  689. 

^^^-         of  plaintiff's  possession  of  goods,  or  assign-  (x)  Pearey  «.  Walter,  6  Gar.  &  P.  283. 

ees*  denial  of    their    heing  assignees    of    a  (y)    Therefore  to  trespass  Ibr  taring  goodSt 

bankrupt.  Best  v.  Thomas,  6  Car.  &  P.  611.  the  defendant  mnst  plead  specially  that  tbi 

The  truth   of  the  slander    most    be  pleaded  goods  were  their  property  as  awignees  sf  a 

specially,  Chalmers  v.  Shackle,  6  Car.  &  P.  bankrupt,  Jones  v.  Brown,  1  Bing.  N.  C.  iS4» 

475;  and    it  seems  questionable  whether  it  where  see  form  of  plea  and  replieatfon. 

oottld  begiTenineyidenoeunder  <*notguilt[r,"  (z)  See  form  in  trevir  aaid  repIioatiBn,  6 

even  in  mitigation  of  damages,  id,  ibid.  885,  Car.  k  P.  712.              . 

688,  689;  6  Moor«  &  P.  620;  8  Bos.  &  Pul.  (a)  8  Chit.  0«n.  PrA».  684  to  687 . 

(1)  Ante  877  note, 
t  Bee  AmsrioaD  Editor^s  Pr«foM. 


U.  THXQt  QUALCmS.  6S1 

n.  OP  THE  QUALITT  OP  PLEAS  IN  BAB.  '^•'* 

There  are  some  general  qualities  which  affect  pleas  in  bar,  and  some 
rules  which  prevail  in  the  constmction  of  them,  which  it  is  advisable  to 
consider  before  we  inquire  into  their  form.  The  general  qualities  of  a 
plea  in  bar  are, — 

1st,  That  it  be  adapted  to  the  nature  and  form  of  the  action,  and  also 
be  conformable  to  the  count. 

2dly,  That  it  answers  all  which  it  assumes  to  answer,  and  no  more. 

3dly,  That  it  deny,  or  admit  and  avoid  the  facts  ;  and  herein  of  giving 
color,  and  of  pleas  amounting  to  the  general  issue. 

4thly,  That  it  be  single. 

5thly,  Certain. 

6thly,  Direct  and  positive,  and  not  argumentative. 

Tthly,  Capable  of  trial. 

And  8tbly,  True  ;  and  herein  of  sham  pleas. 

lEt.  Every  plea  in  bar  must  be  adapted  to  the  nature  of  the  action^  and  1*^  ^«i>- 
comformable  to  the  count  {b).    Therefore  in  an  action  against  husband  and  to^the^ie- 
wife  for  words  spoken  by  the  wife,  a  plea  that  ^Hhey"  are  not  guilty  in-  tion  and 
stead  of  '*  she  is  not  guilty,"  appears  to  be  improper  (c^  (1).     We  have  «>ont, 
already  seen  what  are  the  appropriate  general  issues  ana  special  pleas  in  |^^^ 
each  action.     If  the  defendant  plead  a  plea  not  adapted  to  the  nature  of  brtach. 
the  actions,  asm'/  debet  in  assumpsit  {d)  ;  or  non-assumpsit  in  debt  (e)  ;  or 
a  plea  of  set-off  to  an  action  of  debt,  as  if  it  were  an  action  of  assumpsit 
(/) ;  the  plaintiff  may  treat  it  as  a  nullity,  and  sign  judgment  (g*).     But 
the  plea  of  **  not  guilty"  in  an  action  of  debt  on  a  penal  statute,  is  not 
toch  a  nullity  as  will  warrant  the  plaintiff  in  signing  judgment  (A)  ;  nor  is 
die  plea  of  nil  debet  in  an  action  of  debt  on  a  judgment  (i).     So,  a  plea  in 
asBompsit  *that  the  defendant  '^  did  not  undertake,  (omitting  ^  or  promise.')  [  *^22  ] 
in  manner,"  d^.  concluding  to  the  country,  is  not  a  plea  which  can  be  treat- 
ed as  a  nullity  (Ar).     Where  the  plea  though  informal,  goes  to  the  sub- 
ttance  of  the  action,  as  nil  debet  to  debt  on  bond,  the  plaintiff  should  demur, 
tod  not  sign  judgment  (/)  ;  and  in  general,  where  the  defendant  pleads  an 
improper  plea,  the  safer  course  is  to  demur,  or  move  the  Court  to  set  it 
aside  (m)  (2).    In  debt  for  £1,800,  the  defendant  pleaded  that  he  did 
not  owe  '*•  the  said  sum  of  £10  above  mentioned,"  and  the  Court,  after  is- 

{b)  Co. Lit  808  a,  285  b;  Bae.  Ab.  Fleas,  476. 

I' per  tot.;  1  RoL  Rep.  216.  (/)  2  M.  &  Sel.  606. 

{c)  1  Rol.  Bep.  216.  Q)  SeeTidd,  9th  ed.  668. 

{d)  Bamea,  267;  Tidd,  9th  ed.  668,  476.  {k)  1  T.  R.  462;  8  B.  &  P.  Ill,  174;  Com. 

^d  tride  ^.  T.    Hardw.    179;   4  TaaDt  Dig.  Pleader,  2  8.  11.  a.  17. 

164.    Bee  1   Chit.  Bep.   716,  716,  n.,  and  (t)  2  Chit.  Rep.  289. 

otes  there  collected  as  to  pleading  not  guilty  {k)  8  D.  &  R.  621. 

&  a<tiiin;isi/ or  fion-auttmp<<<  in  an  action  for  (/)    6  T.  R.  162;  6  Esp.  Rep.  88;  aiUi^ 

^M.    And  see  Stra.  674,  1022;  Lawea  on  488. 

F1627.  (m)  1  Barr.  69;  2  T.  B.  890;  7  Id,  680; 

(e)   East,    649;    11   Jd.    442;   4   Tannt.  Bep.  Temp.  Hardw.  179;  6  T.  B.  162. 
164;  1  Chit  Rep.  716,  note;  Tidd,  9th  ed. 

(1)  Vide  Chew  t>.  wSoley,  7  Johns.  402. 

{'I)  Bnt  in  Falls  o.  Stickney,  8  Johns.  641,  the  court  say,  that  if  a  plea  is  bad  or  fHTolout 
^  plamtiff  ought  either  to  demur  to  it,  or  treat  it  as  a  nullity,  and  enter  a  de&ull  without 
^  applioattou  te  th0  court    See  If  awin  «.  WUkins,  1  Aiken,  107. 
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"•  sue  joined  would  not  compel  him  to  amend  (//).  If  declaration  state 
QUALETI0.  breach  of  condition  of  bond  in  non  payment  of  a  principal  svm^  a  plea  of 
payment  of  that  and  of  the  interest  thereon  is  bad  (o).  But  the  plaintiff 
mi^ht^  instead  of  demurring,  safely  take  issue  in  the  words  of  the  plea,  6o 
that  the  unnecessary  averment  in  the  plea  cannot  be  treated  by  the  defen- 
dant as  surplusage  (o). 

The  plea  must  not  only  be  adapted  to  the  nature  of  the  action^  but  also 
be  conformable  to  the  count.  Thus,  if  an  assignee  of  a  bankrupt  declare 
that  the  defendant  was  indebted  to  the  bankrupt,  and  promised  the  plain- 
tiff,  as  assi^ee^  to  pay  him,  the  defendant  cannot  plead  that  the  cause  of 
action  did  not  accrue  to  the  bankrupt  within  six  years ;  because  the  plea 
does  not  answer  the  promise  laid  in  the  declaration,  and  precludes  the 
plaintiff  from  proving  a  promise  to  himself,  and  is  therefore  bad  on  de* 
murrer  (;?).  And  in  debt  quitam^  a  plea  that  the  defendant  doth  not  owe 
the  money  ^'  to  the  plaintiff"  alone,  is  insuflBcient,  though  if  it  had  beea 
nil  debet  generally,  it  would  have  sufficed  (g).  So  the  plea  most  not,  con* 
trary  to  the  legal  effect,  treat  an  instrument  as  a  promissory  note  when  it 
was  not  so  declared  on  (r).  So,  it  is  a  rule  that  if  to  a  transitory  action, 
the  defendant  plead  any  matter  which  is  itself  transitory,  he  is  obliged  to 
lay  it  at  the  place  mentioned  in  the  declaration  (5) ;  but  if  the  jurisdictioa 
be  local,  the  defendant  must  plead  it  in  the  county  or  parish  where  tha 
matter  arose,  and  conclude  with  a  traverse  of  having  been  gailty  else> 
where  (t)  ;  and  at  common  law,  the  cause  must  have  been  tried  there,  and 
not  in  the  county  where  the  action  was  laid,  otherwise  it  was  error ;  thongh 
this  as  far  as  regards  the  trial,  no  longer  obtains,  the  action  being  nni-' 
formly  tried  in  the  county  where  the  venue  is  laid  in  the  declaration  (ti). 
[  *528  ]  So,  when  the  time  is  not  material,  it  is  a  rule  that  the  plea  ^should  fellow 
the  day  in  the  declaration,  and  if  it  be  material  to  vary  from  it  the  plea 
should  conclude  with  a  traverse  (x).  Where,  however,  there  is  no  ground 
to  intend  the  contrary,  the  plea  will  be  considered  as  comformable  to  the 
count :  thus,  in  assumpsit  against  an  executor,  on  the  promise  of  his  testa^ 
tor^  the  defendant  pleaded  that  he  did  not  undertake,  and  it  was  objected, 
that  it  did  not  appear  by  the  plea,  who  did  not  assume,  bnt  it  was  adjudg- 
ed that  it  should  be  intended  that  the  defendant  meant  to  plead  that  tho 
testator  did  not  promise,  as  there  was  no  count  in  the  declaration  on  a 
promise  by  the  executor  (y). 

The  instances  in  which  a  plea  may  be  treated  as  a  sham  plea  and  as  a 
nullity,  in  consequence  of  the  matter  pleaded  being  inconsistent  and  im- 
possible, with  reference  to  the  declaration,  will  be  horopter  mention- 
ed. 


« «^ 


^7*  2dly.  The  defendant  must  take  care  in  the  introductory  part  of  his  plea 

■WW the^  as  well  as  in  the  body  to  plead  to  and  answer  every  part  of  the  canses  of 
whole  action  charged  in  the  declaration,  for  otherwise  the  plaintiff,  after  proving 
^*i*h^'     the  facts  under  the  general  issue,  will  recover  for  all  that  has  not  been  jua- 

czoeption 

of  matters       in)  1  D.  &  R.  478.    See  1  M.  &  P.  276;  (<)  1  Saund.  247,  note  1,  8  a«  note  1;  85. 

in  aggr»-     ^td  vvU  8  B.  &  P.  174;  an/c,  481,  note  (n)  1.  note  1;  2  Af.  5  b,  note  8. 

vatkm.             (0)  Bishton  v.  £?aus,  2  Crom.  M.  &  Roe.  (()  hi, 

14.  (u)  IdL    See  1  Saand.  98,  note  1 . 

(/')   2  Stra.  919;  2  Hen.  Bla.  661.  (x)  1  Sannd.  14.  bl  a,  note  8;  2  Td,  h\ 

(9)   liob.  827,  828;  Reg.  PUc.  802;  Bao.  ncte  8;  Com.  Dig.   Pleader,  £.  4;  See^Nl^ 

Ab.  Action,  ^tit'  iamy  D.    See  ante,  621.  as  to  Qucb  tti  eadem.   . 

(r)  1  Harp,  k  Woll.  426.  (y)  1  Ler.  184;  Uic^i.  125. 
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tided,  and  this  without  new  assigning,  bat  not  so  as  to  mere  matters  in  ag-       ". 
igravation  (z).  ooAuim. 

Sdlj.    It  is  a  mle  that  every  plea  mast  answer  the  whole  declaration  8dly.  Must 
orcoDot,  or  rather  all  that  it  assumes  in  the  introdoctory  part  to  answer,  f°^*^nJ^JU 
and  no  more  (a)  (1).  ^  If  a  plea  begin  only  as  an  answer  to  part,  and  is  in  to  aoswer, 
truth  bat  an  answer  to  part,  as  if  the  defendant  in  trespass  for  taking  two  and  no 
Bfaeep  plead  that  the  plaintiff  ^^  ought  not  to  have  his  action  as  to  one"  be-  ^^^' 
cause  he  took  that  one  doing  damage  on  his  close,  &c.  and  does  not  in 
diat  or  any  other  plea  {b)  notice  the  remainder  of  the  de'claration,  the 
piaiotiff  cannot  demur  to  the  plea,  for  it  is  sufficient  as  far  as  it  ^extends, 
int  most  take  judgment  for  the  part  unanswered  as  by  nil  dicil  (2).    If  he 
demur  or  plead  over,  without  taking  such  judgment  the  whole  action  is 
UseaiUinued  (c)  (3)  ;  for  in  such  case  the  plaintiff,  by  omitting  to  enforce 
kis  claim  in  respect  of  the  ^unanswered  portion  of  such  claim  by  taking  [  "^524  ] 
judgment,  or  to  resign  it  by  entering  a  nolle  prosequi  thereto,  causes  a 
chasm  or  hiatus  in  the  proceedings  (d).     But  where  to  a  declaration  in 
debt  demanding  £Q0  and  containing  six  counts  for  J&IO  each,  the  defcn- 
deDt  pleaded  that  he  did  not  owe  the  said  sum  of  £10,  above  demanded,  and 
die  plaintiff  treated  the  plea  as  a  nullity  and  signed  judgment,  the  Court 
aet  the  judgment  aside  on  the  ground  that  the  ^^  of  £10"  might  be  struck 
cot  as  surplusage  {e).    If  the  plea  profess  to  answer  only  a  part,  but  af- 

(2)  Bush  9.  Parker,  1  Bing.  N.  G.  72;  and  plaintiff  may  rectify  his  mistake  by  taking 

&e2Crom.  M.  &  R08.  829.  judgment,  Stra.    803 ;  Lord  •  Raym.   716;    1 

{a)  Co.  Lit.  803  a;  Com.  Dig.  Pleader,  E.  Balk.  180.      And  a  discontinuance    is  cured 

1,86;  1  Saund.  28,  n.  3,  and  notes  e,  f  g,  h,  after  yerdict  by  statute  82  Hen.  8,  c.  80;  I 

llhedU.;  2  B.  &  P.  427;  8  Id.  174;  Steph.  Hen.   Bla.  644;  and  after  judgment  by  nil 

2ied.  253;  1  Tyr.  &  Gr.  85;  5  Tyr.  421;  2  dieit  confenion,  or  non  sum  informatut  by  4 

tt,  M.  &  Ros.  66.  &  5  Ann.  0.  16. 

{b)  1  Saund.  28,  n.  g.  6th  edit;  6  Bing.  (d)  Discontinuance  is  either  of  process  or 

.ft&^Bosanqaet,  J.  of  pleading.    As  to  oontinnances,  &o.  Tidd, 

(0  Salk.   179;   1  Saund.  28,  note  8;    !•  9th  ed.  678;  Steph.  2  edit.  88. 

In.  BU.  64o;  1   B.    &  P.  411;    6  Taunt.  (e)  Risedale  v.  Kelley,  1   Cromp.   &  Jer. 

tt6.  607;  2  Blarsh.  804,  S.   C.     However,  410. 
it  soy    time   during    the  same  term,    the 

(1)  Vide  Neyins  v.  Kceler,  6  Johns,  68;  Riggs  v.  Denniston,  8  Johns.  Cas.  198;  Boyd 
•.Weeks, 6  HiU,  898;  Fletcher  v.  Peck,  6  Cranch,  126;  Barnard  v.  Duthy,  6  Taunt.  27; 
Bpenoerv.  Southwiek  11  Johns.  683,587;  Van  Ness  v.  Hamilton,  19  Johns.  874;  Hallett  v. 
Mam,  18  Johns.  2:^;  19  Wend.  547;  17  Wend.  188;  Carpenter  v.  Briggs,  15  Vermont,  84; 
^y  V.  Ayres,  7  Dana,  875;  Cooper  v.  Greeley,  1  Denio,  847.  Wiitick  v.  Traun,  27  Alabama, 
i62;Tnun  v,  Wittick,  27  Alabama,  570; -Smith  v.  Ely,  5  McLean,  76;  Curtis  v.  Central 
Mway,6  MoLe^,  401;  Mitchell  v.  Lellwan,  6  Maryland,  876;  Foster  v,  Uazen,  12  Barbour, 
bil. 

(2)  Carpenter  v.  Bricgs,  15  Vermont,  84  ;>  Culbertson  v,  Stanly,  6  Blackf.  67;  Cross  v. 
^atsoo,  6  Blaokil  180;  Deshler  v,  Hodges,  8  Alabama,  509;  Hunt  v.  Mausur,  5  Blackf.  214, 
^New  Tork  a  plaintiff  is  not  bound  to  take  judgment  by  nf7  £{tct*<  where  a  defective  plea  is 
ikterposed.  but  may  demur  generally.    Underwood  v.  Campbell,  18  WendeU,  78;  Ethridge  v. 

Oiborn,  12  WendeU,  399. 

(3)  See  Frost  «.   Hammett,  11   Pick.   70;  Earle  v.  Hall,  22  Pick.   102.    106;  Sames  v. 
'ftinoer,  16  Mass.  843.    **  It  appears  to  me,*'  says  Ch.  Justice  Spencer,  in  reference  to  the 
;lat,  and  to  1  &iund.  28,  n.  8,  *'that  the  position  laid  down   by  Mr.  Chitty,  and  Serjeant 
l^illiams,  is  not  law,  and  the  oases  they  refer  to  do  not  bear  out  the  proposition.     On  the 
'tootrtry,  there  are  several  cases,  which  are  directly  opposed  to  it,"  &o.    Sterling  v.  Sher- 
wood, 20  Johns.  2906.    In  Riggs  v.  Denniston,  8  Johns.  205,   Kent,  J.,  lays  down  the  rule 
ttus :    That  as  the  plea  did  not,  either  by  denying  or  justifying,  meet  the  whole  matter  or 
fQvomen  contained  in  the  count,  it  was  for  that  reason  bad;  and  he  referred  to  2  Vent.  193. 
w  Jac  27;  Cro.  Eliz.  434.    It  does  not  expressly  appear  by  the  oase,  whether  the  plea 
Itoftssed  to  answer  the  whole  declaration  or  not;  but  1  infer  that  it  did  not,  or  else  that 
^nld  haift  been  itlitd  on  in  the  opinion  deliTored. 
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n*       terwards  answers  more,  it  has  been  held  that  the  plaintiff  should  not  demiTt 
QVAunn.  JjjjIj  should  take  judgment  for  the  part  not  mentioned  in  the  beginning  of 
the  plea  (/)  (1). 

But  if  a  plea  profess  in  its  commencement  to  answer  the  whole  eanso 
of  action,  and  afterwards  answer  only  a  part,  the  whole  plea  is  bad 
(^)  (2),  and  in  this  instance  the  plea  being  insufficient,  the  plaintiflPt' 
course  is  to  demur  generally  or  specially,  and  there  will  be  no  discontiii* 
naoce  by  so  doing,  or  by  replying,  instead* of  taking  judgment  as  to  tht' 
unanswered  part  (A)  (3).  As  if  in  covenant  for  seven  quarters'  rent,  a 
plea  profess  to  answer  the  whole,  but  only  show  a  surrender  before  thft 
last  four  of  the  seven  quarters'  rent  accrued  due,  it  is  bad  on  demarrsTii 
because,  it  does  not  answer  the  whole  breach,  which  is  not  entire,  but  parfci 
of  it  may  be  proved  (t).  And  where  to  a  declaration  for  a  libel,  which 
charged  that  the  plaintiff  had  been  three  times  suspended  for  miscondnefr: 
as  a  proctor,  the  defendant  pleaded  to  the  whole  declaration  that  tii» 
plaintiff  had  been  once  so  suspended,  it  was  held  on  demurrer  that  tha 
plea  was  altogether  bad  :  although  as  the  libel  was  divisible,  the  ploa* 
would  have  been  sufficient  had  it  been  confined  in  the  introduction,  &c.  to 
the  charge  of  the  single  suspension  (A:).  So,  if  in  trespass  the  defendant 
assume  in  the  introductory  part  of  his  plea  to  justify  an  assault,  batterji 


(/*)  1  Stra.  803;    Saand.  28,  note  8,  arc. 
But  see  2  B.   &  Jt*.  425,  where  it  was  de- 
cided that    wheD  a  plea  begin  aa  an  answer 
to  part,  and  contains  in  the  body  of  it  an  an- 
swer to  tlie  whole,  the  plaintiff  may  demur; 
but  (as  observed  in  note  g.  to  I  Saund  28,  5th 
ed.)  in  this  case  there  was  a  plea  of  non  ai' 
tumpnil  to  the  whole  declaration,  so  that  the 
special  plea  which  was  demurred  to  could  not 
operate  as  a  discontinuance.      And  see  per 


Bosanquet,  J.  6.  Biog.  596. 

(ff)  1  Saund.  28,  n.  8;  Willes,  55;  ISalk 
179;  1  Chit  Rep.  132;  2  B.  &  C.  477;  8D. 
&  R  647,  8.  C. 

(h)  Crump  v.  Adney,  8  Tyr.  279;  6  Tsiiiit.j 
646,  647  ;  Steph.  2d  edit.  245;  2  B.  &C.477i 
2  D.  &  R.  647,  S.C;  6  Bing.  266. 

( 0  5  Taunt.  27.    See  1  B.  &  a  460. 

{k)  6  Bing.  266;  and  587,  S.  C. 


(1)  Hallett  V,  Holmes,  18  Johns.  28.     Vi4e    Nevins  v.  Keeler,  6  Johns.  68;  Loder 
Phelps,  18  Wend.  48;  Edwards  o.  White,  12  Conn.   28.    In  England,  if  a  plea  begiai 
an  answer  only  to  a  part  of  the  declaration,  and  is  in  truth  only  an  answer  to  part,  tktft 
plaintiff  must  take  judgment  for  the  part  unanswered  as  hy  nil  die  it.    Here,  a  general  d^l 
murrer  to  such  a  plea  is  sustained.     Etheridge  v.  Osborn,  12  Wend.  402.     This  is  a  fital  j 
defect.    Sterling  v,  Sherwood,  20  Johns,  204;    Heoock  v.  Coates,  2   Wend.  410;  Sloeam  t^j 
Deapard,  8  ib.   615.     The  court  repose  themsehes  upon  the  opinion  of  Willes,   Cb.  J-,  ill 
Bullythorpe  v.  Turner,  Willes,  475,  80,  and  Telv.  88,  Cro.  Jac.  27,  Cro.  Elix.  484,  2  VeoUil 
198,  and  8  Johns.  Cas.  205.     Vide  6  Greenl.  476. 

(2)  Nevins  v.   Keeler,  6  Johns.   65;    StilweU  v.  Hasbrouck.   1   HiU,  561;    Gillfl^yie  •&! 
Thomas,   15  Wendell,  464;  Lattin   v.  Vail,   17  Wendell,  188;  Hallett  v.  Holmes.  18  J«h« 
28;  Loder    v.    Phelps,    18   Wendell,  46;  Van 'Ness  v.  Hamilton,  19  Johns,   849;  Tayf 
V.  Bank  of  Kentucky,  2  J.  J.  Marsh,  564;  Etheridge  v.  Osborne,  12  Wendell,  999;  SUteam  * 
Bespard,  8  Wendell,  615;  Bickok  v.   Coates,  2    Wendell,    419;  Postmaster    v.  Bceder,  4 
Wash.  C.  C.  678;  Farquhar  v.   Collins,   8  A.  K.  Marsh.  81;  Underwood  v.  CarapbelU  It' 
Wendell,  78;  Brewster  r.  Hobart,  15  Pick.  802;  Phelps  v.  Sowles,  19  Wendell  517;  Friak  t^ 
King,  8  Sjammon,  144;  Snyder  v.  Gaither,  8  Scammon,  91;  Weimer  v.  Shelton,  7  M' 
287;  Adams  r.  M'Millan,  7  Porter,  78;  Tappan  v.  Presoott,  9  N.  Hamp.  531;  Settle  v.  Wil 
14  Ohio,  257;  Hawk  v.  Pollard,  6  Blackf.  108;  Hickley  Grosjean,  6  Blackf.  851 ;  Rust  v.  ~ 
5  Blackf.  852.     Wittick  v.  Traun,   27  Alabama,  562;  Traun   v.  Wittick,  27   Alabama, 
White  V.  Yarborough,  16  Alabama,  109;-Hunt  v.  Martin,  8  Grattan,  587. 

All  material  allegations  in  pleading  not  denied  are  admitted.      CheeTcr  v.  Miri^,  2 
Hamp.  876;  Carpeuter  v.  Briggs,  15  Vermont,  84;  Briggs  v.  Dorr,  19    Johns.  95;   Ra; 
V.  Wheeler,  9  Cowen,  295.    A  plea  to  the  whole  declaration,  if  insufficient  as  to  any 
will  not  be  sustained.    Clark  v.  Schwing,  1  Dana,  883.    Bat  see  U.   States  v.  Wilhrd^ 
Paine.  539. 

A  plea,  which  may  be  taken  as  true  and  yet  some  cause  of  action  remain  is  bad;  Fowkr 
Commonwealth,  I  Dana,  958. 

(8)  Lattin  v.  Vail,  17  Wend.  188;  Cnun  v,  Tates,  2  Harr.  &  Gill.  882,  States  Treftfonr  • 
Holmea;  4  Vermont,  110. 
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tnd  wmndinpTt  and  afterwards  merely  sbow  that  by  virtue  of  a  writ  he       n. 
meUed  the  plaintiff,  but  alleged  nothing  to  justify  the  wounding'^  this  is  <*"^'*'"** 
lad  on  demurrer  (/)  (1).     But  these  rules  should  be  understood  with  this 
qualificatton,  that  the  part  of  the  declaration  which  is  professed  to  be,  but 
11  Dot  answered  by  the  plea,  is  material  and  the  gist  of  the  action  ;  for 
Srfaere  anything  is  inserted  in  the  declaration  merely  as  matter  of  ag-gra-  [  *525  ] 
fi/tbfi,  the  plea  need  not  answer  or  justify  that,  and  the  answering  the 
aatter  which  is  the  gist  of  the  Action  will  suffice  (m). 

A  general  charge  ought  to  be  answered  in  every  part,  but  it  is  said  to 
Insufficient  to  answer  a  collateral  issue  in  the  words  of  the  plaintiff  {n). 
fhos,  in  an  action  of  waste  in  cutting  twenty  trees,  the  defendant  ought 
t)  plead  that  he  did  not  cut  the  said  trees,  or  either  of  them^  or  the  tra- 
inrse  would  be  too  large  ;  though  in  debt  on  an  obligation  that  he  shall 
io  no  waste,  if  the  breach  assigned  is  that  he  cut  twenty  oaks,  it  is  suffix 
ient  to  plead  that  he  did  not  cut  the  said  twenty  oaks  modo  et  Jorma 
).  A  plea  in  bar  to  an  avowry  for  rent  for  £120  that  the  said  £120 
re  not  due,  without  saying  '^  or  any  part  thereof,"  is  bad  on  demurrer 
).  The  points  on  this  subject  will  be  more  fully  stated  when  we  con* 
r  the  nature  of  Traverses. 

The  fault  of  discontinuance  in  pleading  may  occur  in  a  replication  ;  as 
beie  a  plea  to  the  whole  of  an  entire  and   indivisiblo  claim  is  not  an- 
d  or  noticed  in  toto  by  the  plaintiff  (^). 


4thly.  A  plea  in  bar,  unlike  a  plea  in  abatement,  offers  matter  which  is 
iCOQclusive  answer  or  defence  to  the  action  upon  the  merits.  *  It  is  obvi- 

that  such  a  plea  must  contain  either,  1st,  a  traverse  or  denial  of  the 
uotiff's  allegations ;  or,  2dly,  an  express  or  implied  admission  that  such 
nations  are  true,  with  a  statement  of  matter  which  destroys  their 
3ct.    In  other  words,  a  plea  in  bar  must  deny^  or  confess  and  avoid 

iacts  stated  in  the  declaration  (r).    Pleas  in  bar  are  not   therefore 

»ptible  of  any  other  division  than,  1st,  pleas  of  traverse  or  denial; 
llj,  pleas  by  way  of  confession  and  avoidance. 

Pleas  in  denial  are  either  the  general  issue  in  those  actions  in  which  so 
leral  a  traverse  is  admissible,  or  they  occur  in  instances  in  which,  there 
uog  no  general  issue,  as  in  covenant,  &c.,  some  specific  fact  is  specially 
spoted.  The  doctrine  of  Traverses  will  be  discussed  in  a  subsequent 
«t  of  the  work. 
The  quality  of  a  plea  in  confession  and  avoidance  is  more  peculiar,  and 

tods  particular  attention.    A  plea  of  this  description  is  either  ^in  jus- 
nation  or  excuse  of  the  matters  alleged  in  the  declaration  ;  as  impris- 


4thly.  A 
plea  must 
deoy.  oi|| 
ooufeflS' 
and  aYoid ; 
and  herein 
of  giving 
color  and 
of  speoial 
pleas, 
amounting 
to  the 
general 
issae. 
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(0  1  arand.  296,  n.  1;  8  T.  R.  299;  6  T. 
i>662;  7  Taant.  689;  1  Moore,  420,  S.  C. 
(«)  1  Hen.  61.   565;  2  Campb.   175;   1 

I.  28,  note  8;  3  T.  R.  2«7;  8  Wils. 
H  2  WiU.  ai8;  Com.   Dig.   Pleader,  £.  1. 
i«re,  whether  a  plea  directly  and  express- 
^denying  the  fkcts  allied    in  one  count 

wholly  inapplicable  to  the  other  cause  of 
stated  in  the  declaration,  but  without 

inirodueiory  itaiemeiit  profetaedly  litn^ 
it*  application  to  the  fittt  county  is  to  be 

iered  as  a  plea  to  that  count  only,  or  as 
tttaial  answer  to  the  whole  declaration, 


Worley  v.  Harrison,  2  Nev.  &  Man.  178, 

(n)   Gro.  Eliz.  84;  8  B.  &  P.  848;  Com. 
Big.  Pleader,  G.  15. 

(o)  Cro.  Eliz.  84;  TeW.  225;  see  2  Sauud. 
5  b,  c,  d.  e,  when  traverse  the  place  al- 
leff  ed  • 

(  p)  3  B.  &  P.  848. 

{q)  See  1  B.  &  C.  460,  465,  466;  2  D.  &  B. 
471,  S.  C.;  and  pott,  as  to  Traverses. 

(r)  See  Reg.  PI.  59;  21  H.  6,  12;  Tidd, 
9th  ed.  65?;  5  B.  &  C.  479;  4  B.  &  C.  457; 
Steph.  on  Pleading,  2d  ed.  171. 


(1)  Bee  Qales  v.  Lennsbucy,  20  JobBS.  427. 
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n.  onmont  under  a  magistrate's  warrant,  or  son  BssauU  demense  in  trespass ; 
QUALiTiBi.  ^j,  jj.  jg  jj^  discharge  of  the  same  action  by  subsequent  matter,  as  accord 
and  satisfaction,  or  a  release  (5).  It  is  observable  that  each  of  these 
pleas  admits  the  mere  facts  stated  in  tlie  declaration,  as  that  the  defend- 
ant committed  the  trespasses  charged  ;  that  the  contract  toas  made  or 
the  debt  was  incurred,  &c.  But  the  matter  which  they  allege  by  way  of 
defence  defeats  or  avoids  the  legal  effect  o^those  debts,  and  disapproves, 
if  true,  the  plaintiff's  right  of  action.  As%  part  of  this  rule  that  a  plea 
must  either  traverse  or  deny,  or  confess  and  aooid,  it  was  in  a  late  case 
held  that  a  plea  of  discharge  under  an  insolvent  act,  from  liability  to  per- 
form the  promises  laid  in  the  declaration,  must  expressly  confess  such 
•  promises  to  have  been  made,  and  this  not  hypothetically ;  and  that  ther^ 
fore  a  plea  of  discharge  from  the  alleged  promises,  *^  if  any  suck  were 
made^^  was  demurrable  {V),  So,  very  recently,  a  plea  of  the  statute  of 
limitations,  alleging  that  the  cause  of  action,  ^^  if  any  such  there  be,"  did 
not  accrue,  &;c.,  was  bad  on  special  demurrer  (u)  ;  and  yet  it  has  been 
the  course  in  various  pleas,  as  in  those  to  the  jurisdiction,  and  in  pleas  in 
abatement  of  non  joinder,  to  introduce  those  words. 

The  principles  of  pleading,  and  now  as  we  have  jast  seen  the  express 
rules  (x)^  require  in  general  that  matter  in  confession  and  avoidance 
should  be  specially  pleaded^  and  not  be  given  in  evidence  under  the  gen- 
eral issue  or  traverse  (^).  The  impotrant  relaxation  of  or  departure 
from  this  rule,  in  many  instances  in  assumpsit,  debt  on  simple  contract, 
and  case,  has  been  already  adverted  to ;  but  we  have  shown  that  the  do- 
^  fondant,  even  in  those  actions,  already  had  the  option  of  pleading  matter 

in  confession  and  avoidance  specially  (2). 

Of  giving        ^n  import-ant  rule  of  pleading  is  deducible  from  the  principle  that  a 
coior{a).   pi^^  1^  y^^^  ^^gj  traverse,  or  confess  and  avoid,  the  matter  to  which  it  is 
applied,  namely,  that  a  plea  in  confession  and  avoidance  must  g-ioe  Color; 
and  on  this  rule  chiefly  depends  the  doctrine  that  a  special  plea,  not  plead- 
ed as  a  general  issue,  but  which  is  is  so  in  effect,  will  be  defective. 

It  is  plain  that  a  plea  which  shows  new  matter  in  avoidance  or  dis* 
charge  of  the  plaintiff's  allegations  is  double  and  argumentative  (6),  if 
it  do  not  admit  the  apparent  truth  of  those  allegations  as  matter  of  fact 
527  J  There  can  be  no  occasion  to  adduce  grounds  for  defeating  the  "^operation 
of  disputed  facts.  The  plea  in  avoidance  must  therefore  give  color  to  the 
plaintiff,  that  is,  must  give  him  credit  for  having  an  apparent  or  prima 
facie  right  of  action,  independently  of  the  matter  disclosed  in  the  plea 
to  destroy  it. 

Of  pieai        Where  the  defence  consists  of  matter  o{  faci^  merely  amounting  to  a 
toUuTmn^  ^^^^^^  ^^  ^^^^  allegations  in  the  declarations,  as  the  plaintiff  would  <m 

cnliMiie. 

(s)  See  Com.  Dig  Pleader,  8  M.  12;  Steph.  808;  see  Steph.  2d  ed.  196  to  201. 

2d  ed.  *289,  210.  (a)  See  a  recent  Ibrm  of  oolor,  1  Bing.  N. 

(1)   Gould  V.  Lasbary,  1  Crom.  M.  &  Boa.  C.  484. 

*           251;  2Dowl.  707;  $ed  quarts  thia  faaa  ainoe  (6)  As  to  these  faalts  in  a  plea,  see  poif  ; 

been  doubted.  and  anU,  226,  286«  287. 

(u)  Margetta  «.  Bays,  £.  B.  16  Jan.  HO.  (c)  Com.  Dig.  Pleader,  E.  18;  Bee.  Ab. 

T.  A.  D.  1836.  Pleas,  Q.  8;  8  Bla.  Com.  809;  1  M.  &  P. 

(x)  jinU,  518.  294,  808;  4  B.  &  C   617;  Stephen,  2d  ed. 

(y)  AaU,  478,  480;  Stephen,  2d  ed.  198,  459.    In  1  M.  &  P.  807,  the  Court  oomplained 

199.  of  the  oontradiotion  in  the  books  aa  to  what 

(a)  jf nte,  480, 4  B.  &  C.  647;  1  M.  A.  P.  {daa  amoanto  toiha  gentral  iMoe. 


the  geMr»l  issne  be  boam^to  prove  io  support  of  bii  caee,  a  $peeiat      >^ 
|dea  18  bad  as  uDnecessary,  aod  amouutiog  to  the  general  issae  (1) ;  first,  ^^^S* 
because  such  special  plea,  if  coosidered  as  a  traverse^  tends  to  needless  ool(£. 
prolixity  and  expense,  and  is  an  argumentative  denial  and  a  departure  , 

from  the  prescribed  forms  of  pleading  the  general  issue ;  and  secondly,  if 
viewed  as  a  plea  in  confession  and  avoidance  ^  it  does  not  give  color  or  a 
plausible  ground  of  action  to  tJie  plaintiff. 

Thus,  in  assumpsit,  or  debt Bn  a  simple  contract,  a  plea  of  matter  which 
riiows  that  no  such  contract  was  in  fact  made,  is  bad  ;  as  a  plea  in  action . 
for  the  price  of  a  horse,  "  that  the  defendant  did  not  buy  the  horse"  {d). 
So  in  action  of  assumpsit  against  a  defendant  for  the  use  and  occupatioE 
of  a  house  ^'  by  A.  his  wife,  at  his  request,"  a  plea  that  A.  was  not  the 
defendant's  wife  is  bad  (e).  And  in  trespass  for  taking  personal  property^ 
the  defendant  cannot  plead  properly  in  a  stranger  or  himself  (/)  because 
that  goes  to  contradict  the  evidence  which  the  plaintiff.must  adduce  on  the 
general  issue  in  support  of  his  case.  So  in  trespass  to  land,  the  plaintiJBT 
must  prove  upon  the  general  issue  his  possession  thereof  at  the  time  the 
trespasses  were  cooMnitted  (^)  ;  therefore  a  plea  that  a  plaintiff'  ^'  had  jao 
such  close"  (A)  is  bad.  And  if  in  trespass  for  breaking  and  entering  the 
plaintiff^s  house,  and  taking  '^  Ai^"  goods,  the  defendant  justify  as  sheriff 
ander  bl  fieri  facias  against  the  goods  of  a  thUtd  person,  the  plea  will  be 
bad  if  it  state  that  the  defendant  took  the  goods  m^nlioned  in  the  declarer 
tion  (i).  So,  where  in  a  declaration  for  slander,  the  words  set  out  imr 
ported  an  unqualified  assertion  by  the  defendant  that  the  plaintiff  was  iu^ 
solvent,  and  in  a  plea  of  justification,  the  defendant  only  admitted  that  he 
uttered  words  importing  that  he  had  mentioned  the  fact,  an  l&e  authori^f  ^ 
of  a  third  person^  who  was  the  author;  the  Court  held  the  plea  bad,  be- 
cause it  did  not  confess  one/  avoid  i/ie  charge  laid  in  the  declaration  (A;). 
In  trespass  for  an  'assault  and  battery,  where  the  defendant  pleaded  that  [  *528  ] 
he  was  riding  a  horse  in  the  highway,  and  that  his  horse  being  frightened 
ran  away  with  him,  and  that  the  plaintiff  was  desired  to  go  out  of  the 
way,  and  did  not,  and  the  horse  ran  upon  the  plaintiff  against  the  defen- 
dant's will ;  on  demurrer,  the  plaintiff  had  judgment,  because  the  defendant 
had  assumed  to  justify  the  battery,  and  yet  had  not  confessed  that  which 
amounted  to  a  battery  by  himself;  for  if  the  horse  ran  away  agaiust  tb^ 

(<0   ViiL  Ab.     Ctrtainiy  in   PUading,  E.  (^)  AnU^  600. 

15,oitMBro.  Travene,  pi  276;  22  Edw.  4,  {h)   10  Hen.  6,  16;  Stephen.  2  ed.  469) 

29.  See  vftrioas  other  instanoes  put,  id,  469  to 

(t)  Chit  Rep.  642.  641. 

(/)  Ld.  Baym.   8S,   89;  1   Vent.  249;  2  (i)  See  the  forms,  pott,  yoL  iii. 

Lev.  92;  Cro.  Elis.  829.  (k)  10  B.  &.  C.  263. 

■ 

(1)  Therefiyre  the  plea  of  nitl  OmI  corporation  to  an  action  of  a9tump$U  against  a  war^t* 
aUoQ,  la  bad  on  tpeoial  demnrnr,  9b  aAounttng  to  the  genesal  iame.  Bank  of  AnWn 
9.  Weed.  19  Johns.  800.  Vide  Kennedy  o.*  Strong,  10  Johns.  289.  Jiiohards  9.  Cnyleri  SL 
HalU  201;  Potter  e.  Stanley,  1  D.  Chip.  248;  Barton  9.  Bostwiok.  Brayt  195;  Merritt  v. 
MUIer,  18  Vermont,  416;  Thayer  v.  Brewer,  16  Pick.  217,  219;  M«rtw  «.  Woods,  6  Mass.  6; 
Qardner  v.  Webber,  17  Fiok.  407.  Little  p.  Belles,  7  Halst.  171.  So,  in  an  action  upon  * 
joint  promissory  note,  plea  that  it  was  the  separate  note  of  (he  delbndant,  is  bad  upon  special 
demarrer,  as  amounting  (0  the  general  issae.  Van  Ness  v.  Forrest,  8  Cranch.  80.  See 
Wheeler  v.  Cartis,  11  Wend.  660.  A  plea  of  lioense  in  an  action  quart  €lam$um  fregU,  from 
one  h.iTiag  only  a  possessory  right  to  the  loeut  in  quo^  without  giving  color  to  the  plaintiff,  is 
bud,  as  amoanting  only  to  the  general  issae.  Underwood  v.  Campbell,  18  Wend.  78.  Collett 
V.  Plinn,  6  Cowen,  466.  Under  the  genersd  issue,  the  plaintiff  must  prove  his  possession,  and 
ihe  plea  of  license  aa  theie  pleaded  raised  a  questioii  of  pessessloa  only,  and  was  therelbra 
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will  of  the  rider,  it  eoald  not  be  said,  with^lhy  color  of  reason,  to  be  t  | 
battery  in  the  rider  ;  and  it  was  observed  by  the  court,  that  if  the  plaintiff  \ 
had  pleaded  not  guilty^  this  matter  might  have  acquitted  him  upon  eri- 
dence  (/). 

The  common  allegation  in  a  plea,  by  way  of  introduction,  that  the  cause 
of  action  laid  in  one  count,  and  the  cause  of  action  laid  in  another  coant| 
are  one  and  the  same,  showing  matter  in  discharge  of  one  cause  of  actioa 
only,  seems  to  render  the  plea  defective,  as  amounting  to  the  general  is- 
^ue  (m).  The  fault  in  question  is  no  ground  of  error;  and  it  can  it  seems 
only  be  objected  to  by  a  5/7«cta/ demurrer  (n).  It  has  even  been  said  that 
the  only  mode  of  taking  advantage  of  the  defect  is  to  apply  to  the  Court  to 
set  aside  the  plea  (o)  (1)  ;  but  it  is  difficult  to  imagine  upon  what  priD(%* 
pie  the  right  of  demurrer  can  be  excluded ;  and  there  are  many  instances 
in  which  it  has  been  exercised  (p). 

In  the  above  instance  the  merefctcts  are  denied,  and  no  question  of  bm 
upon  their  effect  is  raised.   Where  the  cause  of  action  is  avoided  by  matter  < 
ex  post  facto,  as  payment,  accord  and  satisfaction,  &c.  it  may  always  be 
specially  pleaded  (7).     So,  where  the  defence  coosists  of  matter  of  bMft 
where  in  other  words  the  mere  facts  charged  in  the  declaration  are  admit* 
ted,  and  their  legal  operation  is  disputed  by  matter  alleged  in  the  plea,  the: 
defendant  need  not  plead  the  general  issue,  and  the  plea  may  be  speciaL* 
In  this  case,  from  the  nature  of  the  defence,  the  plaintiff  has  an  implied 
color  of  action,  bad  indeed  in  point  of  laW  if  the  fact  pleaded  be  true,  but 
which  is  properly  referred  to  the  decision  of  the  Court  (r).    Thus,  in  as* 
sumpit,  the  defendant  may  specially  plead  infancy,  lunacy  or  oovertorei' 
when  the  contract  was  made  ;  or  illegality  of  consideration,  as  usury  or 
gaming ;  or  that  the  engagement  was  void,  as  not  being  in  writing,  accord* 
[  *529  ]  tng  to  the  statute  of  frauds  (5).     So,  a  plea  in  assumpsit,  for  *goods  aoldf/ 
that  they  were  sold  by  A.  as  the  plaintiff's  agent,  that  the  agent  sold  thea<i 
as  his  own  with  the  plaintiff's  privity,  and  that  the  defendant  was  not  awart?' 
of  the  real  facts,  and  showing  a  debt  from  the  agent  as  a  set-off*  is  good;' 
for  this  matter  operates  as  a  legal  extinguishment  of  a  debt  not  othenrise^J 
denied  (/).    So,  a  plea  in  trover,  that  A.  was  possessed  of  and  lost  Urn 
goods,  that  B.  found  them,  and  gave  them  to  the  plaintiff,  who  lost  theo*'' 
and  that  the  defendant  found  them,  and  by  the  command  of  A.  converted' 
them,  was  held  sufficient,  because  it  gave  an  implied  color  by  confessing^i 
the  possession  and  property  in  the  plaintiff  against  all  but  the  lawful  own^ 
er  (tt). 


# 


(2)  Salk.  687;  Ld.  Bavm.  88;  8  Wils. 
411. 

(m)  AiU€,  418;  Freem.  867;  vidtpoUt  as 
to  the  QiMB  $U  eadem. 

(n)  Bee  po$t  as  to  the  oonsequenees  of  not 
giving  express  oolor  when  necessary. 

(0)  See  Hob.  127;  1  Leon.  178;  2  Bol.  Rep. 
140;  Com.  Dig.  Pleader,  G.  14;  Stephen,  2d 
ed.468. 

( p)  And  see  6  East,  682,  697;  2  Chit.  Bep. 
642. 

(9)  1  M.  &  P.  806;  4  B.  &  C.  662. 

(r)  Tidd,  9th  ed.  668. 


(«)  1  M.  &  P.  294, 808;  4  Bing.  470,  S.  Ct- 
4  B.  &  AM.  696;  9ed  vide  11  Price,  491;  aii» 
as  to  the  replioation,  &o.  see  i^ ;  aaic,  48Qb 
608,  1  Crom.  &  M.  239.  At  the  trial  of  SB 
aotion  on  a  gnarantee,  the  plaintiff  voaM 
b%  bound  to  prove  a  icritUn  oontraet,  bntslili 
it  is  not  stated  in  the  deolarstion  that  it  wss 
in  writing,  and  this  may  be  considered  a  da* 
fence  on  matter  of  law, 

(0  4  B.  &  C.  647;  6  D.  &  B.  42,  S.  C. 

(tt)  Cro.  £1.  282,  689;  8  Co.  90  b;  Ccna. 
Dig.  Pleader,  £.  14,  ace;  Latoh.  186;  1  Leon. 
177,  Hmb.  contra. 


(1)  Vide  Whittlesey  v.  Woloott.  2  Day,  481. 


II.   THEIB  QUALITEBS. 
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So,  without  giving  expre^^lor,  the  defendant  may  plead  in  trespass  or        ^   • 
troTer,  that  A.  was  possessed  of  the  goods,  not  alleging  they  were  his  o^^jjjw 
(HTD,  and  sold  them  in  market  overt  to  the  defendant ;  or  that  B.  took  them  color. 
de  quodam  igrtoto^  and  waived  them  within  the  defendant's  manor,  where-  ^ 

ibre  he  took  them :  because  such  plea  gives  an  implied  color,  and  does  not 
doDy  bat  that  the  property  was  in  the  plaintiff;  and  the  defendant  is  not 
Inmi  to  show  expressly  in  whom  it  was  (x).  So,  in  trespassibr  taking 
eora,  the  defendant  may  plead  that  he  took  them  as  tithe  or  as  wreck, 
without  giving  express  color  (^).  The  plea  of  liberum  tenementum  may 
also  be  considered  as  giving  implied  color  (^r),  for  it  tacitly  admits  that  in 
poiat  of  fact  the  plaintiff  may  have  been  in  possession  of  the  locus  in  quoj 
(vhich,  as  in  the  case  of  personal  property,  prima  facie  entitles  the  plain- 
tiff to  maintain  trespass  against  all  the  world  but  the  rightful  owner  (a),) 
tmt  insists  that  in  point  of  law  such  possession  is  unlawful  (6).  So  in 
trespass  to  lands,  if  the  defendant  aver  that  the  plaintiff  was  seized,  and 
daim  ander  a  demise  from  him,  express  color  need  not  be  given  (c)  ;  but 
tplea  of  such  demise  ^'  by  virtue  whereof  the  defendant  entered  and  was 
fossessed,^^  at  the  time  of  the  trespasses,  appears  to  be  bad,  as  amounting 
to  the  general  issue  (^d).  The  unnecessary  addition  of  color  appears  to  be 
^ao  ground  of  demurrer,  for  the  introduction  of  superfluous  words  of  form 
vill  not  vitiate  («). 

Bat  where  from  the  nature  of  the  defence,  the  plaintiff  would  have  no  Of  txpreu 
iiaplied  color  of  action,  the  defendant  cannot  plead  specially  any  matter  ^^^^'     ^ 
which  controverts  what  the  plaintiff  would  on  the  general  issue  be  bound  to 
jro7e  without  giving  express  color  (/).     Express  color  *is  defined  to  be  [  ^3Q  1 
^  a  feigned  matter  pleaded  by  the  defendant  in  trespass,  from  which  the  w 

{laintiff  seems  to  have  a  good  cause  of  action,  whereas  he  has  in  truth  only 
ID  appearance  or  color  of  cause."  (g*).  Thus,  in  an  action  of  trespass  to 
Ind,  if  the  defendant  plead  a  possessory  title  under  a  demise  from  a  third 
lerson,  this  plea,  showing  that  the  right  of  possession  is  in  the  defendant, 
Voald,  without  giving  express  *  color,  amount  to  the  general  issue  (A)  ; 
far  it  goes  to  deny  that  the  trespass  was,  as  alleged  in  the  declaration, 
committed  in  the  plaintiff  ^s  close,  and  shows  the  right  of  possession  in 
fte  defendant,  although  the  possessory  right  and  possession  of  the  plain- 
tiff are  the  yery  gist  of  his  action.  But  if  the  defendant,  after  stating 
ias  own  title,  allege,  as  is  usual,  that  the  plaintiff  entered  upon  his  posr 
tession  '^  under  color  of  a  charter  of  demise  for  life  made  to  the  plaintiff 
before  the  demise  to  the  defendant,'*  by  the  former  proprietor  of  the  eeh 
tate,  from  whom  the  defendant  derives  title,  and  ^'  that  the  defendant  re> 
tttered,  &c.,"  this  creates  a  question  of  law  for  the  decision  of  the 
Coort,  aixd  by  that  means  prevents  th6  plea  from  amounting  to  the  general 
Ittae,  and  being  matter  of  fiction  or  supposal,  is  not  traversable  (i).    As 


(«)  10  Co.  90  b. 

is)  10  Co.  88  ft,  &o. ;  Beg.  PI.  804. 

(t)  7  T.  R.  8^;  8  id.  408;  see  anlt,  608, 

<a)  Cro.  £1. 262;  1  East,  244. 

(&)  Aft  to  this  plea,  see  1  Saand.  299  c. 

(c)  8  SaUc.  278;  Tidd,  9th  ed.  658. 

(tf)  Sty.  862;  Steph.  2d  edit  410. 

(0  1  Saat,  219;  ante,  229. 

if)  2  Saood.  401  a;  10  Co.  88;  &o.; 
uo.  B.  76;  8  T.  B.  406.  Ai  to  oolor  in 
Iwag  in  gtnml,  lee  Id  Co.  88,  &«.;  1 


East,  215;  8  Bla.  Com.  809;  Beg.  Plao.  808; 
Doo.  Plao.  Color;  Doot  &  Stud.  lib.  2,  c.  68; 
8  Salk.  278;  Bao.  Ab.  Pleas,  I.  8;  Com.  Dig. 

Slead.  8  M.  40.     Express  oolor  explained, 
tephen,  2d  ed.  246;  see  the  form  ana  notea, 
potU  yoh  ill. 

iff)  Bao.  Ab.  Trespass,  I.  4. 
(A)  2  Saand.  401;  7  T.  B.  864;   8  Jd. 
406;  1  East,  216;  Com.  Dig.  Pleader,  8  if, 
40,  41. 
(t)  1  EaBt,  218,  216^  8  Balk.  278. 


diB9**  OF  TBE  SEViBAL  FLE^AS. 

^      th0  ptoi&tlff  oanQot  traverse  the  eoiorabk  (it4P[riTrin  him,  he  nost  ia  hii 

vMiitM.  replication  either  traverse  or  avoid  the  defendaat's  title  as  alleged  in  the 

«Son^^  plea,  01^  demur  if  it  be  insufiSicient  in  law.     So,  in  trespass  for  taking 

I      *         goods,  if  the  defendant  plead  that  A.  was  possessed  of  them  as  of  hit 

own  proper  goods ^  and  sold  them  in  market  overt  to  the  defendanit,  thede* 

fendant  must  give  express  color,  for  this  plea  alleging  that  A.  was  po»* 

sessed  of  hie  own  property,  amoants  to  a  denial  that  the  plaintiff  had  anj 

property  in  them,  and  therefore  gives  no  color  of  action :  and  the  cdor 

usually  given  in  such  case  is  that  the  defendant  bailed  the  goods  to  a 

stranger  who*  delivered  them  to  the  plaintiff,  from  whom  the  defendant 

took  them  (Ar). 

The  subtle  and  somewhat  intricate  doctrine  of  ea^ess  color  is  not  of 
very  frequent  occurrence  in  pleading,  and  it  seems  can  only  arise  at  the 
present  day  in  trespass,  and  is  rarely  adopted  except  in  trespass  to  kuid« 
It  is  obviously  founded  on  the  principle  that  a  plea  in  bar  must  deny,  or 
admit  and  avoid  the  facts  charged  by  the  plaintiff.    The  object  of  using 
it  is  in  general  either  to  compel  the  plaintiff  expressly  to  traverse  or  avoid.^ 
the  defendant's  title.     If  the  plea  consists  of  distinct  alligations,  sfaowiof^ 
a  lengthened  descent  from  several  successive  persons  or  various  deeds,  Ac* 
constituting  the  defendant's  title,  the  plaintiff  can  traverse  one  only  of  sachh 
[  *581  ]  allegation  or  Meeds,  &c. ;  and  thus  he  admits  the  rest,  which  often  pre>*v 
sents  an  adequate  reason  for  giving  an  express  color  in  trespaas  to  liuidi 
And  where  the  facts  are  admitted  by  both  parties,  and  a  legal  quesiiott  onf^ 
ly  arises  on  the  title,  the  plea  is  useful  and  proper,  as  the  question  mtfr 
^        thtis  be  put  trpon  reoord  and  may  be  tried  upon  a  demurrer,^  and  llie  ex^{ 
W        pense  of  a  trial  will  thus  be  avoided  (0* 
Form  of         It  is  impolitie  unnecessarily  to  venture  upon  new  forms  of  pleadtog  iik 
oolor.         ^j^j  ^j^gQ^  ^^^  esTpecially  when  the  defendant  has  recourse  to  fiction,  and sos 
technical  a  doctrine  as  that  under  consideration.    The  plea  ehoidd  pf9 
the  oolor  just  mentioned,  namely,  a  *^  charter  of  demise  to  tho  plamtiSi 
for  life,"  &c.y averring  that  nothing  passed  thereby;  as  it  is  the  form  whid^ 
is  always  used  (tip).    It  is  a  most  important  rule  that  the  colorable  title  ^ 
given  mast  be  plausible  or  afford  a  suppositious  right  ;'-^-^uch  as  might  wr* 
duee  tsa  unlearned  person  toims^ne  suiffioient ;  and  yet  it  must  be  in  kfd^ 
strictness  inadequate  to  defeat  the  defendant's  title  as  shown  in  the  plei} 
(n).    Thus,  tho  prior  charter  of  demise  to  the  plaintiff  for  life,  might  te 
a  non>-pirofessional  person,  seem  to  confer  a  saperior  title,  but  there  is  this 
legal  vice  that  the  charter,  though  a  charter  of  demise  for  life,  is  not 
pleaded  as  a  feoffment,  and  does  not  appear  to  have  been  accompanied 
by  livery  of  seisin  (o\    The  plea  is  bad  if  the  title  given  be  not  evei^ 
specious,  and  be  at  the  first  blosh  ihanifestly  insufficient ;  on  tiie  othetf^ 
hatid,  it  is  defective  if  the  color  given  be  in  legal  contemplation  and  strict^; 
ness  sufficient  to  invest  the  plaintiff  with  the  legal  right;  for  in  that  event, 
the  defendant  has  no  legal  title  on  his  own  showing  (p).    ^^  The  plea 
ought  to  have  four  qualities ;  firsts  it  ought  to  be  a  matter  of  title  doubt- 

{k)  10  G.  90  b;  006  a&  instanoe  of  a  pkw     wWumt  livery ,  pleaded  by  wtsj  of  ookr,  i 
In  saoh  action,  whioh  was  held  deftcttv«,  as*      Rioh.  C.  P.  418< 


giving  the  plaintiff  a  r$al    right,    tit,  by         (n)  Bao.  Ab.  Pleas^  1.  8;  Cott.  IH^  Tks/L 

■hewing  a  prior  deed  of  gift  to  him  fronv  the  8  M.  41 ;  Keilw.  lOS  b. 
Mtty  fton  wltoo»  deftirfiint  <AaiiMd,    Oe.         (o)   Doct.  Plao.  78;  lOGa  89  b}  Stephw  M 

Jao.  122.  edit.  24S.  : 

(0  See  Stepli.  6li  PL  3d  edit.  247.  {p)  l>oot*  PL  78f  10  €b.  89  b;  Stegft.  tt* 

(m)  aee  ^  fbrm  of  a  deed  of  iboffinent  edit.  2^.  4 


U  ta  a  jaifi  tt  whefTd  {be  #i»feitdaiit  {!>tead8,  tfaaC  ttie  plaimtiff,  claiming       ^* 
hf  color  of  a  deed  of  feofifment,  Ac.  that  is  safficieut,  for  it  is  a  doubt  J^^**!**** 
1o  lay  gents,  if  laad«  shall  pass  by  deed  only  without  livery  (^)  ;  second-  ^igf7 
hf^  that  colof  as  sach  ought  to  have  continuance,  although  it  wants  ef^ 
feet;  as  if  the  defendaut   give  color   by  color  of  a  deed  of  demise  to  the 

Sintiff  for  the  life  of  ^  J.  B.'  who  it  appears  by  the  pleadings  was  dead 
ore  the  trespass,  this  is  not  sufficient,  because  the  color  doth  not  con- 
tiinie;  bat  the  defendant  may  well  deny  the  effect  of  it,  inz.  that  the  plain- 
tiff claims  by  color  of  a  deed  of  demise  *  to  him  for  his  life ;'  whereas 
nothing  pass^  thereby :  therefore,  there  is  a  difference  between  the  con- 
tittiiaaee  of  the  color  and  effect  of  it ;  thirdly^  it  ought  to  be  such  a  col- 
or, 88  if  it  *werO  of  effect  would  maintain  the  nature  of  the  action,  as  in  [  *532  ] 
JD  assize,  (where  the  disseisin  of  b,  freehold  is  complained  of,)  color  of  a 
frtf^ld^  (not  6f  a  demise  for  yeard,)  ought  to  be  giveu,  Ac. ;  fourthly^ 
«lor  ought  to  be  given  by  the  first  conveyance,  otherwise  all  the  convey- 
ttce,  before,  is  waived"  (r).  Therefore,  where  the  defendant  derived  a 
title  to  himself  by  divers  mesne  conveyances,  and  give  color  to  the  plain- 
tf  by  qne  Who  was  last  named  in  the  conveyance,  this  was  held  insnffi- 
eieat,  and  he  should  have  given  color  by  him  who  was  first  named  in  the 
eDBTeyance  (5)  ;  and  in  giving  color  under  a  feoffment,  the  word  charter 
at  deed  must  not  be  omitted  (t).  The  omission  to  give  express  color 
when  necessary  will  be  aided  if  the  plaintiff  reply  («)  instead  of  demur- 
ling  (z) ;  and  it  will,  as  a  mere  matter  of  form,  be  aided  upon  general  de- 
mnrrer  (^)  ;  and  the  defect  is  expressly  rendered  immaterial  after  verdict 
lytbe  statute  32  Hen.  8,  c.  30  (z).     We  have  before  remarked,  that  as  ^ 

the  law  allows  the  fictitious  statement  of  a  colorable  title  for  a  particular 
]ttrpo6e,  such  allegation  is  not  traversable  (a)  ;  and  the  giving  unnecessary 
fldor  may  be  rejected  as  surplusage  {b). 

6thly.  The  fault  of  duplicity  in  pleading,  which  we  have  already  con-  5th]7. 
iidered  in  examining  the  structure  of,  and  as  it  affects  a  declaration,  may  ^"'.^  ^ 
iqnally  occur  in  a  plea  (c).    Every  plea  must  in  general  be  single ;  and  ""**•• 
-Kit  contain  two  distinct  matters,  either  of  which  would  bar  the  action,  and 
IKh  of  which  requires  a  separate  answer,  it  will  in  general  be  subject  to  & 
ifteial  demurrer  for  duplicity  (1).    Thus,  if  several  outlawries  be  plead- 
^  in  the  same  plea  to  the  same  matter,  or  if  son  assault  demesne^  and  a 

(f)  It  should  be  shown  affirmatitely   in         (11)  Ld.  Baym.  651, 562. 
Ik  plea  that  it  was  a  charter  of  d$m%u  for         (x)  Id, 
ib,  or  a  feoflfment  wUhmt  livery;  for    it         (y)  ^n<<,  629;  4Ann.c.  16,  s,  1;  10  East, 


that   in    pleading,  the  term    **teofS'  868;  Ci^  Jao.  229. 

Mot,**  or  «•  enfeoffed* '  meaus  and  includes  {z)  1  Saund.  228  o. 

fts  Mcsnary  Uvery  of  seisin,  see  ante^  221.  (a)  jfn/c,  530;  Steph.  2d  ed.  250;  Tidd, 

Oa  LiL  808  b;  2  Saond.  895  a,  n.  18;  Doct.  9th  ed.  658,  654. 

"1 78.  {b)  Ante,  529. 

(r)  19  Co.  91  b.  (c)  See  ante,  226;  and  the  authorities  cited 

(0  2  Bol.  Rep.  140.  U.  226  note  (y).    See  Vivian  v.  Jenkins,  5 

(0  Id.  Nev.  &  Man.  14. 


(1)  Vide  Keanedv  «.  Strong,   10  Johns,  289;  20  Johns.  405;   U.   States  v,  Garney,  1 

tf tih.  C.  G.  446  ;  (Wig  «.  Brown,  Peteiv,  G.  C.  448.    Dnplioity  in  a  plea  oumot  be  taken 

Wttatsfe  of  on  a  general  demnmr.      Walker  v.  Sargeant,  14  Vermont,  247;  Franklin 

pmk  9.  Bartlett,  Wr^hrt,  741.     Dnplielty  consists  in  alleging  two  or  more  distinct  matters, 

|4Mhof  which  woaUt  be  as  efleotnal  an  answer  as  all.    Lord  v.  Tyler,  14  Pick.  1  6;  Ban* 

'  ff  t.  Owwi,  14  Mass.  167;  Austin  v.  Parker,  18  Pick.  222;  Otis  v.  Biake,  0  Mass.  880, 

h  Packer  «.  Parker,  17  Piek.  286;  Wekh  v«  Jamison,  1  Howard,  (Miss.)  160;  Banner 

^  SUiot,  5  Blaokf.  451 ;  Calhonn  v.  Wright,  8  Scammon,  74.    Haskeii  v.  Brinks  4  Zabr.  (N. 

Mr.)  888;  Btuitoo  v,  8«jmoar»  5  MoLmmi  267.    A  plea  is  not  bad  for  di^lW^  whidb  allijpBt 
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^       release,  be  relied  upon  in  one  plea  to  the  Bam%tr68pas8,  as  either  of  these 
QiTALiTisB.  ^^^i^  defeat  the  actioa,  the  plea  would  be  considered  double  (d).  Bat  the 
*"*^       defendant  is  not,  as  before  explained,  precluded  from  introducing  several 
«  facts  into  one  plea,  if  they  be  constituent  parts  of  the  same  entii*e  defence 

and  form  one  connected  proposition  (1),  or  alleged  as  inducement  to, 
or  as  a  consequence  of  another  fact  (e).  Thus  in  detinue  at  the  suit  of  a 
feme,  the  defendant  pleaded  that  after  bailment  of  the  goods  to  him  by  the 
plaintiff,  she  married  E.  F.,  and  that  during  such  marriage  E.  F.  released 
to  him  all  actions,  it  was  objected  that  the  plea  was  double,  yiz.  property 
in  the  husband  by  the  intermarriage,  and  a  release  by  him  ;  but  it  was  re- 
r  ^i^cQo  -1  solved  not  to  be  double,  because  he  could  not  plead  the  release  *withoat 
*"  ■'  showing  the  marriage  (/)  (2).   So  it  will  be  no  duplicity  to  set  out  several 

matters,  as  a  will  or  deed,  and  a  fine  constituting  a  title ;  although  one  of  ; 
those  matters  would  defeat  the  action  (^).  So,  to  a  declaration  in  slander^ 
stating  that  the  plaintiff  had  been  guilty  of  fraud  or  felony,  several  offences 
may  be  stated  in  a  plea  of  justification,  although  it  would  not  be  necessaiy 
to  prove  the  whole.  And  at  common  law  the  defendant  may  plead,  to  a 
part  of  the  declaration  one  ground  of  defence,  and  to  another  part  a  differ- 
ent ground  (t)  ;  and  one  defendant  may  plead  one  matter,  andj;he  other  de^ 
fendant  another  matter  to  the  same  cause  of  action  (Je).  So,  a  defendant 
may  plead  in  abatement  to  part,  and  in  bar  to  another  part,  and  may  demor. 
to  the  residue  (/).  The  rule  that  a  plea  must  be  single  also  precludes  the 
defendant  from  pleading  and  demurring  to  the  same  part,  especially  as 
such  duplicity  would  draw  the  matter  to  a  different  inquiry ;  the  demurrer 
to  be  tried  by  the  Court,  and  the  fact  by  a  jury  (w)  (8).  So,  a  plea  confess 
ing  and  avoiding,  and  also  traversing  the  same  point,  is  in  the  nature  of#  I 
double  plea  (n).  An  executor,  however,  may  and  ought  to  plead  several 
judgments,  &c.  outstanding  (o)  :  and  in  a  plea  of  setoff  the  defendant  may  . 
rely  on  a  debt  on  record,  and  a  debt  on  simple  contract,  though  one  will  cre>  [ 
ate  an  issue  of  law,  and  the  other  an  issue  of  fact  (p).  The  statute  of  Anaet^^ 

id)    Id. ;   Co.    Lit   804  a.    See  instanoe  See  8  Campb.  866. 

Vin.  Abr.  Double  Pleas,  A.  23;  1  M.  &  P.  (fc)  Com.  Dig.  Pleader,  E.  2. 

102,  112.  (/)  Ante,  45a 

(e)  AnU^  22S.    When  defendant  need  not  (oi)  11  Co.  62;  Bao.  Abr.  Pleas.  N. 

protean  he  has  alleged,  1  Taunt.  146.  (n)  2  Ventr.  212;  8  Mod.  818;  Co.  BbL 

(/)    Bac.  Ab.  Pleas,  K.  2;  Moort,  25,  pi.  504;  ante,  627. 

85,  Dalifl.  80,  pi.  9;  1  M.  &  P.  112.  (o)  1  Saund.  886  c.  387,  and  notes. 

ijg)  1  M.  &  P.  102.  (  p)  1  East,  870. 

(i)    Bac.  Ab.  Pleas,  E.  1;  Co.  Lit.  804  a. 


^ 

seyeral  facts  dependent  on  each  other,  tending  to  one  point,  and  triable  upon  one  issue.    SiaAt 
Bank  r.  Hinton,  1  Devereuz,  897;  Torrcj  v.  Field,  10  Vermont,  858. 

(1)  Vide  Strong  v.  Smith.  8  Caines,  162.    Cooper  v.  Herrmanoe,  8  Johns.  818.     PsKte 
V.  Sprague,  2  Johns.  462.     Thomas  v.   Rnmsay,  6  Johns.   88.     Bradner  v.  Demick,  SM 
Johns.  404.    Tuttle  v.  Smith,  30  WendeU,  886;  Salterlee  v.  Sterling,  8  Cowen,  188;  TnlM 
V.  Caswell,  8  Wendell,  180;  Waddams  v.  Bumham,  1  Tyler,  282;  Torrey  v.  ftdd,  10  Vsr-^ 
mont,  858. 

(2)  To  a  declaration  in  debt  against  a  sheriflf  for  an  escape,  the  defendant  pleaded  tt* 
inyoluntary  escape  and  the  return  of  the  prisoner  into  custody  before  suit  bron^t,  sad 
also  that  the  prisoner  was  discharged  under  the  act  for  the  relief  of  debtors,  with  refpwt 
to  the  imprisonment  of  their  persons ;  and  the  plea  was  held  good.    The  defendant  oonld 
not  have  pleaded  the  involuntary  escape  and  return  before  suit  brought,  without  ain  a^ 
leging   that  the  prisoner  was  at  the  time  of  the  plea  pleaded  in  his  custody.    And  if  1*4 
bad  relied  solely  on  the  discharge,  then  at  the  trial  he  might  have  been  surprised;  t*'^ 
charged  for  the  escape.    So  that  both  £iots  were  necessarily  blended  in  his'defbnoe,  aiid  west 
one  point,  vis.  an  escape  for  whwh  he  was  not  responsible.     Cnrrie  v.  Henry,  2  Johaa.  4W 
PoUer  9.  Titoomb,  1  Fairf.  58. 

(8)  Post,  Mft  note. 
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aHoving  several  pleas  (q),  and  the  particular  effect  of  which  will  hereafter       "• 
1»  considered,  does  not  aid  a  duplicity  in  one  and  the  same  plea,  though  it  <*^^"'™'' 
allows  of  different  grounds  of  defence  being  stated  in  different  pleas.    Du- 
plicity can  only  be  objected  to  by  special  demurrer,  and  the  particular 
duplicity  must  be  distinctly  pointed  out  (r)  (1)  ;  and  if  the  plaintiff  do  not 
demur,  he  oattist  reply  to  both  material  parts  of  the  plea  («). 

6thly.  A  plea  in  bar  must  also  be  certain  (^),  or  it  will  be  defective  upon  ethiy. 
demurrer  («).    We  have  already  attempted  to  define  the  different  degrees  J^J^ 
of  certainty  in  pleading,  tod  to  show  the  application  of  each,  and  we  have 
seen  that  it  is  a  general  rule  that  the  minor  degree  of  certainty,  viz.  that 
to  a  common  intent^  that  is,  if  the  matter  be  clear  enough  according  to  the 
natural  sense  of  the  words  used  (x),  is  sufficient  in  a  plea  in  bar  (y)  (2). 
Thus,  in  debt  on  bond  conditioned^  procure  *A.  S.  to  surrender  a  copy-  [  *S84  ] 
kid  ^'  to  the  use  of  the  plaintiff,"  a  plea  that  A.  S.  surrendered  and  releas- 
ed tbe  copyhold  to  the  plaintiff  in  full  Court,  &;c.  and  the  plaintiff  accepted 
it,  without  alleging  that  the  surrender  was  to  the  pluintiff^s  use^  is  sufficient ; 
bt  this  shall  be  intended  (2).     So,  in  debt  on  bond  conditioned  that  the 
plaintiff  shall  enjoy  certain  land,  &c.,  a  plea  that  after  the  making  of  the 
bond  until  the  day  of  exhibiting  the  bill  the  plaintiff  did  enjoy,  is  good, 
ftongh  it  be  not  said  that  always  after  the  making  until,  &c.  he  enjoyed,  for 
ftis  shall  be  intended  (a). 

There,  however,  app^r  to  be  some  instances  in  which  greater  certainty 
jinecessary  in  a  plea  than  in  a  declaration.  Thus,  in  a  declaration  on  a 
jnrofflise  to  pay  the  debt  of  another  in  consideration  of  forbearance,  it  is  not 
leeessary  to  show  that  the  promise  was  in  writing,  according  to  the  statute 
tf  frauds,  but  it  is  said  to  be  otherwise  in  a  plea  (6).  So,  we  have  seen 
^t  in  a  declaration  claiming  a  right  of  way  or  other  easement,  it  is  suffi- 
lient  to  state  that  the  plaintiff  by  virtue  of  his  possession  of  a  messuage,  &;c. 
h  entitled  to  such  easement,  without  setting  forth  the  particulars  of  the 
^aintiff 's  title ;  but  in  a  plea  justifying  an  entry  into  land,  &c.  in  respect 
of  such  easement,  it  is  necessary  to  set  forth  the  right  by  prescription  or 
pant,  &c.  (c).  And  in  trespass,  where  the  defendant  justifies  under  a  writ, 
Warrant,  precept  or  any  other  authority,  he  must  set  it  forth  particularly 
fa  his  plea,  and  it  is  not  sufficient  to  allege  generally  that  he  committed  Ihe 
act  complained  of  by  virtue  of  a  certain  writ  or  warrant,  directed  to  him, 

(7)  4  &  6  Ann.  c.  16.  (y)  Id.    And  see  X  Saund.  49,  n.  1 ;  846» 

(r)  1  Sannd.  837  b,  note  8;  Dootr.  Plao.  n.   2;  Willes,  62.     As  to  an  nngrammatical 

M7;  Bae.  Ab.  Pleas,  K.  1;  Com.  Dig.  Plead-  averment,  18  Price,  172. 

«,B.  2;  1  B.  &  P.  415,  416.  (z)   Cro.  Car.  6. 

(«)  1  Vcntr.  272.  (a)  Cro.  Car.  496. 

{i)  Com.  Dig.  Pleader,  £.  5,  C.  41.  £.  7, 8,  (6)  jinte,  222,  803.     Sed  quart  and  vid»  2 

1 10, 11 ,  ;ier  to/nm.  B.  &  B.  862.    But  there  the  demurrer  was 

■  («)  See  anU^  236;  8  Bing.  61.  general. 

(z)  jf  ftir,  288.    See  Staph,  on  Pleads  880;  (c)  AnU,  880;  8  T.  B.  768;  4  Id.  719. 
M«L421.  428. 

(1)  Vide  Cnrrie  v.  Henry,  2  Johns.  438. 

<2)  Boekfeller  v.  Donnelly.  8  Cowen,  628;  Hildreth  v.  Baker,  2  .Tohns.  Ca.  839;  Spencer  v* 
mfawiek,  9  Johns.  814;  Van  Ness  v.  llaiuilton,  19  Johns.  844.  The  same  degree  of  certainty 
icquiredin  notioea  of  special  matter  to  be  given  in  eyidenoe  under  tbe  general  issue,  provided 
*by  statute  in  some  of  tbe  States.  Washburn  v.  Mosely,  22  Maine,  160;  Cbase  v.  Fisk,  16 
192;  Bricket «.  Davis,  21  Pick.  401;  ante,  288  in  note;  478,  474  in  note;  Rangley  9.  Web- 
r,  11 N.  Hamp.  299.  * 
fiat  see  FoUer  9.  Bood,  8  HiU,  268;  Bissell  v.  ComweU,  24  WendeU,  864;  Edwards  «. 
1,  24  WendaU,  480;  Chamberlain  v.  Gorham,  20  Johns.  746. 
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i^*  bat  he  must  set  it  forth  specMlj  ^3),  and  the  d^endut  ooght  fivthur  to 
v^AitfRw.  ^^^p  j^  ^|g  pl^^  ^^^^  1^^  l^^g  subBtantially  parsued  such  authority  (cC).  Aai, 
rtainy.  |^  JQgi^jg^i^^iQQ  [^  trespass  ^^as  servant"  mast  also  state  that  the  act  was  \ 
done  ^^  by  the  command  "  of  the  principal  (a).  So  in  a  deolaration  on  %  \ 
deed,  whether  in  debt  or  covenant,  it  is  sufficient  in  setting  oat  the  deed 
to  allege  that  '*  it  was  thereby  tailnessed  "  that,  &c.,  (^lesUUum  exi$lU) ;  bst 
in  pleas  and  avowines  the  deed  must  not  be  stated  by  way  of  recital  or  argo- 
ment  (/),  but  the  neglect  of  this  rule  can  be  objected  to  ooly  by  a  Gfi^cial 
demurrer  (^).  The  rules  with  regard  to  the  mode  of  setting  oat  a  deed  it 
its  words,  or  according  to  its  legal  import  or  substance,  haye  already  beea 
explained  (A).  Where  the  defendant  states  his  right  only  as  inducement 
or  conveyance,  so  much  certainty  is  not  required  (t).  Thus,  it  is  sufficient 
[  "^585  ]  *to  allege  in  a  plea  to  a  declaration  in  trespass,  that  the  defendant  was 
possessed  of  a  close,  from  which  his  cattle  escaped  into  the  close  of  tha 
plaintiff,  in  consequence  of  ihe  defect  of  a  fence  which  the  latter  ought  to 
have  repaired  (Jc), 

The  doctrine  of  certainty  in  pleading  is  open  to  a  very  ioiportant  except 
tion,  applicable  to  pleas  as  well  as  other  pleadings,  namdy^  that  a  genenl 
mode  of  pleading  shall  often  be  permitted  where  the  matter  is  of  so  intii* 
cate  and  complicated  a  nature,  and  embraces  such  a  variety  and  extent  tf 
minute  circumstances,  that  a  particular  statement  would  caose  great  pio»^ 
lixity  (0  (1). 

A  plea  oi  performance  of  a  condition  or  covenant  shonld  in  general  fihor 
specially  the  time,  place,  and  manner  of  performance  of  the  specific  nat- 
ters required  to  be  done :  and  it  is  not  in  general  suffioieut  to  aver  merely 
that  the  defendant  ^^  performed  the  matter  "  or  ^'  paid  the  tneoey,"  Ac.  {m% 
Thus,  if  the  condition  be  to  pay  j£6  to  A.  and  JSIO  to  B.  as  eaoh  atlaiai 
twenty-one  years  of  age,  the  plea  must  show  when  oach  came  of  age,  and 
that  each  was  then  paid ;  not  that  the  defendant  paid  the  saras  when  Hoojf 
came  of  age  (n).  So,  if  a  bond  be  conditioned  for  the  performanoe  of  & 
specific  act,  as  that  the  defendiuit  should  indemnify  the  plaintiff  against  a 


{d)  Co.  lat.  288  s,  808  b;  1  Sftnnd.  298,  n. 
1.  When  a  return  of  the  prooeas  nmstbe 
shown,  5  B.  &  C.  488. 

(f)  Chubb  and  Mallock,HU.  Term, 61  Geo. 
8,  K.  B. ;  MB. 

(/)  1  Baund.  274,  n.  1;  Lord  Raym. 
1589;  1  Leon.  242;  Com.  Dig.  Pleader,  B. 
8;  Bao.  Ab.  Pleas,  L  5;  and  see  8  Bing. 
256. 

{g)  1  Sannd.  and  Com.  Dig.  vbi  tupra, 

{h)  Aniiy  895. 

(i)  Jl»/c,  291. 


(A-)  1  Saaiid.  846  e,  n.  2.  BeeaaothBrN^ 
Bon  assigned  for  this  instance.  Stephen,  8$3,ai '' 
p.  2d  edit 

(2)  jfn/<,  286.  The  words  ^rntwrnM^' 
and  **  teatonahU  tames  of  the  vear,'*  iriUf^ 
ten  suffice  per  m  on  this  ground,  8  Bing.  61#- 
65,  &o. 

(oi)  1  Lev.  808;  Com.  Dig.  Pleader,  &  9($i 
2  W.  88;  1  Saond.  116,  n.  1;  Steph.  ^f/S^l 
882. 

(n)  Cro.  Jao.  859. 


(8)  Vide  StoyeU  v.  Westoott,  2  Day,  418.  Cruger  v.  Cropey,  8  Johns.  242.  A  plealy^! 
defendant  who  had  been  discharged  under  the  act  for  the  relief  of  debtors,  mHh  rmpegt  to  <!•. 
imprisonment  of  their  persons,  thai  he  had  been  discharged  mU  ef  cvelody  by  dite^cowreeif  i§»^  \ 
is  bad.     Currie  v*  Henry,  2  Johns.  483. 

(1)  Vide  Postmaster  General  U.  S,  v.  Cochran,  2  Johns.  416,  416;  Hnghes  v.  Smith,  S 
Johns.  168;  Frary  v.  Dakin,  7  Johns.  79.  In  setting  forth  the  prooesdiags  of  as  inftrior. 
oonrtor  magistrate,  (for  instance,  in  pleading  the  disoharge  of  an  maolYaat  deblor,)aii^ 
only  necessary  to  set  forth  so  much  as  was  sultoient  to  give  the  eonrt  or  sagiatriie  Jut^ 
diction,  and  then  to  state  that  taliter  proeeteum  eei,  such  proceedings  were  theranpon 
that  a  certain  judgment  was  rendered;  or  that  the  deibndant  was  discharged  firom  his 
Service  v.  Hermance,  1  Johns.  91;  Peebles  v.  Kittle,  2  Johns.  868;  Frary  v.  Dakin,  7 
76;  Cantillon  v.  Graves,  8  Johns.  472;  Cruger  v.  Cropsy,  8  Johns.  242;  Boeswreit  #.  I 
90  Johns.  208;  Smith  v.  ^inmiiid,  9  Cowen,  96;  SIMffr  «.  Hmmmd. «  WmMO^ 
Cleayeland  «.  Rogers,  6  ib.  418. 
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oertuQ  liability  he  was  under  to  a  third  person,  '^  by  paying  the  latter  that  n- 
lam  "  the  plea  will  be  equivocal  and  uncertain,  and  therefore  insufficient  if  c^'JUSST* 
it  merely  state  that  the  defendant  ^^  indemnified  the  plaintiff"  without  al^ 
kging  a  payment  of  the  money  (o).  Where,  however,  the  thing  required 
to  be  performed  includes  matter  of  the  multifarious  nature  alluded  to,  there, 
Id  prevent  inconvenient  prolixity,  a  general  form  of  plea  shall  be  allowed. 
Thus,  in  debt  on  bond  to  pay  over  ^^  from  time  to  time  all  such  monies  as 
:  lie  Aottld  receive,  &c."  a  plea  that  the  defendant  paid  over  all  such  mon- 
ies as  he  received  is  good,  without  showing  when  and  of  whom  he  received 
each  particular  sum  ( ;?). 

As  well  in  virtue  of  the  rule  that  less  particularity  is  required  in  cases 
vhere  excessive  prolixity  is  thereby  avoided,  as  in  consequence  of  the 
lirinciple  that  it  is  for  the  plaintiff  complaining  of  the  breach  of  the  condi- 
tion of  a  bond,  ito  show  on  the  record  in  what  instances  it  has  been  violat- 
ed, it  is  competent  to  a  defendant,  in  an  action  on  a  bond  conditioned  foif 
the  performance  of  covenants  of  an  affirmative  nature,  contained  in  another 
iBstrament,  and  not  set  out  in  the  condition,  to  plead  ffenerally  ^^  that  he 

th  performed  all  and  singular  the  said  ^covenants,  &c.  according  to  the  [  *586  ] 
loodition,  &c.  (jq).    In  this  case  there  is  no  occasion  to  allege  a  specific 

rformance  of  each  of  the  covenants  in  detail,  and  it  is  for  the  plaintiff  to 
ibow  in  his  replication  a  specific  breach  of  such  of  the  covenants  as  he 
contends  have  been  broken  (r).  It  is  plain,  however,  that  if  any  of  the 
fiovenants  are  of  a  negative  nature,  viz.  that  the  defendant  shall  not  per* 

»nn  an  act,  or  that  in  the  alternative  or  disjunctive,  a  general  plea  that  the 

endant  has  performed  such  covenants  as  illogical  and  argumentative  in 

e  first  instance,  and  in  the  second  is  ambiguous  :  and  is  therefore  defec' 

m  (i).    Id  these  cases  the  plea  of  performance  should  be  more  specific, 

that  the  defendant  ^^  did  not,"  as  regards  the  negative  covenant, 

commit  the  act  forbidden,"  and  as  respects  the  covenant  to  perform  one 

ing  or  another,  that  he  performed  one  of  those  matters,  showing  which  of 

m  was  completed  {t).     Mispleading  in  these  instances  must  be  pointed 

cat  by  a  special  demurrer,  and  is  not  otherwise  objectionable  (ti).   An  ob- 

^or,  who  binds  himself  to  perform  certain  works  according  to  a  specifica- 

^on,  and  other  detailed  and  working  drawings  to  be  furnished  during  the 

ess  of  the  works,  with  power  for  the  obligee,  by  his  surveyor,  to  di- 

t  additions  or  omissions,  must  in  a  plea  of  performance,  quodd  such 

in  which  no  orders  were  given  by  the  surveyor  to  varp  and  deviate 

m  the  original  plan,  show  an  authority  in  the  surveyor  to  give  such  di- 
rections, or  aver  that  the  deviation  or  variation  was  an  omission  or  addi- 
tion (z).  The  plesL  of  non  damnijicatus J  in  the  general  form,  applies  to 
cases  where  the  condition  is  general  to  indemnify  or  discharge  the  plaintiff 
l^om  any  damage  by  reason  of  a  certain  thing,  as  the  ordinary  case  of  a 
^stardy  bond,  &c.  (y). 

In  a  recent  case  (^r)  where,  in  replevin,  an  avowry  was  made  in  respect 
of  a  right  in  common  claimed  by  the  corporation  of  Alnwick,  under  a 

(0)  1  B.  &  p.  688.    See  other  simUar  in-  («)  J<L;  Steph.  2d  ed.  409,  410. 

Bteph.  2d  ed.  406;   1  Saftnd.  117  n.  (t)  Id.;  Cro.  EUi.  288;  8  T.  R.  280;  2 

Taunt.  278. 

(p)  1  Sid.  884;  Cro.  Elix.  749.  (u)  Id, 

iq)  2  Sannd.  408  b;  410,  n.  8;  1  Saand.  {x)   1  T.  &  J.  87. 

117, n.  1;  4  East.  840.    Seethe  ibrm,  (y)  See   poU.  toI.  iU.;   2   Saand.  84;   1 

.  ToL  iiL;  2  Steph.  2d.  407.  Saand.  117,  n.  1;  1  Hen.  Bla.  263. 

(r)  U.;  5  Taont  886;  Cowp.  678.  («)  8  Bing.  61. 
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^  grant  from  tbe  De  Yesci ;  and  the  plaintiff  pleaded  that  the  corporatioii 
^^^  had  been  accustomed  to  appoint  a  reasonable  Damber  of  herds  for,  amongst 
other  thingrs^  superintending  the  common  and  cattle  thereon,  and  also  to 
appoint  for  the  pains  of  each  herd  a  reasonable  and  proper  number  of  stints 
of  each  such  herd  to  be  depastured  upon  the  common ;  tlie  Court  held  that 
the  plea  in  bar  was  good  after  verdict,  and  Best,  G.  J.,  and  Burrough,J., 
appear  to  have  been  of  opinion  that  it  would  not  have  been  bad  on  demur- 
rer, because  the  allegation  could  not  have  been  made  with  greater  certain- 
ty, as  the  reasonableness  of  the  number  of  herds  must  vary  at  times. 
[  ♦SST]  •Where  the  covenant  is  to  do  some  act  of  record  (a),  or  any  matter  of 
law,  as  to  convey,  discharge  an  obligation,  ratify  or  confirm  &c.,  perform- 
ance must  be  pleaded  specially ;  because  being  a  matter  of  law  to  be  per- 
formed, it  ought  to  be  exhibited  to  the  Court,  who  are  judges  of  the  kw, 
to  see  if  it  be  well  performed,  and  not  to  a  jury,  who  are  judges  only  of 
the  fact  (6). 

Oeneral  pleading  is  not  allowed  in  a  plea  justifying  the  truth  of  a  libdi 
or  slander  (c).  Therefore  where  a  defendant  pleaded  ^^  that  the  plaintiff 
had  been  illegally  connected  with  a  gang  of  swindlers,  and  had  been  guiltj 
of  defrauding  divers  persons,"  without  stating  the  particular  instances  d 
fraud,  and  thereby  following  the  terms  of  the  libel,  the  plea  was  held  bad 
on  demurrer  {d)  (1).  So,  where  a  libel  charged  an  attorney  with  gener* 
al  misconduct,  viz.  gross  negligence,  falsehood,  prevarication,  and  exces- 
sive bills  of  cost,  in  the  business  he  had  conducted  for  the  defendant,  it  was 
held  that  a  plea  in  justification,  repeating  the  same  general  charges,  with- 
out specifying  the  particular  acts  of  misconduct,  was  insufficient  on  speoial 
demurrer ;  although  it  was  objected  that  the  chaise  related  only  to  prir 
vate  transactions  between  the  parties  themselves  of  which  it  might  be  pre- 
sumed the  plaintiff  was  conusant  (e).  And  in  a  recent  case  (/),  Mr. 
Baron  Wood  strongly  reprobated  general  pleas  of  justification  aspersing 
the  plaintiff's  general  character,  without  disclosing  instances  of  nuscondact) 
and  said  it  was  the  duty  of  the  plaintiff  to  demur  to  them :  and  that  I^  ao 
doing  the  plaintiff  did  not  admit  the  truth  of  the  matters  thus  indefinitdy 
justified.  Where,  howeyer,  the  charge  contained  in  the  slander  is  in  itself 
specific,  the  defendant  need  not  further  particularize  it  in  his  plea:  as 
where  the  words  were,  ^^  he  stole  two  sheep  of  J.  S."  a  plea  that  the  plaia- 
liff^^  stole  the  said  sheep,"  is  sufficient  (g-). 

So,  a  general  plea  of  usury,  not  stating  the  particulars  of  the  contracti 
the  time  of  forbearance,  or  the  sum  to  be  forborne,  is  bad  on  special  d^ 
morrer  (A).  But  a  general  plea  that  a  deed  was  ^^  obtained  by  the  plain* 
tiff  by  fraud  and  misrepresentation,"  has  been  holden  sufficient,  on  th« 
ground  that  fraud  usually  consists  of  a  multiplicity  of  circumstances,  and 
tiierefore  it  might  be  inconvenient  to  require  them  to  be  particularly  set 

(a)  Go.  Lit  80gb;BMLAb.  Plaaa,  1.  8;  666;  8  B.  &  €.  ^6.     A  plea  jasUffngi^ 

Show.  P.  C.  97.  libel  in  respect  of  the  oceation  on  which  iX 

(6)   Jd.  was    publisned,  most  also  be  speciflo  ts  ts 

(c)  1  Saand.  244  a,  244  b,  note  (m)  ;  1  the  names  of  third  persons,  &e.;  1  M.  &  Set 
Stark.  ^Slander,  2d  ed,  478.    See  as  to  gen-  804. 

eral  pleas  justif^g  a  libe1»  as  being  a  correct  (/ )  11  Price,  286,  265,  277,  27S. 

report  of  a  trial,  &c.  anU,  496.  {g)  Bro.  Action,  sor  Gas.  27  H.  8, 22,  pL 

(d)  1  T.  R.  748;  8  B.  &  P.  284;  11  Price.  8;  1  Rol.  Ab.  87. 
286,  278.  (A)  2  M.  &  Sel.  877. 

(«)  1  Tma^x.  648;  and  see  2  Chit.  Bep. 


(1)  Van  Ness  «.  HamUton.  19  Johns.  $49. 


U.  OP  THEIB  QUiiLITIES.  ^<St8 

ibrtli  (»)  (1).  In  trespass  for  an  assault  and  imprisonment,  a  plea  josliiy- 
ing  on  the  ground  that  a  felony  had  been  committed,  and  *that  there  was 
reason  to  saspect  the  plaintiff,  mast  set  forth  the  facts  or  reasons  which 
gave  rise  to  and  justify  the  suspicion  (A).  And  in  a  plea  justifying  a  tres- 
pass to  the  person,  every  part  of  the  matter  which  the  plea  professes  to  an- 
swer must  bo  stated  with  great  precision,  as  if  a  wounding  or  handcuffing 
be  justified  under  a  latitat,  &c.,  an  attempt  to  rescue,  or  other  resistance, 
most  he  fully  stated  (/).  And  if  an  officer  justify  breaking  an  inner  door 
of  a  house,  in  order  to  search  for  and  arrest  a  party,  it  must  be  alleged 
that  he  demanded  the  key,  or  that  no  one  was  present  of  whom  such  de- 
mand could  be  made,  and  it  is  not  sufficient  to  say  that  the  door  was  lock- 
ed 80  that  without  breaking  open  the  same  the  defendant  could  not  enter, 
without  alleging  the  particular  circumstances  which  rendered  the  break- 
ing necessary  (m).  And  a  plea  in  trover  for  taking  a  ship,  that  the  defen- 
dant as  captain  of  a  man-of-war  seized  it  ^'  as  a  prize,"  without  showing 
how  it  became  such,  is  demurrable  (n).  So,  in  pleading  matters  in  ex- 
cuse, all  the  circumstances  should  be  shown  (o)  (2). 

Necessary  circumstances  will,  however,  in  general,  be  intended  in  a 
plea;  as  if  a  feofment  be  pleaded,  livery  need  not  be  alleged,  for  it  shall 
be  intended,  and  is  included  in  the  "wotA  feoffment  or  enfeoffed  (p)  ;*and 
His  not  requisite  to  have  so  much  certainty  in  pleading  a  matter  which  is 
only  conveyance  or  inducement  (9),  or  matter  in  the  negative  (r ).  And 
in  a  plea,  as  well  as  a  declaration,  less  certainty  is  required  in  stating  a 
matter  which  is  more  properly  and  peculiarly  within  the  knowledge  of  the 
opponent  (5). 

With  regard  to  the  certainty  required  in  a  plea  in  the  statement  of  the  ^^"[^^ 
Ume  and  place  when  and  where  material  facts  have  happened,  we  shall  mmI  piMk 
hereafter  see  that  it  was  an  ancient  rnle  that  the  time  and  place  mention- 
ed in  the  declaration  should  be  adhered  to,  unless  it  be  necessary  for  the 
defence  to  vary  therefrom  {().  Matter  of  discharge,  as  a  release,  Ac, 
must  be  shown  to  have  taken  place  after  the  trespass,  Ac.  («),  and  at 
eommon  law  in  pleading  payment  of  a  bond,  &c.,  it  was  necessary  to  show 
tiiat  it  was  made  on  a  named  day  (x).  Unless  a  particular  place  was  mar 
fteriftl  to  the  defence,  it  does  not  appear  to  have  even  been  necessary  to 
state  any  place  where  the  facts  happened  (3)  ;  for  though  a  distinction  was 
formerly  taken  between  a  plea  in  abatement  and  a  plea  in  bar,  a  venue  was 
afterwards  deemed  to  be  necessary  in  both  (y).  The  doctrine  of  venue, 
was  dearly  and  correctly  stated  by  Eyre,  0.  J.,  in  Uderton  v.  Uderton  («), 
who  said,  ^'  that  as  Mofendants,  with  respect  to  transitory  matters,  are  [  *689  ] 
obliged  to  lay  the  venue  in  their  plea  in  the  place  laid  in  the  declaration, 
and  since  the  statute  (a)  has  directed  that  the  jury  shall  come  de  corpore 

(i)  9  Co.  110.    Per  Lord  Ellenborongli,  2     846,  n.  2;  anU,  291. 

U.  A  Sel.  878;  but  see  1  Tyrw.  &  Gr.  87.  (r)   Com.  Dig.  Pleader,  E.  11. 

ik)  AnU,  601,  602.  (t)  AnU,  222,  284,  888. 

(/)  1  SAond.  296,  note  1 ;  8  T.  R.  299;  4  (0  2  Saaad.  6,  note  8. 

B.&  0.696.  (tt)  Plowd.  46. 

(n)  8  B.  &  P.  228.     Sed  vide  8  Lev.  92.  {z)  Plowd.  104;  Com.  Dig.  Pleader.  E,  6. 

(41)  Cartk.  81.  (y)   1  Saand.  8  a,  note  1. 

(0)  Bfie.  Ab.  Treepass,  1.  \x)  2  Hen.  Bla.  161. 
(  p)  Com.  Dig.  Pleader,  £.  9;  afd;  221.  (a)  4  Ann,  c.  16,8.  1. 

{q)  Com.  Dig.  Pleader,  £.   10;  1  Saand. 

■ '  -  '  ■■■■■■  ■  ■  ■■■   I 

(1)  But  see  Slaok  v.  McLagan,  16  niinois,  242;  where  il  wai  held  that  in  ptoading,  tfao  AmU 
•watitmiag  an  alleged  fraud  most  be  set  forth,    flo  in  Abraham  «•  Oraj,  14  Ariunaaa*  SOL 

(2)  Vkle  tha  EiSg  v,  Bridekirk,  11  Eaat,  804. 
(8)  Aae.  Thomas  «.  Biimaay,  6  Johns.  88,  84;Fni]iMii«.  8ilhhit6CtiMa«Sftt 
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OP  PLfiAS  IK  BAR. 


n. 
QOALirm. 
Certainty, 


7thly. 
Mast  be 
direct  and 
positive, 
and  not 
argomenp* 
tative. 


[  #640  ] 


comilatusy  the  law  of  veniies  will  be  fonnd  to  be  very  snbstaDtially  alt^ed, 
and  to  lie  in  a  narrow  compass,  and  the  distinction  between  laying  no  Tenoe 
at  all  in  a  pica,  and  being  obliged  to  lay  the  same  venue  as  in  the  declara- 
tion, will  be  a  distinction  without  a  difference ;  and  the  principle  now  is, 
that  the  place  laid  in  the  declaration  draws  to  it  the  trial  of  every  thing 
that  is  transitory,  and  it  should  seem  that  neither  forms  of  pleading,  nor 
ancient  rules  of  pleading  established  on  a  different  principle  ought  now  to 
prevail "  (6).  We  have  seen  that  the  recent  pleading  nde,  Hil.  T.  4  W. 
4,  reg.  8,  orders  that  no  venue  shall  be  stated  in  the  body  of  the  declara- 
tion, or  in  any  subsequent  pleading  (cV  but  provides  that  in  cases  where 
local  description  is  now  required,  such  local  description  shall  be  given  (d)t. 

A  plea  need  not  state  facts  of  which  the  Court  will  ex  officio  take  no- 
tice (e). 

Tthly.  We  have  already  seen  that  pleading  is  a  statement  of  /ac/5,  and 
not  a  statement  of  argument :  it  is  therefore  a  rule  that  a  plea  should  be 
direct  and  positive,  and  advance  its  position  of  fact  in  an  absolute  form, 
and  not  by  way  of  rehearsal  (/),  reasoning,  or  argument  (1),  which  would 
lead  the  fact  to  be  collected  by  inference  and  argument  only,  and  thereby 
tend  to  create  unnecessary  prolixity  and  expense  {g\  Lt  scire  facias  be 
brought  against  a  parson  for  the  arrears  of  an  annuity  recovered  against 
him,  and  he  plead  that  before  the  writ  brought  he  had  resigned  into  the 
hands  of  the  ordinary,  who  accepted  thereof,  this  plea  is  ai^mentativet 
for  he  should  have  pleaded  directly  that  he  was  not  parson  on  the  day  of 
the  writ  brought,  instead  of  merely  pleading  facts  from  which  that  conclih 
sion  was  to  be  drawn  (A).  A  plea  in  debt  for  an  escape  that  "  if  the 
party  escaped,  he  escaped  without  the  defendant's  knowledge,  and  return- 
ed, &c."  is  bad  (t).  So,  a  surrender  by  operation  of  law  should  be  plead- 
ed as  a  surrender,  and  not  merely  circumstantially  ;  thus,  if  a  surrender  be 
by  acceptance  of  a  new  lease,  it  is  not  sufScient  to  say  ^'  that  the  lessee 
being  possessed  under  a  former  lease,  the  lessor  demised  to  faim,"  but  the 
plea  should  be  that  the  lessee  *'*'  surrendered,"  and  then  *that  the  lessor 
demised,  or  that  the  lessor  entered  and  demised  (A?).  In  trespass  for  tak- 
ing goods,  a  plea  that  the  plaintiff  '^  never  had  any  goods"  is  argumeiH 
tative  and  therefore  bad  (/).  And  in  a  late  case  it  was  held  that  a  plea 
to  debt  on  a  bail  bond  that  there  was  no  proper  affidavit  of  debt  made  and 
filed  of  record  before  issuing  the  process  against  the  bail,  on  the  grouod 
that  issues  tendered  in  pleading  must  not  be  alleged  argumentativdy,  bal 
in  terms  on  which  a  direct  issue  can  be  taken  (m). 

{b)  1  Sannd.  8  a,  note  1. 

(c)  But  the  unnecessary  statement  of  Te- 
nue  in  a  plea  aooording  to  Harper  v.  Champ- 
neys,  2  JDowL  680,  would  not  be  ground 
of  demurrer;  and  see  Chamock*8  Rules, 
186,  n. 

{d)  Id.  ibid. 

(<)  jSn/e,214. 

(/  )  The  tettatum  €xi$H(,  in  setting  out  a 
deed  in  a  plea,  seems  incorrect  on  this 
ground.  See  Stephens,  2d  edit.  481 ;  ante^  584. 


ig)  AnU,  286,  287;  Ck>.  Lit  808  a, 
a;  Com.  Big.  Pleader,  £.  8;  6  East,  507; 
Hob.  296;  see  Steph.  on  PI.  1st  edit.  8Mi 
2d  edit.  426,  where  some  excellent  iosttiMS 
are  giTcn  relating  to  this  quality  of  s  pl^^ 

(A)  2  Anders.  179, 180;  Bac.  Ab.  Fleis,  L 
6. 

(i)  1  B.  &  P.  413. 

{k)  Com.  Dig.  Surrender,  N. 

(/)  Doot  PI.  41 ;  Dyer,  43  a. 

(m)  Hume  o.  Liveraedge,  8Tyrw.  287. 


(1)  Vide  Fletcher  v.  Peck,  6  Cranch,  121 ;  Spencer  v.  Southwick,  9  Johns.  818;  10  Pet  &. 
C.  843;  Savery  v.  Joe,  4  Wash.  C.  C.  140.  The  Steuben  County  Bank  v.  Mathewson,  6  HilU 
249;  Church  v.  Oilman,  16  V^endeU,  660;  Dyett  v,  Pendleton,  8  Cowen,  727;  Fidlerr.  Dete^sB* 
a)  Wendell,  67;  Atwood  e.  Caswell,  19  Pick.  498;  Austin  r.  Parker,  18  Pick.  222;  Bfans-j 
Pai^ani,  6  Pick.  269;  Spear  v.  BiokneU,  6  Mass.  126;  Rakes  «.  Pope,  7  Alabama,  161;  Hoist 
y.  Purvis,  6  Blackf.  667.  ^  ^ 

t  See  American  Editor's  Pnftoe, 
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Special  pleas  which  amount  to  the  general  issne,  without  professing  to  be  ^^* 
BOf  seem  to  be  defective  chiefly  on  accoant  of  their  being  opposed  to  the  rule  (StaS^* 
under  consideration  (n).  The  general  rule  that  deeds  and  other  matters 
should  be  pleaded  according  to  their  legal  effect  and  meaning  (o)^  seems 
also  to  be  partly  founded  on  the  maxim  that  pleading  should  not  be  circui- 
tous and  argumentative.  This  fault  sometimes  occurs  in  a  traverse^  as  will 
be  explained  when  we  consider  the  nature  of  the  Traverses.  An  argumen- 
tative  plea  is  aided  after  verdict,  and  upon  a  general  demurrer  (j?)  (1). 

8thly.    Every  plea  should  be  so  pleaded  as  to  be  capable  of  trial,  and  ?J^^v 
therefore  must  consist  of  matter  of  fad,  the  existence  of  which  may  be  oaplble  of 
tried  by  Sijury  on  an  issue  (2),  or  the  sufficiency/  of  which  as  a  defence  truO. 
may  be  determined  by  the  Qmrt  upon  demurrer  (8) ;  or  of  matter  of  record 
▼hich  is  triable  by  the  record  itself  (^).     And  if  fact  be  improperly  con- 
ibonded  or  mixed  in  the  plea  with  matter  of  law,  so  that  it  cannot  be  tried 
by  the  Court  or  jury,  the  plea  is  bad ;  as  if  the  defendant  plead  that  A. 
httefully  enjoyed  the  goods  of  felons,  it  will  be  bad ;  for  the  jury  cannot 
determine  whether  he  lawfully  enjoyed,  nor  the  Court  whether  he  mfact 
enjoyed,  and  the  plea  should  have  stated  the  particular  facts  and  title  by 
virtue  of  which *A.  did  enjoy  (r).     So,  if  the  condition  of  a  bond  be  that 
fte  defendant  will  show  a  sufficient  discharge  of  an  annuity,  it  seems  that 
it  cannot  be  pleaded  merely  that  he  showed  a  sufficient  discharge  ;  for  the 
jary  cannot  try  whether  it  is  sufficient,  and  he  ought  to  show  what  discharge 
ke  gave,  in  order  that  the  Court  may  judge  whether  it  was  sufficient  (.s). 

.'fiat  where  the  effect  of  the  words  presents  a  matter  triable,  it  is  sufficient, 
though  according  to  the  precise  words  it  would  not  be  triable  ;  as  in  cove- 
nant for  quiet  enjoyment  free  from  arrears  of  rent,  a  plea  that  he  delivered 

[•money  to  the  plaintiff  with  irUent  that  he  should  therewith  discharge  the 
arrears  will  be  sufficient,  though  the  intent  is  not  triable,  for  it  is  equivalent 

to  the  allegation  that  the  'defendant  delivered  the  money  to  pay  (0*     A  [  *541] 
defect  in  this  respect  in  a  plea  may  be  aided  by  the  plaintiff's  taking  issue 

I  vpon  a  triable  point ;  but  if  he  should  take  issue  upon  an  immaterial  mat- 

i  ter,  it  might  be  necessary  to  award  a  repleader. 

9thly.     Every  plea  should  be  true  and  capable  of  proof,  for  as  it  has  ^ij- 
ihecn  quaintly  said,  "  truth  is  the  goodness  and  virtue  of  pleading,  as  cer-  JJjJJ^^jJJ^ 
\  tainty  is  the  grace  and  beauty  of  it,"  and  if  it  appear  judicially  to  the  must  oot 
Court  on  the  defendant's  own  showing  that  he  has  pleaded  a  false  plea,  ^  too 
tiiis  is  a  good  cause  of  demurrer  (u).    Thus,  where  thQ  defendant  pleaded  ^^^* 
^to  an  action  of  debt  upon  bond  conditioned  for  performance  of  covenants 
[contained  in  an  indenture,  of  which  he  made  a  profert  that  there  were  no 
covenants  contained  in  the  indenture,  and  upon  oyer  by  the  plaintiff  it  ap- 
peared that  the  deed  did  not  contain  divers  covenants  on  the  part  of  the 

(ii)  See  aiif€,  626.  (r)  9  Co.  25. 

(0)  jfnte,  806;  2  Saand.  97  b,  note  2;  Bao.         (i)  9  Go.  25  a;  anU,  226,  and  218,  214. 
Ab.  Pleas,  1.  7,  Steph.  2d  edit.  482.  (0  4  Mod.  289,  as  to  traTersingalooal  jus- 

(p)  Com.  Dig.  Pleader,  E.  8;  Alleyn,  48;  tification;  2  Saund.  5  b,  o,  d,  e. 
2 Saand.  819,  n.  6.  (v)    Hob.  295,    Bao.  Ab.  Pleas,  G.  4;  1 

{q)  Co.  Lit.  808  b;  Com.  Dig.  Pleader,  K  Campb.  176;  2  Wils.  894;  Stephen,  2d  ed. 

M\  V  Co.  24  b,  26  a;  1  Manh.  207.  493. 


(1)  Vide  Spenoer  v.  Soathwick,  9  Johns.  818. 

(2)  Van  Ness  v.  Hamilton,  19  Johns.  871. 
(8)  Vide  Inij  v.  Dakin,  7  Johns.  78. 
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n-      defendant,  the  plea  on  demarrer  iras  held  insufficient  (re).    The  plea 
TrTO^and  ^^*  '^®  *^^  large,  and  claim  more  than  the  defendant  is  capable  of  provij 
not  too       to  support  his  defence.     Thus,  where  the  defendant  pleaded  that  a  cl( 
^e^'        called  A.  had  been  separated  and  inclosed  from  a  waste  for  twenty  y< 
to  support  the  allegation,  it  was  held  necessary  to  prove  that  every  part 
the  close  had  been  so  long  inclosed,  and  only  part  of  the  close  having 
60  inclosed,  the  defendant  failed  in  the  plea  (y).    This  subject  will 
further  explained  when  the  doctrine  of  Traverses  comes  nnder 
eration. 

Of  sham         Sham  pleading,  that  is  the  pleading  a  matter  known  by  the  party  to 
?«•(«)•  jfjjgQ  fQj.  |.},g  purpose  of  delay  or  other  unworthy  object,  has  always 
considered  a  very  culpable  abnse  of  justice,  and  has  often  been  cen^ 
and  set  aside  with  costs  (a)  (1). 

It  is  of  coarse  in  general  the  sole  province  of  the  jury  to  decide  u\ 
the  truth  or  falsity  of  a  mere  matter  of  fact  pleaded  by  a  defendant.    Bi 
there  are  many  instances  in  which  a  plea  may  be  so  palpably  and  manifc 
untrue,  that  the  Oourt  will  assume  that  it  is  so,  or  will,  on  an  affidavit 
it  is  fahe^  permit  the  plaintiff  to  sign  judgment  as  for  want  of  a  plea, 
make  the  defendant  or  his  attorney  pay  the  costs  occasioned  by  the  plea^j 
with  the  costs  of  the  application  (b).    Although  in  these  cases  it  is  pmdi 
[  *542  ]  to  obtain  the  prior  ^sanction  of  the  Court,  yet  it  seems  that  the  plaini 
may  in  general  sign  judgment  without  such  previous  authority  (r).     I 
unless  the  plea  be  manifestly  absurd,  or  probably  a  sham  plea,  the  plaintif 
in  the  King^s  Bench  will  not  bo  justified  in  signing  judgment  as  for  waaft' 
of  a  plea  without  a  previous  application  to  the  Court  {d)  (2),whichi8al80L 
necessary,  it  is  said,  after  the  defendant  had  been  ruled  to  abide  by  \a§ 
plea  (e).     But  it  has  been  decided  that  the  plaintiff  is  not  estopped  frooi 


(z)  1  Saand.  816.  817;  1  ///.  9,  b,  n.  1. 

(y)  2  Tiiant.  166,  and  see  2  li.  &  C.  918;  7 
Id,  846.  A  plea  justifying  a  libel  must  be 
true  in  toto.  See  2  B.  &  0. 678 ;  4  D.  &  R.  230, 
8.  C. :  1  Bing.  408. 

{z)  See  further  as  to  sham  pleas,  8  Chit. 
Gen.  Pr.  726.  As  to  whether  attorney  is  lia- 
ble to  pay  the  costs  of  a  sham  plea,  1  Chitty*8 
Bep.  182,584. 

(a)  B^M.Ab.  Pleas,  0.4;  2Wils.894;  Salk. 
615;  2  B.  &  A.  198. 

(6)  2  B.  &  Aid.  197;  1  Chit  R.  182,  664 
a;  Tidd.  9th  ed.  565;  and  see  1  Moore  &  P. 
648;  4  Bing.  663.  And  in  debt  on  a  judg- 
ment  the  defendant  pleaded  a  r«/«r/se  destroyed 
by  accident.  Upon  affidavit  that  the  plea  was 
ISalse,  the  Court  allowed  the  plaintiff  to  sign 
Judgment  as  for  want  of  a  plea.  Smith  v.  H&xv 
dy,  8  Bing.  485;  but  see  4  Bing.  612;  1  Moore 
&  P.  538,  where  the  Court  of  C.  P.  refused 
leave  to  sign  judgment  on  an  affidavit  that 
a  plea  of  delivery  of  a  pipe  of  wine  in  satis- 


:^ 


faction  was  false.  As  to  sh«m  pletti,  tee  ts^ 
ther  8  Chitty's  Qen.  Pr.  729  to  731.  And  at 
to  pleaj^'iK/^men<  recovered,  in  partieolB^ 

(c^^MrnilMft^;  8  B.  &  P.  898;  TW, 
9th  edit.  564,  565, 

{d)  1   Chit.  Bep.  525,  notes;  6 
183;  Tidd,  9th  ed.  564,  565. 

(«)  Id,;    1  Chit  Rep.  665,  note. 
Sel.  518,8.  C;   see,  however,  2  B.  &  AkL% 
197.    To  support  a  motion  fotU^ve  to  M0I  | 
judgment  ibr  want  of  a  plea,  ^l|||f  8<^i**^ 
that  improper  pleas  have    been^^sded,  H 
seems  that  in  the  King^s  Bench  there  mag; 
be  an  affidavit,  not  only  that  they  are  aifCrvi^ 
but  also  that  they  are  vezatioue^  and  ealo«li|§i  ; 
ed  to  oreate  unneoesasftry  delay  and  espaai^  \ 
1  Chit  Rep.  524,  855.  564;   2  B.  &  Aid.  777| 
1  D.  &  R.  859;  2  B.  &  C.  81;  S  D.  &  ft.  ZSli 
bat  see  1  B.  &  C.  286;  8  D.  &  B.  661,  &  GL 
contra. 


(1)  See  Tucker  v.  Ladd,  4  Cowen,  47;  Brewster  v,  Bostwiok.  6  Cowen,  84;  Cox»  «.  HlghbOB* 
6  Halst  89);  Falls  v,  Stickney,  2  Johns.  541;  Anon.  2  Halst  160;  Bowen  v,  Binell,  6  WeCh> 
dell,  511;  Cnswell  v,  Bushnell,  14  Birbour,  {S,  Y.)  898. 

(2)  Special  pleas  if  false  will  be  stricken  out  on  motion     Oakley  v.  Bevoe,  12  Wendell,  IW; 
Heuderam  v.  Read,  1    Blaokf.  347.    See  Maury  v.  Van  Amum,  1  Hill,  370;  Fisher  r.  Pood^  * 
1  Hill,  672.    A  plea  will  not  be  stricken  out  as  frivoloos  imleoi  it  ba  obTioaalj  and  rrotf^y  ao. 
Hogenoamp  v.  Aokarmao,  4  Zabr.  (N.  J.)  188.  v         a  — v 
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the  tpplication  to  the  Court  by  having  ruled  the  defendant  to  abide      ^ 
hi8>lea  (/).  o7;«S* 

The  foUowiDg  are  instances  in  which  false  pleas  have  been  treated  as  pieas. 
liog  within  the  descripfcion  of  sham  pleas  which  shall  be  regarded  as  a 
ty,  although  the  defendant  may  not  be  under  terms  of  pleading  issu- 

ly  Or). 

Ist.  False  pleas,  calculated  to  raise  issues  requiring  different  modes  of 
,  as  setoff  for  money  due  upon  a  judgment  or  recognizance  enrolled, 
[the  issue  upon  which  is  triable,  by  the  record,)  and  for  money  due  on  simple 
tract,  the  truth  of  which  is  triable  by  the  country  (A) ;  or  a  plea  of  judg- 
ot  recoverable  as  to  some  of  the  counts,  and  another  plea  of  payment  as 
the  other  counts  (t).  But  in  these  cases  there  must  be  something  to 
vioce  the  Court  that  the  pleas  are  untrue ;  ^^  unless  the  inference  be  irre- 
ible,  the  plaintiff  is  not  at  liberty  to  take  upon  himself  to  pronounce 
t  the  plea  is  a  nullity  ^'  (7). 

2dly.  Pleas  obviously  false  on  the  face  of  them,  and  the  truth  of  which 
impossible  on  the  defendant's  own  showing,  as  a  plea  of  judgment  ap- 
ing and  shown  in  the  plea  to  have  been  recovered  in  the  Exchequer  in 
iland,  (or  elsewhere,^  before  the  cause  of  action  accrued  (Ar). 
3dly.  False  Pleas,  wnich,  although  they  might  by  possibility  be  true,  yet 
in  all  probability  fictitious ;  as  a  plea  of  judgment  recovered  in  the  Court 
Pie  Paudrie,  in  Bartholomew  Fair,  couched  in  terms  and  showing  pro* 
ings  palpably  fictitious  or  unlikely  (/)•  And  in  Pierce  v.  Blake  (m), 
rd  Holt  said  that  he  remembered  a  *case  where  judgment  having  been  [  *548  ] 
en  against  a  defendant  above  forty  years  of  age,  he  brought  a  writ  of 
r,  and  assigned  for  error  infancy  and  appearance  by  attorney,  and  the 
fined  the  attorney  for  assigning  those  errors  which  were  notoriously 
and  frivolous. 
4thly.  False  pleas,  being  subtle  and  ensnaring,  and  tending  to  raise  nice 
intricate  points  of  law,  upon  which  it  would  be  proper  for  the  plaintiff's 
mey  to  consult  counsel,  whereby  delay  and  expense  are  occasioned  (n). 
thus  where  to  a  declaration  on  a  bill  of  exchange  and  the  money  counts, 
tte  defendant  pleaded  that  the  parties  accounted  together ;  that  a  certain 
•im  was  found  due  ;  that  in  satisfaction  of  part,  the  defendant  indorsed  a 
kill  to  the  plaintiff,  which  was  outstanding  in  the  hands  of  a  third  person ; 
d  that  in  satisfaction  of  the  remainder,  the  defendant  assigned  to  the 
intiff  an  Irish  judgment,  which  was  in  force,  as  appeared  by  the  record ; 
Court  on  an  affidavit  of  the  falsity  of  the  plea,  allowed  the  plaintiff  to 
judgment,  and  directed  that  the  defendant's  attorney  should  pay  the 
tets  of  the  application  (o) .  And  a  false  plea  in  assumpsit  on  a  bill,  that  the 
^ntiff  was  indebted  on  a  recognizance  of  bail  as  appears  by  the  record  (/?), 
ii  open  to  objection  on  the  same  ground.  And  where  yi  debt  on  a  ImiU 
Vmd,  the  defendant  pleaded  that  the  writ  was  sued  out  before  the  assign- 
ment was  stamped,  and  before  the  cause  of  action  accrued,  which  he  aver- 

(/)  2  B.  &  Aid.  610.  19S,  per  Bayley  and  Holrojd,  Jostioes. 

(^)  As  to  iwiux^/«  p\wBt  antit  610,  611^  (n)  See  1  Saund.  827  a,  where  the  Coart 

(k)  6 II.  &  Sel.  618;  2  M.  &  Bet  606;  and  reproved  Saanders  for  pleading  subtly,  to  triok 

l»  I  Chit.  Rep.  664  a.  the  Coart,  and  see  reeital  in  88  H.  S,  o.  80;  1 

(i)  2  B.  &  Aid.  197.  Bla.  R.  276. 

0)  6M.  &8el.  188;  seetrf.  186.  (o)   2  B.  &  Aid.  199;  see  1  Taant.  224, 

(fc)  6  M.  &  Sel.  184;  see  1  Chit.  Rep.  626,  226. 

6,  notes;  4  Tannt  668;  1  D.  &  R.  677.  (p)  6B.k  Aid.  760;  2  Chit  R.  886;  1  P. 

(0  10  East,  287.  &  R.  446,  448,  a  C 
(«)  28alk.616;  noogniMd  fai  2  B.  &  Aid. 
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II*      red  and  prajed  judgment,  and  that  the  plaintiff  might  be  directed  to  caiwi 
Ot^^L*  the  writ  to  bo  returned  and  filed  of  record,  and  that  the  record  might  bfjj 
pleaf.        inspected,  &c.,  the  Court  directed  that  if  the  defendant  did  not  amend  thi^ 
subtle  plea,  the  plaintiff  might  sign  judgment  (g). 

There  are  some  pleas,  which  have  long  been  used  as  sham  pleas,  fofi 
the  purposes  of  procrastination,  and  which  may  be  pleaded  even  at  thui 
present  day  with  impunity,  if  the  defendant  has  not  subjected  himself  t<| 
the  necessity  of  pleading  an  issuable  plea.     Pleas  of  this  kind  are  simpl«i 
and  concise  in  their  form,  and  long  and  inveterate  practice  has  obtaioedj 
for  them  this  impunity.     Pleas  oi  judgment  already  recovered  for  the  same 
cause  of  action^  and  of  accord  and  satisfaction  by  the  creditor's  acceptaneOii 
of  goods,  were  of  late  years  the  pleas  usually  adopted.     With  regard  tnj 
the  former  plea  it  has  been  permitted  after  the  defendant  had  delayed  aniL 
deluded  the  plaintiff  by  promises  of  payment  (r),  and  had  taken  out  a  suibh 
mons  to  stay  proceedings  on  payment  of  debt  and  costs  C^).   With  respecti] 
to  the  plea  of  accord  and  satisfaction,  in  a  late  case  in  the  Court  of  Com*; 
mon  Pleas,  iu  which  it  was  pleaded  to  a  declaration  on  a  bill  of  exchange, 
[  *544  ]  the  Coart  'refused  to  allow  the  plaintiff  to  sign  judgment  upon  an  affidavit 
that  the  plea  was  utterly  false,  and  intimated  that  in  future  such  applications 
would  be  discharged  with  costs  (0«    In  one  case  the  Court  (ti)  set  aside  a; 
false  plea  in  assumpsit  for  use  and  occupation,  that  the  defendant  delivered 
to  the  plaintiff,  and  he  accepted  in  satisfaction  Riga  hemp  and  Russia  tal« 
low.    But  in  a  subsequent  case  (t;)  they  declined  to  interfere  where  a  sudi^m 
lar  plea  was  pleaded,  though  its  falsity  was  sworn  to. 

An  executor,  by  pleading  a  plea  manifestly  untrue,  and  which  he  knows 
to  be  false,  may  render  himself  liable  de  bonis  proprtis  (a;). 

As  a  discouragement  to  sham  pleading,  the  Court  has  suffered  a  plaintUK 
to  amend  a  defective  replication  to  a  false  plea  without  payment  of  costs  (jfy« 

BeoeDt  Formerly  it  was  the  practice  for  a  defendant  to  gain  time  by  first  plead-f| 

roles  com-  JQg  3^  sham  plea,  and  when  the  plaintiff  had  replied  to  the  same,  then  tfai^ 
tedant  t^  defendant  would  abandon  such  plea  and  plead  only  the  general  issue  ;  bolkj 
abide  by  now  Reg.  Gen.  Hil.  T.  2  W.  4,  reg.  46,t  precludes  a  defendant  hoot 
hUplea.     abandoning  his  first  plea  without  express  leave,  which  cannot  be  obtainoA 

unless  when  essential  for  the  purposes  of  justice  (z).    This  rule  has  greatrt 

ly  tended  to  put  an  end  to  sham  pleading. 

Reg.  Gen.      The  Prac.  Reg.  Hil.  T.  4  W.  4,  reg.  8,t  orders  that  "  Where  a  defend* " 
w%^r«r*  ant  shall  plead  a  plea  of  judgment  recovered  in  another  Courts  he  shafllij 
s/as'to      in  the  margin  of  such  plea  state  the  date  of  such  judgment ;  and  if  saotir^ 
pleas  of     judgment  shall  be  in  a  court  of  record,  the  number  of  the  roll  on  whiek 
rccoMrfl  ^^^    proceedings  are  entered,  if  any,  and  in  default  of  his  so  doing  tfaftc 


(9)  8  Taant.  839.  coram  Bayley  and  Holroyd,  Jnstioes;  see  8  n. 

(r)  1   Bing.  880;    8    Moore,   487,  &   C*  &  R.  282.    In  1  B.  &  C.  it  ie  stated  that  the) 

When  this  plea  is  used  as  a  sham  plea,  it  Conrt  assigned  no  reason  for  maJking  the 

should  be  alleged  that  the  jadgment  was  re-  absolute. 

covered  in  another  Court,  see  the  reason,  anUf         (fp)  2  B.  &  C.  81 ;  8  D.  &  R.  21, 8.  C 

481,  n.  (y).  fUUy  reported. 

(t)  Hill  V,  Tybatt,  HU.  Term,  1820,  E.  B.;         (2)  1  Sannd.  886,  note  10;   1  Manb.  21S 

1  Archb.  Pract.  127,  2d  ed.  218;  anU,  489,  490. 

(0  1  M.  &  P.  888;  4  Bingh.  612,  S.  C.  {y)  1  East,  870. 

(u)  2  D.  &  R.  661;   1  B.  &  C.  286,  8.  C.         {z)  See  farther  8  Chit.  Qen.  Pno.  722. 

t  See  Amerioan  Editor's  Prelhos. 
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llbiDtiff  shall  be  at  liberty  to  sign  judgment  as  for  want  of  a  plea ;  and  in       °- 

psd  tbe  same  be  falsely  stated  by  the  defendant,  the  plaintiff,  on  producing  w*^*"*^ 

i  certificate  from  the  proper  officer  or  person  having  the  custody  of  the  ^^fj*"* 

records  or  proceedings  of  the  Court  where  such  judgment  is  alleged  to  have  ^ 

been  recovered,  that  there  is  no  such  record  or  entry  of  a  jud'gment  aa 

fterein  stated,  shall  be  at  liberty  to  sign  judgment  as  for  want  of  a  plea  by 

leave  of  the  Court  or  a  judge  "  (a).    This  rule  entitles  a  plaintiff  to  aiga 

JBdgment  as  for  want  of  a  plea,  unless  the  defendant,  in  the  margin  of  his 

Iflea  of  judgment  recovered  in  another  courts  truly  states  in  the  margiu 

ifhefeof  the  particulars  by  which  the  judgment  may  be  found  on  record.  The 

jtfect  of  the  rule  prevents  any  such  plea  from  gaining  time  during  a  vacati(Hi 

|«Dtil  the  next  term,  *and  has  put  an  end  to  the  utility  of  a  sham  plea  of  [  *546  ] 

^idgment  recovered  in  ordinary  cases.     But  that  rule  does  not  apply  to  a 

dea  by  an  executor  or  administrator  of  a  judgment  recovered  against  him 

\f  asother  creditor  (6). 


The  rules  whidi  prevul  in  the  constf:ucHon  and  allowance  of  a  {dea  in  ^°*  ^'"^ 

let,  That  it  is  to  be  construed  most  strongly  against  the  defendant;       &o. 

Sr,  That  a  general  plea,  if  bad  in  part,  is  bad  for  the  whole ;  and  3dly, 
it  surplusage  will  not  in  general  vitiate. 

let.  As  it  is  a  natural  presumption  that  the  party  pleading  will  state  his  g^^|^ 
e  as  favorably  for  himself  as  possible,  and  that  if  he  do  not  state  it  with  agiinst 
its  legal  circumstances,  the  case  is  not  in  fact  favorable  to  him,  it  is  a  tht  plaa. 
le  of  construction,  then  if  a  plea  has  on  the  face  of  it  two  intendments,  it 
ill  be  taken  most  strongly  against  the  defendant ;  that  is,  the  most  un* 
orable  meaning  shall  be  put  upon  the  plea  (c) ;  a  rule  which  we  have 
{i)  obtains  also  in  the  case  of  other  pleadings  (1).  Therefore  ia 
ass,  if  tbe  defendant  plead  a  release,  without  saying  at  what  time  it  was 
e,  it  shall  be  intended  to  have  been  made  before  the  trespass  was  com* 
kitted  (e) ;  and  in  trespass  to  land,  a  plea  of  liberum  tenementum,  not  stair 
hg  that  the  close  was  the  defendant's  freehold  at  the  time  of  the  trespasses^ 
is  insufficient  (/).  So  at  common  law,  if  to  a  bond  the  defendant  plead 
^7ment,  it  shall  be  intended  to  have  been  made  after  the  day  appointed 
itr  payment,  if  he  do  not  aver  it  to  be  otherwise ;  and  in  pleading  a  prom- 
ke  by  a  third  person  to  pay  the  debt  of  another,  it  seems  to  be  necessary 
fcaver  in  the  plea  that  the  promise  was  in  writing  (g*). 

But  this  rule  of  construction  does  not  obtain  where  the  unfavorable 
^nmingis  inconsistent  with  another  part  of  the  plea  (A).    And  there  are 

(i)  See  JorriB'B  Boles,  89,  note  (a).  anU^  288. 
.  (*)  Power  V,  Iiod,  1  Biog.  N.  C.  804;  8         (e)  Plowd.  46. 
wwl  140;  8  M.  &  Soott,  119,  a  C.  </)  Com.  Dig.  Pleader,  E.  5. 

At)  Com.  Dig.  Pleader,  £.6;  Go.  Idt  808         (g)  AnU,  222.    1  Saand.  276  a,  tad  qmrt^ 

•?  Plowd.  29,  46.  asiic.  684,  n.  (6). 
J<0  Jnto,  287.    Eiieot  of  pleading  oyer,         (A)  10  Co.  59  b;  ante,  280,  281,  287. 

(1)  An  equiYooal  aTermeDt  in  pleading  should  be  construed  most  strongly  against  the  plead- 
f  Sloenm  v.  Clark,  2  HiU,  475;  Ferris  v.  N.  A.  Fiie  Ins.  Co.  1  UUl,  71;  United  States  «. 
^hB.  1  flowaid.  (U;  a)  104;  8.  C.  17  Peters,  88;  Borrows  v.  Yonnt,  6  Blaekf.  468;  Halligaa 
^  Qnesp  &  Book  blani  R.  Bi  Co.  16  lUinAis.  668;    Teny  •.  8train»  2  CMrter,  (IimL) 
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KnuB  or    some  cases  in  which  matters  are  implied  in  favor  of  the  plea ;  thus,  it  is 
noi'&a  ®^^  ^y  ^^^^  ^^^®  (*)j  *'*^'^  necessary  circumstances  implied  by  law  need 
not  be  expressed,  as  in  the  plea  of  a  feoffment  of  a  manor,  livery  and  attorn- 
ment are  implied  (j) ;  so  where  it  is  pleaded  that  land  was  assigned  for 
dower,  it  is  not  necessary  to  say  it  was  by  metes  and  bounds,  for  it  shall  be 
intended  a  lawful  assignment,  which  is  by  metes  and  bounds  {k) ;  and 
[  *646  ]  where  surrender  *of  a  lease  for  years  is  pleaded,  and  that  it  was  agreed  to 
by  the  lessor,  it  is  not  necessary  to  say  that  he  entered,  for  it  shall  be  in- 
tended, and  it  is  not  usual  to  plead  a  re-entry  upon  a  surrender,  any  more 
than  it  is  to  plead  livery  upon  a  feoffment  (/)  ;  so,  where  it  is  pleaded  that 
a  sheriff  made  his  warrant,  it  is  unnecessary  to  say  that  it  was  under  his 
seal,  for  it  could  not  be  his  warrant  if  it  were  not"  (m).    And  if  a  man 
•    plead  that  he  is  heir  to  A.  he  need  not  say  either  that  A.  is  dead,  or  had 
no  son  (n).    Other  instances  of  this  rule  have  been  before  given  (o).    And 
we  have  seen  that  if  an  allegation  is  capable  of  two  meanings,  that  expo- 
sition shall  be  adopted  which  will  support,  not  that  which  will  destroy  the 
pleading  (/>). 


Sdly.  Bad 
inpirt, 
bad  in 
Whole. 


2dly.  If  one  entire  plea  be  bad  in  part,  it  is  insufficieni  for  the  tthok  ; 
(g)  (1).  We  have  already  in  part  noticed  this  doctrine  in  considering  ' 
that  a  plea  must  contain  an  answer  to  all  it  assumes  to  answer ;  and  if  it  ' 
fail  to  do  so  it  is  not  an  effective  bar  even  as  to  the  part  really  answered «{ 
(r).  In  assumpsit  on  several  promises  in  different  counts,  if  the  defend* 
ant  plead  the  statute  of  limitations  to  the  whole,  and  it  is  a  bad  plea  as  to  | 
one  of  the  counts,  it  will  also  be  insufficient  as  to  the  residue  (5)  (2)  ;  and  | 
in  an  action  against  an  executor  or  administrator,  if  the  defendant  plead 
several  judgments  recovered  against  himself  in  that  character,  and  that  he 
has  not  sufficient  to  satisfy  them,  if  the  plea  be  bad  or  false,  or  avoided,  as  to 
one  of  the  judgments,  it  will  be  bad  for  the  whole ;  but  if  the  jndgmenta 
pleaded  had  been  against  the  testator^  it  would  be  otherwise  (t  )  (3).  In 
one  case,  however,  it  was  held  that  if  one  of  the  judgments  pleaded  were 
against  the  testator  and  a  third  person,  and  the  defendant  did  not  show  that 
the  testator  survived,  without  which  the  executor  is  not  chargeable,  the 
plea  is  bad  for  the  whole  (u)  ;  but  the  propriety  of  this  decision  was  ques> 
tioned  by  Lord  Yaughan  (n;).  So,  if  several  persons  join  in  one  plea,  if  ft 
be  bad  forgone,  it  will  be  bad  for  the  others  (y).  The  extent  of  this  role 
will  be  considered  when  we  treat  of  pleas  by  several  defendants  (z).    It 


(t)  8  Co.  Bep.  81  b;  anU,  321. 

(1)  Ck).  Lit.  803  b,  B.  P.;  Cro.  Elii.  401. 

(k)  Com.  Big.  Pleader,  E.  9. 

(/)  Cro.  Car.  101. 

(m)  Cro.  Eliz.  68;  Palm.  857.  8.  P. 

(n)  2  Saund.  805  a,  note  18. 

(0)  AnU,  731,  222. 

(  p)  Ante,  287. 

(q)  Com.  Dig.  Pleader,  E.  86,  F.  25;  8  T. 
B.  876;  8  B.  &  P.  174;  1  Saund.  887,  note  1, 
28,  note  2;  2  B.  &  C.  216;  6  Bing.  274.  The 
role  explained,  &o.  Staph,  on  Plead.  2d  ed.  448; 
and  see  Tremeere  v.  Morrison,  1   Bing.  N. 


C.  96;  and  4  T^r.  &  Or.  85;  8  DowL  198, 
194. 

(r)  AnU,  522;  6  Bing.  274. 

(c)  1  Lev.  48. 

(0  1  Saund.  887,  and  notes;  5  T.  B.  80, 
807. 

(u)  2  Saund.  60,  61,  note  4;  1  Saund.  SS7, 
note  1. 

(x)  Vaugh.  R.  104;  1  Saund.  887,  note  1. 

(y)  8  T.  B.  876,  878;  1  Saund.  28,  n.  2;  2 
Bing.  528,  instatnoe  of  a  constable  joining  in  a 
bid  plea  in  trespass. 

(z)  PotL 


(1)  Ten  Eydk  «.  Waterbury,  7  Cow.  51;  Briggs  v.  Cox,  7  Dowl.  &  RyL  410;  Ferrand  r.  . 
WaUcer,  5  Blackf.  424;  Shearman  v.  Fellows,  5  Blaek£  459.  * 

(2)  Vide  Perkins  «.  Bnnback,  2  Mass.  81.  , 
^  (8)  Aoo.  Douglas  v.  Satterlee,  11  Johns.  16.  The  plaintiff  should  demur  spedaflj  to  the; 
judgments  which  are  badly  pleaded,  and  traverse  the  xwidue.    Ibid. 
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seems,  that  if  a  special  plea  amount  in  part  to  the  general  issaes,  and  be  to  auun  or 
,  that  extent  defective,  for  that  reason  it  is  bad  in  toto  (a).     The  statement  ^roSf&o" 
,  of  several  distinct  debts  in  a  plea  of  setoff  is  an  exception,  because  the        ' 
I  statement  of  the  debts  in  such  a  *plea  is  in  the  nature  of  a  declaration  con- 
I  faiDing  several  counts  ;  and  therefore  if  one  of  such  debts  be  insufficient, 
I  llie  plaintiff  must  not  demur  to  the  whole  plea,  but  only  to  that  part  of  it 
i  Thich  relates  to  the  objectionable  ground  of  set-off  (6).     In  trespass,  if  a 
,  plea  of  justification  consists  of  two  facts,  each  of  which  would,  when  sep- 
I  aratelj  pleaded,  amount  to  a  good  defence,  it  will  sufficiently  support  the 

justification  if  one  of  these  facts  be  found  by  the  jury  (c) :  the  other  might 

be  rejected  as  surplusage. 

3dly.  The  rules  with  regard  to  surplusage  and  unnecessary  allegations  ^^7-  Sa>^ 
irhich  we  have  before  considered,  prevail  in  general  with  respect  to  pleas  ^f*^ 
and  every  other  part  of  pleading  (rf)  :  and  we  have  explained  that  surplus-  luuwg^^ 
ige,  or  unnecessary  matter,  repiigmmt  and  contradictory  to  what  went 
htfore  in  any  point  910/  material^  will  not  vititate  the  pleadings,  according 
to  the  maxim  utih  per  inutile  non  vitiatur ;  and  such  surplusage  and 
ledondant  or  repugnant  part  shall  be  rejected,  especially  after  a  verdict  (e) 
(1).  Various  illustrations  of  the  general  rule  have  been  given.  As  an  ad- 
ditional instance  we  may  observe  that  if  the  defendant  in  replevin  make 
eognizance  as  bailiff  to  A.  administrator  of  B.  where  A.  might  have  dis- 
trained in  his  own  right,  the  words  "  administrator  of  B."  shall  be  rejected 
as  surplusage  (/).  There  is,  however,  considerable  danger  in  surplusage 
in  the  statement  of  material  matter ;  for  where  a  party  takes  upon  himself 
lo  state  in  any  pleading  a  substantive  matter,  or  alleges  a  precise  estate, 
(although  not  bound  to  do  so,)  if  it  be  material  and  bear  on  the  question, 
ine  gives  the  other  side  the  advantage  of  traversing  it  (g*) .  Thus  in  Leake's 
;t&se  (A),  it  was  necessary  that  the  plaintjff  should  show  that  he  had  some 
tight  to  put  his  cattle  into  the  close,  against  which  the  defendant  was  bound 
to  repair  the  fence,  but  a  seisin  in  fee  was  not  necessary  to  give  that  right ; 
^  a  term  for  life  or  years,  or  even  an  estate  at  will,  or  right  of  common, 
tt  the  owner's  license,  would  have  conferred  that  right  (t)  ;  the  plaintiff, 
Jiowever,  thought  proper  to  allege  that  the  right  he  had  arose  from  a  seisin 
i^fee,  therefore  the  defendant  was  at  liberty  to  deny  that  right  as  much  as 
ttij  other  right  which  the  plaintiff  might  have  had  to  put  his  cattle  into 
the  close.  So,  in  another  case  (ft),  the  ground  of  the  plaintiff's  action 
VBs  that  the  defendant  would  not  permit  him  to  cut  down  the  remaining 
'^'^  trees ;  in  order  to  show  that  so  many  trees  were  left  standing  in  the 


i^)  See  1  SAund.  27;  Com.  Pig.  PiMder,  E.  806,  not«  U;  Id,  291. 
*i  aee,  however,  8  Lev.  40.  (/  )  Hob.  208. 

(i)  2  Bla.  Bep.  910.  (j)  AnU,  228. 

(c)  1  Taunt  146.  {h)  Dyer,  866;  2  Sannd.  206  a,  n.  21,  22; 

(<0  -Ante,  228  to  282.  and  207,  n.  24. 
A*)  Id,;  Bm.  Ab.  Pleas,  I.  4;  Com.  Dig.         (•)  1  Saond.  846,  n.  2. 
»Mier,  £.  12;  Co.  Lit  808  b;  2  Sannd.  806,         (fe)  Ydv.  195. 


(1)  Oarrol  v,  Peake,  1  Peten,  18;  U.  States  v.  Bnmliam,  1  Mason,  67;  ante,  228  to  282,  and 

Immaterial  mAtten,  aUeged  in  amavation  of  damaM  merely,  wUl  be  rejected   after 
**<>&  as  Borplnsage.     Duiiels  v.  Daniels,  7  Afoss.  186;  Biohards  v.  Famham,  18  PIdk. 

^t^lM^er  Qomes  imder  %  vidilieett  if  inoonsistent  with  the  precedent  matter,  may  be  i^Mte^ 
vivphiiaee.    Bladnrdl  v.  The  Board,  &c.  of  Xtawrenoe  Go.  2  Blaokt  148. 


%tS  OF  PUU8  a  BAR.  ' 

wood,  ha  stated  that  at  the  time  of  the  agreement  he  had  cat  down  onjy 
800  trees,  and  thoQgh  it  was  not  necessary  for  him  to  have  "^^stated  that 
precise  number,  but  haviDg  done  so,  and  the  number  that  was  left  beiDg 
material  to  show  the  damage  which  the  plaintiff  had  sustained  by  the  de- 
fendant's refusal  to  permit  him  to  cut  them  down,  he  gave  the  defendaat 
an  advantage  of  traversing  it  (/).  It  seems,  therefore,  that  a  too  precise 
or  particular  statement  of  material  matter  may  be  taken  advantage  of  upon 
the  trial  of  a  traverse  thereof;  but  in  general  not  by  demurrer,  as  the  ob- 
jection does  not  appear  upon  the  record,  but  depends  upon  the  evidence ; 
except  where  it  is  repungant  or  contrary  to  matter  precedent  Cm),  and 
though  such  repagnancy  may  not  in  some  cases  be  aided  by  verdict  (n), 
yet  if  it  appear  that  the  verdict  was  given  on  another  part  of  the  plea,  tht 
odstake  will  be  aided  (o). 


tV.  FOBMAL  PABIB  OF  PLEAS  IH  OBNlQtAL. 

M  Sm.     ^  framing  ever$f  plea^  whether  in  abatement  or  in  bar,  the  pleader  must 
*  eonstantly  keep  iu  view  the  following  formal  parts  of  the  plea,  and  the 
rules  and  decisions  respecting  them,  and  the  opponent,  when  endeavoriDg 
to  discover  a  defect,  should  pursue  the  same  course  of  ezaminatioii. 
The  following  is  the  outline  of  the  usual  form. 

(1)  In  the  King's  Bench. 

(2)  On  the  lOlh  day  of  Muoh,  A.  B.  IStS. 
(S)  JehnflOB  ^  (4  The  defendant,  by  £.  F.  his  attorney,  [or  *'  in  his  own  proper  penoo^'* 
*^-  /  (P)]  MJ"  ^^^*  (^)  ^-  [here  folloun  the  ground  of  defence,^  And  of  tbii  he 
DaTiB.  3  the  saad  defendant  pats  himseli  npon  the  ooantxy,  &c.;  (6)  [or  if  the  eonelueim 
biU«ka'nxi!6otMoayiheformi9ihi$:'\  *«and  this  he  the  said  defendant  to  ready  to  xwify, 
whereftire  Jm  pr^s  judgment  if  the  said  plaintiff  oii|^  [or  "ought  fwUktr^^'^  to  liafs  or 
maintain  his  aforesaM  aooon  thereof  against  him,  &o. 

(7)  Jdm  Hnlaw. 

l«t.  The  tide  of  Oonrt  at  top. 
iKTly.  The  date  at  top. 
Sdly.  The  names  of  parties  in  margin, 
ifldy.  The  commencement ;  describing 

1st.  Defendant's  appearance,  whetfier  in  person  or  by  attoP> 
ney,  or  prochein  ami. 
^.  .  ^  -  2dly.  When  he  is  to  make  fall  or  half  defence. 

L  ^^^  J  *3dly.  Whether  there  is  to  be  any  preliminary  BUggestion  or 

statement. 

ft 

(0  2  Sannd.  207,iiole21;  206,  note  2S;  2  defence,  and  tvliidi  is  etiU  retained.    Ite 

EMt,  462.  alterations  irere  introdnoed  l>y  the  Beg.  Ckn. 

(m)  Co.I^.208b.  HU.  T.  4  W.4,  as  wm  be  preeent^  shewn. 

(n)  Bao.  Ab.Pieas>l.4.  !Qie  aneient  finrm  was  thus;— <'cojaet  and. 

(o)  Id,  defendt  the  wrong,  [or  in  tretpau  *ioros»'l 

( j9)  Formerly  the  natme  of  tiw  dtfenoe^  and  iigory,  lotoa,  ^c,  and  si^  that  the  mSL 

nMher  fuU  or  kalft  need  to  be  stated,  and  plaintiff  oo^t  not  to  ha^e  or  maintun  Ua 

then  followed  the  allegation  that  the  plaintiff  aforesaid  aotion  thereof  agpuaat  him, ' 

^n^iiet  tohaye  or  maialain  his«stioii,  and  hew  in,** 
thin  foUowed  the  mxmmkM  the  gwwd  of 
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4tlil7.  Whether  there  is  to  be  any  prayer  of  judgment  in  the  i^* 

oommencement  or  other  petitio^  or  actumem  non.      ^^  >am». 
fithly.  Whether  the  plea  is  to  be  in  abatement  to  the  whole, 

or  to  a  part  only. 
6tbly.  Whether  to  be  in  bar,  and  whether  to  the  whole  or  to 
a  part. 
KUy.  The  body  of  the  plea. 

Ist.  Statement  of  time. 
2dly.  Statement  of  place. 

Sdly.  Statement  of  droamstanoea,  and  herein  of  forms  of  alle* 
gations. 
:  Mdy.  The  conclnsion  (g). 
TtUy.  Signature -of  connsel. 
Mdy.  Affidavit  when  and  what  to  be  annexed. 
;llUy.  The  forms  of  second  or  subsequent  pleas. 

We  will  consider  each  part  separatoly. 

1.  It  was  always  usual  at  the  head  of  the  plea  to  state  in  what  Court  it  lf\i^^ 
ms  pleaded,  as  *'  In  the  King's  Bench/'  or  *'  In  the  Common  Pleas,"  or  court. 
''In  the  Exchequer  of  Pleas ;"  and  without  this  title  of  the  Courts  it  might 

Ve  doubtful,  especially  if  there  should  happen  to  be  several  actions  be* 
tveeu  parties  of  the  same  names  in  different  Courts  at  the  same  time,  to 
vfaat  action  or  declaration  the  plea  referred.  There  is  not,  however,  any 
itatate  or  rale  prescribiDg  that  a  plea  shall  be  entitled  in  any  Court. — 
And  it  is  apprehended  that  the  omission  of  the  statement  of  the  Court 
voald  not  be  material,  and  that  the  plea  would  be  considered  as  having 
lefereace  to  the  declaration,  which  must  necessarily  have  been  in  the  same 
Ooort  as  to  the  plea. 

2.  With  respect  to  the  title,  before  the  Reg.  Gen.  Hil.  T.  4  W.  4,  f  ^l^u^ 
tD  pleas  were  entitled  of  a  term^  and  pleas  to  the  jurisdiction,  or  in  abate-  Hmg, 
Bent,  were,  as  we  have  seen,  in  general  required  to  be  entitled  of  the  same 
torn  as  the  declaration  (r)  ;  but  pleas  in  bar  might  be,  and  usually  were 
tttitled  of  the  term  of  which  they  were  pleaded,  which  was  frequently 
nbeequently  to  that  of  which  the  declaration  was  entitled  {s\  and 
where  matter  of  defence  had  arisen  ofter  the  first  day  of  the  term,  tne  plea 
vas  properly  to  be  entitled   specially  of  a  subsequent  day  (t).    But  the 

Beg.  Qen.  Hil.  T.  4  W.  4,  reg.  I,t  now  expressly  requires  every  plead' 

%  to  be  entitled  of  the  day  of  the  month  and  the  year  when  *the  same  [  *^^^  ] 

was  pleaded.    But  there  cannot  be  a  demurrer  on  account  of  an  improper 

date  at  the  top  (i«). 

8.    The  names  of  the  partiet  in  the  margin  do  not  strictly  constitute  any  Sdlj.  Tht 
pitrt  ofthe  plea.    The  surnames  only  are  usually  inserted,  and  that  of  the  ^^"^^[{gi 

inUiA 
(9)  Every  plea  in  bar  must  conolade  to  the      b,  0,  d.  margin. 

IMmtrj  or  with  a  Teriflcation,  2  I>owl.  664;  2  (i)  Poif,  vol.  iii.  And  see  also  a  snggestion 
«.  M.  &  Bob.  26,  a  G.  after  imparlance,  pott,  toI.  iii. 

I    (>')  Jinii,  454.  (u)  Neal  v.  Riohards,  2  DowL  94;   and  8 

(«)  Baa  Ab.  Fliat,C.  2;  2  Sannd.  1  t  2  a,     Chitiy  Qen.  Prae.  716, 

tSet  Amsrioan  Editor's PMftMt. 
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IT.  fOBM  defendant  precedes  the  plaintiffs  as  "  Johnson  ats.  Davis.^'  Thef 
ASD  PAEM.  gj^Q^i^j  correspond  with  the  names  in  the  declaration,  or  if  the  defendant 
plead  in  abatement  or  bar  by  another  name  to  that  in  the  declaration,  thft 
difference  shoald  be  specified  in  the  margin,  thns,  ^^  C  D.  sned  by  the 
name  of  E,  D.  ats.  A,  £."  (1).  It  has  been  decided  that  it  is  sufficient,  i& 
a  qui  tarn  action,  to  entitle  the  plea  of  nil  debet  with  the  names  of  the  partiei 
as  above,  without  the  addition  of  qui  tarn,  &c.  to  the  plaintiff's  name  (v)^ 
After  the  parties  have  once  been  named  in  the  previous  pleading  by  chris^ 
tian  and  surname,  they  may  in  the  plea  be  described  as  the  said  defend- 
ant and  the  said  plaintiff,  without  repeating  the  names  (z). 

4thi7.  The     4.  With  respect  to  the  commencement^  we  will  first  state  the  practio» 
m«at  *°^^  ^^/^^  ^^^  recent  rules,  and  then  the  present  practice.    AjoA  first  the  name 
Befote  the  of  the  defendant ;  we  have  seen  that  when  the  defendant  pleaded  misno- 
reoeat       mer  in  abatement,  a  plea  commencing  with  the  words,  *^  And  the  saii 
"■^        Richard,  sued  by  the  name  of  Robert,"  or  thus,  "  and  he  against  whom 
the  plaintiff  hath  exhibted  his  bill  by  the  name  of  J.  S.  &c."  was  insuffi* 
cient  (.v).     A  plea  in  bar  commencing  in  the  same  manner  was  also  badoa 
special  demurrer  (r).     When  the  defendant  was  sued  by  a  wrong  name, 
and  wished  to  defend  in  his  right  name  without  pleading  in  abatement,  it  I 
was  proper  to  begin  his  plea  thus:  "  And  CD.  against  whom  the  said 
A.  B.  hath  exhibited  his  bill  by  the  name  of  E.  D.  comes  and  defends  the 
wrong  and  injury,  when,  Ac."  (a.)     A  mis-statement  of  the  defendanfff  \ 
christian  name  in  the  commencement  of  his  plea  in  bar,  did  not  entitle  thd  j 
plaintiff  to  treat  it  as  a  nullity,  and  sign  judgment  as  for  want  of  a  plea  i 

(6).  I 

After  the  names  of  the  parties  in  the  margin,  the  defendant's  appear* 
ance  and  defence^  (venit  et  defendit  vim  et  injnriam)  were  to  be  stated. 
Some  observations  have  already  been  made  on  these  parts  of  pleading  (c)*  , 
The  appearance  might  in  general  be  stated  to  have  been  either  in  person 
or  by  attorney^  for  a  defendant  was  at  liberty  to  appear  and  defend  in  per* 
son,  and  this  was  usual  in  an  action  against  an  attorney  or  prisoner  \d). 
[  *551  ]  As  a  feme  convert,  when  sued  alone,  is  ^incapable  of  appointing  an  attor* 
ney,  she  should  defend  in  person  {e) ;  an  idiot  should  also  appear  in  pe^ 
son,  and  it  is  said  that  any  one  who  can  make  a  better  defence,  shall  be  ad- 
mitted to  defend  for  him  ;  but  a  lunatic,  or  one  who  becomes  non  compos 
mentis  J  must  appear  by  guardian,  if  he  be  within  age,  and  by  attorney  if  of 
full  age  (/).  An  infant  must  plead  by  guardian,  and  not  by  attorney  (2) 
or  prochein  ami  (g*),  and  if  he,  whether  in  the  case  of  a  sole  or  sevend  de- 

(v)  7  East,  888.  (c)  Ante,  427,  428. 

{x)    So  deoided  as    to   a  declaration  in         (d)  Sayer,  217. 

Meeke  v.  Oxlade,  1  New.  B.  289,  and  other  («}  Co.  Lit.  126  b;  2  Inst  890;  F.  N.  & 

oases.  8  Chitty's  Gen.  Pr.  467,  note  (r).  27;  2  Saand.  209  o;  anU,  427, 428;  see  Oe 

(y)  Ante  J  466,  427.  fbrms  port,  toI.  iii. 

(c)  8  Wns.  418.  (/ )  Id. ;  4  Co.  124  b;  2  Saund.  888,  noH 

(a)  Pottt  Tol.  iii. ;  8  Wentw.  210.  4,  886;  Bao.  Ab.  Idiots  and  Lonatios. 

{b)  7  D.  &  R.  611.  (g)  Ante,  482,  poit,  toI.  iii. 

(1)  See  Cleft  v,  Hosford,  12  Vermont,  296. 

(2)  Vide  Mookey  v.  Grey,  2  Johns,  182;  Dewitt  v.  Post,  11  Johns.  460;  Jeffrie  e.  BobideiiDE» 
8  Mis.  88;  Clark  v.  Turner,  1  Boot,  200;  Knapp  v.  Crosby,  1  Bfass.  479;  Miles  v.  Boyden,  ft 
Pick,  218;  Alderman  v.  TirreU,  8  John.  418;  BedeU  v.  Lewis,  4  J.  J.  Muih.  662;  BbMUfd  f. 
Hibbard,  19  WendeU,  96. 
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Jkadmt  pleaded  by  attorney  (1),  it  was  error  (A)  (2) ;  and  therefore  the   "•  «>"* 
Maintiff  was  bound  in  such  a  case,  for  his  own  security,  to  take  out  a  sum-  ^"®  p^»« 
S0DS  to  compel  him  to  appear  by  guardian,  and  to  alter  his  plea,  or  for  ^^  ^ 
haye  to  do  it  for  him  (t).    A  plea  by  a  corporation  aggregate,  which  is  m«Qt. 
ncapable  of  a  personal  appearance,  must  purport  to  be  by  attorney  (A?). 
In  a  plea  by  husband  and  wife,  it  is  stated  that  they  appear  by  their  at- 
tmej  (/).    The  plea  should  also  be  in  the  name  of  an  attorney  of  the 
Goort  in  which  the  action  is  brought,  legally  competent  to  practice  there- 
in (m).    It  must  also  be  in  the  name  of  the  attorney  by  whom  the  defend- 
ant appeared,  unless  there  has  been  an  order  to  change  the  attorney,  or  the 
j^intiff  may  sign  judgment  (n).    Though  the  appearance  has  been  enter- 
ed in  the  name  of  an  agent  to  a  country  attorney,  the  plea  may  be  in  the 
ttme  of  the  priocipal  attorney  (o) ;  it  ought  not,  however,  where  there 
lie  aeTeral  attorneys  in  partnership,  to  be  in  the  name  of  the  firm,  but  on- 
1^  in  the  name  of  one  of  them  (jp). 

We  haye  already  stated  the  signification  of  the  term  defence,  its  nature, 
and  die  form  of  it  in  a  plea  in  bar  (9).  Before  the  recent  rules  every  plea 
in  bar  must  have  begun  with  the  defence  (r)  ;  and  it  should  seem  that  if 
ike  defendant  plead  only  to  part,  and  confessed  the  residue,  the  defence 
Aoald  be  coiifined  to  the  part  intended  -to  be  pleaded  to,  and  not  cqyer 
4e  whole  (5). 

In  a  plea  qf  IIlq  general  issue ,  or  other  plea  in  bar  to  the  whole  declara- 
tion, which  merely  denied  what  was  alleged  in  the  declaratioo,  and  did 
lot  introduce  any  new  matter,  it  was  not  usual  to  insert  the  allegation, 

that  the  plaintiff  ought  not  to  have  or  maintain  his  aforesaid  action 
against  the  defendant;"  but  after  stating  the  defendant's  ^appearance  and  [  *552  ] 
Us  defence,  the  plea  immediately  denied  the  matter  stated  in  the  declara- 
Ibn,  and  concluded  to  the  country  (t).  But  special  pleas,  after  stating 
tte  appearance  and  defence,  began  with  this  allegation,  actionem  non  ha- 
hre  debet  {u)  ;  which  always  alluded  to  the  commencement  of  the  action, 
ttd  not  to  the  time  of  the  plea  (x),  and  payment  of  the  debt  without  costs, 
tfler  action  brought,  was  therefore  no  defence  (jy).  No  defence  which 
ttose  after  action  brought  could  be  given  in  evidence  under  the  general 


{i)  AnU,  428.  Bat  the  infiint  only  conld 
tlbg  error,  5  B.  &  Aid.  418. 

(Q  2  Wils.  50;  2  Saimd.  117  f;  7  Taunt. 
«1S;  1  Moore.  251, 8.  G. 

{k)  Bro.  Ab.  Corporation,  28;  Co.  Lit  66 
b;  Com.  Dig.  Pleader,  2  B.  2. 

(/)  2  Saund.  219;  Com.  Dig.  Pleader,  2  A. 
But  the  objection  would  not  entitle  the  plain- 
tiff to  treat  the  plea  as  a  nullity.  Hill  v. 
XiOi,  2  Bowl.  696. 

(»)  Barnes,  259.  By  an  nnoertificated 
•ttornejr,  Tidd,  9th  ed.  77. 

(ft)  2  New  Bep.  509;  6  East,  549;  Tidd, 
^  ed.94;  ud  vide  18  Yes.  161,  195,  in 
Qnaoery. 

(0)  3B.  &P.  Ill;  Barnes,  289. 

(p)  4  East,  195. 


iq)  AnUt  428.  And  see  farther,  3  LeT. 
240;  Com.  Dig.  Abatement,  I.  16. 

(r)  Com.  Dig.  Pleader,  £.27;  8  B.  &  P.  9 
a;  Co.  Lit  227  b;  aiUe,  427, 428. 

(t)  Com.  Dig.  Pleader,  £.  27.  See,  as  to 
qualities  of  a  plea,  anf«,  522,  528. 

(0  Salk.  519;  |X)t<  vol.  iii. 

(u)  Salk.  211 ;  post.  vol.  iii. 

(x)  7  East,  586;  8  East,  816;  4  B.  &  C. 
898. 

(y)  8  T.  B.  186;  4  East,  502;  1  Campb. 
558,  559.  Payment  of  debts  and  costs,  in 
Aill  satisfaction,  after  action  brought,  if  spe* 
cially  pleaded,  was  a  good  plea.  Holt's  C. 
N.  P.  6;  5  B.  &  Aid.  886;  1  D.  &  R.  546,  S. 
C. 


(1)  That  tiie  plidntiff  may  enter  a  nolU  protequi  as  to  the  iniSmt,  vide  Hartness  v.  Thomp- 
^f5  lohns.  160.  Woodward  v.  Newhall,  1  Pick.  500.  20  Johns.  160, 161.  Or  as  to  a  feme 
ftiert    Biedman  v.  Vanderslioe,  2  Bawle,  844. 

(2)  Vide  Dewitt  v.  Post,  11  Johns.  460.  SUver  v.  Shelbaok,  1  DaU.  165.  Idooie  v.  M'Ewen, 
(  Berg.  &  Bawle»  878.    Arnold  v,  Stanibrd,  14  John.  417. 
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XT.  lOBx  issue :  such  defences  always  irere  required  to  be  speclallj  pleaded  (i) 
AKD  FABw.  jjj  ^^^^  Q^  ^^^^^  .f  ^^^  defendant  by  his  plea  denied  the  ralidity  of  the 
4thi7.  Tlw  deed,  or  if  an  heir  pleaded  rien  per  descent,  it  was  more  formally  correct 
comroenoe-  ^  ^^^  onerari  non  debet,  and  not  actionem  non  (a) ;  and  in  that  case  the 
plea  should  describe  the  deed  as  a  writing  or  ^'  supposed  writing  obliga- 
tory," and  should  not  admit  that  it  was  a  deed  (6).   In  repleyin,  if  the  defes' 
dant  said  '^  he  well  avows,^^  instead  of  well  achtowledges  the  caption,  no  ob' 
jection  could  be  taken  {c^.    When  the  matter  of  defence  arose  before  the 
commencement  of  the  suit,  actionem  non,  &c.  was  generally  the  proper 
commeocement ;  but  matter  of  defence,  arising  after  action  brought,  must 
have  been  specially  pleaded  in  bar  of  the  further  maintenance  of  the  suit 
{d).    If  the  matter  of  defence  arose  after  issoe  joined,  it  must  have  been 
pleaded  puis  darrein  continuance,  (^)(1) ;  and  if  it  arose  after  trial,  aa 
audita  querela  was  in  general  the  only  remedy  (2) ;  although  in  some  in- 
stances the  Court  would  afford  relief  on  a  summary  application.    In  an  ac- 
tion against  husband  and  wife,  both  must  have  defended  and  joined  in 
the  plea,  or  the  plaintiff  should  demur,  or  there  would  be  a  repleader,  al- 
though the  action  were  merely  for  the  tort  of  the  wife  (/).     Where  the 
plea  was  only  to  a  part  of  the  declaration,  it  must  not  in  the  commence* 
*  ment  profess  to  cover  the  whole  declaration  (g*)  (3) ;  and  it  must  designate 
specifically  the  part  to  which  it  was  to  be  applied,  or  the  plaintiff  might  de* 
mur  (A).  The  mode  of  pleading  in  these  cases  was  thus :  ^^  And  the  said  de- 
fendant, by  E.  F.  his  attorney,  comes  and  defends  the  wrong  and  injury, 
when,  4&C."  and  '^  as  to  the  first  count  of  the  declaration,"  (or,  if  in  coih 
[♦558]  enant,  ^'  as-*to  the  said  supposed  breach  of  covenant  first  above  assigned," 
or,  if  in  trespass,  ^^  as  to  the  breaking  and  entering,  &c."  enomerating  the 
particular  trespasses  mentioned  in  the  declaration  intended  to  be- justified) 
(t^  '^  the  said  G.  D.  says,  that  the  said  A.  B.  ought  not  to  have  or  main- 
tam  his  aforesaid  action  thereof  against  him,  because  he  says,  that,  &c." 
At  common  law,  before  the  statute  of  Anne,  which  introduced  several 
pleas,  it  was  usual,  particularly  in  actions  of  trespass,  for  the  defendant  to 
plead  as  to  the  force  and  arms,  and  whatever  else  was  against  the  peace 
of  the  king,  not  guilty,  and  as  to  the  residue  of  the  supposed  trespasses, 
a  justification  (A:).   Aud  the  defendant  must  take  care  to  state  in  the  com- 
mencement the  whole  of  the  trespasses  he  intends  to  justify,  and  if  he  omit 

(ar)  Holt's  C.  N.  P.  6;  4  B.  &  Aid.  8i5  ;  6 
/£{.  886;4B.  &C.  890.    - 

(a)  1  Saand.  290,  n.  8;  Lord  Baym.  217; 
2  Salk.  616. 

(6)  Cro.  Eliz.  800;  1  Saand.  290,  noted; 
291,  notel;  Ld.  Raym.  1&41;  2  Bol.  Bep. 
140;  Com.  Dig.  Pleader,  £.  27. 

(c)  Cro.  Jao.  878;  1  Saand.  847  e.  note  4; 
and  see-  NiobolBon  v.  Llghtfoot,  £.  T.  8  May, 
1818  K  B 

{d)  4  East,  602;  6  Id.  414;  antt,  646.686. 
Ab  to  pleading  bankruptcy  after  action  brought 


and  before  plea,  see  9  Bast,  S2.    Afkor 
6  B.  &  C.  106. 

(e)  See  pott,  as  to  these  pleas. 

(/)  Con.  Dig.  Pleader,  2  A.  •;  On.  Jas. 

288. 

{g)  As  to  this  rale,  anU^  623. 

(A)  Com.  Dig.  Pleader,  £.27;  1  Sid.  818; 
Latw.  241;  8  B.  &  P.  174;  anU,  628,  621. 

(t)  Astotheeffectof  thisontherBplkstiBi 
in  trespass,  see  2  Campb.  17& 

{k)  See  1  Saand.  10,  24,  82.  296. 


(1)  Vide  Cobb  v.  Curtis,  8  Johns.  470.    A  defence  arising  after  salt  oommenoed  should  be 

Eleetded  in  bar  if  the  farther  maintenanoe  of  the  tfbtion  is  not  in  bar  generaUy,  Kunsler  v.  K»* 
au8,  6  ilill,  819;  Boyd  v.  Weeks,  6  Hill,  398. 

(2)  It  is  usual,  however,  to  grant  the  same  relief  on  motion  as  the  party  might  have  ob- 
tained by  aiuiUa  querela.  Baker  v.  Judges  of  Ulster,  4  Johns,  191,  and  see  n.  b.  2d  edit 
ibid. 

(8)  GiUeside  V.  Thomas,  16  Wend.  464,  and  tiM  eases  cited  in  the  opimoa  of  tlM  ooait. 
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my  fMiericU  part,  the  plaintiff  will  be  entitled  to  recover  pro  tcmto  (Z),   ^f.  iobx 
18  where  the  declaration  inter  alia  alleged  that  the  defendant  dragged  the  ^^  ''^"'' 
fiiaiQtiff  through  a  pond,  and  the  special  plea  only  covered  other  trespass-  ^^^y-  '^^ 
«8 ;  it  was  held  that  the  plaintiff  was  entitled  to  recover  for  such  dragging  J^Sit**^^^ 
Ihroagh  the  pond,  although  it  was  insisted  that  he  ought  to  have  new  as- 
fflgned  (i). 

In  actions  of  trespass  to  personal  or  real  property,  where  the  declara- 
tion contains  several  counts,  varying  the  statement  of  the  injury  to  the 
Mime  personal  chattels,  or  to  the  same  closes,  it  has  been  usual,  in  order 
to  save  the  expense  of  several  distinct  pleas  to  each  count,  to  render  the 
same  plea  applicable  to  all  the  counts  (m).  In  this  case  the  trespasses 
complained  of  in  the  different  counts,  and  which  were  intended  to  be  justi- 
lied,  were  first  enumerated  in  the  introductory  part  of  the  plea ;  and  then 
followed  the  statement  of  actionem  no/i^  &c. ;  and  it  was  then  alleged  that 
tiie  close  and  grass,  &c.  mentioned  in  the  first  count,  and  the  close  and 
grass,  &;c.  mentioned  in  the  last  count,  at  the  several  times  when,  &;c.  were 
the  same  close  and  grass,  &c.,  and  not  other  or  different^  and  that  the  seiz- 
ing and  taking,  &;c.  mentioned  in  the  first  count,  and  the  seizing  and  tak- 
ing, &c.  mentioned  in  the  last  count,  were  the  same  and  not  other  or  differ^ 
«<  (w).  But,  as  before  observed,  these  allegations  identifying  the  tres- 
passes were  traversable  ;  and  this  mode  of  pleading  could  not  in  strictness 
be  supported,  but  was  demurrable  (o).  Where  it  is  certain  that  the  dif- 
ferent 'counts  were  for  the  same  trespass,  and  it  is  expected  that  the  [  •SSi  1 
]iiaintiff  would  not  demur,  it  was  considered  advisable,  in  order  to  save 
expense,  to  risk  that  concise  mode  of  pleading ;  but  the  plaintiff  should 
^mar  or  traverse  the  allegation  if  he  really  contended  that  several  dis- 
tinct trespasses  thus  united  in  the  plea  were  committed  (p). 

The  Reg.  Gen.  flil.  T.  4  W.  4,  reg.  9,  10,  ll,t  have  introduced  Fanna  of 
material  alterations  as  well  respecting  the  commencements  as  the  conclu-  <^<>»^»**- 
9ions  of  pleas,  and  have  put  an  end  to  the  subtle  distinctions  respecting  seriM  l^ 
ialfmi  full  defence.    The  reg.  9  orders  that  "  In  a  plea  or  subsequent  B^.  Q«i. 
pleading  intended  to  be  pleaded  in  bar  of  the  whole  action  generally,  it  ^%^*^ 
•hall  not  be  necessary  to  use  any  allegation  of  actionem  non^  or  to  the  like  9/  * 
effect,  or  any  prayer  of  judgment ;  nor  shall  it  be  necessary  in  any  repli-  ^AcHontm 
nation  or  subsequent  pleading,  intended^  to  be  pleaded  in  maintenance  of  "^** ***** 
flie  whole  action,  to  use  any  allegation  of  precludi  non^  or  to  the  like  g^ry. 
tfect,  or  any  prayer  of  judgment ;  and  all  pleas,  replications,  and  subse- 
qacnt  pleadings,  pleaded  without  such  formal  parts  as  aforesaid,  shall  be 
taken,  unless  otherwise  expressed,  as  pleaded  respectively  in  bar  of  the 
whole  action,  provided  that  nothing  herein  contained  shall  extend  to  cases 
there  an  estoppel  is  pleaded." 


(0  Bush  V.  Parker  And  others,  1  Bing.  N. 
C.72. 

(n)  dee  ante,  414,  and  627,  628;  1  Marsh, 
17,  18;  6  Taunt.  198,  8.  C;  11  Moore,  48, 
But  where  there  had  been  but  one  trespass,  &c. 
it  Boffioed  to  plead  specially  to  one  of  the  counts 
vbich  contained  the  faUest  description  of  the 
flijoiy,  and  to  plead  onlj  the  general  issue  t<7 
■  tte  rest,  or  generally,  in  vhich  case  the  plain- 
tiff could  not  proceed  on  the  other  counts  so  as 
tpsYoid  the  defence  on  the  special  plea,  see 
««<«,8M;289,  n,  (/). 


(n)  See  Plead.  Ass.  401;  potU  vol.  iii^;  9 
Wentw.  47,  67;  Sir  T.  Baym.  449;  but  see 
ante^  414,  and  627,  628. 

(0)  Id.;  6  Taunt.  200;  1  Marsh.  17, 18,  S. 
C.  So  to  a  declaration  oontuning  two  counts, 
as  for  two  different  libels,  a  plea  of  justifica- 
tion to  the  whole  declaration,  alleging  that  the 
libel  in  each  count  was  one  and  the  same,  and 
that  the  publication  thereof  was  but  one  act, 
and  then  jostifying  one  libel,  was  holdea  bad, 
2  Chit  Rep.  291. 

(p)  JlnU,  414. 


Vol.  I. 


t  See  American  Editor's  Pre&oe. 
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▼.  ffoxK  It  will  be  observed  that  this  rule  is  expressly  confined  to  pleas  in  bar, 
^"^^  '-^W'  and  does  not  therefore  extend  to  pleas  in  abcUement^  and  which  accordiiig 
4thly.  The  ^o  the  antecedent  rules  of  pleading  must  always  be  expressly  limited  when 
Q^™        the  matter  in  abatement  only  affects  part  of  the  alleged  cause  of  action. 

It  was  held  that  the  expression  '^  whole  actions  generally  "  in  this  nev 
rule  means  as  well  the  whole  case  stated  in  any  one  count  (jq)  as  the  whole  i 
declaration  containing  several  counts,  unless  the  commencement  expresslj 
limit  the  plea  to  a  particular  count;  or  it  may  be  open  to  a  special  demur-  ' 
rer  (r). 

To  a  declaration  containing  two  counts,  first,  on  a  bill  of  exchange,  and  | 
secondly,  on  an  account  stated,  the  defendant  without  a  rule  to  plead 
several  matters  pleaded  ^^  that  he  did  not  accept  the  bill,"  and  for  a  far- 
ther plea  that  ^^  he  did  not  account,"  and  it  was  held  that  the  informality  of 
omitting  to  confine  each  plea  to  the  count  to  which  it  applied  did  not  au- 
thorize the  plaintiff  to  sign  judgment  {s).     It  may  here  be  proper  to  ref« 
to  the  recent  decision  (t)^  that  the  several  statements  of  debts  for  goods 
sold,  work  and  labor,  money  lent,  paid,  had  and  received,  and  account 
[  *555  ]  stated,  are  for  all  pleading*  purposes  to  be  considered  as  separate  counts.  | 
But  still  it  is  necessary  and  proper  that  when  a  plea  is  pleaded,  or  when  | 
the  matter  pleaded  is  properly  applicable  only  to  a  part  of  the  declaration,  | 
that  the  commencement  of  the  plea  should  be  expressly  and  in  terms  lim«  | 
ited  to  that  part  (u).  I 

SSb^S^       The  Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  10,t  orders  '*  that  no  formal  A-  \ 
reqi^te.   f^^^^  should  be  required  in  a  plea,  and  it  shall  commence  as  follows :  ^  The  j, 
said  defendant  by  Y.  Z.  his  attorney  (or,  *  in  person,')  says  that,  Ac* "  ! 

^mTla^  Reg.  1  orders  that  "  It  shall  not  be  necessary  to  state  in  a  second  or  i 
not  euen-  ^^^^^  V^^^  OT  avowry  that  it  is  pleaded  by  leave  of  the  Court,  or  accord*  ' 
tiai  in  ease  iug  to  the  form  of  the  statute,  or  to  that  effect." 

of  seTeral 

Sthly.  The  ^'  ^^^^  respect  to  the  body  of  the  plea^  which  states  the  substance  of 
body  of  the  the  defence^  the  allegations  depend  on  the  circumstanoes  of  each  particular 
pl«».  case.    The  forms  of  those  pleas  which  usually  occur  in  practice  are  given 

in  the  Third  Volume ;  and  the  qualities  of  a  plea,  as  well  in  respect  to 
certainty  of  time  and  place,  &c,  as  in  relation  to  more  material  matteiSi 
have  already  been  considered  (:c).  As  a  protestando  {y)j2LndeL  formd 
traverse  {z%  more  frequently  occurs  in  replications ,  we  will  postpone  the 
particular  consideration  of  them  till  that  part  of  the  work. 

In  point  of  form  in  trespass  and  other  actions,  when  the  plea  necessarily 
states  the  trespass  to  have  been  committed  at  some  other  time  or  place 
than  that  laid  in  the  declaration  (a),  it  is  proper,  immediately  precedinj 
the  conclusion  of  the  plea,  to  allege  that  the  supposed  trespasses  mention- 


eiuUm, 


iq)  Bird  V. HiggiBBon,  1  Har.  AWoU.  61;  4 
NeT.  &  Man.  605. 

(r)  Woriey  v.  Harriaon,  1  Har.  &  Wol.  426; 
6  Nev.  &  Man.  178,  S.  C;  and  see  Vere  v. 
Goldsborongh,  1  Bing.  N.  C.  868,  as  to  an  in- 
foTmsl  plea  to  two  counts  without  distinguish- 
ing which. 

(t)  Vere  v.  Goldsborough,  1  Bing.  N.  C. 
858. 

(0  Jonrdain  v.  Johnson,  2  Or.  M.  &  Bos. 
664;  6  Tyr.421. 


(tt)  Dueer  v.  Triebner,  8  DowL  188. 

(x)  See  ante,  621. 

(y)  Com.  Dig.  Pleader,  N. 

(jzr)  Com.  Dig.  Pleader,  G.  1.  &c. 

(a)  The  plea  should  follow  the  timi  sad 
place  laid  in  the  declaration,  unless  either  he, 
from  the  nature  of  the  case,  material,  and  the 
gist  of  the  dispute,  and  by  pursuing  the  deislai^  . 
ation,  there  would  be  an  incongruity  in  the 
plea  in  this  respect.  See  anU,  622;  2  SauiuL 
6  a,  note. 


t  See  Amerioan  Editor's  Pre&oe. 
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edin  the  plea  are  the  same  as  those  whereof  the  plaintiff  hath  complained.    ^*  xobk 
This  allegation  is  usually  termed  quas  est  eadem  (1)  ;  and  when  it  is  adopt-  ^^  '-^w- 
ed  in  the  above  case,  if  the  plea  also  conclude  with  a  traverse  that  the  de-  ^y-  ^^ 
fendant  was  guilty  at  any  other  time  or  place,  the  plaintiff  may  demur  spe-  ^i^,^ 
dally  (6). 

Bat  when  it  is  unnecessary,  and  consequently  improper,  to  vary  from  the 
time  or  place  laid  in  the  declaration,  and  the  declaration  and  plea  are  in 
th^e  respects  conformable  with  each  other,  the  quce  est  eadem  need  not 
be  ♦inserted  (c),  though  the  insertion  will  not  prejudice  j  but  in  that  case  L  ^^"  J 
if  a  traverse  were  added,  the  plea  would  be  informal  (d).  If  however,  the 
traverse  were  defective,  it  was  holden  that  it  would  be  rejected  as  sur- 
plusage (e)  ;  but,  in  a  late  case,  it  was  held  that  an  unnecessary  traverse 
•fter  the  guts  est  eadem  is  bad  on  special  demurrer  (/) 

A  plea  of  illegal  consideration  or  contract  contrary  to  any  express  sta-  corUra 

tate  should,  like  a  declaration  on  a  statute  for  a  penalty  incurred,  in  strict-/<w««|* 

wss  conclude  contrary  to  the  form  of  the  statute.    It  has  nevertheless  Jj^*^ 

been  decided  that  if  such  conclusion  be  omitted  the  plea  may  be  sustained  qoiaite  in  a 
(g),  plea. 

Every  plea  in  bar  must  have  its  proper  Conclusion  (A),  which  is  either  ethly.  The 
to  the  country^  or  with  a  verification ;  and  the  latter  is  either  of  fact  or  of  Conclu- 
Batter  oi  record  (A).     An  avowry  or  cognizance  in  replevin,  in  which  the  **^* 
defendant  is  an  actor,  is  an  exception  to  this  rule,  and  need  not  have  any 
tonclusion  (t).     In  an  action  against  husband  and  wife,  both  should  join 
in  the  concluding  part  of  the  plea  ( j  )  (2). 

When  there  is  a  complete  issue  between  the  parties,  viz.  a  direct  affir- 
itttive  and  negative ;  as  if  the  general  issue  be  pleaded  (3)-;  or  the  defend- 
ant simply  deny  some  material  fact  alleged  in  the  declaration  (4),  as  where 
the  plaintiff  declares  on  an  award,  and  the  defendant  pleads  no  such  award  ; 
.iieplea  should  conclude  to  the  country  (K)  (5).    And  such  conclusion 

(6)  Com.  Dig.  Pleader,  E.  81 ;  Cro.  Jao. 
S72;  2  Saand.  5,  n.  3;  Cowp.  162;  1  Saund. 
^;  Willes,  802.  Where  the  plea  varies  from 
,1fe  iayj  laid  in  the  declaration,  tither  the  aver- 
;*«t  of  qyM  €$t  eadem,  or  the  travene  of  the 
>iae  laid  in  the  declaration  is  proper,  and 
viQ  BiiflBce  :  but  it  is  superflaous  and  im- 
|nper  to  have  both  the  quae  est  eadem  and  the 
ttiTene,  id.  And,  as  remarked  by  the  learn- 
tA  editors  of  the  6th  edit,  of  Saanders'  Rep. 
^  ii.  6  e,  note  (p),  there  seems  to  be  no 
fBod  reason  why  the  averment  of  qua  est 
:inieR  should  not  be  considered  a  good  trav- 
*N  of  the  place  in  the  declaration,  as  much  as 
it »  of  time.  Sed  vide  Mr.  Sergeant  WiUiams* 
Mte,{<f. 

(0  Skin.  387;   Com.  Dig.  Pleader,  E.  81; 
Cuth.  281;  2  Saund.  5  b,  note  1. 
{d)  2  Saund.  5,  note  8;  Com.  Dig.  Pleader, 


E.  81. 

(«)  Id.;  Salk.,  641,  642;  2  Saund.  6. 
note  8. 

(/)  Henbrow  v.  Bailey  and  others,  8  Tjr. 
162. 

{g)  Peate  v,  Dioken,  1  Crom.  M.  &  Roe. 

427. 

{h)  Enowles  v.  Stephens,  2  DowL  664;  1 
Crom.  M  &  Ros.  26;  Com.  Dig.  Pleader,  E. 
28,  &c.;  Co.  Lit.  803  b. 

(t)  1  Saund.  848,  note  7;  Co.  Lit.  808  a; 
Plowd.  Com.  842, 168  a;  WiUes,  6. 

0)  Com.  Dig.  Pleader',  2  A.;  Cro.  Oar. 
694. 

{k)  Com.  Dig.  Pleader,  E.  82;  2  Saund. 
387,  n.  1,  196,  and  1  Saund.  103,  n.  1, 108  a, 
b.  note  8.  A  plea  in  bar  of  riens  en  arrere  to 
an  avowry  for  rent  should  so  conclude,  Ld. 
Raym.  641. 


(1)  Vide  Nevins  v.  Eeeler,  6  Johns.  68. 

(2)  In  trespass  quare  clautum  the  defendant  pleaded  a  license,  upon  which  issue  was  joined; 
(ttd  held  that  the  plaintiff  might  show  that  the  license  was  obtained  by  fraud  without  pleading 
lipecially.    Anthony  v.  Wilson,  4  Pick.  808. 

(8)  Garicy  v.  Price,  16  Johns.  267. 

(4)  Vide  Manhattan  Company  v.  MiUer,  2  Caines,  60;  Snyder  v.  Croy,  2  Johns.  428. 

(^)  Sherwin  v.  Bliss,  4  Vermont,  99;  Sampson  v.  Henry,  11  Pick.  879;  Hooper  v.  JelUson, 
22  Pick.  250;  Wait  v.  MaxweU,  4  Pick.  87;  HartweU  o.  Henimenway,  7  Pick.  117;  MeClun  fu 
*witt,  8  Cowen,  818. 
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IT.  jouL  seems  to  be  proper,  although  the  plea  nnnecessarily  contain  a  formal  traT- 
AKD  pum.  gj.gg  ^^^  rpjjjg  j.^jg  equally  prevails  whether  the  aflSruiative  be  first  in  the 
ethly.  The  pleading,  and  the  negative  subsequent;  or  vice  versa  {nt)\  and  therefore, 
^^uHm.  ^jjQ^gjj  ^^Q  negative  be  asserted  by  the  plaintiff,and  the  affirmative  by  the  de- 
•ion.  fendant,a8  where  the  plaintiff  in  his  declaration  alleges  a  breach  of  non-pay- 

ment of  a  sum  of  money  on  a  particular  day,  or  in  not  repairing,  &c.  and  the 
defendant  pleads  solvU  ad  diem^  or  that  he  did  repair,  the  plea  should 
conclude  to  the  country ;  but  in  debt  on  bond,  if  the  declaration  be  gene- 
ral, and  no  particular  breach  assigned,  a  plea  of  performance  of  the  con- 
dition must  conclude  with  a  verification  (n).  So,  whei'e  a  plea  puts  in  is- 
sue matter  of  fact  as  well  as  matter  of  record,  it  should  conclude  to  the 
[  *657  J  country  (1)  ;  as  if  it  be  alleged  in  a  declaration  that  the  *plaintiff  procure 
letters  patent,  and  the  defendant  plead  that  the  plaintiff  did  not  procure 
them,  the  plea  should  conclude  to  the  country ;  because  the  procurement 
is  the  principal  point  in  issue ;  so,  if  the  issuing  of  a  Jieri  facias  and  a 
levy  under  it  be  put  in  issue,  the  matter  may  be  referred  to  the  country 
by  the  party  traversing  those  facts  (o).  And  if  a  plea  conclude  with  a 
special  negative  to  the  affirmative  in  the  declaration,  it  should  condude 
to  the  country  (2) :  as,  for  instance,  in  debt  on  bond,  the  allegation  in 
the  declaration  of  the  making  of  the  bond  includes  the  allegation  of  the 
deliverjfr  as  a  deed  ;  and  therefore,  if  the  defendant  plead  that  he  deliver- 
ed the  deed  as  an  escrow,  he  may  conclude  to  the  country  (p).  Bat 
where  there  is  not  a  direct  negative  and  affirmative  this  plea  need  not 
80  conclude ;  as  if  in  debt  on  a  bond  to  account,  the  declaration  allege 
that  the  defendant  received  £20  for  which  he  did  not  account,  and  the  de- 
fendant plead  that  he  accounted  in  manner  following,  viz,  that  he  was 
robbed  of  it,  and  gave  notice  to  the  plaintiff;  this  plea  giving  color  to  the 
plaintiff,  and  referring  the  sufficiency  of  the  mode  of  accounting  to  the 
Court,  may  conclude  with  a  verification  (jj).  And  where  the  declaratioa 
is  founded  on  matter  of  record,  which  is  traversed  in  the  plea,  the  plea 
should  not  in  general  conclude  to  the  country,  but  should  allege  that  there 
is  no  such  record,  an(f  usually  concludes  with  a  verification,  and  prayer  of 
judgment,  si  actio^  &c.  (r) ;  but  a  verification  appears  to  be  unnecessary  in 
this  case  as  the  plea  is  in  the  negative  (^) :  and  if  an  action  of  debt  be 
brought  here  on  a  judgment  in  !&eland,  the  plea  of  nul  iiel  record  most 
conclude  to  the  country  (t), 

Conohiiion      j|.  jg  j^^  established  rule  in  pleading,  that  whenever  new  mailer  is  intro- 
duced on  either  side,  the  pleading  must  conclude  wilh  a  veriftcalion  or  aver- 

(0  1  Saond.  108  b;  Com.  Dig.  Pleader,  E.         {p)  1  Salk.  274;  4  Esp.  Repi  255;  Om. 

83.  Dig.  Pleader,  E.  82;  pott,  vol.  iii. 

(m)  Garth.  88,  89;   Com.  Dig.  Pleader,  £.         {q)  2  Lev.  5;  Com.  Dig.  Pleader,  £.  32. 
82.  (r)  2  Wils.  114;  Lil.  Ent  182, 404,  47J. 

(^0  Id.  (s)  Fortes.  889;  Com.  Dig.  Pleader,  E.  29; 

(0)  8    Mod.  79;    Com.  Dig.  Pleader,  E.  Salk.  620. 
82;  Bayer's  Rep.  20S,  209;   Hob.  244;  Stra.         (0  5  East,  478;  2  Smith  R.  26,S.C.;  4B. 
622;  1  M.  &  P.  102;  4  Bing.  428,  S.  C. ;  porf,  &  C.  411 ;  9  Prioe,  1. 
668. 

(1)  Allen  V.  Crofoot,  7  Cow.  46.  Vide  Lytle  v.  Lee,  5  Johns.  112;  Thomas  v.  Ramsey,  ft 
Johns.  26;  Everett  u.  Bartlett,  1  Spencer,  117;  Bennington  Iron  Co.  v.  Rutherford,  3  Harr.468u 
A  plea  conolading  with  a  yerifioation,  which  ought  to  conclude  to  the  country,  wUi  be  strk^es 
out  on  motion.  Copperthwait  v.  Dummer,  8  Harr.  258.  See  SteYens  v.  Bowen,  1  Harr.  16j 
Carthrw  v.  Clarke,  6  Leigh.  268. 

(2)  BugeM  V.  Upyd,  7  Marylaad,  17a 
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WKnty  in  order  that  the  other  party  may  have  an  opportunity  of  answering  !▼•  vobk 
it  (m)  (1).  The  usual  verification  of  a  plea  containing  matter  of  fact  runs  ^^  J?^»«- 
tbus,  "  and  this  the  said  defendent  is  ready  to  verify,  wherefore  he  prays  ^'^Jj*  ?^* 
judgment  if  the  said  plaintiff  ought  to  have  or  maintain  his  aforesaid  ac- 
tion thereof  against  him,"  &c. ;  and  if  the  word  "  certify  "  be  inserted  in- 
stead of  ^^  verify ^^  no  advantage  can  be  taken  of/  the  mistake  (.t).  An 
aTowry,  we  have  seen,  does  not  require  any  conclusion  (y).  A  plea  of  bank- 
ruptcy pleaded  under  the  statute,  though  introductory  of  new  matter,  should 
pursue  the  terms  of  the  act,  and  conclude  to  the  country  (z)  (2).  And 
where  one  of  several  facts  *in  a  declaration  is  denied  with  a  formal  tra-  [  ^bh'i  ] 
verse,  the  plea  may  conclude  with  a  verification,  or  to  the  country  (a). 
,  If  matter  of  record  be  pleaded,  as  a  judgment  recovered  for  the  same  de- 
;  viand,  &c.,  the  plea  should  conclude  with  a  prout  patet  per  recordum^  and 
a  verification  by  the  record  ;  and  if  several  records  be  pleaded,  they  should 
be  respectively  verified  (6).  But  if  matter  of  fact  as  well  as  matter  of 
Tecord  be  jointly  put  in  issue,  the  trial  may  be  by  jury,  and  the  plea  may 
eonclude  to  the  country  (c).  So,  if  matter  of  record,  as  a  fine,  be  plead- 
ed with  other  matters  not  of  record  and  constituting  one  entire  defence,  al- 
though that  part  of  the  pleading  which  states  the  fine,  should  refer  to  the 
record  thereof,  yet  the  plea  may  conclude  with  the  general  verification, 
without  verifying  by  the  record  (d).  To  a  scire  facias  upon  a  recogni- 
sance against  bail  in  error,  if  the  defendant  plead  that  the  judgment  is 
pending  and  not  determined,  he  need  not  conclude  prout  patet,  &c.  the  plea 
being  in  the  negative  (e).  The  useage  and  practice  of  the  Court  is  not  mat- 
ter of  conclusion  to  the  country,  for  such  usage  is  not  admissible  in  a  plea 
which  puts  it  in  issue  (/). 

Where  the  plea  contained  a  verification,  it  generally  concluded  with  a  Prayer  of 
prefer  of  judgment  in  favor  of  the  defendant,  which  was  termed  the  de-  J^^«™«^*- 
mmd  or  petition  of  the  plea  (g*),  as  <^  wherefore  the  defendant  prays  judg- 
ment if  the  said  plaintiff  ought  to  have  or  maintain  his  aforesaid  action 
thereof  (A)  against  him,  <&c."  This  prayer,  before  the  recent  rule,  ought 
properly  to  have  corresponded  with,  and  be  founded  on,  the  commence- 
ment of  the  plea,  and  the  effect  of  the  matters  contained  in  the  body  of  it ; 
and  therefore  it  was  necessary  that  a  plea  of  matter  of  defence  arising  after 
the  commencement  of  the  suit  should  be  concluded  with  a  prayer  as  to  the 
further  maintenance  of  the  suit  (t) :  and  a  plea  in  abatement,  which  contain- 

(«)  1  Sannd.  168  a,  n.  8,  and  oaaes  there  (a)  1  8aund.  108  b,  o;  Com.  Dig.  Pleader, 

dted;  Com.  Dig.  Pleader,  £.  88.  K  88. 

ix)  Wmee,  6.  (6)   Com.   Dig.    Pleader,   E.   29;    WUlee, 

(y)  AnU,  566, 1  Sannd.  n.  7.  126. 

(s)  1  P.  Wme.  258,  259;    10  Mod.  160,  (c)  AnU,  566. 

247;  Fortes.  884;   Barnes,  880;  4  T.  R.  156;  (d)  1  M.  &  P.  102;  4  Bing.  428,  &  C. 

8  B.  &  P.  171 ;  6  Bing.  686.    To  a  special  plea  («)  2  Salk.  520. 

of  bankmptcj,  the  plaintiff  may  reply  that  (/)  ^  Price,  122;  see  ante,  469. 

the  certificate  was  obtained  by  fraud,  and  such  {g)  2  B.  &  P.  423;  2  Satind.  210 d;  4  East, 

replication  wiU  be  a  good  answer  to  the  plea,  502. 

though  the  enactment  to  that  effect  in  5  G.  2,  {h)  Bee  1  M.  &  P.  114. 

e.  80,  s.  7,  is  not  repeated  m  6  G.  4,  o.  78;  (»)  4  East,  602;  anU,  552;  see  Steph.  2d 

Horn  V.  Ion,  4  B.  &  Adol.  78.  ed.  445.                                                                 • 

(1)  Vide  Herd  v.  Dishman,  2  Hen.  &  Mun.  660;  Smith  v.  Walker,  1  Wash.  185;  Service  v 
Heermance,  1  Johns.  91;  Bailey  v.  Smith,  1  Boot,  248;  Shafer  v.  Stonebraker,  4  Gill.  &  Johns. 
845;  McClore  v.  Irwin,  8  Cowen,  818. 

(2)  Vide  LytlA  «.  Lee,  5  Johns.  112;  Thomas  v.  Bamsqr»  6  Johog.  26. 
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xy.  rosx  ed  matters  in  part  abatement  of  the  writ,  must  be  pleaded  accordingly  (k), 
AHD  PAET8.  g^^^  ^g  ^j^^  Court  would  ex  officio  give  judgment  in  favor  of  the  defendant 
^j^^^^T^®  according  to  the  substance  of  the  plea,  without  reference  to  its  conclosioa 
'  (1),  an  error  with  regard  to  the  prayer  of  judgment  in  the  concluding  part 
of  the  plea  was  not  material,  except  in  the  case  of  a  plea  in  abatement  (/)• 
In  an  action  for  debt,  the  defendant,  in  pleading  a  tender,  *ought  to  havo 
concluded  his  plea  by  praying  judgment  if  the  plaintiff  ought  to  have  or 
maintain  his  action  to  recover  any  damages  against  him ;  for  in  that  action 
the  debt  is  the  principal,  and  the  damages  were  only  accessary:  but  in  a^ 
sumpsH  the  damages  are  the  principal,  and  therefore  in  pleading  a  tender 
in  that  action  the  defendant  ought  to  have  concluded  his  plea  with  a  prsjet 
of  judgment  if  the  plaintiff  ought  to  have  or  maintain  his  action,  to  recover 
any  more  or  greater  damages  than  the  sum  tendered,  or  any  damages  by 
reason  of  the  non-payment  thereof  (m).  In  pleading  matters  of  estoppd, 
the  defendant  in  the  conclusion  of  his  plea  should  rely  upon  it  (n) ;  and 
that  established  rule  as  applied  to  estoppel  was  expressly  continued  by 
Reg.  Gen.  Hil.  T.  4.  W.  4,  reg.  9. 

whln'to^        It  was  enacted  by  the  statute  of  4  &  5  Ann.  c.  16,  s.  1  (1),  "  that  no  : 

objeot  to     advantage  or  exception  shall  be  taken  of  or  for  the  want  of  averment  of  ^ 

conclusion  koc  paratus  est  verijicare,  or  hocparatus  est  verificare  per  recordum ;  or  of  ] 

of  plea.      Qj.  fQp  jjQi^  alleging  proid  patet  per  recordum^  or  any  other  matter  of  like 

nature,  except  the  same  shall  be  specially  and  particularly  set  down,  and  ^ 

shown  for  the  cause  of  demurrer.'*     Since  this  statute,  a  wrong  or  defect* 

ive  conclusion,  either  to  the  country  or  with  a  verification,  &c.  can  only  be 

objected  to  by  special  demurrer  (o). 

i^jSr'of  ^®  ^^^®  J'^st  seen  that  Reg.  Gen.  Hil.  T.  4.  W.  4.  reg.  9,  orders  that 
jadgment  '*'  in  a  plea  or  subsequent  pleading  intended  to  be  pleaded  in  bar  of  the  . 
IB  neoessfr.  fphole  action  generally  (p),  it  shall  not  be  necessary  to  use  any  prayer  of  ■ 
Regl'oen.  judgment^  but  the  case  of  an  estoppel  is  excepted  "  (p). 
hu/t.  4  *  Reg.  Gen.  Hil.  4  W.  4,  reg.  13,  orders  that  '^  all  special  traverses,  or 
w.  4,  r^.  traverses  with  an  inducement  of  affirmative  matter,  shall  conclude  to  Ae 
country  J  provided  that  this  regulation  shall  not  preclude  the  opposite  par^ 
Conclusion  ^^°^  pleading  over  the  inducement  when  the  traverse  is  immaterial."t 
of  tra-  Reg.  12  orders  that  '^  no  protestation  shall  hereafter  be  made  in  any 

Tones.       pleading,  but  either  party  shall  be  entitled  to  the  same  advantage  in  that 
totion^to'"  ^^  other  actions  as  if  a  protestation  had  been  made." 
be  made.         ^  defendant  has  a  right  to  give  evidence  in  support  of  his  plea  on  which 
Conse-       an  issue  in  fact  has  been  taken,  however  defective  such  plea  may  be  {q)* 

qaences  of 

of  deibct  in  | 

a  plea. 

{k)  Ante,  458,  460.  4;  Willes,  18;    Steph.  2d  ed.  448;  anU,  424, 

(0  .^nte,460;  1  M.  &  P.  124, 125;  4  Bing.  425;  2  C.  &  P.  148.  | 

528,  S.  C.  (o)  2  Saund.  190,  n.  5. 

]  (m)  2  Salk.  622,  628;   1  Ld.  Rajm.  254;         (p)  See  the  rale,  anto;  see  the  meaning  of 

Willes,  18.  those  words,  anU,  554. 

(n)  Co.  Lit  808  b;   Com.  Dig.  Pleader,  £.         {q)  Bowman  v,  RoBtrow,  8  Nev.  «  Mss. 

81;  Estoppel,  £.;  vide  also  1  Saund.  825  a,n.  551. 

(1)  The  King  v.  Taylor,  5  Dowl.  &  Ryl.  431.    Per  Abbott,  C.  J. 

(2)  The  first  thirteen  sections  and  the  20th  and  27th  sections,  are  in  force  in  PennsjlTania,  8 
Binn.  625;  Roberts'  Dig.  48.  See  laws  of  N.  T.  sess.  11,  o.  82,  s.  6, 1  R.  L.  120;  2  BaT.  Stat. 
252,  s.  4. 

t  See  American  Editor's  Pi«fiMe. 
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*V.   OP  SEVERAL  PLEAS.  ▼.  o»  SEVft- 

BAL  PLBA8. 

With  respect  to  the  pleading  of  several  pleas  to  the  same  declaration^ 
we  will  first  consider  the  former  practice,  and,  secondly^  the  practice  since 
Beg.  Gen.  Hil.  T.  4  W.  4.t 

With  respect  to  the  former  practice,  we  have  already  fully  considered  ^ 

doctrine  of  duplicity  in  pleading,  not  only  as  it  aflfects  pleading  in  general 
bat  also  as  it  more  particularly  relates  to  pleas  in  bar  (r).  Each  plea,  tak- 
en separately,  iq  still  open  to  objection  if  it  be  double,  that  is,  if  it  con- 
lain  two  or  more  perfectly  distinct  and  independent  answers  to  the  same 
eharge,  either  of  which  would  defeat  it  (s  ).  At  common  law  a  defendant 
eoold  not  plead  several  distinct  pleas  to  the  same  declaration  or  a  part 
thereof  (t\  which  often  led  to  much  inartificial  and  repugnant  pleading,  as  • 
ft  naturally  induced  the  defendant  to  endeavor  to  crowd  as  many  facts  and 
crgnments  into  his  plea  as  he  possibly  could  (u).  At  length  it  was  pro* 
Tided  by  the  statute  4  &  5  Ann.  c.  16,  s.  4  &  5  (x)  (1),  (but  which  does  not 
extend  to  actions  at  the  suit  of  the  king  (.v),)  *'  that  it  shall  be  lawful  for 
my  defendant  or  tenant  in  any  action  or  suit,  or  for  any  plaintiff  in  re* 
flevin,  in  any  Court  oi  record^  with  the  leave  of  the  Courts  to  plead  as 
•any  several  matters  thereto  as  he  shall  think  necessary  for  his  defence  (z) ; 
provided  nevertheless  that  if  any  such  matter  shall,  upon  a  demurrer  join- 
ed, be  judged  insufficient,  costs  shall  be  given  at  the  discretion  of  the 
Coort;  or  if  a  verdict  shall  be  found  upon  any  issue  in  the  said  cause  for 
fte  plaintiflf  or  demandant,  costs  shall  be  also  given  in  like  manner ;  unless 
fte  judge  who  tried  the  said  issue  shall  certify  that  the  defendant  or  ten- 
ant, or  plaintiff  in  replevin,  had  a  probable  cause  to  plead  such  matter, 
vfaich  upon  the  issue  shall  be  found  against  him.  Provided  also,  that 
JMthing  in  this  act  shall  extend  to  any  writ,  declaration,  or  suit  of  appeal 
ef  felony,  &c.  or  to  any  writ,  bill,  action,  or  information  upon  any  penal 
Mute.'' 

The  liberty  to  plead  several  picas  is  confined  to  Courts  of  record ;  and 
fterefore  if  in  the  County  Court,  and  other  inferior  Courts  not  of  record 
(a),  the  defendant  plead  two  or  more  pleas  to  the  same  part  of  the  decla- 
ration, the  plaintiff  may  demur  for  duplicity,  or  treat  the  second  plea  as 
annuity,  and  proceed  to  trial  on  the  first  (6).  And  in  Courts  of  record 
the  defendant  cannot  plead  non  assumpsit  (c),  or  nan  est  factum  {d)^  to 
the  whole  declaration,  and  a  tender  as  to  part  (2),  for  *one  of  these  pleas  [  *561  ] 
goes  to  deny  that  the  plaintiff  ever  had  any  cause  of  action,  and  the  other 

(r)  AnU^  226  and  582.  {y)  Rex  v.  Caldwell,  Forrest,  67. 

(t)  Id.  {z)  The  statute  does  not  extend  to  pleas  in 

(0  AnU,  582;  5  Bing.  45,  47.  abatemirU. 

(«)  2  Eanomaa,  141;  see  Boote's  Suit  at  (a)  See  Bao.  Ab.  Courts. 

Uw,  104;  Cowp.  Eq.  PI.  227;   and  Beames  {b)  Chitty  v.    Dendj,   1    Harr.   &  WoU. 

H.  Eq.  Index,  '*PUa.*'  169. 

(x)  The  construction  of,  and  practice  upon,  (e)  4  T.  R.  194. 

'-  statute,  are  stated  in  Com.  Dig.  Pleader,  {d)  Bla.  Rep.  906;    6  Tr.  97;   4  Taunt 


X.  2,  and  Tidd,  9th  ed.  654,  667.  459. 


(1)  Laws  of  N.  T.  sees.  86,  o.  56,  s.  10;  1  B.  L.  619;  2  Rev.  Stat  852,  s.  9. 

(2)  And  nan  e$t  factum,  and  a  tender  to  the  whole  declaration  cannot  be  pleaded  together. 
Otg^l  V.  Kimshead,  4  Taunt  469.  See  Jackson  v.  Webster,  6  Munf.  462;  1  Har.  &  GU.  407; 
16  Haas.  64, 55.  Payment  at  the  day,  and  payment  before  the  day,  cannot  be  pleaded  together. 
Ukayer  «.  Rogers,  2  Johns.  Cas.  152. 

t  Americao  Editor's  Prefiioe. 
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V.  or  mvE-  absolutely  admits  it  to  the  extent  of  the  sum  tendered  and  paid  into 
EAL  PLBA8.  Q^^p^;  Q^^  Jq  ^kn  actiott  OH  a  deed  made  beyond  seas,  the  defendant  re- 
lying in  some  of  his  pleas  on  matters  of  defence  which  necessarily  imported 
the  execution  of  the  deed,  the  Court  would  not  permit  him  to  plead  ntm 
est  factum  {e)  ;  and  the  defendant  will  not  be  allowed  to  plead  non-assump- 
sit  J  and  the  stock-jobbing  act  (/)  ;  or  non-assumpsit,  and  alien  enemy  (g')* 
The  Court  of  Common  Pleas  refused  to  allow  the  assignees  of  a  bank* 
rupt  to  plead  in  covenant  on  a  lease  non  est  factum^  and  that  the  premises 
did  not  come  to  them  by  assignment  (A).  And  in  the  exercise  of  their 
discretion,  that  Court,  in  scire  facias  on  a  judgment,  would  not  permit  the 
defendant  to  plead,  1st,  Payment ;  2dly,  Judgment  by  fraud ;  and  Sdly, 
That  the  judgment  was  upon  a  warrant  of  attorney  obtained  by  fraud  (t^i 
And  where  the  plaintiff's  title  to  an  advowson was  traced  in  quare  impedk 
.  through  a  period  of  two  centuries,  and  the  defendant's  claim  arose  on  the 
alleged  invalidity  of  a  deed  of  1672,  the  Court  would  not  allow  him  to 
traverse  all  the  allegations  in  the  declaration,  or  to  plead  more  pleas  thaa 
were  necessary  to  contest  the  deed  of  1672  (A;).  Nor  can  the  defendant  i 
plead  several  matters  which  require  different  trials,  as  in  dower,  ne  unques 
a^couple  en  loyal  matrimonies  and  ne  ungues  seisie  que  dower  (J)  (2) ;  fori 
the  first  matter  is  triable  by  the  bishop,  and  the  other  by  a  jury,  and  if  the  • 
former  be  found  against  the  defendant,  the  judge  cannot  certify  that  ho 
had  a  probable  cause  for  pleading  it.  Nor  is  the  king  bound  by  this  stat* 
ute ;  and  where  he  is  plaintiff,  the  defendant  cannot  plead  double  withoitf  i 
leave  of  the  attorney-general  (m).  Nor  does  this  statute  extend  to  any  ac* 
turn  or  information  upon  a  penal  statute  (n)  ;  and  as  the  king  is  not  bound 
by  this  statute  (o),  the  defendant  cannot  plead  double  to  an  information  of  : 
intrusion  (;?),  in  quare  impedit,  where  the  king  is  a  party  (jq^ ;  or  in  sdrt 
facias  for  a  bond  debt  to  the  king  (r)  ;  nor  could  he  plead  doublo  till  the 
32  Geo.  3,  c.  58,  in  an  information  in  nature  of  a  qm  warranto  (s).  And 
a  defendant  will  not  be  permitted  to  plead  the  general  issue  and  abo  a  plea 
of  justification  where  a  statute  allows  him  to  give  the  special  matter  ia 
evidence  under  the  general  issue  (f). 
[  •562  ]  With  the  above  exceptions  the  defendant  may  in  general  in  *differe$i 
pleas  state  as  many  substantially  different  grounds  of  defence  as  may  be 

(e)  8  Taant.  885.  262;  4  T.  B.  701;  9  Bast,  469,  Tidd,  9Ul  ed. 

(/)  1  B.  &  P.  222;  1  M.  &  P.  148.  666. 

ig)  1  B.  &  P.  222,  n.  (a);   2  Id.  72;  12  (o)  1  P.  Wms.220;  Forr.  57. 

£a8t»  206;  10  East,  826.  (p)  Parker,  1.  16. 

{h)  6  Bing.  12.  (9)  Willes,  138;  Barney  858,  &  G. 

(i)  2  Bing.  825.  (r)  Forrest,  57;  Parker,  1.    ' 

{k)  5  Bing.  41;   S.  G.  in  2  M.  &  P.  106,  (t)  1  P.  Wms.  220;  Parker,  10.     BeeisiinB 

and  4  Bing.  625.  on  the  act,  8  T.  R.  497;  9  East, 469;  5  E  & 

(0  2  Bla.  Bep.  1167, 1207.  Aid.  774;  1  D.  &  R.  488,8.  G.;  2  Chit.  BSll; 

(m)  VVilles,  588;  forr.  Rep.  Exoh.  57,  ▲.  Tidd,  9th  ed.  656;  6  B.  &  0.  1^7. 

D.  1801.  (0  Neal  v,  Maekenae,  4  Tyr.  670. 

(n)    2   Stra.  1044;    Rep.  Temp.   Hardw. 

(1)  The  pleas  of  general  performance  and  non  ttt  factum^  mar  be  pleaded  together,  fi)r  d*' 
fendants  are  not  confined  to  pleas  strictly  consistent.  Union  Bank  v.  Ridgely,  1  Har.  &  Gilt 
824. 

(2)  So,  nul  tiel  record  and  nil  debet,  or  payment,  cannot  be  pleaded  together.  Le  Co&te  •» 
Pendleton,  1  Johns.  Gas.  104.  S.  G.  Coleman,  72;  Games  v.  Duncan,  Coleman,  85.  Bat  ^ 
ooYenant ,  non  eat  factum  may  be  joined  with  a  plea  of  payment.  Merrey  v.  Cbiy,  3  Pick.  S8& 
And  see  Catts  v.  The  United  States,  1  Gall.  19,  where  in  an  action  of  debt  on  bond,  non  est  fat- 
turn  and  payment  were  pleaded  without  objection.  See  also,  5  Serg.  and  Bawle,  411.  Gee  •!» 
Union  Bank  r.  Ridgeley,  1  Har.  k  Om.  824. 
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ftooght  necessary,  thongh  they  may  appear  to  be  coatradictory  or  incon-  ▼•  o'  "■▼>- 
nstent  (tt)  (1).  Thus,  infancy,  a  release,  or  the  statute  of  limitations,  *^  "*^ 
night  be  pleaded  with  non  assumpsit ;  and  the  statute  of  gaming  or  usury 
might  be  joined  with  non  est  factum  (2;)  (2).  So,  in  trespass,  not  guilty, 
a  justification,  and  accord  and  satisfaction  ;  or  not  guilty,  and  son  assault 
demesne  may  be  pleaded  together  (^)  ;  add  not  guilty  and  liberum  tene^ 
mentum  may  be  joined  (2r).  So,  non  tenuity  no  rent  in  arrear,  and  infancy 
nay  be  separately  pleaded  in  bar  to  the  same  avowry  (a)  (3). 

When,  however,  the  various  pleas  are  clearly  repugnant,  and  would 
^eate  unjust  delay,  the  Court  will  sometimes  rescind  the  rule  to  ple^ad 
doable,  and  compel  the  defendant  to  rely  on  one  of  his  pleas  (Z^).  And  in 
the  Common  Pleas  a  second  perplexing  plea  containing  matter  which 
Bught  be  given  in  evidence  under  the  general  issue  is  not  allowed  to  be 
rdeaded  therewith  (c).  We  have  already  alluded  to  the  instances  in  which 
tt  is  impolitic  to  plead  the  general  issue((i).  As  the  defendant  will  not  be 
Mtitled  to  the  costs  of  unnecessary  pleas,  though  he  succeed  on  the  trial 
ipon  one  of  them,  unless  the  judge  certify  that  he  had  probable  cause  for 
jdteading  them,  care  should  in  general  be  taken  to  plead  only  defences  which 
will  probably  be  Sustained  {e'S  (4). 

It  is  hardly  necessary  to  oDserve,  that  if  a  defendant  succeed  on  either 
if  his  several  pleas,  he  is  entitled  to  judgment,  and  will  defeat  the  action, 
0  regard  the  matters  covered  by  such  successful  plea,  although  he  may 
-ke  unable  to  substantiate  his  other  pleas  to  the  same  matters  charged  in  the 
declaration  (/). 

Before  the  recent  rules,  when  several  pleas  were  pleaded  under  the  Form  of 
statutes,  each  second  and  subsequent  plea  should  in  strictness,  in  the  in-  ^^^^^  * 
trodactory  parts  of  each,  have  stated  that  the  same  was  pleaded  ^^  by  subeeqae&t 

plea  befon 

(«)  See  the  instanoeB,  Com.  Dig.  Pleader,  the  rale  to  plead  doable  was  rescinded,  per  2^-  ^^>^ 

'&2;  Tidd,  9fch  ed.  656,  666.  Baylej,  J.  in  Craigh  v.  Struoh,  26th  Feb.  ^  ^-  ^ 

(x)  Tidd,  9th  edit  666 ;  see  other  instances,  1830.  ^*  ^*^'  ^ 

M,  657;  anU^  660,  661.  (c)  6  Bing.  197.    What  are  pleas  of  this 

(y)  6  Bae.  Ab.  418,  and  other  instances,  natare,  and   as  to  than  pleas,  anU,  627> 

tf.  ,  641. 

(2)  Tidd,  9th  ed.  666.  {d)  Jinle,  607. 

(a)  1  Marsh.  74;  6  Taant  840,  S.  G.  (e)  4  &  6  Ann.  c.  16,  Si  6;  Tidd,  9th  ed. 

(6)  13  East,  256;  and  see  8  Bing.  685;  1  668;  7  Moore,  861. 
IL&P.  346;  4  Bing.  525;  6  Id,  42;  ante,        (/)  The  defendant  is  entitled  to  the  general 

AO,  661.    And  where  several  pleas  in  cove-  costs  if  he  succeed  on  one  plea,  which  is  oom- 

Bsnt  trayersmg  title  were  pleaded,  after  de-  plete  answer  to  the  action^  1  B.  &  Aid.  264;  8 

ftndaat  had  paid  prior  rent  to  the  plaintiff.  Taunt.  12&* 

(1)  Gordon  v.  Pierce,  2  Fairfl  218;  Cain  v.  Flynn,  1  Dana,  148. 
Doable  pleas  most  be  signed  by  connsel.    Dabois  «.  I^hillips,  6  Johns.  286;  Satterlee  v.  Satter- 

'  In,  Sib.  827. 

(2)  So,  non  eet  factum,  and  a  discharge  by  bankraptoy.  Atkinson  «.  Atkinson,  Str.  871; 
nhtips  V.  Wood,  Str.  1000.  J^on  est  factum,  and  usury.  Lechmere  v.  Rice,  2  Bos.  &  Pul.  12. 
The  general  issue,  and  the  statute  of  Umitations.  Da  Costa  v.  Cartaret,  Str.  889.  In  trespass, 
a  Uoense  and  jostificaUon.  Bao.  AIk  Pleas,  E.  3.  In  debt  for  rent  upon  a  parol  demise,  nil 
kabuU  in  tenementit,  and  non  demieit.  Ibid.  J>ron  attumptit  and  infiuicy.  Wilson  v.  Ames, 
ifkont.  840.  Abn  demitit,  and  no  rent  in  arrear.  Van  Holton  v.  Lewis,  1  M*Cord,  12.  In 
npleTin,  non  eepit  and  property  in  the  defendant.  Shuter  v.  Page,  11  Johns.  196.  So,  non 
w^it,  property  in  a  stranger,  and  liberum  tenementum,    Barnes,  864.    In  debt  for  rent  a  ten- 

~  V  ami  eviction.    Cary  v,  Jenkins,  Str.  496. 

(3)  In  replerin,  pleas  of  non  ctpii  and  property  in  another  may  be  joined.  Whitwell  v. 
Jtelte,  24  Pick.  26. 

(4)  In  the  Supreme  Court  of  Massachusetts,  a  motion  ibr  leave  to  plead  double  to  a  writ  of 
mtvt  was  denied,  the  court  doubting  whether  the  statute  allowing  double  pleading  extended  to 
vrits  of  error.    Parker  v.  Gilson,  1  Mass.  280. 
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▼.  Of  m«.  leo^e  of  the  Oaufi^  Jlrst  had  and  obtained,**  (1)  but  the  omission,  fhoogh 
hm  psauk.  imtechnioal,  appears  to  be  no  cause  of  demurrer  (g*).  If,  in  fact,  noleaTo 
had  been  obtained,  the  proper  course  was  either  to  sign  judgment,  or  l» 
apply  to  the  Court  to  strike  out  all  but  one  of  the  pleas  (A)  :  *and  the  latter 
course  should  be  adopted  where  several  pleas  were  improperly  pleaded  on 
a  rule  improperly  obtained.  Where  there  were  several  pleas,  it  was  advis- 
able, in  order  to  avoid  prolixity  and  expense,  if  practicable,  to  refer,  in  ssb- 
sequent  pleas  to  a  statement  of  the  same  matter  in  a  preceding  plea,  the 
same  as  in  the  case  of  several  counts  in  a  declaration  (t).  But  one  plea 
could  not  be  taken  advantage  of  to  help  or  vitiate  another,  for  every  plea 
must  stand  or  fall  by  itself,  unless  expressly  referred  to  by  an  appropriate 
allegation  (As)  (2) ;  and  the  plaintiff  cannot  use  one  plea  as  evidence  of  the 
fact  which  the  defendant  disputes  in  another  plea  (Q  (8).  So,  whers 
there  was  a  demurrer  to  part  only  of  the  pleading,  the  court  in  considering 
what  judgment  should  be  pronounced  upon  the  demurrer,  could  look  only 
to  that  part  of  the  record  upon  which  the  demurrer  arose,  and  not  ai  other 
collateral  parts  of  the  record  not  connected  with  it ;  and  therefore  upon  a 
demurrer  to  a  defective  plea,  the  defendant  could  not  claim  in  aid  of  a  repfi- 
cation  to  another  plea,  by  which  the  plaintiff  admitted  that  he  had  become 
a  bankrupt  and  assigned  his  estate  to  an  assignee,  &c.  {m).  Where  one 
plea  refers  expressly  to  the  exception  in  another  plea,uid  also  contains  an  ' 
averment  of  performance  of  covenants  in  the  said  deed,  which  deed  is  set 
forth  in  the  plea  referred  to,  but  not'  mentioned  in  the  exception  to  that 
plea,  both  pleas  may  be  taken  together  (n). 
Enk  to  Where  the  plaintiff  signed  judgment  for  want  of  plea,  because  the  nle 

1^^^  to  plead  several  matters  erroneously  entitled  0.  and  W.  instead  of  C.  and 
W.  and  another,  the  Court  of  0.  P.  set  aside  the  judgment  without  costs, 
on  an  affidavit  that  the  pleas  were  true,  and  that  the  defendant  had  a  good 
defence  (o). 

2c0j.  Of        The  liberty  to  plead  seueralpleas  having  been  abused,  and  the  usual  ez- 

JjJ2[*^      ouse  for  several  varying  pleas  to  avoid  the  risk  of  variance,  having  been  in 

nncB  Reg.  d  great  measure  removed  by  the  power  afforded  to  the  judge  trying  a  caase 

Gen.  HU.    to  amend  even  during  the  trial,  in  case  of  variances,  the  judges  thouglit  it 

Reg .600*  ^^^s*'^^®  *?y  *  general  rule,  to  qualify  the  liberty  of  pleading  several 

*       *  pleas,  given  by  4  £  5  Ann.  c.  16,  and  therefore  promulgated  the  rule  of 

Hil.  T.  4  W.  4,t  which  in  terms  prohibits  more  tiian  one  plea,  stating  the 

same  subject-matter  of  defence,  but  varying  only  in  statement,  description 

(^)  Andr.lOS;  lWil8.219;Oovp.500,601;  {I)   5  TIaiiBt  228;    1   HMh.  fisn.  81. 

ud  9uk  I  HeiL  Bla.  275»  278.  8.  G. 

{h)  Id.;  Tidd»  9th  ed.  658;  1  B.  &  P. 451.  (m)  6  B.  &  G.  216;  9  D.  &  R.  369, 8.  a 

Ci)  AnU*4n;  Wmes,  «80;  1  Mush,  38,  (n)  Bfaodoana  v.  Bobertsoi,  1  Yomgt  k 

86;  5  TiMni  228,  8.  G.  J.  11. 

(k)  WilkB,880;  1  Manh. 83;  5TaiiBt.228,  (o)  1  Bing.  187;  7  Moor*,  699,8.  C. 

8.  G.;  1  M.  &  P.  147, 175;  8.  G.  in  4  Bing.  (;i)  See  fdUy  8  Chitty's  Omw  Pnc  781  to 

485,  and  2  T.  &  J.  11.  787. 

■•'■-'  — 

(1  Bee  Bachardflon  v.  Whitfield,  2  M'Oord,  160. 

(2)  Plea  pleaded  under  leave  <k  the  Court  most  oontain,  in  each  of  tliem,  Bnffioient  mattfr  in 
law,  to  bar  the  plaintiff's  action,  and  they  cannot  be  made  to  depend  on  fbots  stated  in  other 
pleas.  Garrie  v.  Henry,  2  Johns.  481 ;  Sevey  v.  Blacklin,  2  Mass.  548;  GlementB  v.  Gribbs,  19 
Alabama,  241. 

(8)  See  Alderman  v.  French,  1  Pick.  1,  contra.  But  see  CiUey  v.  twhm,  2  Hew  Hamp.  19« 
and  Starkie  on  Bridenee,  (Am.  ed.  1828,)  295  n.  (1). 

t  See  Am«rioan  Editor's  Pi«(koe. 
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or  circiimstauces.  Formerlj,  aad  when  the  4  Ann.  c.  16,  was  first  enact-  ▼•  <^ 
ed,  the  practice  was  in  all  cases  for  the  defendant's  counsel  actually  to  *^  '™**' 
move  the  Court  for  leave  to  plead  more  than  one  plea,  and  the  Court  in 
each  case  actually  *exercised  its  discretion  whether  or  not  to  allow  the 
several  pleas.  But  it  soon  became,  especially  in  the  Court  of  King's 
Bench,  too  much  as  of  course  for  a  defendant  to  plead  as  many  pleas  as 
he  might  think  fit ;  and  it  became  expedient  to  repress  the  practice  by  the 
express  Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  S.f  However,  inconsistent 
pleas  may  still  be  pleaded  under  the  new  rules,  if  intended  bona  fide  to 
support  dififerent  substantial  grounds  of  defence ;  for  per  Bosanquet,  J. 
^^  The  word  ^  inconsistent '  was  studiously  kept  out  of  the  rules,  for  the 
subject  was  discussed,  and  it  was  felt  that  there  might  be  cases  in  which 
pleas  might  be  inconsistent  with  each  other,  and  sustain  substantially  differ- 
ent defences.  The  object  had  in  view  was  to  prevent  the  same  defence 
being  pleaded  in  different  forms  "  (g). 

However,  since  the  pleading  rules  prohibited  several  pleas  of  the  same 
subf'ect^matter  of  defence,  a  defendant  may  still  plead  as  many  pleas  of  dif- 
ferent matters  of  defence  as  may  be  reasonable  (r). 

The  Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  5,t  expressly  orders  "  that  sev- 
eral eonnts  shall  not  be  allowed,  unless  a  distinct  subject-matter  of  com- 
plaint is  intended  to  be  established  in  respect  of  each ;  nor  shall  several 
pleas,  or  avowries y  or  cognizances  be  allowed,  unless  a  distinct  ground  of 
answer  or  defence  is  intended  to  be  established  in  respect  of  each."  The 
rale  then  gives  several  instances  when  or  not  a  second  count  shall  or  not 
be  allowed  (f ),  and  proceeds  thus  to  pleas. 

Pleas,  avowries,  and  cognizances,  founded  on  one  and  the  same  princi-  ^nstftaoei 
pal  matter;  but  varied  in  statement,  description,  or  circumstances  only,  ^J[^^^|^^ 
(and  pleas  in  bar  in  replevin  are  within  the  rule),  are  not  to  be  allowed,    ries,  &o. 

Ex.  gr.    Pleas  of  solvit  ad  diem^  and  of  solvit  post  diem,  are  both  pleas  Payment 
of  payment,  varied  in  the  circumstances  of  time  only,  and  are  not  to  be 
allowed. 

But  pleas  of  payment,  and  of  accord  and  satisfaction,  or  of  release,  are  Aoooidiad 
distinct,  and  not  to  be  allowed.  ntisfto- 

Pleas  of  an  agreement  to  accept  the  security  of  A.  B.  in  discharge  of  ^^ 
the  plaintiff's  demand,  and  of  an  agreement  to  aocept  the  security  of  G.  Liability  of 
D.  for  the  like  purpose,  are  also  distinct,  and  to  be  allowed.  tiurd 

But  pleas  of  an  agreement  to  accept  the  security  of  a  third  person  in  ^^* 
dischai^  of  the  plaintiff 's  demand,  and  of  the  same  agreement,  describ-  tJfySmx 
iDg  it  to  be  an  agreement  to  fori)ear  for  a  time,  in  consideration  of  the  same  ip  oon- 
secnrity,  are  not  distinct ;  for  they  are  only  variations  in  the  statement  of  ^^^^^^ 
one  and  the  same  agreement,  whether  more  or  less  extensive,  in  conside-  of  third 
ration  of  the  same  security,  and  not  to  be  allowed.  ptr^. 

*In  trespass  quare  clausum  fregit^  pleas  of  soil  and  freehold  of  the  de-  [  *565  J 
fendant  in  the  locus  in  quo,  and  of  the  defendant's  right  to  an  easement  ^^'  ^^> 
there — ^pleas  of  right  of  way,  of  common  of  pasture,  of  common  of  turbary,  rf^Suf* 
and  of  common  of  estovers,  are  distinct,  and  are  to  be  allowed.  iraj,  right 

{q)  Daeere  v.  Triebner,  8  DowL  188;   7  826,  609. 
Bbg.  N.  C.  266,  267.  (i)  Bee  anUy  414, 416;  and  fee  the  r^to  at 

(r)  Hart  v.  BeU,  1  Hodgee'  Bep.  6, 16, 18;  length,  poat^  Appendix. 
IJkmL  188, 186, 416;  1  Bing.  N.  a  266, 828, 

t  See  American  EcQtor*s  Preftee. 


566 


OF   PLEAS  IN   BAB. 


T.  OF  »n-     But  pleas  of  right  of  common  at  all  times  of  the  year,  and  of  snch  right, 
»iL  PLKAfl.  ^^  particular  times,  or  in  a  qualified  manner,  are  not  to  be  allowed, 
ofcommon,      So  pleas  of  right  of  way  over  the  focus  in  quo^  varying  the  termini  or 
common  of  the  purposes,  are  not  to  be  allowed. 

aB?Mto.        Avowries  for  distress  for  rent,  and  for  distress  for  damage  ftasanl^  are 
Ten.         to  be  allowed. 

Bight  of  But  avowries  for  distress  for  rent  varying  the  amount  of  rent  reserved, 
Kstw»»fbr  ^^  ^^  *™®  ^^  which  the  rent  is  payable,  are  not  to  be  allowed, 
rent,  and  The  examples,  in  this  and  other  places  specified,  are  given  as  some  in- 
damage  stances  only  of  the  application  of  the  rules  to  which  they  relate ;  but  the 
'Db^^ibr  principles  contained  in  the  rules  are  not  to  be  considered  as  restricted  by 
lent         the  examples  specified. 

^  eases       The  6th  and  7th  rules  then  provide  the  remedy  for  the  violation  of 
m!mtioned  ^^^  ^^  x\iX^^  as  well  in  the  case  of  an  improper  second  count  as  in  the 
as  instan-  case  of  an  improper  second  plea  {().    The  practice  as  to  the  permitting 
oee  only,     or  refusing'  several  pleas  is  stated  in  the  author's  work  on  General  Prac- 
tice (tt). 
A  second        The  Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  11,  f  orders,  that  "  it  shall  not 
noTst^    be  necessary  to  state  in  a  second  or  other  plea  or  avowry  that  it  is  plead- 
that  it  is    ^d  bv  leave  of  the  Court,  according  to  the  form  of  the  statute,  or  to  that 
pleaded  by  effect."     But  still  Reg.  Gen.  Hil.  T.  2  W.  4,  reg.  34,  orders,  "  that  if  a 
loaTe,  &0.  party  pleaded  several  pleas,  avowries,  or  cognizances,  without  a  rule  for  : 
that  purpose,  the  opposite  party  shall  be  at  liberty  to  sign  judgment "  (x). 
But  where  a  rule  to  plead  several  matters  had  in  fact  been  obtained,  thou^ 
by  mistake  intituled  C.  v.  W.  instead  of  C  v.  W,  and  another,  the  Court 
of  G.  P.  set  aside  the  judgment  without  costs,  on  an  affidavit  that  the 
pleas  were  true,  and  that  the  defendant  had  a  good  defence  (^),  and  which 
decision,  although  before  this  recent  rule,  would  still  apply  in  practice. 


Ti.  or 

FUBASBT 
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In  general,  when  the  defence  is,  in  its  nature  joint,  several  defendants 
A»T8  (z),  jjjj^y  j^jjj  j^  |.jjg  g^jjjjQ  ^Yea,  or  they  may  sever,  without  committing  ^fauU 

[*566  ]  of  duplicity  in  pleading  (a)  (1),  and  one  defendant  may  plead  in  abate- 
ment (6)  ;  another  in  bar,  and  the  other  may  demur  (c)  ;  except  in  an  ae* 
tion  against  husband  and  wife,  when  the  husband  must  join  in  the  plea 
with  his  wife  (£{).  And  by  way  of  defence  two  may  join,  although  the 
subject-matter  of  their  plea  be  several,  as  in  an  audita  querela  («),  or 
though  their  different  defences  may  be  inconsistent  (/)  ;  and  in  trespass 


{t)  See  the  rules,  ante,  416;  and  pori.  Ap- 
pendix. 

(u)  8  Chitty'B  Gen.  Prac.  T82  to  787. 

(z)  Jervi9*8  Rules,  51,  n.  (i);  and  Heck- 
le V.  Sntton,  2  Dowl.  700. 
•(y)  1  Bing.  187;  7  Moore,  699,  S.  C. 

(z)  As  to  several  defendants  joining  or 
severing  in  their  pleas,  8  Chitty's  Gen.  Frao. 
487,  787. 

(a)  AnU.  226,  282;  Stephen,  2d  ed.  298. 


{b)  It  is  said  arguendo  in  Hob.  145,  that 
defendants  cannot  sever  in  dilatory  pleas,  aei 
quart,  see  id,  250;  Stephen,  2d  e(L  29B,b. 
(n).    The  practice  is  quite  otherwise. 

(e)2yjo.Ab  75;  Action,  Joinder,  H.  P.; 
Com.  Dig.  Pleader,  £.  85. 

(d)  Com.  Dig.  Pleader,  2  A.  8;  Cro,  Jas. 
289,  288. 

(e)  Cro.  £Us.  478. 

(/)  2  Hen.  Bla.  896;  2  Mod.  67. 


(1)  StiUweU  V.  Hasbrouok,  1  Hill,  561. 
t  See  Amorioaa  Editor's  Pre&oQ. 
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against  two  for  a  battery,  they  may  jointly  plead  that  the  plainliflF  assault-    ▼^  o»  - 
ed  them,  and  that  they  in  self-defence  beat  the  plaintiff;  or  they  may  sev-   ^^J[^ 
er  (jgr)  ;  or  they  may  jointly  plead  that  they  were  servants  of  N.  and  com-    dsrnd- 
mitted  the  assault  in  his  defence.     So,  two  may  jointly  justify  an  arrest      ^'s* 
under  a  joint  warrant  (A).    And  one  of  several  defendants  may  plead  not 
guilty,  and  the  other  a  justification  as  his  servant,  for  one  defendant  can- 
not by  pleading  oust  the  other  of  his  defence  (t). 

Joint-tenants  and  co-parceners  must  join  in  an  avowry,  and  cognizance 
as  their  bailiff  should  be  for  the  entire  rent  (7) ;  but  tenants  in  common 
must  sever  (1),  and  the  avowry  of  each  must  be  de  una  medietate  of  the 
whole  rent,  and  not  of  a  certain  sum  which  amounts  to  a  moiety  (A;). 
When  the  action  is  against  one  of  several  tenants  ih  common,  he  should 
avow  for  his  own  proportion,  and  in  general  he  makes  cognizance  as  bailiff 
of  his  companion  for  the  residue  (/)  ;  or  he  may  avow  only  for  his  undivid- 
ed share  of  the  rent  (m).  If  the  action  of  replevin  be  against  two  tenants 
m  common,  they  should  join,  one  avowing,  and  the  other  as  his  bailiff  mak- 
ing cognizance,  for  an  undivided  moiety  of  the  rent ;  and  then  the  one  who 
flrst  made  cognizance  avowing  in  his  own  right,  and  the  other  who  first 
avowed  making  cognizance  as  his  bailiff  for  the  other  undivided  moiety  (n). 
If  three  tenants  in  common  distrain  thirty  beasts,  it  is  said  they  each  should 
-avow  separately  for  ten  (o)  ;  and  one  tenant  in  common  cannot  avow  alone, 
for  taking  cattle  damage  feasant,  but  he  ought  also  to  make  cognizance  as 
bailiff  of  his  companion  (^p).  And  where  two  persons  are  defendants  in  re- 
plevin they  cannot,  it  seems,  make  several  avowries  in  their  own  right  for 
distinct  matters ;  thus,  if  one  avow  for  rent  service,  and  the  other  for  rent- 
diarge,  both  the  avowries  shall  abate,  for  the  Court  would  be  in  doubt  to 
which  of  them  return  should  *be  awarded  (g).  Several  persons  having  [  *5Q7  ] 
leveral  estates  cannot  join  in  prescribing,  because  the  prescription  of  one 
does  not  concern  the  other  (r)  ;  though  an  exception  has  been  allowed 
where  two  persons  commit  a  joint  trespass  (5).  So  personal  defences,  as 
coverture,  infancy,  &c.  should  be  pleaded  separately ;  and  one  of  several 
defendants  must  justify  by  command  of  another  defendant  who  suffers  judg- 
ment by  default,  for  his  act  shall  not  take  away  the  ground  of  defence 
from  his  servant  (A. 

A  plea  which  is  oad  in  part  is  bad  in  toto  (u)  ;  if,  therefore,  two  defend- 
ants join  in  a  plea,  which  is  sufficient  for  one,  but  not  for  the  other,  the 
^ea  is  bad  as  to  both  (2),  for  the  Court  cannot  sever  it  and  say  that  one  is 
goilty ,  and  that  the  other  is  not,  when  they  all  put  themselves  on  the  same 

(9)  2  yin.  Ab.  76,  pi.  14.  (m)  6  T.  B.  246;  2  Hen.  Bla.  887. 

(i)  Id.  pL  15, 16.  (n)  SaUc.  207;  6  T.  B.  247;  see  the  ibm 

(t)  2  Mod.  67.  pott,  Yol.  ill. 

(j)  Bfto.   Ab.  Joint-tenant,  K.;  Replerin,         (0) /J. ;  Go.  Lit.  s.  314,  817. 
X.;  6  T.  B.  246;  1  LeT.  109;  Sir.  T.  Baym.         (p)  2  Hen.  Bla.  887. 
aa  {q)  6  Co.  19  a,  88  b. 

■  (*)   Miter  in  covenant  far  rent,  4  B;  &  C.         (r)  2  Vin.  Ab.  56,  pi.  47;  76,  pi.  18. 
67;  6  D.  &  R.  72,  8.  C.  (i)  Id.  76,  pi.  18;  tee  ante,  9, 10.    Sed 

(/)  Bae.  Ab.  Joint- tenant,  K.  Replevin.  E. ;  qtuBre, 
&T.  B.  246;  1  Lev.  109;  Sir  T.  Baym.  80;  2  (0  2  Mod.  67. 

'Tin.  Ab.  69,  pL  27.  {u)  Ante,  616. 

(1)  Decker  v,  liTinsston,  16  Johns.  482. 

(2)  Vide  Moore  o.  Parker,  3  Mass.  810,  812;  Schermerhom  v.  Tripp,  2  Gaines,  108;  Mars- 
"Wlcr  V.  M'Lean^  Cranch,  158;  Bradley  v,  Hant,  7  Cow.  880.  The  above  rale  has  reference 
'«Uy  to  pleas  o^nstifloation,  in  which  the  &ots  charged  are  necessarily  conftssed,  and  not  to  ' 

9  whwh  denies  the  ftots.    Haydea  v,  Nott,  9  Conn.  867. 
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Txi.  puus  the  action  upon  the  general  issue  that  the  seed  was  tohoUg  nnprodactite 
Of  or-ow.  j^^^  worthless  (s).  But  it  has  been  held  that  negligence  in  the  condact. 
of  a  cause,  cannot  be  set  up  as  a  defence  to  an  action  on  an  attomcT's ' 
bill ;  at  least  unless  it  was  such  negligence  as  to  deprive  the  defendant  of  - 
all  possible  benefit  from  the  cause  (^).  And  if  a  consignee  of  goods  ao*^ 
cept  any  benefit  from  the  carriage,  he  cannot  defend  himself  from  the  paf«*t 
ment  of  freight,  on  the  ground  that  the  goods  have  been  'damaged  bf - 
the  master  in  carrying  them,  although  the  damage  exceed  the  amount  of 
the  freight  (w). 

So,  in  an  action  by  a  servant  against  his  master  for  wages,  the  latter' 
cannot  in  general  set  off  or  deduct  the  value  of  goods  lost  or  damaged  - 
by  the  negligence  of  the  former,  unless  it  can  be  proved  to  have  been 
part  of  the  original  agreement  between  them  that  the  servant  should  pay 
out  of  his  wages,  for  all  his  master's  goods  lost  through  his  negligence,  ia 
which  case  the  value  of  the  goods  lost  may,  under  the  general  issue,  be 
deducted  from  the  amount  of  the  wages  (n;).  Where  by  the  custom  of  ths* 
hat  trade,  the  amount  of  the  injury  sustained  by  the  hats  in  the  process  of- 
dyeing,  is  always  to  be  deducted  from  the  charge  of  dyeing,  the  defend* 
ant  is  entitled  to  such  deduction,  in  an  action  brought  by  the  dyer,  witk^ 
[  *670  ]  out  giving  any  notice  of  set-off  and  ^although  there  has  not  been  any  pre«j 
vious  adjustment  of  the  amount  of  the  damage  done  (tf).  And  it  is 
clear  rule  at  common  law  that  if  a  principal  permit  his  factor  to  assunM 
the  apparent  ownership  of  goods,  and  to  sell  them  in  his,  the  factoPt 
own  name,  the  vendee,  who  bought  them  in  ignorance  that  the  factor  aot*; 
ed  merely  as  an  agent,  may,  to  an  action  by  the  principal  for  the  prioSi 
set  off  a  debt  due  to  him  from  the  agent  {z)  ;  and  this  defence  may  be  giv- 
en in  evidence  under  the  general  issue,  or  specially  pleaded  in  bar  (a). 

But  before  the  statutes  of  set-off,  where  there  were  cross  demands  uneon^ 
nected  with  each  other ^  a  defendant  could  not  in  a  court  of  law  defeat  the< 
ib^  aAd*8*^  action  by  establishing  that  the  plaintiff  was  indebted  to  him  even  in  a  larger 
G.  2,  o.24»  sum  than  that  sought  to  be  recovered,  and  relief  could  only  be  obtained  in 
u  to  set-    a  Court  of  equity  (6).    To  remedy  this  injustice,  it  was  enacted  by  the  8 
Geo.  2,  c.  22,  s.  13  (c),  '^  that  where  there  are  mutual  debts  between  the 
plaintiff  and  defendant,  or  if  either  party  sue  or  be  sued  as  executor  or  ai^ 
ministratorj  where  there  are  mutual  debts  between  the  testator  or  intes- 
tate and  either  party,  one  debt  may  be  set  against  the  other ;  and  soeh  mat^'i 
ter  may  be  given  in  evidence  upon  the  general  issue ,  or  pleaded  in  bar  as 
the  nature  of  the  case  shall  require,  so  as  at  the  time  of  his  pleading  the 
general  issue,  where  any  such  debt  of  the  plaintiff,  his  testator  or  intestate, 
is  intended  to  be  insisted  on  in  evidence,  notice  shall  be  given  of  the  par- 
ticular  sum  or  debt  so  intended  to  be  insisted  on,  and  upon  what  accountii* 
became  due,  or  otherwise  such  matter  shall  not  be  allowed  in  evidence 


The  Btat- 
ute8  2Gk 


ofL 


fk)  9  B.  &  G.  259;  4  Man.  &  Ry.  208,  S. 
C. 

'(/)  2  New  R.  186;  7  6.  &  a  443;  1  M.  & 
E.  241.  S.  C;  1  R.  &  M.  817;  8  Campb.  461; 
Peake  Rep.  bat  see  2  Campb.  68,  64;  ante, 
516,  note  (x). 

(v)  6  Taunt.  65;  4  Campb.  119. 

(x)  4  Campb.  184. 

(y)  1  Stark.  Rep.  848. 

(z)  See  the  statute  6  Geo.  4  c,  94;  7  T. 
R.  859,  860,  note;  1  M.  &  Sel.  576;  2 
Manh.  501;  Holt,  N.  P.  C.  124;  2  B.  &  Aid. 


187;  Chit.  Col.  of  Statutes,  876,  note,  tit.. 

(a)  4  6.  &  C.  547;  7  D.  &  R.  42,  8.  C 
(6)  8  Burr.  420,  1280;  4  Jd.  2220;  Mob- 
tague  on  Set-off,  1  to  8, 15. 

(c)  This  is  intituled  "  An  Act  for  the  &»• 
lief  of  I>ebtor8  irith  respect  to  the  Relief  oC 
their  person."  It  is  singular  that  the  impor- 
tant provisions  in  this  and  the  following  aol 
respecting  tef-q/f  should  be  introduoed  in  ftat*' 
i\ieB  in  afi  other  reepeots  relating  only  to  hi* 
solvent  debtors. 
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ppoD  Bach  general  issue."    This  clause  was  made  perpetual  by  8  Geo.  2,  ▼"•  k»as 
|k  24, 8.  4  ;  and  it  having  been  doubted  whether  mutual  debts  of  a  different  ®'  ■■'"®"' 
lAtiiro  could  be  set  against  each  other  (rf),  it  was  by  the  last-mentioned 
ptetnta  (e)  further  declared,  ^^  that  by  virtue  of  the  said  clause  mutiml  debts 
toaj  be  set  against  each  other,  either  by  being  pleaded  in  bar  or  given  in 
il?ideDce  under  the  general  issue,  in  the  manner  therein  mentioned,  not- 
^thstanding  that  such  debts  are  deemed  in  law  to  be  of  a  different  nature^ 
bless  in  cases  where  either  of  the  said  debts  shall  accrue  by  reason  of  a 
y  contained  in  any  bond  or  specialty,  and  in  all  cases  where  either' 
debt  for  which  the  action  hath  been  or  shall  be  brought,  or  the  debt  in- 
ded  to  be  set  against  the  same  hath  accrued  or  shall  accrue  by  reason 
any  such  penalty^  the  debt  intended  to  be  set  off  shall  be  pleaded  in 
,  in  which  plea  shall  be  shown  how  much  is  truly  and  justly  due  on 
er  side :  and  in  caee  the  plaintiff  shall  recover  in  any  *such  action  or  [  *bl\  ] 
it,  judgment  shall  be  entered  for  no  more  than  shall  appear  to  be  truly 
justly  due  to  the  plaintiff  after  one  debt  being  set  against  the  other  as 
reaaid." 

These  statutes  were  passed  for  the  benefit  of  defendants,  and  they  are 

imperative,  so  that  a  defendant  may  waive  his  right  to  set  off,  and 

a  cross  action  for  the  debt  due  to  him  from  the  plaintiff  (/)  (1)  ; 

where  he  is  not  prepared  at  the  time  the  plaintiff  sues  him  to  prove 

cross  demand,  it  is  most  advisable  not  to  plead  or  give  notice  of  set-off, 

in  case  he  should  go  into  evidence  upon  the  trial  in  support  of  his  cross 

d,  and  fail  in  the  attempt,  he  cannot  afterwards  proceed  in  a  cross 

OQ  for  the  amount ;  and  a  party  cannot  bring  an  action  for  money  which 

has  succeeded  in  setting  off  in  a  former  action  against  him,  although,  if 

set-off  were  more  than  sufficient  to  cover  the  plaintiff 's  demand  in  the 

er  action,  the  defendant  therein  may  maintain  an  action  for  the  sur- 

The  principal  rules  upon  the  subject  of  set-off  may  perhaps  be  here  '^^  f^* 

cisely  alluded  to  with  propriety.    The  statutes  require,  1st,  That  the  J^^**°* 

sued  for,  and  that  sought  to  be  set  off,  should  be  mutual  debts,  and 

to  each  of  the  parties  respectively  in  the  same  right  or  character  (Ji) ; 

that  a  joint  debt  cannot,  by  virtue  of  the  statutes,  and  in  the  absence  of 

express  agreement  to  that  effect,  be  set  off  against  a  separate  demand, 

a  separate  debt  against  a  joint  one  (t)  (2)  ;  but  a  debt  due  to  a  defend- 

it  as  surviving  partner  may  be  set  off  against  a  demand  on  him  in  his  own 


W  WOles,  262. 
(•)  Sect.  6. 

(/)  2  Campb.   596;  6  T«nnt   148.    Bat 

i  plaintiff  may  prevent  each  oross  aotion 

^iUoviog  the  set-off,  and  having  it  indorsed 

'tiM  potUa;  see  1  Campb.  252  poit     One 

"17  cannot  arrest  another  for  the  amount  of 

I  side  of  account  without  deducting  what  is 

(on  the  other,  S  Bar.  &  Ores.  189;  4  D.  & 

658.S.C. 

(f)  8£Bp.Rep.  104. 

M  See  farther  upon  this  rule.  Chit.  Col. 

^ftatutes.  876,  tit  •-•  Set-off,'*  note.    As  to 

^''  between  prineipcU  and    agent  id,;  1 

fi)  Carpenter  v.  Batterfield,  8  Johns.  Cns.  146,  aliter  in  New  Jersey,  Sohenck  v.  Schenok,  6 

276;  Vide  OiUiat  v.  Lynch,  2  Leigh.  498. 
(2)  Fnnds  «.  Band.  7  Conn.  221.    But  see  Crist.  «.  Brihdie,  2  Bawle,  121,  and  Stewart  v. 
^H 12  Berg.  &  B»wto,  262, 446. 

Vol.  L  75 


M.  &  p.  602;  4  Bing.  678,  8.  C.  In  actions 
by  and  against  husband  and  wife,  or  the 
husband  only,  or  by  or  against  executort  or 
adminittratortt  or  trustees,  &o.  see  Chit.  Col. 
of  Stat  ubi  supra. 

(i)  6  M.  &  Sel.  489;  2  Taunt.  178; M 
Bing.  217;  Montag.  28;  Eden,  2d  ed.  197^ 
10  Ves.  105;  U  Jd.  617;  1  Y.  &  J.  180. 
But  a  claim  on  a  joint  and  several  bond  exe- 
cuted by  the  plaintiff  may  be  set  off  to  an 
action  brought  by  him,  2  T.  B.  82.  See  fur- 
ther.  Chit.  Col.  of  Stot.  tit.  ••  Set-off,'*  876, 
note. 


571 


OF  PLEAS  IN  BAB. 


OF 


right,  and  vice  versa  (A;)  (1).  Nor  can  there  be  any  set-off  at  law  or  m 
equity  if  one  of  the  debts  be  dae  to  the  party  in  his  private  right,  and  tiNj 
other  be  claimable  by  his  opponent  in  autre  droits  that  is,  as  assignee  of  i{ 
bankrupt,  executor,  &c»  (/)  (2).  2dly,  With  respect  to  the  nature  of  the  doH 
mands  to  be  set-off  against  each  other,  it  will  be  remarked,  that  the  statu 
speak  only  of  mutual  debts ;  consequently  the  demand  of  each  party  m 
be  in  the  nature  of  a  debt;  so  that  a  set-off  is  excluded  in  all  actions 
delicto ;  and  it  cannot  be  admitted  even  in  actions  ex  contractu^  if  the  clai^l 
[  *572  ]  of  either  party  be  for  uncertainty  or  unliquidated  damages^  as  for  *not  doij 
livering  goods  according  to  contract,  &c.  (m).  But  if  the  plaintiff  declai^ 
specially  in  assumpsit,  with  the  eommon  counts,  (as  in  assumpsit  for  doH 
accounting,  with  a  count  for  money  had  and  received)  and  he  might  recovbg 
er  his  whole  demand,  as  well  upon  the  common  counts  as  upon  the  special! 
count,  the  benefit  of  a  set-off  may  be  obtained  upon  the  common  cooot^ 
and  the  plaintiff  shall  not  be  permitted  to  exclude  it  by  professing  to 
upon  the  special  count  only  (n).  It  has  been  held  that  a  debt  of 
ferior  degree  cannot  be  set-off  against  one  of  higher  degree^  not  ev 
a  bond  against  rent,  because  the  latter  is  higher  than  the  former  (o 
And  3dly,  The  debt  attempted  to  be  set-off  must  be  completely  due 
in  arreur  at  the  time  the  action  was  commencedy  not  merely  at  the 
of  pleading  (p) ;  and  it  must  at  the  former  period,  have  been  a 
and  subsisting  debt,  and  not  barred  by  the  statute  of  limitations  (9), 
satisfied  in  law  in  consequence  of  the  debtor  haxinff  been  taken  in  execai 
tion  upon  a  judgment  by  which  it  was  recoYcred  (r).  But  an  attom^i 
may  set  off  his  bill  although  it  was  not  delivered  a  month  before  the  cam^ 
mencement  of  the  action ;  but  it  ought,  if  possible,  to  be  delivered  tiam 
enough  to  be  taxed,  and  at  least  should  be  delivered  sufficiently  early  toj 
prevent  the  plaintiff  from  being  taken  by  surprise  at  the  trial  (5).  Thw 
pendency  of  an  action  for  the  debt  setoff  (Q,  or  of  a  writ  of  error  what 
the  setoff  is  upon  a  judgment  (u),  will  not  however  defeat  the  right 


(k)  6  T.  R.  498;  6  Jd.  6S2;  2  T.  R.  476. 

(0  Supra,  note  (A);  and  see  1  T.  &  J. 
180. 

(m)  Cowp.  56,  67;  1  Bla.  Rep.  894;  Bal. 
N.  P.  181;  M*Clel.  198;  18  Price,  484;  6 
B.  &  Aid.  92;  8  Campb.  829. 

In  replevin,    however,    tboagh    a   eet-off 
cannot,  in  general,  be  pleaded  to  an  aYowiy 
for  rent,  yet  the  plaintiff  may  plead  in  bar 
to  an  avowry  or  cognizance  the  payment  of 
ground  rent,  (4  T.  B.  511  ;  2  Bing.  54;  9 
B.  &  C.  245;  4  M.  &  R.  198,  S.  €.;)  or  of 
an  annuity  charged  upon  the  premises  (6 
Taunt.  524;  2  Marsh.  220,)  or  of  land  tax, 
&c.  paid  for  the  same,  after  the  rent  dis- 
trained for  had  become  due,  or  whilst  it  was 
accruing,  though   any  previous  payment  of 
land  tax,  &c.  cannot  be  pleaded  to  an  avowry 
for  rent  subsequently  due;    though  it  may 
be  sued  for,  1  B.  &  Aid.  128;  8  Moore,  278; 
1  B.  &  B.  87;  8  B.  &  Aid.  516;  4  Moore, 


481;  2  B.  &  B.  69;  2  Chit  Bep.  581;  M'GUt 
622;  4  Bing.  11. 

<n)  4  Campb.  885;  ante,  411,  558. 

(o)  Per  Denman,  C.  J.  in  Itevia  «.  Gyds^l 
Harr.  R.  52,  citing  Gage  v.  Acton.  1  Ssllfi 
826,  eed  quare. 

(p)  3  T.  R.  186;  1  Bmg.  93;  7  Moortt 
412;  Braithwaite  v.  Colman,  4  Ner.  &  Mift 
654;  and  see  8  Bar.  &  Cies.  11;  2  M.&]L 
181,  8.  C.  • 

(j)  Stra.  1271 ;  Bui.  N.  P.  180;  1  C.  A  I. 
1;  9  Geo.  4,  c.  14,  s.  4. 

(r)  5  M.  &  8el.  108;  sed  vidi  1  Taunt 42lt 
1  M.  &  Sel.  696;  8  Bast,  25& 

(t)  Bougl.  115,  192;  1  Bsp.  Bq>.  401 
Montag.  86.  ( 

(0  Burr.  1229;  Peake  Rep.  210;  8T.  I|^ 
186;  4  East,  507. 

(tt)  8  T.  R.  188,  notes;  BougL  1U|; 
Montag.  86,  eed  vide  2  Hen.  Bla.  327. 


(1)  Lewis  V,  Culbertsour  Ad'm.  11  Serg.  &  Rawle»  48. 

(2)  But  an  action  instituted  by  L.  upon  a  single  bill,  payable  to  '*  L.,  executor  of  B.,'* 
action  in  his  own  right,  to  which  a  debt  due  fh>m  him  may  be  pleaded,  and  proved  as  a 
off;  and  he  cannot  go  into  evidence  of  the  consideration  of  the  bill,  to  show  that  it  was  ht\ 
debt  due  B.,  in  order  to  esolnds  the  aet^off  as  doe  in  another  right  Tomer  «.  Plowdn, ' 
Gm.  &  Johns.  455. 
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1     The  Bankrupt  Act  (a;)  provides,  that  where  there  has  been  TmUual  credit  ▼zl 
mven  by  the  bankrupt  and  any  other  person,  or  where  there  •are  mutnal  ^'  ■■■'^'• 
nebts  between  the  bankrupt  and  any  other  person,  the  commissioner  shall  j^^J^^* 
dilate  the  account  between  them,  and  one  debt  or  demand  may  be  set  against  banknipt* 
fUkOther  J  notwithstanding' any  prior  (let  of  bankruptcf/  committed  by  such  07. 
famkrapt  before  the  credit  given  to,  or  the  debt  contracted  by  him,  and 
^hai  sheUl  appear  due  on  either  side  on  the  balance  of  such  account,  and 
mo  more  shall  be  claimed  or  paid  on  either  side  respectively,  and  every 
debt  or  demand  hereby  made  payable  against  the  estate  of  the  bankrupt, 
m&y  also  be  set  off  in  manner  aforesaid  against  such  estate  ;  provided  that 
Hie  person  claiming  the*  benefit  of  such  set-off  had  not,  when  such  credit 
given,  notice  of  an  act  of  bankruptcy  by  such  bankrupt  committed. 


With  respect  to  the  mode  by  which  the  defendant  should  avail  himself  getting  «fll 
a  strict  legal  setoff,  we  have  seen  {y)  that  when  either  the  debt  sued 
,  or  that  which  is  the  subject  of  the  set-off,  accrued  by  reason  of  a  pen- 
contained  in  any  bond  or  specialty,  the  statute  enacts  that  the  debt 
tended  to  be  set-off  shall  be  pleaded  in  bar,  and  a  notice  of  set-off  is  not 
0  allowed.  The  plea  in  that  case  must  show  how  much  is  truly  due  on 
ther  side,  and  the  sum  admitted  in  the  plea  to  be  due  to  the  plaintiff  is 
versable,  though  laid  under  a  videlicet  (?) ;  and  therefore  the  plaintiff 
y,  in  such  case,  either  take  issue  on  the  amount  of  the  debt  alleged  to 
dae  to  himself,  or  may  deny  the  defendant's  set-off  (a) :  and  if  the  plain* 
reply  that  more  was  due  on  the  bond  than  the  sum  named  in  the  plea, 
fail  in  proving  that  allegation,  he  will  be  non-suited  (ft).  But  in  cases 
Vfaere  neither  the  plaintiff's  nor  the  defendant's  debt  accrued  by  reason  of 
penalty y  the  defendant  has  the  election  to  plead^  or  give  notice  of  his  set- 
off. It  has  been  said,  that  if  at  the  time  of  the  action  brought,  a  larger 
is  due  from  the  plaintiff  to  the  defendant,  it  is  more  proper  to  plead 
fte  set-off,  but  that  where  the  sum  intended  to  be  set-off  is  less  than  that 
inr  which  the  action  is  brought,  a  notice  of  set-off  should  be  given  (c) ;  but 
flie  statutes  of  set-off  do  not  seem  to  warrant  this  distinction.  In  general 
ft  notice  of  set-off  is  less  expensive  than  a  plea;  but  where  the  plaintiff  in 
lis  replication  must  necessarily  admit  a  part  of  the  defendant's  case  («(),  a 
idea  is  preferable ;  and  a  set-off  is  usually  pleaded  in  country  causes,  to 
wve  the  trouble  and  expense  of  proving  the  service  of  notice  (e). 

*  Where  a  set-off  is  not  pursuant  to  the  enactment  pleaded^  the  stat*  [  *574  ] 

(x)  6  Geo.  4,  0.  16»  b.  50.    There  are  two         (a)  Holt,  C.  N.  P.  293.    See  the  forms* 

odes  of  balancing  an  account   in  the  case  post,  toI.  iii. 
li  bankruptcy  ;  1st,  Upon  an  action  at  law;  (6)  Holt,  0.  N.  P.  298. 

«r,  2dly,  By  the  €k>mmissioner8,  who,  by  the         (c)  Bui.  N.  P.   179;  Tidd,   9th  ed.  697; 

iboTeact,  have  jorisdiotion  to  state  the  ao-  Montague,  41,  ace,  Lawes  on  Assumpsit,  688, 

ttant  withoQt  the  assignees.      It  seems  the  contra  ;  6  Bing.  784. 

f^MieeUor  will  restrain  any  attempt  to  re-         {d)  Thus,  if  it  be  apprehended  that  the 

'•tpen  the  aoooont  by  bringing  an  action  after  statute  of  limitations  constitutes  an  answer 

'the  oommissioners  have  adjusted  it,  see    1  to  the  set-off,  it  may  be  judicious  to  plead 


S^J5.    See  in  general  as  to  tet-off  and  as  instead   of  giving  notice  of  setoff;  because 

to  mutual  eredity  (which  is  more  comprehen-  the  plaintiff  must  specially  reply  the  statute 

liTe  than  the  word  debt,  in  the  statutes  of  if  he  intends  to  rely  thereon.    See  1   0.  &  J. 

',)  in  cases  of  bankruptcy,  Eden,  2d  edit.  1.     And  if  the  set-off  were  on  a  deed  exeoat* 

to  206;  Chit.  CoL  of  Stat.  879,  note  (c);  ted  by  plaintiff,  the  general  replication  nU 

IB.  &  C.  738;  4  M.  &  R.  693,  S.  C.   Mutual  debet,  might  be  insufficient,  and  therefore  in 

rtdU  most,  since  Reg.  Qen.  Hil.  T.  4  W.  4,  his  replication  the  plaintiff  would  be  00m- 

pleaded  speeiaUy.  palled  to  admit  the  deed,  or  the  existence  of 

(y)  Ant€,  570.  the  debt  accruing  thereon, 

(z)  8  T.  R.  66;  6  Id,  460.  (<)  Tidd,  9th  ed.  667;  6  Esp.  Rep.  62, 
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yn.  PLBAs  tite  (/)  provides  that  the  defendant's  demand  may  be  given  in  evidence  nn- 
M^d^^f"  ^^^  *^®  general  issue  so  as  at  the  time  of  pleading  snch  plea,  notice  shaH 
setting  off.  ^®  gi^en  of  the  particular  debt  intended  to  be  insisted  upon  by  the  defend- 
ant, and  upon  what  account  it  became  due.     But  as  there  is  no  general  is- 
sue in  an  action  on  a  specialty,  and  a  plea  of  non  est  factum  to  an  actioft 
of  covenant  on  an  indenture  for  non-payment  of  money  only  puts  in  issue 
the  deed,  such  plea  is  not  a  general  issue  within  the  meaning  of  this  act, 
and  therefore  in  an  action  of  covenant  or  debt  on  a  deed,  though  no  pen- 
alty be  proceeded  for,  a  set-off  should  be  specially  pleaded  (g-).     And  il 
seems  that  the  statute  confines  the  right  to  give  notice  of  set-off  to  a  case 
where  the  general  issue  is  pleaded  alone.     At  all  events,  such  notice  can- ; 
not  be  given  where  several  pleas  are  pleaded  (A). 
SiimbU  set      The  Reg.  Gen.  Hil.  T.  4  W.  4,t  Pleadings  in  Assumpsit,  reg.  3,  orders 
mut^l       ^^^  ^'  set-off  and  mutual  credit  must  be  pleaded  ;"  and  it  has  been  sop- 
credit  now  posed  that  this  rule  abolishes  a  notice  of  set-off  (t). 

to  be 

^^"^  In  cases  of  bankruptcy  the  accounts  may  be  balanced  either  upon  an  ac- 

tion at  law,  or  before  the  commissioners  (A:).  Ajid  in  an  action  at  suit 
of  assignees,  a  set-off  or  mutual  credit  might  formerly  be  given  in  evidcnoe^- 
under  the  general  issue,  without  a  plea  or  notice  of  set-off  (/).  But  noY 
since  Beg.  Gen.  Hil.  T.  4  W.  4,t  each  should  be  pleaded.  Ajid  to  an 
action  by  assignee  for  a  debt  due  to  the  bankrupt,  the  defendant  might 
have  pleaded  a  tender  as  to  part,  and  give  evidence  of  a  set-off  as  to  the 
rest  without  a  plea  of  set-off  (m).  But  it  has  been  observed,  that  the  prao- 
tice  was  to  plead  and  give  notice  of  set-off  in  an  action  at  law  in  the  case 
of  bankruptcy,  in  the  same  manner  as  under  the  general  statutes  relating  I 
to  set-off,  and  that  practice  seems  to  be  just,  because  it  apprizes  the  plain- 
tiff, of  the  intended  defence  (n). 

^n/^^d      ^  point  of  form  the  plea  of  set-off  should  not  only  contain  all  the  reqni- 
noi^M  ^    sites  essential  to  the  validity  of  other  pleas  in  bar,  but  must  of  'coorsej 
Mf-^.        show  that  the  debt  is  of  a  nature  which  entitles  the  defendant  to  set  it  off  ; 
[  *676  ]  against  the  plaintiff's  claim  (p)  ;  and  must  describe  the  debt  intended  to  be  i 
set  off  with  the  same  certainty  as  in  a  declaration  for  the  like  demand  [f)» 
With  respect  to  notices  of  set-off^  it  has  been  observed,  ^^  that  they  should 
be  almost  as  certain  as  declarations  ;"  (jj)  and  therefore  when  the  notice  of 


(/)   2  Gto.  2.  0.  22,  8. 18. 

(g)  1  Starkie,81l;  5  M.  &  SeL  164;  2 
Chit.  Bep.  888,  8.  C. ;  Selw.  N.  P.  6th  edit. 
685,  aec;  but  see  Bal.  N.  P.  181 ;  Banes, 
191. 

(A)  B.  &  M.  418;  2  C.  &  P.  810,  S.  C; 
6  Bep.  Bep.  60;  Dnncan  v.  Grant,  1  Cr.  M.  & 
Boe.  888,  i^.  P.;  4  Tyr.  818,  818;  2])owL  688, 
S.  C. 

(i)  Boeanqnet'a  Rales,  52,  note  60;  Dan- 
can  v.  Grant,  1  Crom.  M.  &  Boe.  283;  2 
Dowl.  688;  4  Tyr.  816,  8.  C.  Std  quare, 
the  notice  of  set-off  was  given  by  statute^  and 
Beg.  Gen.  Hil.  T.  4  W.  4,  oontains  no  express 
regulation  to  take  it  away. 

(k)  AnUt  57  v;  Id,  note  (x). 

(0  1  T.  B.  116, 116;  6  Id.  68,  69;  Blonta- 


gue,  61.    To  assumpsit  by  assignee  hr  wouKf 
had  and  reoeiYed  to  their  use  as  assignees,  de*  | 
fendant  cannot  plead  a  set-off  for  money  das  I 
him  from  the  bankrupt ;  Groom  v.  Heatay,  t  i 
Bing.  N.  C.  188. 

(m)  4  Car.  &  P.  882. 

(n)  Montag.  61,  in  no/if ;  and  see  forai^ 
jposU  '^ol.  iii.  But  where  any  inoouTeaieBes 
might  result  from  the  deliyery  of  the  partiea* 
lars  of  the  set-off,  it  should  seem  to  be  waX 
adTisable  to  plead  only  the  general  isBiis,  in 
actions  by  assignees. 

(o)  jf  n<e,  571. 

( j7)  See  the  ferms  of  pless  and  notiotf  of 
set-off,  votU  '^oL  iii. 

(9)  Bui.  N.  P.  179;  Selw.  N.  P.  4th  ed. 
146,  n.  106. 


t  See  American  Editor's  Pre0M3e. 
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let-off  waa  in  these  words,  "  Take  notice,  you  are  indebted  to  me  for  the  ▼"•  w-"^ 
1B6  and  occupation  of  a  house  for  a  long  time  held  and  enjoyed,  and  now  MoSrof" 
ktely  elapsed,"  and  the  defendant  attempted  to  give  in  evidence  a  demand  setting  off. 
for  rent  due  on  a  lease  under  seal,  it  was  held  that  as  the  lease  was  not 
mentioned  in  the  notice,  such  evidence  was  inadmissible  (r).  But  where 
Ifae  demand  would  have  been  recoverable  under  the  common  money  counts 
ffi  a  declaration,  the  amonnt  may  be  set  off  under  a  similar  description  of 
the  debt,  however  particular  the  circumstances  may  have  been  (5).  A  plea 
of  set-off  so  much  resembles  a  declaration,  that  two  parts  of  a  plea  of  set- 
off, stating  distinct  debts,  are  considered  as  two  counts  in  a  -declaration, 
and  if  one  part  be  good,  a  demurrer  for  the  mispleading  in  the  other  part 
MQst  be  confined  to  the  defective  statement,  and  a  general  demurrer  to  the 
vhoie  is  not  sustainable  (^)  ;  though  we  have  seen,  that  in  general  if  one 
part  of  a  plea  in  bar  be  bad,  the  whole  is  insufficient  (u).  So,  in  a  plea 
of  set-off,  an  imperfect  statement  of  one  debt  intended  to  be  set  off,  will 
not  prejudice  a  sufficient  allegation  of  another  ground  of  set-off.  To  the 
pica  of  set-off  the  plaintiff  may  reply;  or  to  answer  to  the  notice  of  set- 
i^off  may,  at  the  trial,  give  in  evidence  the  statute  of  limitations  (rr)  :  but 
if  both  the  demands  oif  the  plaintiff  and  defendant  accrued  more  than  six 
jears  before  the  time  of  pleading  and  the  plaintiff  issued  process  to  pre- 
■tcnt  the  statute  of  limitations  affecting  his  demand,  it  will  equally  prevent 
rfhe  statute  from  barring  the  defendant's  set-off,  although  the  latter  issued 
10  process  (.v).  The  statute  of  limitations  cannot  be  relied  upon  under 
fte  usual  replication  of  nil  debet  to  the  plea  of  set-off  (2  V 

When  the  defendant  has  a  cross  demagd  against  the  plaintiff,  of  which  ^ 

-lie  gives  notice,  but  does  not  offer  any  evidence  on  the  trial  in  support  of 
it,  the  plaintiff  may  either  take  a  verdict  for  the  whole  sum  he  proves  to 
he  doe  to  him,  subject  to  be  reduced  to  the  sum  really  due  on  a  balance  of 
accounts,  if  the  defendant  will  afterwards  enter  into  a  rule  not  to  sue  for 
the  debt  intended  to  be  set  off,  or  he  may  take  a  verdict  for  the  smaller 
mm,  with  special  indorsement  on  the  *poslea,  as  a  foundation  for  the  Court  [  •676  ] 
to  order  a  stay  of  proceedings,  if  another  action  should  be  brought  for  the 
•monnt  of  the  set-off  (a). 

Besides  these  modes  of  deduction,  in  cases  of  connected  accounts  at  Of  setting 
common  law,  and  of  set-off  and  mutual  credit  in  cases  of  bankruptcy,  of  ®^^"^*^". 
▼hich  we  have  seen  the  defendant  may  avail  himself  as  a  matter  of  right  ^^ 
in  defence  of  the  action,  opposite  demands,  as  well  for  debts  as  for  costs,  against 
,  fconded  on  cross  judgments^  may,  by  the  practice  of  the  Court,  in  many  «»***  <>*^' 
cases,  be  set  off  against  each  other  on  a  summary  application  to  the  Court ;  ^^JIJ™^ 
hat  this  is.  rather  a  matter  of  practice  than  of  pleading,  and  therefore  it  plication, 
irill  suffice  to  refer  to  the  practical  works  on  the  subject  (6). 

(r)  Bui.  N.  p.  179.    See  the  proper  form  (y)    2   Esp.  Rep.   669;   6  T.  R.   189;    2 

Ptt,  Tol  ill.  Saaod.  427  0.  d;  Montag.  20,  21. 

(<)  2  Esp.  Rep.  560,  669.  (2)  1  C.  &  J.  1. 

(0  2  Bla.  Rep.  910.  (a)  1  Oampb.  252,  1  Chit  R.  178. 

(u)  AnU^  546,  567.  \b)  Tidd,  9th  ed.  991;  Montagae*s  Law  of 

(x)  2  3tra.l271;BaLN.  P.  180.  Seeanie,     Set-off,  5  to  16;  6  Taunt   176;    1   Chitty's 

678,  note  (d),  Gen.  Prao.  667. 
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CHAPTEE    VIII. 

OF  REPLICATJ  ONS. 

oBinsRAL  Before  the  plaintiff  replies  or  demurs  u>  the  plea,  he  should  ooDsider 
OBSKBVA-  whether  or  not  he  may  treat  it  as  a  nullify,  and  sign  judgment  with  or  with- 
Stei4  to  be  ^^^  leave  of  the  Court,  as  on  account  of  ttie  plea  being  such  a  descriptioa 
taken  be-  of  sham  plca^  that  the'  Court  will  not  permit  to  be  pleaded  (a),  or  as  being 
fore  reply-  totally  inappropriate  to  the  form  of  action  (6).  If  several  pleas  be  plead- 
*°*^'  ed,  it  will  be  material  to  consider  whether  some  of  them  are  not  so  whol- 

ly inconsistent  with  the  rest,  that  the  Court  will  on  application  restrain  the 
defendant  from  pleading  all  of  them  (c).  Sometimes  it  becomes  necessary 
to  apply  to  the  Court  to  set  aside  the  plea,  or  one  or  more  of  several 
pleas,  as  having  been  pleaded  contrary  to  good  faith,  &o, ;  as  where  the 
defendant  pleads  a  release,  fraudulently  given  by  a  nominal  plaintiff  to  the 
prejudice  of  the  real  claimant  ((/).  And  it  was  frequently  important,  where 
a  special  plea  was  pleaded  in  the  King's  Bench,  to  rule  the  defendant  to 
abide  by  his  plea,  in  order  to  prevent  him,  when  not  under  terms  of  pleadr 
ing  issuably,  from  striking  out  his  special  plea  and  subsequent  pleadings 
when  the  paper-book  was  delivered  to  him  and  returning  it  with  the  same 
general  issue,  a  mode  of  obtaining  time  formerly  very  unfairly  practised  {e). 
But  such  a  rule  was  rendered  unnecessary  by  Reg.  Gen.  Hil.  T.  2  W. 
•*  •  4,t  reg.  46,  which  orders  that  a  defendant  shall  not  be  allowed  to  waive 

his  plea  without  leave  of  a  judge  for  that  purpose,  and  which  will  not  be 
granted  unless  justice  require  (/).  It  is  sometimes  necessary  to  apply  to 
the  Court  of  Chancery  to  prevent  the  defendant  from  relying  on  a  plea,  as 
where  the  statate  of  limitations  is  pleaded,  and  the  plaintiff  did  not  sue 
before  in  consequence  of  a  bill  in  equity  having  been  filed  and  injonctioa 
obtained  by  the  defendant  (§^). 

9Jplfljp-  If  the  plaintiff  perceive  that  he  cannot  support  his  action  to  any  extent, 
wrntfn-  ^®  should  either  obtain  leave  to  discontinue  (i),  or  he  may  enter  *eL  nolle 
Quig.and  prosequi  as  to  the  whole  or  a  part  of  the  cause  of  action  (A:)  (1),  unless 

r^«1^7fi  1      ^^^  '^'^^'  ^^*  defendant  could  not  waive  his  plea  ate  tke 

|_     dio  J      (6)  As  to  nil  debet  in  aasampsit,  &o.  see  plaintiff  has  replied,  id,  674. 

ante,  521.  (/)  Jervis*s  Rales,  64,  note  (tr). 

(c)  Ante,  521;  2  M.  &  P.  19;  5  Bing.  12,  {g)  1  Verm.  78;  2  Y.  &  J.  75.  Bntof  late 
S.  C;  2  M.  &P.  105;  5  Bing.  42,3.0.;  6  Id,  application  to  a  Coart  of  equUj  has  been 
197.  coDsidered  of  very  limitod  utility. 

(d)  1  B.  &  P.  447;  7  Moore.  617;  1  Y.  &  (^)  See  8  Chitty's  Gen.  Prac.  739. 
J.  862;  1  Campb.  392;  1  Chit  Rep.  390.  and  (t)  Tidd,  9th  ed.  678. 

notes;  see  further,  Tidd,  9th  edit.  677;  fraud-  {k)  Tidd,  9th  ed.  681;  see  the  forms,  poif, 

ulent  release  by  one  of  several  plaintifis,  1  vol.  iii.    A  nolle  protequi  to   one  count  does 

Y.  &  J.  862;  1  Chit.  Rep.  890.  not  bar  evidence  upon  another  count  for  ths 

(e)  See  Tidd,  9th  edit.  678;  in  C.  P.  the  same  demand,  ante,  412. 

(1)  Bell  V,  Hutchinson,  2  M'Cord,  409;  Lambert  v.  Sanford,  2  Blackf.  137. 

Where  one  co-defendant  pleads  infancy,  the  plaintiff  may  enter  a  nolle  /^roM^ui  as  to  bia« 
and  proceed  to  judgment  against  the  other  defendants.  Euirtness  v.  Thompson,  6  John,  160; 
Woodward  v,  NewhaU,  1  Pick.  600;  Cutts  v,  Gordon,  18  Maine,  474;  Judson  r.  Gibbons,  6 
Wendell,  228,  229;  Walmsley  v.  Lindenberger,  2  Rand.  478.  Vide  Hughes  v.  Moore,  7  Craoch, 
565.  To  entitle  one  to  have  the  benefit  of  the  provito  of  the  statute  of  Umitati6ns  in  favor  of 
in&nts,  &0.  the  infancy  and  bringing  of  the  suit  within  the  time  limited  after  disability  n- 
moved,  should  be  pleaded  speoiaUy.  Hyde  v.  Stone,  7  Wend.  854;  Palister  v,  little,  6  GnenL 
851,852.  *-  *--     J        ^ 

t  See  American  Editor's  Prelkce. 
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there  has  been  a  demarrer  for  miepoinder  (Z),  Where  there  are  several  owkwras, 
defendants  in  an  action  for  a  tort^  or  if  in  an  action  ex  contractu^  the  plea  ^^^J^^" 
'  of  one  of  the  defendants  is  merely  in  his  particular  discharge,  as  bankrupt- 
cy, &c.  the  plaintiff  may  enter  a  nolle  prosequi  as  to  him  (m).  So  the 
plaintiff  might  enter  set  processus  or  cassetur  billa  bel  breve  (n).  The 
points  relating  to  discontinuing  the  action  (o)  and  entering  a  nolle  prose^ 
qui,  Ac.  (/?)  are  fully  treatod  of  in  the  Books  of  Practice. 

As  the  replication  is  in  general  influenced  by  the  plea,  and  most  fre-  ^hat  an- 
qaently  denies  it,  the  pleader  has  not  often  much  diflSculty  in  deciding  ^^^i^ 
what  replication  he  should  adopt.    K  the  plea  does  not  profess  to  answer  the  plain- 
the  whole  action,  and  leaves  a  part  unanswered,  the  plaintiff  should  sign  tiff  may 
judgment  pro  tanto  (^).    And  if  a  plea  do  not  cover  the  whole  of  alleg-  ^^^^* 
ed  trespasses,  the  plaintiff  is  entitled  on  proof  of  part  to  a  verdict  pro  tanr 
to,  and  need  not  new  assign. 

When  the  plea  properly  concludes  to  the  country ^  which  we  have  seen 
I  can  only  be  when  the  allegations  in  the  declaration  have  merely  been  travers- 
I  ed  or  denied,  then  the  plaintiff  cannot  in  general  reply  otherwise  than 
I  bj  adding  what  is  termed  the  similiter  (r),  but  when  the  plea  has  introduced 
I  tew  matter  and  has  therefore  concluded  with  a  verification^  and  the  plain* 
\  tiff  does  not  demur ^  the  replication  must  then  either,  ^r^/,  insist  that  the  de- 
;  fendant  could  not  so  plead  by  showi^ig  matter  of  estoppel;  or  secondly^ 
may  traverse  or  deny  the  truth  of  the  matter  alleged  in  the  plea  either  in 
\  whole  or  in  part  (1)  ;  in  the  first  case  by  a  general  replication  de  injuria^ 
I  in  the  second  by  a  denial  of  apart,  according  to  the  facts  of  the  partic- 
ular case ;  or  thirdly ,  the  replication  may  confess  and  avoid  the  plea :  in 
which  case,  as  will  be  fully  explained  when  we  consider  the  qualities  of  rep- 
lications in  general,  the  truth  of  the  matter  alleged  in  the  plea  must  be  ad- 
mitted ;  or  fourthly,  in  the  case  of  an  evasive  plea  may  new  assign  the  cause 
of  action  (2).    And  though  at  common  law  a  replication  cannot  be  double, 
or  contain  two  or  more  answers  to  the  same  plea,  and  the  statute  4  Ann 
c.  16,  does  not  extend  to  replications,  (except  in  the  instance  of  a  plea-  in  bar 
to  an  avowry  in  replevin,  which  is  in  the  nature  of  a  replication),  yet  the 
plaintiff  in  many  cases  has  *an  election  of  different  replications ;  thus  if  in-  [  *679  ] 
iancy  be  pleaded  in  assumpsit,  the  plaintiff  may  reply,  either  that  the  defend- 
ant was  of  age,  or  that  the  goods,  &c.  were  necessaries,  or  that  the  defend- 
ant after  he  came  of  age  ratified  and  confirmed  the  promi^  ;  or  he  may 
reply  as  to  part  of  his  demand,  that  it  was  for  necessaries,  and  to  other 
part,  that  the  defendant  was  of  full  age  at  the  time  of  the  contract,  and 
to  the  residue,  that  he  confirmed  it  after  he  came  of  age.    So,  if  an  ex- 

il)  1  Hen.  Bla.  108;  1  Saund.  285,  n.  6;  1  207,  note  2;  2  M.  &.Sel.  28, 144. 
Marsh.  144.  (q)  Bush  v.  Parker,  1  Bing.  N.  C.  72. 

(«)  jJni«,  567, 'ndd,9thed.  682.  (r)   Com.  Dig.  Pleader;  R.  1.     See  obsep- 

(«)  Tidd,  9th  ed.  682,  688;  ante,  468.  vations  on  the  timiliter.  Boot's  Suit  at  Law; 

io)   Ante,  197,   198,  212;  Tidd,  9th  ed.  108,  note.*    If  a  defendant  at  the  end  of  his 

678;  2  Sannd.  78,  n.  1 ;  8  Chitty's  Gen.  Prao.  plea  concluding  to  the  country,  add  the  &o. 

789.  that  may  supply  the  want  of  a  formal  simil- 

(p)  Tidd,  9th  edit  681  to  688;  1  Sannd.  iter,  6  Car.  &  P.  712. 

(1)  The  UetB  of  the  plea  should  be  traversed  by  the  replication,  unless  matter  in  aToldance 
» set  up,  and  the  issue  must  be  taken  on  the  material  allegations.  U.  States  v.  Buford,  8 
Peters,  81. 

The  replicatioiB  must  not  depart  firom  the  declaration  in  any  material  matter^    Lindsay  «« 
iftmison,  4  M'Cord,  98;  Collins  r.  Waggoner,  Breese,  96. 

(2)  Gaylord  v.  Van  Lean,  15  Wend.  812. 
(8)  Jh  Kaj  9.  Dnsah,  2  Gnen*  948. 
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OBTKBAL  ecutor  or  administrator  plead  soTeral  judgments  outstanding  and  no  asseti 
^noSl!^"  ttftra,  the  plaintiff  may  reply  as  to  one  of  the  judgments,  nul  tiel  record^^' 
iind  to  another,  that  it  was  obtained  or  kept  on  foot  by  fraud  {s).   So,  if  a 
setoff  on  a  ^recogoizance  or  judgment,  and  also  on  simple  contract,  be 
pleaded,  the  plaintiff  may  reply  as  to  the  first,  ntU  tiel  record^  and  as  to 
the  residue  of  the  plea,  nil  debet  (Q.    And  if  a  tender  be  pleaded,  the 
plaintiff  may  either  deny  the  tender  or  its  sufSciency,  or  may  reply  a  de- 
mand before  or  after  the  tender,  or  that  a  writ  was  previously  issued  (n). 
And  in  the  case  of  a  set-off,  the  plaintiff  may  either  deny  the  existence  of 
the  debt,  or  may  reply  the  statute  of  limitations.     And  if  the  statute  of 
limitations  be  pleaded,  the  plaintiffmay  reply  either  that  the  defendant  did 
undertake,  or  that  the  cause  of  action  did  accrue,  within  six  years,  in  the 
negative  of  the  words  of  the  plea,  or  that  the  accounts  were  between  me^ 
chants,  or  that  the  writ  was  issued  within  six  years.     In  short,  in  almost 
every  form  of  action,  the  plaintiff  has  frequently  the  choice  of  one  of  seve- 
ral replications,  viz.  either  1st,  to  deny  the  allegations  in  the  plea,  or  one 
of  them ;  2dly,  to  insist  that  the  defendant  was  estopped  or  precluded  from 
setting  up  the  defence  relied  upon  in  the  plea;  or,  3dly,  admitting  the  al- 
legation in  the  plea,  the  plaintiff  may  reply  setting  up  new  matter,  as  where 
the  defendant  in  trespass  quare  clausum  fregit  pleads  liberum  tenementumj 
or  that  the  close  was  his  freehold,  the  replication  may  state  a  lease  from 
the  defendant  to  the  plaintiff,  which  entitles  him  to  the  present  action,  and 
to  sue  the  defendant  for  the  trespass  pending  such  lease. 
As  to  rep-       When  the  defendant  has  pleaded  a  special  plea  and  the  plaintiff  denies 
mCTeiy  tn    ^^^  whole  of  the  several  grounds  of  defence  stated  in  such  plea,  then  it  is 
Denial  of  obvious  that  the  most  general  and  comprehensive  replication,  putting  the 
the  plea,    defendant  on  the  proof  of  all  the  material  allegations  in  his  plea,  is  the 
lication  fiS'  most  advantageous  to  the  plaintiff,  because  it  imposes  most  difficulty  on  the 
injuria      defendant.    In  trespass  to  persons  and  personal  property,  where  a  special 
r°-^  ^^  P^^^  of  justification  or  excuse  had  been  pleaded,  the  plaintiff  was  allowed 
miuible.     ^^  P^^  ^^  i&^xiQ  the  whole  plea,  by  replying  generally  that  the  defendant  com- 
mitted the  said  alleged  trespasses  of  his  own  wrong,  and  without  the  cause 
(t.  e,  excuse)  alleged  in  the  plea.    That  comprehensive  mode  of  replying 
was  not  anciently  adopted  in  any  other  form  of  action  ;  but  at  length  it 
seems  to  have  been  considered  that  such  a  replication  is  admissible incov- 
enant  or  special  assumpsit,  in  answer  to  a  special  plea  in  excuse  of  per^  - 
formance ;  for  instance,  a  replication  that  the  defendant  committed  the  said 
breach  or  breaches  of  covenant,  or  committed  or  suffered  the  said  breach 
of  the  said  promises  of  his  own  wrong,  and  without  the  cause  alleged  in 
the  said  plea,  and  concluding  to  the  country  (re),  although  according  to 
prior  decisions  so  general  a  replication  was  illegal  and  insufficient  (jf).  The 
pleader  should  well  consider  when  a  common  replication  traversing  the 
plea  will  suffice,  or  when  it  must  state  new  facts,  either  by  special  replica* 
tion  or  new  assignment ;  for  if  the  latter  when  requisite  be  omitted,  the 
plaintiff  may  fail  in  toto  (2).     Where  the  plaintiff,  instead  of  demurring  or 


(t)  1  Saund.  887  b.  note  2;  1  SaUs.  298; 
1  Lord  Raym.  268,  S.  G. 

(/)  1  Bast,  869.  But  the  plaintiff  should 
not  reply  nul  tUl  record  if  the  recognixaDOe 
be  not  of  record,  but  merely  deny  the  set-off, 
1  B.  &  Aid.  168. 

(u)  1  Saund.  88. 

(x)  Griffin  v.  Yates,  and  Isaac  v,  Flather, 
Westminster  Ball  Chronicle,  882,  888. 


(y)  Noel  ~v.  Bioh.  Exchequer,  Trio.  T. 
1836,  Legal  Observer,  186,  186;  Solly  e. 
Neish^  id.  869;  2  Bing.  N.  C.  869;  Crisps. 
Qriffiths,  8  Dowl.  762,  764,  766;  1  Gale,  106; 
Moore  v.  Boulcott,  8  DowL  146;  1  Bing.  N. 
C  828 

(z)  Price  9.  Peck,  1  Bing.  N.  C.  881,  8,  7. 
But  as  to  when  a  new  aiwrigament  is  not  as- 
oessary,  See  NeriU  v.  Cooper,  2  Cram.  St  H 
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\  tekiDg  advantage  of  matter  of  estoppel,  takes  issue  on  the  plea  or  pleas, 
he  wUl  lose  the  advaatage  of  sach  estoppel  (a).  ^^^ 

SpbdU  ' 

I     We  will  consider  the  points  relating  to  replications  under  the  following  '^^^  ^ 
t  diTisions :—  Jdi5i?to 

(    I.  The  several  replications  which  usually  occur  in  practice.  repUoa- 

^         1st.  In  assumpsit.  *wni. 

2dly.  In  debt. 
Sdly.  In  covenant. 
4thly.  In  detinue. 

5thly.  In  actions  against  executors  and  heirs« 
6thly.  In  case. 
7thly.  In  trover. 
8thly.  Fleas  in  bar  in  replevin. 
9thly.  la  trespass. 
II.  Their  forms  and  parts. 
^^  III.  Their  qualities  and  requisites  in  general. 


*I.   OF  THE  SSrVEBAL  BEPLICATIOK8.  [♦SSI] 

In  assumpsit y  as  well  as  in  other  actions  the  replication  may,  if  the  plea       ^ 
properly  conclude  to  the  country,  add  the  similiter,  or  if  the  plea  conclude 
with  a  verification  may  deny  the  alleged  matter  of  defence,  or  may  confess 
and  avoid  it  by  applying  new  matter. 

In  assumpsit,*  if  the  defendant  has  pleaded  Infanqf  in  bar,  the  plaintiff 
may,  if  the  plea  were  untrue,  reply,  denying  the  fact  (fr),  or  if  true,  he 
may  reply,  that  the  goods  mentioned  in  some  of  the  counts  of  the  declaration 
to  have  been  sold  to  the  defendant  were  necessaries,  which  fact  will  not 
be  intended  unless  alleged,  and  that  the  money^mentioued  in  the  count  for 
money  paid  was  paid  in  the  purchase  of  necessaries  for  the  defendant,  and 
may  enter  a  noUe  prosequi  as  to  the  counts  for  money  lent,  had  and  receiv- 
ed, and  upon  an  account  stated  (c) ;  or  he  may  reply  to  the  whole  or 
part,  that  the  defendant  ratified  and  confirmed  the  promise  after  he  came 
of  age  {d) ;  and  a  ratification  by  the  defendant  of  his  acceptance  of  a  bill 
of  exchange  after  he  came  of  age,  and  before  the  bill  fell  due,  will  support 
a  connt  on  a  promise  to  pay  according  to  the  tenor  and  effect  of  the  bill 
(e).  But  to  a  plea  in  bar  of  Coverture  at  the  time  the  promises  were 
made,  the  plaintiff  can  only  deny  the  fact,  or  reply  some  matter  which 
shows  that  at  the  time  tjie  defendant  was  competent  to  contract,  as  that  her 
husband  was  then  cimlitur  mortuus  (1) ;  and  the  plaintiff  cannot  reply  that 
she  had  a  separate  maintenance  secured  to  her  by  deed  (/),  or  that  the 
husband  was  an  alien  living  out  of  the  kingdom  (g*),  and  therefore  there  is 

S29;  Beeee  v.  Templar,  1  Harr.  &Wol.  16,  (i)  Potf ,  toL  iii.;  1  T.  R.  648.    Seethe 

16.  proper  form,  id,;  1  M.  &.  SeL  724,  726;  8  Id, 

(a)  4  Nev.  h  Mas.  276,  note  (c).  481 . 

(6)  Bou^  ToL  Ut ;  CI.  Aasist.  76.  (<)  Hunt «.  Meee^,  6  Bar.  &  AdoL  902. 

(e)  1  SaUL  228;  pof/,  Tol.  xU.;  Gio.  Jao.  (/)  8  T.  R.  646. 

fieO;  1 T.  R.  40;  Com.  Dig,  Plead.  2  W.  22.  (^)  Stretton  i^.  Bwnaoh,  1  Biog.  N.  C.  189. 

(1)  Ongoi7  ».  FMl,  15  Mm*.  81. 
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seldom  any  answer  to  this  plea.  When  Alien  Enemy  has  been  pleaded,  tlio 
^'  plaintiff' may  either  deny  the  fact,  or  if  true  may  reply  a  license,  &c.  tore* 
side  in  this  country  (A).  When  a  discharge  under  the  Insolvent  Act  (t), 
or  LorcCs  Act  (Jc)  is  pleaded,  the  replication  may  either  deny  the  fact,  or 
,  allege  that  the  discharge  was  obtained  by  fraud,  &c.  (/).  If  Gaming^ 
Usury ^  or  any  other  Illegality  in  consideration  or  contract  be  pleaded,  t£d 
plaintiiST  may  reply,  that  the  contract  was  made  upon  a  good  and  legal  coo* 
sideration,  and  not  upon  the  supposed  unlawful  consideration  mentioned  in 
the  plea  (m).  To  a  plea  of  tender^  the  replication  might  formerly  have 
[  *682  ]  either  denied  the  tender  generally  (n),  or  stated  that  a  writ  was  •preri- 
onsly  issued  (o)  ;  or  a  writ  with  continuance  {p) ;  but  if  the  plea  stated 
that  the  tender  was  made  before  the  commencement  of  the  suit,  instead  of 
exhibiting  the  bill,  then  there  appeared  no  necessity  to  reply  the  writ,  and 
it  would  be  sufficient  to  produce  it  in  evidence  {g) ;  or  the  plaintiff  might 
reply  a  prior  (r)  or  subsequent  (s)  demand ;  or  admitting  the  tender, 
might  proceed  to  trial  on  the  plea  of  non  assumpsit^  when  he  was  prepared 
to  prove  that  more  was  due  than  the  sum  tendered  (0*  But  as  since  tfae^; 
uniformity  of  process  act  2  W.  4,  c.  39,  treats  the  writ  at  the  commenoe-* 
ment  of  the  action,  it  is  not  necessary  in  any  case  to  reply  specially  the 
time  or  issuing  the  writ.  The  replication  to  a  plea  of  Accord  and  Saiis-^ 
faction  may  either  deny  the  delivery  of  the  chattel  in  satisfaction,  or  pro- 
testing against  that  fact,  may  deny  the  acceptance  {u)y  or  the  plaintiff  may 
deny  both  the  delivery  and  acceptance  in  satisfaction  (z)*  If  an  Award 
were  pleaded,  the  plaintiff  might  either  deny  the  submission  or  the  award, 
or  may  set  out  the  whole  award,  and  if  bad  in  point  of  law,  may  demur 
(y).  If  a  Former  Recovery  for  the  same  debt,  or  a  plea  of  set-opp  on  a 
recognizance  of  record  be  pleaded,  the  replication  was  to  be  nultiel  record 
{z)  ;  and  to  a  plea  of  judgment  recovered,  the  plaintiff  might  New  Assign 
that  his  action  was  for  the  breach  of  different  promises  (a)  (1) ;  and  if 
the  defendant  pleaded  a  judgment  recovered  in  an  inferior  Court,  not 
stating  that  the  contract  arose  within  the  jurisdiction  of  that  Court,  the 
plaintiff  may  reply  that  the  cause  of  action  arose  out  of  its  jurisdictioa 
(A).  To  a  plea  of  Release^  he  might  reply  non  est  factum  (r),  or  that 
it  was  obtained  by  duress  or  fraud  (d)  (2),  and  it  was  then  considered  to 

(A)  48  Geo.  8,  o.  165.  pottt  yoI.  iii.  notes. 

(t)   In  general,  anU,  66.  (r)  Pof/,  vol.  iii. 

{k)  AnU,  67.  (t)  Id,;  I  Campb.  182.    • 

(/)  7  Geo.  4. 0.  67;  s.  61.  (/)  Pott,  toI.  iii. 

(m)   Com.  Dig.  Pleader,  2  W.  28;  2  T.  R.  (u)  Id,;  see  8  Wentw.  Index.  tL  tU.  x. 

489;  1  Saund.  1U8  b,  note  8;  jmt,  Tol.  iU.;  8  (x)  1  Bing.  N.  C.  602;  1  I]odgaSft89,& 

Wentw.  104, 108,  and  id.  Index  t.  C. 

(n)  Po%tt  vol.  Hi.  (y)  Pott,  vok  iii.;  8 ,Wentv.  Index,  tiu. 

(0)  Posr,  vol.  iii.  («)  PotU  vol.  iii. 
( p)  Po$t,  vol.  iii.    When  it  need  not  be  •      (a)  Po*U  vol.  iii. 

stated,  1  Wils.  167;  6  B.  &  Aid.  452,  1  D.  &         (6)  2  Bing.  218. 
B.  27,  8.  C.  (c)  Po$i,  vol.  iii. 

(q)  5  B.  &  Aid.  462;  1  D.  &  B.  27,  8.  C. ;         (d)  Id. ;  8  Wentw.  Index,  xiL 

(1)  Vide  Snider  v.  Groy,  9  Johns.  827,  where  it  was  held  that  the  plaintiff  night  avoid  tkl 
efieot  of  the  former  judgment,  by  replying  that  he  was  prevented  by  the  Conn  from  pnaad^ 
ing  for  one  of  the  causes  of  action  mentioned  in  his  declaration,  and  which  was  the  snbjMl 
of  the  present  suit. 

(2)  It  has  been  held  hi  the  Supreme  Court  of  the  Bute  of  New  York,  that  to  a  plea  of  « 
release  of  payment,  the  plaintiff-  may  reply  that  previous  to  the  execution  of  the  relesse  or 
to  the  payment,  he  had  assigned  the  bond  to  A.  B.  of  which  the  plaintiff  bad  notice.  An- 
drews V,  Booker,  1  Johns.  Gas.  411;  Uttlefield  o.   Stor^,  8  Johns.  426;   Bayaumd  9* 
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be  unnecessary  and  injadicions  to  state  the  particulars  of  the  fraud  (e) 
(1);  or  to  a  plea  of  release  by  a. third  person,  the  plaintiff  might  ^eply 
ne  relessapas  (/).  To  a  plea  of  Setoff  on  simple  contract,  the  plaintiff 
might  reply  nil  debet  (g*),  or  the  statute  of  limitations  (A)  (2),  or  any 
matter  which  a  defendant  in  an  action  might  plead ;  but  if  the  set-off  be 
on  a  specialty  or  judgment,  or  other  matter  of  record,  such  replication 
▼onld  be  iasufficient,  and  the  plaintiff  should  reply  non  est  factum^  nul 
tiel  record,  or  payment,  &c,  (i)  and  the  statute  of  limitations  could  not  be 
,  relied  upon  under  the  general  ^replication  of  nil  debet y  to  a  plea  of  set-  [  4^588] 
(df  (^)  ;  but  where  the  defendant  pleaded  a  set-off  on  a  recognizance  not 
of  record,  and  on  a  simple  contract,  it  was  held  the  plaintiff  should  mere- 
ty  deny  the  set-off,  and  not  reply  nul  tiel  record  (/). 

As  the  statute  4  &  5  Ann.  (m)  does  not  extend  to  replications^  and  the  Not  two 
statutes  which  give  the  plea  of  set-off  do  not  specify  how  the  plaintiff  is  SSS^ 
to  reply,  it  should  seem  that  the  plaintiff  cannot  reply  several  distinct  an-  same 
swers  to  a  plea  of  set-off  (8).     When  the  Court  of  Conscience  Act  has?"™"*®' 
1«en  pleaded,  ^he  plaintiff  may  deny  the  residence  of  the  defendant  with  ^•*"*^ 
the  jurisdiction,  or  may  allege  that  more  than  405.  &c.  was  due  (n). 

When  the  statute  of  limitations  has  been  pleaded,  either  that  the  defend-  Beplioatkn 
tDt  did  not  undertake,  or  that  the  cause  of  action  did  not  accrue,  within  six  ^f  u^^ 
'years  '^before  the  exhibiting  of  the  plaintiff's  bill,"  and  thp  plaintiff  could  tiom. 
prove  a  promise  or  acknowledgment  within  that  time,  the  replication  might 
deny  the  plea  generally ,  and  conclude  to  the  country  (o)  (4)  ;  but  if  the 

(f)  9  Co.  110.  (0  1  B.  ft«Ald.  158. 

(/)  2  Balstr.  55;  2  Taani  287;  bat  see         (m)  4ADne,  o.  16. 

1^.  &  Gran.  87.     (^a^rt  non  est  factum         (n)  Pos<,  vol.  in. ;  8  Wentw.  Index,  ziiU. 

Aoald  be  replied  if  the  plea  state  that  the         (o)  Post,  vol.  iii.    When  an  aoknowledg- 

fbiVif  released,  see   Steph.  2d'ed.     289,  ment  is  of   no  avaU,  see    2    Campb.   160. 

237.'  This  is  stated  by  Saunders,  to  be  an  anoma- 

ig)  Id,  loos  case,  the    plaintiff  being  bound  to  do 

(h)  PotI,  ToL  ill.  more  than  fhlly  answer  the  plea,  bnt  see  a 

(0  1  East,  869;  8  Wentw.  Index,  xIy.  simUar  case  in  1  Mod.  227.    See  also,  pod, 

{k)  Cromp.  &  Jenr.  1.  yoL  iii. 

Squire,  11  Johns.  47;  Dawson  v.  Coles,  16  Johns.  51;  Prescott  v.  HoU,  17  Johns.  284.  It 
ii  Uud  down  however,  as  a  general  rule,  that  matter  of  deiSsnoe  in  equity  cannot  be 
pMed.  And  the  English  Courts  have  never  gone  fiirther  than  to  set  aside  the  plea  on 
u  application  to  their  equitable  jurisdiction.  Legh  v.  Legh,  1  Bos.  &  Pul.  44  7;  Alner  v. 
Gwrge,  1  Camp.  898.  And  they  wiU  not  permit  a  bond  debt  assigned  to  the  defendant  l^ 
*iMtber  person,  to  whom  and  for  whose  use  it  was  originally  given,  to  he  pleaded  by  way  of  set- 
A  Wake  V.  Tinicler,  16  East,  86.  But  it  has  been  frequently  held  in  this  country, 
tint  a  debt  may  be  the  subject  of  a  set-off,  for  which  the  party  could  not  have  maintained 
•n  tetion  in  his  own  name.  Tuttle  v.  Bebee,  8  Johns.  152;  Winchester  v.  Hackley,  2 
Craaeh,  842;  Compty  v.  Aiken,  2  Day,  488;  Chines  v.  Brisban,  18  Johns.  9.  The  case 
of  Wineh  v.  Keely,  1  Term  Rep.  619,  fully *supports  our  practice  of  permitting  an  assign- 
Bent  to  be  replied  that :  was  an  action  of  anumptit;  the  defendant  pleaded  the  bank- 
Yoptey  of  the  plaintiff;  the  plaintiff  replied  that  before  his  bankruptcy  he  assigned  the  debt 
to  J.  S.  and  averred  that  the  writ  sued  out  in  the  name  of  the  plaintiff,  for  and  on  the  behalf 
•f  J.  8.;  this  replication  was  held  good  on  demurrer.  The  Supreme  Court  of  the  United 
•  fitstes,  m  a  late  case,  fully  confirmed  the  doctrine,  that  the  equitable  rights  of  a  third  person, 
M  party  to  the  record,  might  be  replied  to  as  a  legal  bar.     Welch  e.  MandevUle,  1  Wheaton, 

(1)  But  in  Slack  v.  McLagan,  15  Illinois,  242,  it  was  held  that  thaihots  oontribntSng  aa 
iDcged  fraud  should  be  set  forth  in  the  pleadings. 

(2)  Levering  v.  Rittenhouse,  4  Whart,  140. 
(S)  See  Levering  v.  Rittenhouse,  4  Whart.  180. 

U)  Bsrgamm  «.  Poitiax,  4  Leigh.  419, 
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time  of  ifisniDflr  the  first  writ  in  the  action  were  material,  it  mvA 
MmmmmwmxK.  ^^y^^  j^^^  replied  speciallj,  as  in  the  case  of  a  tender  ;  and  if  continaed 
process  be  stated,  the  return  of  the  first  must  have  been  shown  (;?)  ;  bafc 
this  did  not  seem  necessary  when  the  plea  stated  ^^  before  the  commenc»> 
ment  of  the  snit,"  instead  of  '^  exhibiting  the  bill,"  (9)  though  a  specid 
replication  was  in  general  advisable,  because  it  maj  reduce  the  proof  tobt 
adduced  by  the  plaintiff  on  the  trial  (1).  The  replication  might  also  bt 
that  the  plaintifif  or  the  defendant  was  abroad  when  the  cause  of  action  ae« 
crued,  and  that  the  action  was  commenced  within  six  years  after  his  first  ro^ 
turn  (f )  (2)  ;  and  any  other  circumstances  which  brought  the  case  withia^ 
either  of  the  exceptions  mentioned  in  the  statute  should  have  been  repliei 
(*)  (3).  As  the  uniformity  of  process  act  2  W.  1,  c.  39,  now  declarei 
that  the  issuing  of  the  writ  of  summons,  capias  or  detainer  shall  be  con- 
sidered in  all  cases  to  be  the  commencement  of  the  action,  the  plea  of  the 
"  statute  of  limitations  will  always  be  that  the  defendant  did  not  promise  or 
that  the  causes  of  action  did  not  accrue  within  six  years  next  before  ike 
commencement  of  this  suit ;  and  no  special  replication  showing  fhe  time 
of  commencing  the  action  can  be  required. 
[  *584  ]  When  the  alleged  matter  of  defence  is  to  be  denied,  it  has  been  ^osoal' 
in  the  replication  to  traverse  the  most  material  part^  but  there  are  easel 
where  all  the  grounds  of  defence  may  conjunctively  be  traversed  withoiit 
rendering  the  replication  bad  for  multifariousness  ;  thus  to  a  plea  of  de» 
livery  of  a  pipe  of  wine  in  satisfaction,  the  replication  may  traverse  as 
well  the  delivery  as  the  acceptance  (^),  and  although  it  has  been  donbtei 
whether  a  replication  de  injuria  in  assumpsit  is  not  too  comprehensive  (tf), 

(  p)  Pott,  Tol.  ui.  «  fraud,  2  B.  &  C.  149. 

(q)  5  B.  &  Aid.  462;  1  D.  &  R.  27,  S.  C.  (0  1  Bing.  N.  C.  602;  1  Hodges,  89,  &  a 
8ce  pot/,  vol.  iii.  note.  («)  2  Bing.  N.  C.  869;  8  Dowl.  751,  765; 

(r)  Pot/,  Tol.  ill.;  4  Bat.  &  Gros.  626.  1  Oale,  106,  227,  whore  see  form  of  nplioi^ 

(t)    See   the  instanoee,  poti^  toL   lil. ;  8  tion  dt  injuria,  in  assumpsit. 
Wentw.  Index,  xz.  &e.    See  as  to  replying 

(1)  See  Satterlee  v.  Sterling,  8  Cow.  282;  Livingston  v.  Ostrander,  9  Wend.  806. 

(2)  See  Harper  v.  Hampton,  1  Har.  &  Johns.  458;  Craig  v.  Brown.  Peien  C  C.  443. 
Plummer  v.  Woodbume,  7  Bowl,  ft  R7I.  26.  In  an  action  on  a  breach  of  contract  hi  siafc- 
ing  a  turnpike  road,  the  defendant  pleaded  the  statute  of  limitations,  the  plaintiff  repHii 
fraud  and  deceit  in  the  execution  of  the  work,  and  that  the  action  wss  commenced  wiihb 
six  years  after  the  discovery  of  the  fraud;  the  court  held  that  fraud  might  be  replied  tot 
plea  of  the  statute,  which  did  not  become  a  bar  until  six  years  after  the  fraud  was  disoovcr* 
ed,  and  accordingly  that  the  replication  was  good.  First  Massaohueetts  Turnpike  Corponk 
iion  V.  Field,  8  Maes.  201 ;  Ironp  v.  Smith,  20  Johns.  88;  Allen  v.  Mille,  16  Wend.  202,  cesifs. 

In  suits  not  affected  by  the  Bevised  Statutes  in  respect  to  the  limitations  of  actions  ^ 
the  bringing  of  new  suits  by  the  executors,  &c.  he  may  bring  a  new  salt  at  any  time  betet 
the  expiration  of  the  limitation  by  statute ;  but  a  replication  showing  the  commencement  ef 
a  new  action  after  two  years,  subsequent  to  the  abatement  of  the  first,  is  bad.  Huntingtoa  f. 
Brinckerhoff.  10  Wend.  284. 

The  cases  whether  open  accounts  are  or  are  not  barred  (though  they  be  between  m«rcbiil 
and  merohant,)  where  the  last  item  is  above  five  years'  standing,  ChanceUor  Kent  is  in  &««-' 
of  the  bar  in  such  cases.  Carter  v.  Murray,  6  J.  C.  B.  622,  and  the  like  opinion  is  intinstdl 
in  6  Ves.  680;  16  ib.  198;  18  ib.  286.  Tet  in  Foster  v.  Hodgson,  19  ih.  179,  186,  the  wkil 
matter  seems  to  be  agun  unsettled  in  England.  Bat  in  Mandeville  v,  Willson,  6  Craneh,  1^ 
the  Supreme  Court  was  clearly  of  the  opinion,  that  it  is  not  necessary  that  any  of  t|ie  i(eni» 
in  the  ease  of  merchants*  accounts,  should  come  witiiin  the  five  years.  And  this  abo  the 
Court  of  appeals  in  Virginia  considered  the  reasonable  doctrine.    Watson  «.  Lyle,  4  Leigh,  286»  \ 


plea  of  the  stotute  of  limitations,  must  avoid  the  effect  of  the  bar  as  to  aU  the  plaintift; 
^r  it  seems  to  be  a  settled  rule  that  all  must  be  competent  to  sue,  otherwise  the  aotion  eaaaotbt 
supported.    MawteUer  e.  M'Clean,  7  Cianeh,  166. 


AMOlUBfr. 


OT  THB  SEVERAL  RXPUCATIOMB.  684 

most  recent  decisions  seem  to  establish  that  it  may  in  dome  cases  be 
cient  (z).  If  the  plea  in  effect  denied  or  showed  that  no  valid  con- 
ct  or  promise  Was  ever  made,  or  claimed  for  the  defendant  an  interest 
the  goods  stated  in  the  declaration,  then  a  replication  de  injuria  or  that 
ffendant  broke  his  promise  of  his  oum  wrong",  without  the  cause  stated 
the  plea,  would  be  insufScient,  because,  in  the  first  case,  the  plea  in  ef- 
ibct  was  that  the  defendant  never  undertook;,  and  therefore  it  is  illogical 
te  reply  that  he  broke  his  promise  {y)  ;  but  if  the  plea  merely  stated  in 
flffect  an  excuse  for  the  breach,  then  such  a  general  replication  would  be 
admissible  (z).  The  Court  of  Common  Pleas  and  Exchequer  have  re* 
ienlly  8o  decided  in  two  cases,  on  the  general  principles  of  pleading,  and 
not  on  consideration  of  the  conyenience  of  permitting  such  a  replication 
(s)  bat  the  applicability  of  that  general  replication  will  presently  be  fully 
considered. 


.  In  actions  of  debt  on  simple  contract,  the  replications  have  always  been  J'  ?"• 
ind  are  to  bo  substantially  the  same  as  in  the  action  of  ttssumpsit.    If  to  oontnMto^ 
iebt  on  a  specially,  fraud  or  duress  be  pleaded,  the  plaintiff  may  reply  that  uid  on 
it  was  duly  or  fairly  obtained  (a),  or  he  denies  the  plea  of  infancy  (6),  or  *P«»*i*"*- 
1o  a  plea  ^f  usury,  gaming,  &;c.  traverses  the  illegality  of  the  contract  (c). 
Beplications  to  a  plea  of  tender  resemble  those  in  assumpsit  (d)  ;  and  to  a 
ilea  of  set-off  to  debt  on  bond,  the  replication  may  either  deny  the  sub- 
ject'-matter  of  the  defendant's  set-off  or  allege  that  more  was  due  on  the 
hood  than  the  sum  mentioned  in  the  plea  (a).     The  only  replication  on  a 
pica  of  solvit  ad  or  post  diem  is  a  denial  of  the  payment  (/)  (1) ;  and  if 
to  debt  on  an  annuity  bond  or  deed,  it  be  pleaded  that  no  memorial  was  en- 
rioUed  containing  the  names  of  the  witnesses,  &q.  the  replication  sets  out 
r'fte  memorial  verbatim,  and  states  that  it  was  duly  enrolled  (^).    If  to 
debt  on  a  bail  bond  by  'the  assignee  of  the  sheriff,  the  defendant  has  plead-  [  *685  ] 
:ed  ease  and  favor,  the  plaintiff  should  reply,  stating  that  it  was  duly  exe- 
eated,  and  deny  the  ease  and  favor  (A)  :  or  if  the  action  be  in  the  name 
of  the  sheriff,  and  the  bond  is  not  set  forth  in  the  plea,  the  plaintiff  should 
yray  that  the  bond  may  be  enrolled,  and  then  set  it  out,  and  state  that  he  was 
sheriff,  &c.  and  the  arrest  of  the  defendant,  and  that  the  bond  was  made 
to  the  plaintiff  as  sheriff,  and  traverse  the  ease  and  favor  (t)  ;  and  to  a 
idea  of  release,  it  is  sufficient  to  deny  it  in  the  replication  (^). 

At  common  law,  and  independently  of  the  statute  8  A  9  Wm.  8,  c.  11,  ^g  iJ" 
,  I.  8  (2),  it  is  frequently  necessary  in  a  bond  for  performance  of  cove-  aotions  on 

Bondt. 

'  ( j)  Griffin  V.  Yates,  and  Isaac  v.  Flather,  (d)  Id, 

Wtttminster  HaU  Chroniole,  3S2,  883,  and  (e)  8  T.  R.  65  ;  potty  yoI.  iii. 

ieel  Crom.  &  M.  600.  (/)   Pott,  vol.  iU«    See  5  Moore,  198;  2 

(9)  Solly  V.  Neish,  1  Gale,  227.  Chit  Rep.  697,  S.  C. 

(z)  Griffin  r.  Yates,  and  Isaac  v.  Flather,  {g)  Pott,  vol.  liL 

IBI.T.  1886,  1  Weetmineter  Chronicle,  882,  {h)  Pott,  yoI.  iii.;  1  Sannd.  159;  Com.  Big. 

IS3.  Pleader,  2  W.  25. 

(a)  Com.  Dig.  Pleader,  2  W.  19,  20.  (0   1  Lntw.  680,  685;  2  Sannd.  60  a,  note 

(6)  Pott,  vol.  UL  8. 

(c)  Id,  {k)  2  Burr.  944. 

■-~ —                      '  _.,-.-                -.               ..,. . 

(1)  A  general  replication  to  the  plea  of  **  payment,"  does  not  of  itself  oonstitate  aa  Sssoa. 
iHkiiboach  V,  M'Bea,  Giim.  228. 

(2)  This  statute  has  not  been  adopted  hi  Massachnsetts.  Berey  v.  Bkeklin,  2  Mass.  649. 
'  Itiifaiforoeia  PannsylTania,  8  Bimi.625.    Boberts'  Big.  Iw. 
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XX  DiBT.  nants,  where  the  defendant  has  pleaded  performance,  and  tho  plain 
On  special-  j^^^g  j^^j  a3gig,ie(j  ^^q  breach  in  his  declaration  (/),  to  deny  the  efiFect  of 

plea,  and  show  a  particular  breach.     The  rule  is,  that  in  all  cases,  (cxceplhj 
in  the  case  of  an  award,  which  stands  upon  a  particular  ground),  wh 
the  defendant  pleads  matter  of  excuse,  which  admits  a  non-performan 
it  is  sufficient  if  the  plaintiff  deny  the   plea,  and  he  need  not  assip 
a  breach  in  his  replication,  bnt  it  is  otherwise  where   the    defendaot 
has  pleaded  performance,  or  in  other  words,  where  the  plea  does  nofc 
put  in  issue  any  particular  fact  or  breach  (m)  ;  and  in  the  latter  case^ 
to  a  plea  of  general  performance  of  the  condition  of  the  bond,  the  repUi 
cation  must  state  the  breach  with  particularity,  and  should  conclude  with 
a  verification,  in  order  that  the  defendant  may  have  an  opportunity  q( 
answering  it  (n).     And  in  the  case  of  bonds  affected  by  8  &  9  Wm.  3,  a 
11,  s.  8,  the  plaintiff  should  state  in  his  replication,  (or  suggest,  in  can 
of  non  est  factuniy  &g.  pleaded,)  all  the  breaches  of  the  bond,  &c.  ot 
which  he  means  to  rely  (o)  (1).    It  must  necessarily  depend  on  the  nv' 
turc  of  the  case  and  the  plea,  as  to  what  will  amount  to  a  plea  of  general 
performance,  or  one  which  in  effect  puts  in  issue  a  particular  fact.     la 
debt  on  a  bond,  conditioned  for  the  performance  of  an  award,  if  the  de- 
fendant has  pleaded  no  award,  the  replication  must  state  the  whole  of  tha^ 
award  verbatim,  and  also  assign  a  breach  (/?)  (2).     If  to  debt  on  a  bos* 
tardy  or  indemnity  bond,  the  defendant  plead  non  damnific aius,  tha^ 
plaintiff  must  reply  specially,  setting  forth  how  he  was  damnified  (7).  Up* 
on  a  bond  conditioned  that  a  collector  of  poor  rates  shall  render  an  9^ 
count  of  monies  received  after  general  performance  pleaded,  it  is  neces* 
sary  to  reply  that  he  received  monies  to  be  accounted  for  (r).     But  where 
[  *586  ]  to  *debt  on  bond  the  defendant  craved  over,  and  after  reciting  a  mort- 
gage deed,  which  showed  the  condition  to  be  for  payment  of  a  sum  of 
money  on  a  day  specified,  according  to  tho  tenor  of  a  proviso  contained 
in  the  indenture,  and  for  the  performance  of  the  covenants  therein,  plead- 
ed  that  there  were  no  negative'  or  disjunctive  covenants  in  tho  indenture, 
and  that  he  paid  the  money  mentioned  in  the  condition  on  the  day  thereia 
specified  according  to  the  effect  thereof,  and  performed  all  the  covenaotB 
and  provisos  in  the  indenture  on  his  pai*t  to  be  performed ;  and  the  plain- 
tiff in  his  replication  took  issue  generally  on  the  non-paym^it  of  the 
money,  and  concluded  to  the  country;   on  special  demurrer,  assigning 
for  causes  that  it  should  have  concluded  with  a  verification,  and  that  no 
breach  of  the  condition  was  assigned  according  to  the  8  &;  9  Wm.  3,  c 
11,  8.  8,  it  was  held  that  such  i*eplication  was  good,  as  the  only  point  in 
issue  was  the  payment  of  the  money,  and  as  the  plaintiff  had  therein  de- 

(Z)  It  is  now  coQsideml  best  not  to  assign  Sannd.  108,  n.  1;  n.  4,  817.    See  the  rnodt. 

the  breach  in  the  decUration,  see  fonL  1  Price,  109;  6  Taant.  46,  47. 

(m)  Willes,  12,  18.  (9)  PmU  voL  ul. 

(n)  2  Burr.  774;  1  Saand.  101, 102;  Com.  (r)    6  Taunt.  45;  1  Marsh.  441,   8.  C; 

Dig.  Pleader,  F.  14, 15;  pMt^  vol.  iiL  umble,  OTerruIing  1    Price,    109;     and  fM 

(0)  1  Saund.  58,  n.  1 ;  2  Saand.  187  a,  n.  Boogl.  214.  Sams  reottved  need  not  ba 
2\  2  New  Rep.  862;  2  Moore,  220;  5  M.  &  specially  mentioned,  &c.  As  to  replicfttkm, 
Sel.  60.  rejoinder,  sorr^oioder,  &c  see  7  B.  &  80ft. 

ip)  WiUes,  12;  2  Saund.  62  b,  n.  5;  1 

(1)  In  an  action  on  a  bond  requiring  the  assignment  of  breaches  of  the  condition,  the 
plaintiff,  sinoe  the  Revi$ed  StatuUt^  is  bound  to  assign  hiA  breaches  in  the  deelaratioo,  sod 
oan  no  longer,  as  was  the  former  practice,  assign  them  in  the  rspUoation  or  upon  the  MBoed. 
Beed  v.  Drake,  7  Wend.  845. 

(2)  See  aihoa  •.  Levy,  2  Doer  (N.  Y.)  176. 
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^  the  whole  substance  of  the  defendant's  plea  («).   'And  a  plea  (to  a    w  »■«?.• 
laration  on  a  bond  conditioned  amongst  other  things  for  the  payment  of  ^^f^^^* 
fiOOO)  that  all  the  sums  of  money  which  became  due  on  the  bond  were 
id,  may  be  replied  to  generally  by  a  general  denial  of  the  words  of  the 
,  without  assigning  any  breach  (^).     The  mode  of  framing  the  repli" 
tion  will  be  hereafter  considered  (u"). 
■   Before  the  passing  {x)  of  the  8  £  9  Wm.  3,  c.  11,  s.  8,  the  plaintiff  in 
Ki  action  on  a  bond,  with  a  condition  for  the  performance  of  anything,  could 
((oly  have  assigned  one  breach,  and  under  that  assignment  was  entitled  to 
Uie  full  penalty  of  the  bond  ;  but  now  by  the  above  statute,  it  is  enacted, 
^  that  in  an  action  upon  a  bond,  or  any  penal  sum  for  non-performance  of 
any  coyenants  or  agreements  in  any  indenture,  deed,  or  writing  contained, 
the  plaintiff  map  assign  as  many  breaches  of  the  covenants  and  agreements 
he  shall  think  fit ;  and  the  jury,  upon  the  trial  of  such  action  or  ac-  ^ 
lions,  shall  and  may  assess  not  only  such  damages  and  costs  of  suit  as 
lave  heretofore  been  usually  done  in  such  cases,  but  also  damages  for 
inch  of  the  said  breaches  so  to  be  assigned  as  the  plaintiff  upon  the  trial  of 
the  issues  shall  prove  to  have  been  broken,  and  that  the  like  judgment 
ihall  have  been  entered  on  such  verdict  as  heretofore  hath  been  usually  done      ^ 
h  such  like  actions."   Where  the  defendant  does  not  plead,  the  statute  pro- 
vides, ^*  that  if  a  judgment  shall  be  given  for  the  plaintiff  on  demurrer^  or 
tfv  confession  or  nil  dicit^  the  plaintiff  may  suggest  upon  the  roll  as  many 
tmches  as  he  shall  think  fit ;"  and  upon  such  suggestion,  a  writ  of  inquiry 
J8  to  be  executed  before  the  judge  at  the  assizes,  or  at  '^nisi  priusy  according  [  ^587  ] 
to  the  venue  J  to  ascertain  the  truth  of  the  breaches^  and  to  assess  the 
plaintiff's  damage  (.v).    The  statute  is  compulsory  on  the  plaintiff  to  pro- 
ceed in  the  method  it  prescribes  (z) ;  and  under  the  act  the  bre^hes  must 
be  assigned  as  at  common  law,  not  merely  in  the  words  of  the  condition 
.hat  specially  stating  the  facts  (a).    At  one  time  it  was  considered  ad  vis-  ^^*^®'*® 
able  to  state  the  breaches  in  the  declaration,  because  it  was  supposed  that  breach  of 
if  the  defendant  should  plead  non  est  factum  or  any  other  plea  on  which  ooDdUion 
tte  plaintiff  might  at  common  law  have  taken  issue  in  his  replication,  ^^^^* 
irithout  assigning  a  breach,  it  would  be  incorrect  to  assign  a  breach  in  a  or  not  an^ 
replication  to  such  a  plea  ;  but  the  better  opinion  now  is,  that  the  breaches  til  replioa* 
Aould  not  be  stated  in  the  declaration^  but  reserved  for  the  replication,  be-  ^^*  * 
cause  the  defendant  in  rejoining  can  only  present  one  answer  to  each  breach, 
whereas  in  pleading  to  the  declaration  he  may  answer  each  breach  by 
any  number  of  pleas  ;  and  if  the  defendant  plead  any  plea  on  which  the 
plaintiff  might  at  common  law  have  taken  an  issue  in  his  replication,  without 
assigning  a  breach  of  the  condition  of  the  bond,  the  plaintiff  may  still 
I  take  issue,  and  enter  a  distinct  and  separate  suggestion  in  the  nature  of 
I  an  assignment  of  breaches  under  the  statute,  though  he  cannot  incorporate 
i  such  issue  and  such  suggestion  in  one  and  the  same  replication  (6).  If  the 


(0  6  Moore,  19a 

(0  2  Chit.  Rep.  697. 
(«)  See  po$l,  yol  Hi.;  18  East.l;!  T.  B. 
743;  1  Latw.  421;  2  Saand.  410;  2  Barr. 
772;  1.  B.  &  P.  140;  8  T.  R.  469. 

ix)  See  the  reason  explained,  ante,  228, 
227. 

(y)  There  are  also  proTisions  that  the 
proeeediBgs  shaU  be  stayed  on  payment  of  the 
som  really  due,  with  ooets,  and  that  the 
jad^ment  shaU  be  a  seonrity  for  fvtun 
teiMhflS  on  a  ftarther  sngfes^n  being  enter- 


ed,  &o. 

{z)  1  Saand.  57;  2  Id,  107  a,  n,  2;  2 
Wils.  877;  Siyer  on  Damages,  67,  S.  C; 
Cowp.  857;  Tidd's  Prao.  9th  edit.  584;  18 
East,  8,  (cr).  The  statute  does  not  bind  the 
crown,  1  Y.  &  J.  171. 

(a)  1  Marsh.  95;  5  Taunt.  858,  S.  C. 

(6)  See  2  Saund.  187  a,  &o.  and  note  (c), 
by  the  editors  of  the  5th  edit ;  5  M.  &  Sel. 
60;  5  Moore,  198;  1  Marsh.  95;  5  Taant 
886;  8  T.  R.  255;  2  Chit  Rep.  278;  2  N.  R. 
862;  2  Moore.  220;  Tidd,  9th  ed.  686.     See 
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jM  van.  defendant  plead  any  plea  which  makes  iC  necessary  for  the  plaintiff  at  coift^! 
OnspMUi-  ^^^  1^^  ^  assign  a  breach  in  the  replication,  as  for  instance,  general  per*i 
foimance,  the  plaintifif  must  assign  the  breach  in  the  replication,  witk 
this  difference,  that  he  may  now  assign  several  breaches  under  the  statatt^ 
whereas  at  common  law  he  could  only  assign  one.  If  only  one  breach  bt 
assigned  in  the  replication,  it  is  not  necessary  to  state  that  it  is  assignel 
''  according  to  the  form  of  the  statute,"  and  it  is  doubtful  whether  thatal* 
legation  be  necessary  in  any  case  (c).  If  issue  joined  on  non  est  factum 
and  plea  of  fraud,  and  there  be  no  suggestion  of  breaches,  the  judge  will 
try  the  issues,  but  refuse  immediate  execution,  and  leave  the  plaintiff  to 
suggest  breaches,  &;c.  (d).  The  breach  of  the  condition  of  a  bond,othei>: 
wise  well  assigned,  is  not  vitiated  by  the  superaddition  of  immaterial 
breaches  (e). 

Where  there  is  no  plea  to  the  declaration,  and  consequently  no  mtf^  *\» 
be  tried,  judgment,  either  upon  demurrer  or  by  default,  is  to  be  signed  for 
the  penalty,  as  at  common  law,  and  the  plaintiff  suggests  breaches  on  the 
roll,  of  which  a  copy  should  be  given  to  the  defendant,  with  notice  of  iik 
quiry  for  the  sittings  or  assizes,  and  a  writ  of  inquiry  is  executed,  and  upon' 
that  there  is  an  award  of  execution  (/). 

This  statute  does  not  extend  to  a  bond  conditioned  for  a  payment  of  a 
sum  certain  at  a  day  certain,  or  to  a  post  obit  bond  {g) ;  nor  a  commoa 
money  bond  (A)  ;  nor  a  warrant  of  attorney  payable  by  instalments  (»), 
though  a  bond  be  also  given  (Jc) :  nor  to  a  bail  bond  (/)  nor  a  petiUoniiq; 
creditor's  bond  (m),  nor  a  replevin  bond  (n).  But  bonds  for  the  payment 
of  money  by  instalments  (o),  or  of  annuities,  or  for  the  performance  of  aa 
award,  are  within  the  statute  (;?).  And  although  a  bond  be  on  the  face  of 
it  a  comim)n  money  bond,  yet  if  there  be  a  concurrent  instrument  showing 
that  it  is  in  substance  a  bond  intended  to  secure  the  performance  of  cov» 
enants,  Ac.  within  the  meaning  of  the  statute,  it  is  necessary  to  suggest  of  ^ 
assign  breaches  in  pursuance  of  the  act,  although  the  bond  does  not  refse 
to  the  instrument  which  explains  it  (jq). 

The  3  &  4  W.  4,  c.  42,  s.  5,  gives  a  special  replication  of  a  written 
acknowledgment  or  part  payment  to  a  plea  of  the  statute  of  Kmxlations  to 
debt  on  an  indenture^  specialty,  or  recognizance,  under  the  third  section. 

To  a  plea  of  nul  tiel  record  in  debt  on  a  record,  the  replication  most 
state  that  there  is  such  record,  and  conclude  prout  patet  per  recordum^  witk 
a  prayer  that  it  may  be  inspected,  &c.  (r)  (1).  If  to  debt  on  a  recogoi^ 
zance  of  bail,  the  defendant  has  pleaded  no  ca.  sa.  against  the  principal^ 


Onre* 
oordf ,  &o* 


however,  8  C.  &  P.  60S,  why  hetter  in  deolft- 
xatioD* 

(c)  18  East,  1;  2  Saund.  187  a,  fto.  6th 
edit 

(<^)  D'Aranda  v.  Houston,  6  Car.  &  P.  612, 
614. 

(c)  Stothert  v.  GoodfeUow,  1  Not.  &  lian. 
202. 

(/)  Tidd,  9th  edit  686;  see  ibrms,  &o. 
poUt  vol.  iii. 

(^)  2  B.  &  C.  82,  89;  8  D.  &  R.  278,  &  C; 
2  Campb.  285;  2  Moore,  220. 

(A)  4  Ann.  o.  16,  s.  18;  1  Bannd.  68,  6th 
edit 


(t)  8  Tannt  74;  6  /i.  264;  16  East,  UU 
6  Bing.  885;  6  B.  jt  C.  666. 

(k)  2  Taunt  196. 

U)  2B.  &P.  446. 

(m)  8  East,  22;  7  T.  K  800. 

(n)  8  M.  &  Set  166. 

(0)  D*ArandA  v.  Hooston,  6  Car.  &  P.  611. 
8.  P. 

(;i)  See  ST.  B.  126j  6  Sast,  650»  6IS;  2 
Saund.  187,  n.  c;  Tidd,  9th  ed.  681;  8  H  i 
fid.  156. 

iq)  6  B.  &  C.  660;  8D.  &  B.  424,a  C 

(r)  Com.  Pig.  Pleader,  2  W.  18;  jMi,  voL 

IIL 


(1)  Share  «.  fiaokw,  8  Sag  &  Bawk,  289;  Bom  v.  H'Cfinkj.  7  Sowaid,  (Mte.)  671. 
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le  replication  must  state  the  ca,  sa.  and  conclude  with  a  verification  (5),  J"J"^ 
id  where  the  defendant  has  pleaded  the  death  of  the  principal,  before  the  ^J^^^^^ 
;tam  of  a  ca.  sa.  the  writ  and  return  must  be  replied,  and  it  must  be 
rerred  that  the  principal  was  then  living  (t).    If  to  debt  on  a  statute  the 
lefeodant  plead  a  prior  action  depending,  or  a  compromise  by  rule  of 
"mrt,  Ac,  the  plaintiflF  may  traverse  the  fact,  or  reply  petfravdum  («). 


*In  COVENANT,  as  the  declaration  states  the  breach,  and  the  plea  usual-  [  •589  ] 
^denies  it,  and  concludes  to  the  country,  a  special  replication  does  not  so       n 
often  occur  as  in  assumpsit  and  some  other  actions  (po)  (1).  ootMAar. 


In  actions,  whether  of  assumpsit,  debt,  or  covenant,  against  an  bxecu-  ni  aohohs 
lOE  OB  ADMINISTRATOR,  as  such,  to  the  plea  of  ne  ungues  executor,  or  ad-  -^Jotom 
tainistrator,  the  plaintifT  may  re-assert  the  fact  (y).  To  the  plea  oiplene  &o. 
cdministravity  if  untrue,  the  plaintiff  should  reply,  that  at  the  time  of  the 
ixhibiting  the  bill,  or  the  commencement  of  the  suit,  the  defendant  had  as- 
sets (2r)  ;  or  if  assets  have  come  to  his  hands  since  the  commencement  of 
Ae  suit,  and  before  the  plea  (a),  or  if  at  the  time  the  defendant  first  had 
|k>tice  of  the  action  he  had  assets,  but  unduly  administered  them  afterwards, 
ttese  facts  may  be  replied  specially  (6).  So,  if  the  plea  be  plene  adminis- 
travU^  except  a  sum  not  sufficient  to  satisfy  bonds  or  judgments  outstanding 
fte  plaintiff  may  reply  that  the  defendant  had  assets  uUra  (c)  ;  or  that  the 
jadgments  mentioned  in  the  plea  were  obtained  by  fraud  and  covin  (d),  or 
•offered  fraudulently  for  more  than  was  due  (e),  or  that  the  bond  pleaded 
is  an  outstanding  debt  is  satisfied,  and  kept  on  foot  by  fraud  (/).  If  the 
plaintiff  cannot  deny  the  plea  of  plene  administravit  he  should  pray  judg- 
ment of  assets  quando  acctderint^  either  generally  or  specially ;  as, "  which, 
itfter  satisfying  monies  due  on  the  outstanding  judgments,  bonds,  &c.  men- 
'fioned  in  the  defendant's  plea,  shall  come  to  the  defendant's  hands  as  execu- 
^tor,  &c.  to  be  administered  ;"  (g-)  or  if  plene  administravit  prceter  a  sum 
teknowledged  to  be  in  hand  has  been  pleaded,  the  plaintiff  should  pray  and 
fake  judgment  pro  tanto,  and  of  assets  quando  acciderint  as  to  the  resi- 
dae  in  case  the  plea  be  true.  If  the  defendant  has  pleaded  the  general 
^sue,  or  any  other  plea  denying  the  debt  or  cause  of  action,  with  the  plea 
of  plene  administravit^  the  plaintiff  must  proceed  to  trial  to  establish  his 
debt,  and  on  the  prayer  of  judgment  of  assets,  qtumdo^  &c.  upon  the  plea 
I  of  plene  administravit^  there  is  a  stay  of  judgment  till  the  determination 
i  of  the  issue.  But  where  the  debt  has  not  been  denied,  and  the  defendant 
'  has  merely  pleaded  plene  administravit  generally  or  specially,  and  the 

(I)  2  T.  &.  676;  poif,  toI.  liL  (6)  Pof<,  toL  iii. 

(0  Po$ty  vol.  iii.;  see  Petendorff  on  BaU.           (c)  Id. 

(«)  PotU  ToL  iii.  id)  Po§t,  yoL  iii.  anU,  679. 

(x)  See  the  Ibrms,  pott^  toI.  iU.;  6  Went  (e)  6  T.  R.  S2;po8t,  yoI.  iii. 

f Index,  oil  to  oxUt.  (/)  Pott,  toI.  iii. ;  Com.  Dig.  Pleader,  2  D. 

(SF)  Port,  voL  in.  .  9. 

(x)  Id.  {g)  Com.  Dig.  Pleader,  2  D.  9;  potty  toU 

(a)  6  T.  R.  10;  8  Wentw.  221.  iii.                                 ^ 

(1)  Morris  V.  Wadnnrth.  11  Wend.  100. 

Vol.  I.  77 


1 


589  OF  THB  BEYSBAL  REPLICATIONS. 

Di  Aonom  plaintiff  prays  jodgment  of  assets  quando  aceiderint  thereon,  there  shook! 
^^^   be  an  entry  of  that  judgment  immediately,  and  an  award  of  an  inquiry  t» 

loxi,  &o»    ascertain  the  amount  of  the  plaintiff's  demand,  unless  the  defendant  hasbf 
cognovit  confessed  the  same  in  order  to  save  the  expense  of  an  inquiry  (A); . 

[  ^690  ]  or  unless  in  ^reference  to  the  form  of  action  the  judgment  is  final  in  the: 
first  instance,  as  in  debt,  &c.     On  a  plea  of  plene  administravit  prater^ 
the  plaintiff  is  entitled  to  judgment  of  assets  tnytf^firo  quando  for  costs  as 
well  as  for  the  debt  (i\  and  the  plaintiff  should  not  take  issue  on  the  plea,'- 
for  if  he  do,  and  the  plea  be  found  for  the  defendant,  the  latter  will  be  en* 
titled  to  all  the  costs  (A:). 

In  debt  against  an  heir  on  tho  bond  of  his  ancestor,  to  plea  of  parol 
demurrer,  the  plaintiff  may  deny  or  confess  the  plea  (/) ;  and  to  a  plea  of 
rien  per  descent  the  plaintiff  may  reply  either  that  the  defendant  had  sudi 
assets  at  the  time  of  the  commencement  of  the  suit  (m),  or  that  he  had 
them  between  that  time  and  the  death  of  his  ancestor  (n)  (1),  or  if  riem 
praster  a  reversion  be  pleaded,  theplaintifi*  may  take  judgment,  &c. 
aceiderint  (o). 


n  OABB.  In  an  action  on  the  case  for  a  libel  or  verbal  slander,  the  general 
replication  de  injuria  sua  propria  absque  tali  causa^  (the  nature  of  which 
will  be  hereafter  fully  considered),  it  is  sufiBcient  to  a  plea  of  justificatioa 
when  untrue  {p)  (2) ;  unless  the  plea  alleged  that  the  plaintiff  committed 
perjury  in  a  Court  of  record,  when  this  general  replication  would  be  impror 

jr,  because  it  would  refer  the  matter  of  record  to  be  tried  by  the  jury  {g\ 
So  if  in  an  action  on  the  case  for  slander  of  title,  if  the  defendant  has  plead- 
ed  that  he  spoke  them  in  defence  of  his  own  title,  the  replication  (2e  infuria 
is  incorrect  on  general  demurrer,  though  good  after  verdict  (r)/  But  if  the 
plea  be  true,  the  plaintiff  must  reply  some  matter  in  confession  and  avoid- 
ance ;  as  that  after  the  commission  of  the  crime,  and  before  the  speakingi 
ftc.  he  was  pardoned,  &o.  {s). 

To  a  plea  by  a  sheriff  in  an  action  for  an  escape^  that  the  escape  was 
negligent,  and  that  the  party  was  taken  on  fresh  suit,  the  plaintiff  may  re> 
ply  that  the  escape  was  voluntary,  or  allege  that  the  party  was  not,  aftef 
the  recapture,  kept  in  safe  custody  (0-  If  accord  and  satisfaction,  or  the 
fitatute  of  limitations  be  pleaded  in  case  or  trover,  the  replications  will 
resemble  those  in  assumpsit  (u). 

It  has  been  supposed  that  in  Replevin^  de  injuria  never  occurs  (z)  (3); 

iK)  PotU  Tol.  Hi.;  see  anie,  489.  {q)  Leon.  81,  102;  Com.  Dig.  Pleader,  f« 

(t)  Cox  V.  Peacock,  2  Scott's  Rep.  125.  20. 

{k)  Iggolden  v.  TeiuoD,  2  Dowl.  277.  (r)  Cro.  Jao.  168, 164;  potL 

(/)  PofI,  vol.  ilL;  Com.  Dig.  Pleader,  2  £.  («)  Dan.  168,  Moore,  868,  872. 

4.  (0  1  B.  &P.  418, 416,  417;  1  Sanod.  tfi 

(m)  Id.  notel)  2  T.  R.   127;  5  East,  298;  sea  U 

(n)  Id,i  6  Mod.  122, 128.  East,  406. 

.     (0)  Com.  Diff.  Pleader,  £.  4,  6.  (ti)  AnU^  682,  688. 

{p)  ISaund.  244,note7;  Com.  Dig.  Plea^  (x)  Finoh*s  Law,  896;  1   B.  ae  P>76;i^ 

der,  2  L.  4;  jnw<,  vol.  iiL  Battnd.  284  o.  n.  8. 

(1)  And  the  replication  in  this  case  may  conolode  with  a  Terification*    lAbagh  v.  Cuicii 
18  Johns.  272. 

(2)  Allen  v.  Crowfoot,  7  Cow.  46. 
(8)  Vide  Hopkins  v.  Hopkins,  10  J<^in8.  869.    Bat  if  pleaded,  it  can  only  be  taken  adt 

tsfs  of  by  demurrer.    lUd.    Lytls  ».  Lea,  6  Johns,  112. 
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Imt  this  is  not  so  ;  and  to  an  avowry  under  a  distress  for  an  arrear  of  •poor-  w«a»  n 
ifate  a  general  plea  in  bar  de  injuria  is  sufficient  (y) ;  but  by  the  statute  {z)  *^  " 
ke  may  in  general,  with  leave  of  the  Court,  plead  several  pleas  in  bar. 
If  the  defendant  has  pleaded  cepit  in  alio  locOj  with  an  avowry  or  cogni- 
lance  for  a  return,  the  plaintiff  cannot  traverse  any  matter  in  the  avowry 
or  cognizance,  but  must  take  issue  on  the  traverse  of  the  place  or  amend 
;lis  declaration ;  but  if  the  defendant  had  them  in  the  place  mentioned  in 
ihe  declaration,  tbtugh  he  took  them  elsewhere,  the  plaintiff  may  safely 
take  issue  (a)  ;  and  to  any  cognizance  the  plaintiff  may  traverse  that  the 
defendant  was  bailiff,  concluding  to  the  country  (&). 

To  an  avowry  or  cognizance  for  rent^  the  plaintiff  may  in  one  plea  in 
liar  deny  the  demise  or  tenancy  (c),  and  in  another,  that  any  part  of  the 
lent  was  in  arrear  (d)  (1),  concluding  each  to  the  country  (c) ;  or  he  may 
|lead  payment  of  rent  to  a  ground  landlord,  or  prior  incumbrancer,  or  of 
And  or  property  tax  in  respect  of  the  premises,  though  he  cannot  avail 
limself  of  any  other  set-off  (/  ) .  So  a  party  may  plead  a  former  distress  and 
satisfaction  under  it  (^) ;  eviction  is  also  a  good  plea  in  bar  (A).  But  since 
Ike  statute  11  Geo.  2,  c.  19,  when  the  defendant  avails  himself  of  the  gen-» 
«ral  avowry,  the  plaintiff  cannot  in  terms  plead  nil  haJbuit  in  tenementis ; 
though  he  may  traverse  the  tenancy,  which  if  the  avowant  claims  under  a 
derivative  title  and  has  never  received  rent,  will  put  such  title  in  issue  (i). 
&  where  the  plaintiff  admits  the  tenancy  and  that  part  of  the  rent  was  in 


(9)  BtirdoDfl  V,  Selby,  1  Crom.  &  Mees. 
•00,  in  Excbeqaer  Chamber,  and  S.  C.  ia  K. 
B.  3  B.  &  Adol.  2.  But  de  injuria  is  a  bad 
iiplieatioa  to  a  plea  justifyiag  aa  eatry  as 
fandlord  to  distraiD,  4  Tjrr.  777. 

(z)  4  Aqq,^.  16. 

(a)  1  SiUBd«  8^7,  note  1;  poH,  yoI,  iil; 
iit  Ent  475.  And  as  to  the  pleas  in  bar 
Quoted  with  the  p/oce,  see  1  Sannd.  847, 
iPte  1;  Com.  Dig.  Pleader,  8  K.  11  to  29. 

(i)  Pott,  Tol.  iii.;  Ld.  Kaym.  641;  Com. 
1%  Pleader,  K.  14. 

^    {€)  Pott,  ToL  ill;  Com.  Dig.  Pleader,  8  E. 
[16. 20  b.  * 

{d)  Pott,  vol.  iiL;  Com.  Dig.  Pleader,  8  E. 


(e)  Ld.  Raym.641;  1  Saand.  108  b.   ' 

(/)  4  T.  R.  511;  6  Taant.  524;  Doogl. 
624,  625;  2  Chit.  Rep.  531;  2  Bing.  94. 
And  as  to  pleas  of  payment  of  ground  rent, 
see  1  B  &  B.  87;  8  Moore,  287,  ST  C;  8  B.  & 
Aid.  516,  as  to  property-iax,  1  B.  &  Aid.  128; 
post,  vol.  ii. 

(g)  5  Moore,  512,  4  Moore,  809;  1  B.  & 
Aid.  157. 

(A)  Pott,  Yoh  iiL 

(t)  2  Wils.  208;  5  T.  R.  4;  2  Saond.  284; 
d;  1  New  Rep.  56;  4  Moore,  803;  2  Bing. 
51, 10;  4  T.  R.  511;  anU,  487.  JVbh  UnuU 
is  not  pleadable  to  a  oognizanoe  for  rent  in 
arrear  under  a  demise  of  a  reoeiver  in  ohanoe- 
xy,  4  Bing.  2. 


(1)  In  Ohio  in  reploTin  the  plaintiff  may  put  in  a  double  replication.    Colter  v.  Doty,  5 
Ohio,  393;  Middleton  v.  Quigley,  7  Halst  851.    A  plea  of  no  rent  in  arrear  ia  an  tdmisston 
if  the  demise  and  of  the  title  of  the  defendant,  as  laid  in  the  avowry.    Alexander  «.  Harris, 
ICnooh,  299;  Hill  v.  Wright,  2  Bsp.  269;  Hill  v.  Miller,  5  Serg.  &  Rawle,  255.    Henoe 
^adtaotage  of  also  pleading  non  deniisit.    The  general  principle  is,  that  any  thing  may  be 
l^eo  in  eYidence  under  the  gemral  issue,  which  shows  that  no  right  of  action  ever  exist- 
ed; and  in  some  cases  fiicts   may  be   shown  which  proYe  that  no  right  of  action  existed 
tt  the  conneucemenl  of  the  suit.    In  debt  for  rent,  the  defendant,  under  the  plea  of  nil  dibet^ 
ittj  show  an  eviction  by  the  plaintiff.    Bat  in  covenant,  an  eviction  cannot  be  proved,  unless 
|Med.    Riens  in  arrere  is  the  general  issue  to  an  avowry  for  rent;  and  under  it  an  eviction 
aay  be  shown.    Lewis  9.  Payn,  4  Wend.  428.    If  the  lord  or  lessor  disseises  or  ousts  the 
teant  or  leseee  of  any  part,  the  whole  rent  is  suspended.     (9  Coke,  185.)    This  principle  was 
iveognised  and  adopted  in  Dyette  v,  Pendleton,  8    Cowen,  728.    In  that  case  it  was  said 
flat  saoh  defence  could  be  given  in  evidence  under  a  plea  of  eviction  only;  that,  how- 
[  ever,  wss  an  action  of  covenant,  in  which  there  is  no  general  issue.    In  the  case  of  Watts 
;«i  Coffin,  11  Johns,  409,  it  was  said  by  Yah  Nm,  Justice,  that  an  eviction  to  produce 
it  apportioiunint  or  a  sospension  of  the  mt,  must  be  of  part  or  the  whole  of  the  thing 
taised. 
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arrear,  he  may  plead  rien  in  arrere  as  to  part,  and  a  tender  of  the  resi- 
due (A:)  (1). 

To  an  avowry  or  cognizance  by  a  freeholder,  or  a  copyholder,  or  his 
tenant,  for  a  distress  damage  feasant^  the  plaintiff  may  deny  his  title,  and 
conclude  to  the  country  or  state  his  own  title  specially,  and  conclude  wiih 
a  traverse  ;  though  the  former  seems  preferable  (m).  So  the  plaintiff  may 
in  his  plea  in  bar  state  a  demise  to  himself  from  the  defendant  (n)  ;  or  a 
right  of  common  in  the  locus  in  quo  either  as  a  freeho^er  or  copyholder, 
[  *592  ]  or  as  his  tenant  (o).  In  general,  a  •freeholder  claims  a  right  of  commoa  ' 
by  prescriptions»(ji) ;  and  a  copyholder  grounds  the  right  upon  a  custom 
within  the  manor,  either  for  all  copyholders  within  the  manor,  or  for  the  , 
tenant  of  the  defendant's  land  in  particular  (9).  Where  the  copyholder 
claims  common  or  other  profit  in  the  soil  of  a  stranger,  which  is  not  pared 
of  the  manor,  he  must  prescribe  in  the  name  of  the  lord^Yiz.  that  the  lord 
of  the  manor  and  his  ancestors,  and  all  those  whose  estate  he  hath,  have 
immemorially  had  common,  &c.  in  the  locus  in  quo  for  themselves  and 
their  customary  tenants  (r).  So  the  plaintiff  may  plead  in  bar  a  right  of 
way  over  the  locu3  in  quo  (5)  ;  or  in  excuse  for  the  cattle  having  been  in 
the  locus  in  quo^  he  may  plead  defect  of  fences,  which  the  defendant  ought 
to  have  repaired  (()  ;  so,  admitting  that  the  cattle  trespassed  in  the  locus  . 
in  quo,  the  plaintiff  may  traverse  that  the  distress  was  mado  whilst  the 
cattle  were  damage  feasant  (u) ;  or  may  plead  a  tender  before  the  impound- 
ing (2;).  It  should  seem  that  in  the  case  of  a  distress  damage  feasantj  the 
plaiitiff  might  plead  in  bar,  that  the  avowant,  after  making  the  distress, 
used  the  cattle,  or  otherwise  became  a  trespasser  06  initio  (y)  (2). 


BBPuoi-       In  trespass  to  persons,  if  the  defendant  has  pleaded  son  assatdt  demesne 

iwFAHL  ^^^  ^^^^  defence,  or  a  defence  of  a  father,  mother,  son,  &c.  or  any  other 

plea  merely  in  excuse  (S)  of  an  injury  to  the  person,  (and  not  a  justifica- 


{k)  Post,  vol.  ill;  Gift  Ent.  646;  Com. 
Dig.  Pleader,  8  E.  20. 

(m)  Potf,  vol.  iii.;  2  Baund.  206  a,  note 
22;  1  Saund.  108  b;  1  Co.  68,  64. 

(n)  Post,  vol.  iii. 

(0)  Id,;  Com.  Dig.  Pleader,  8  E.  24. 

ip)  Pott,  vol.  iU.;  Com.  Dig.  Pleader,  8  E. 
24;  1  Saond.  848,  note  10. 

{q)  Id.;  1  Baund.  848,  note  8, 11. 

(r)  1  Saund.  849,  note  11;  Com.  Dig. 
Pleader,  8  E.  84;  see  forms  referred  to,  009^ 

TOl.  Ul. 

(«)  Com.  Dig.  Pleader,  8  E.  24 ;  pott,  toL  uL 


(0  PoMt,  vol.  iii.;  2  Bannd.  284  0.  285,  a. 
4;  289,  n.  7;  2  Hen.  Bla.  527. 

(ti)  8  Eqp.  Rep.  95. 

(x)  Poa,  7ol  111;  Com.  Dig.  Pleader,  8  K. 
28;BuL  N.  P.  60;  Lutw.  1596;  1  Campb. 
285;  1  Taunt  261,  S.  C.  it  vide  1  Biog.  841; 
8  Moore,  284,  S.  C;  4  Bing.  280;  2Moaty 
454,  S.  C. 

(y)  Com.  Dig.  Pleader,  8  E.  20;  Bm;  AI)l 
Trespass,  B.;  8  Wils.  20;  1  M.  &  p.  dQ2; 
ante,  188.  Aliter  in  the  oaM  of  a  distiM 
fbr  rent,  ante,  188. 


(1)  There  ean  be  no  such  thing  as  a  general  issue  to  an  avowTr;  but  some  speeial  point 
must  be  traversed.    HiU  v.  MiUer,  5  8.  &  R.  857. 

(2)  Aoc  Hopkins  v.  Hopkins,  10  Johns,  869. 

(8)  That  the  general  replication  de  injuria  is  good  only  "where  the  defendant  pleads  nttttf 
in  ezcute,  see  Lytle  9.  Lee,  5  Johns,  112;  Hyatt  v.  Wood,  4  Johns,  160;  Plumb  v.  M*Creft.  IS 
Johns.  491;  Strong  v,  Smith,  8  Caine,  164;  Hannen  v.  Edes,  15  Biass.  847;  Coffin  v,  Baitett, 
2  Pick.  859.  But  in  New  York,  where  in  an  action  of  trespass,  the  defimdant  under  the  <cl 
for  the  more  ea$y  pleading  in  certain  $uiU,  (sess.  24.  c.  47.  s.  2.  1  R.  L.  155,)  pleads,  that  the 
supposed  trespass  was  done  by  authority  of  a  statute  of  this  State,  without  expressing  «V 
other  matter  or  circumstance  contained  in  such  statute,  the  phiintiff  must  reply  d*  injtiria,  &«• 
concluding  to  the  country;  and  a  speeial  replioationt  concluding  with  an  aTerment,  is  bai 
Comly  V,  Lookwood,  15  Johns.  188. 
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Kioa  under  process  of  a  court  of  record,  the  replication  or  general  traverse  uvuca- 
injuriay  or  de  son  tort  demesne^  the  qualities  of  which  will  be  explained  j™J!J]J 
reafter,  is  in  general  proper  if  the  plea  be  wholly  untrue  (z)  (1).  And 
general  replication  will  suffice,  though  title  be  alleged  as  inducement ; 
if  to  a  declaration  for  an  assault  and  battery,  the  defendant  plead  that 
was  possessed,  (or,  according  to  some  cases,  seized  in  fee  (a)  of  a 
iose,  and  had  cut  his  corn,  and  that  the  plaintiff  came  to  take  it  away, 
d  the  defendant,  in  defence  thereof,  assaulted  the  plaintiff,  de  son  tort 
18  a  good  replication  (6).  But  if  the  plea  be  true,  and  the  plaintiff  did 
IB  fact  commit  what  in  point  of  law  amounted  to  the  first  assault,  but  can 

Ptify  Uy  *he  must  reply  specially ^  confessing  and  avoiding  the  plea  as  L  *^^^  J 
the  plaintiff  did  in  fact  make  the  first  assault  in  defence  of  his  father, 
son,  &o.  or  to  turn  the  defendant  out  of  his  house,  whereupon  the  defend- 
int  assaulted  and  beat  the  plaintiff,  this  answer  to  the  plea  must  be  replied 
tfedaUy  (c).  So,  if  the  defendant  has  pleaded  son  assauU  demesne  in 
ijefeoce  of  the  possession  of  his  close,  and  the  plaintiff  claim  a  right  of 
"way  over  it,  he  must  specially  reply  such  right  of  way,  and  that  ho  was 
ipoD  the  land  in  the  exercise  of  such  right  {d).  It  is  said,  that  if  the 
wfendant's  battery  were  outrageous,  or  moie  than  was  necessary  for  self- 
iefence,  that  matter  should  be  so  replied  (e').  And  matter  in  aggravation 
or  an  excess,  must  be  new  assigned  (/)  So  where  to  assault  and  battery 
the  defendant  pleaded  that  the  plaintiff  was  his  apprentice,  and  behav- 
ed saucily  and  refused  to  obey  his  lawful  commands,  and  that  he  mod- 
erately corrected  him,  and  ^e  plaintiff  replied  de  injuria^  the  full  Court 
of  exchequer  held,  that  under  that  replication  the  plaintiff  could  not  in- 
sist that  the  chastisement  was  immoderate,  because  that  matter  should 
lave  been  specially  replied  (g*).  So,  if  there  be  only  one  count  in  the 
declaration,  and  the  defendant  has  pleaded  son  assault,  and  there  have 
been  two  distinct  assaults,  one  excusable  and  the  other  not,  the  plaintiff 
dionld  not  reply,  but  should  new  assign  another  assault  (A)  ;  but  if  there  be 
several  counts  in  the  declaration,  equal  to  the  number  of  assaults,  this 
would  be  unnecessary  and  improper  (i).  The  course  which  the  plaintiff 
should  adopt,  if  the  defendant  plead  that  the  two  assaults  mentioned  in  dif- 
fereat  counts  are  one  and  the  same,  and  then  show  matter  justifying  in  the 
same  plea  one  assault  only,  has  already  been  pointed  out  (&).     Where  the 


(x)  Post,  ToL  iii.;  Com.  Dig.  Pleader,  F. 
18;  Cro.  Jac  224;  Yelv.  167;  WiUes,  64, 101; 
IB.  &  P.  SO. 

(a)  Potl^  694;  wd  qvuere,  see  Wnies,  100, 

.     (b)  Com.  Dig.  Pleader,  F.  21;  id.  18;  2 
ftuad.  295  b,  d.  1. 

(c)  Pott,  Tol.  ill.;  Carth.  280;  1  Salk. 
407;  Skin.  887;  7  Moore,  88;  7  TaanL  166; 
tad  tee  2  Bla.  Bep.  1166,  8.  P.;  and  eee  in 
Ktteral  when  or  not  a  replioation  de  injuria 
■  proper.  Price  v.  Peck,  1  Bing.  N.  C.  886,  7; 
finker  v.  NIze,  1  Crom.  M.  &  Ros.  258. 
"ben  the  defendant  must  prove  all  the  grounds 
tf  jostification  stated  in  his  plea,  Bees  v.  ITay- 
fcr.lHarr.  16. 

{d)  Po$t,  7ol.  uL 
,  (e)  NeyUle  v.  Cooper,  2  Crom.  &  M.  860; 


Beece  v.  Taylor,  1  Har.  &  Wol.  16;  Price  v. 
Peck,  1  Bing.  N.  C.  886,  887;  7  Moore,  83; 
2Campb.  176;  8  Wils.  20;  5  B.  &  A.  220; 
temble.  Skin.  887;  WiUes,  17;  1  Selw.  N.  P.  ' 
29,  note  9;  ud  quarty  if  not  sufficient  to 
reply  de' injuria  ;  Gilb.  C.  P.  164;  8  T.  R.  81. 
And  Lord  TentOTden,  C.  J.  at  Nisi  Prius, 
signified  that  he  was  of  this  latter  opinion; 
and  see  Reece  v.  Taylor,  1  Harrison,  R.  16, 
16,per  Littledale,  J. 

(/)  2  Campb.  176. 177,  629;  10  East.  73; 
7  Moore,  88.  As  to  new  assignments,  see 
po8t. 

iff)  Penn  v.  Ward,  Exchequer,  Westmin- 
ster, 6  June,  1886. 

(A)  Po$U  yoL  iii.;  1  Saond.  299, note 6, 

(t)  Id.  ibid, 

{k)  ^nfo,  414;R.  M.118. 


,  (1)  See  Sampson  v.  Henry,  11  Pick.  879;  M'Dermot  v.  Kennedy,  1  Harring,  148;  Gates  v. 
i«uabuy,  20  Johaf .  427. 
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nr       justification  is  under 'a  writ,  warrant,  or  other  process  of  a  court  of  reeoNU 
ist'ro^'**  the  plainiiflF  cannot  reply  de  injuria  generally,  putting  the  whole  of  dn 


penoDs.      pl^ft  in  issue  (Z) ;  but  must,  accordiog  to  the  facts  of  each  particular 

either  specifically  deny  the  issuing  of  the  writ,  or  the  making  of  the  wan 
rant  {m),  or  protest  the  writ  or  warrant,  which  in  effect  admits  it,  and 


r  *594 1  P'^  ^^  injuria  •as  to  the  residue  (n).  If  the  parties  have  been  guilty  oi 
"^  any  illegal  conduct,  as  undue  violence,  or  an  imprisonment  before  the  issn* 
ing,  or  after  the  return  of  the  writ,  the  plaintiff  should  reply  the  facts,  or 
new  assign  (o) ;  and  matter  which  shows  the  defendant,  by  subsequent 
misconduct,  became  a  trespasser  ab  initio  (/i),  should  be  specially  z«* 
plied  Cq)  (1). 

2d\j,  To         In  trespass  to  personal  property,  where  the  defendant  has  in  his  pie . 

penonaltj.  merely  justified  in  his  own  rights  the  chasing  cattle,  or  removing  persooal 
property  from  a  close,  &c.  whereof  he  was  possessed^  the  plaintiff  VEAf 
reply  de  injuria  generally  (r)  ;  and  it  appears  to  have  been  considerev 
that  this  replication  would  also  suffice,  where,  in  a  similar  plea,  it  is  stated 
that  the  defendant  was  seized  in  fee  (i) ;  and  although  when  the  defendtafei 
had  justified  as  servant  of  another  (/) ;  or  under  a  distress  for  rent  {u) ;  or 
the  taking  and  impounding^  and  not  merely  the  chasing o{  cattle,  &c.  (2)f 
it  has  been  considered  that  this  general  replication  will  not  suffice,  that* 
doctrine  was  doubted,  and  it  has  been  recently  decided  that,  although  tho 
defendant  has  justified  as  servant  of  a  third  person,  de  injuria  may  be  ro* 
plied  (.v).  And  in  cases  where  this  general  replication  might  not  be  bad  oa 
demurrer,  it  may,  nevertheless,  be  advisable,  and  in  some  cases  necessaiy^ 
to  reply  specially  ;  as  if  there  be  two  tenants  in  common,  and  one  bring 
trespass  against  the  other  for  taking  his  cattle,  to  which  the  defendant 
pleads  that  he  took  them  damage  feasant ;  in  this  case  it  seems,  that  the 
plaintiff  ought  to  reply  specially  that  he  was  tenant  in  common  with  the 
defendant,  and  to  show  that  he  was  not  a  trespasser  (s).  But  if  the  jot* 
tification  be  under  ajieri  facias,  or  other  process,  the  replication  must  not 
be  de  injuria  generally  but  must  state  the  particular  answer  to  the  plea,ii 
in  the  case  of  trespass  to  persons  (a).  Where  the  answer  to  a  plea  con* 
fessesy  and  avoids  it  the  replication  should  be  special ;  thus  the  plaintif 
ought  to  reply  his  right  of  common,  or  defect  of  fences,  to  a  plea  of  a  dit« 
tress  damage  feasant  (6) ;  or  he  may  show  that  the  plaintiff  converted  sadfc 
distress  to  his  own  use  or  abused  it  (c). 


Sdly.  To 
realty. 


In  trespass  to  real  property  fii%  plaintiff  might  to  the  plea  Uberum  tt»r 


(0  6  Co.  67  a;  Com.  Dig.  Pleader,  F.  19, 
20. 

(m)  1  Saund.  299  b. 

(n)  Poii^  vol.  iii. 

(o)  P<nU  vol.  iii.;  1  Saand.  299,  n.  6; 
Lutw.  1486;  Skin.  887;  Com.  Big.  Pleader,  8 
M.  16;  2  T.  R.  172;  2  Campb.  176, 177;  16 
East,  85;  7  Moore,  88;  see  pott. 

(  p)  Aa  to  whioh,  anttt  172. 

(9)  5  B.  &  C.  485,  CMpra,  n.  (0) . 

(r)  1  East,  212;  1  Crom.  &  M.  197;  pott, 
ToL  iii. 

(f)  1  East,  212;  TcW.  167;  Lutw.  221;  1 
BrownL  215;   Com.  Dig.  Pleader,  F.  21;  2 


Saund.  295  a,  n.  1 ;  7  Price,  670,  S.  P. ;  WHkib 
52,  202;  ud  vidt  Wllles,  108;  1  B.  ft  P.  9; 
12  Mod.  582;  and  pott 

(0  Willes,  99;  1  B.  ft  P.  80. 

(ti)  Willes,  52. 

(x)  Willes,  101, 102;  Cro.  Jac.  225. 

(y)  Piggot  v.  Kemp,  1  Crom.  ft  M.  197; 
and  see  in  general  Bardons  v,  Selbv,  in  Xx- 
chequer  Chamber,  1  Crom.  ft  M.  600. 

(z)  1  East,  218. 

(a)  AnU,  593  and  notes. 

(6)  PotU  vol.  iU.    See  1  M.  ft  P.  788. 

(c)  8  Wils.  26;  1  Salk.  221;  Cto.  Jae.U7; 
pott,  Tol.  iii 


(1)  Curtis  V.  Canon,  2  New  Hamp.  689;  Hanaaa  v.  Edss,  16  Mass.  817. 
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ftfim,  reply,  according  to  the  facts,  in  either  of  fonr  *way8  (1).       » 
If  the  name  or  abattals  of  the  close  had  been  so  minutely  stated  in  ^■''"■'•"* 
pv  declaration  that  there  could  be  no  question  what  close  was  alluded  to  ^-  ^*^ 
if),  aod  the  plaintiff's  title  was  inconsistent  with  the  defendant's,  as  if  '     ^* 
plaintiff  insist  that  the  locvs  in  quo  is  his  freehold,  or  the  freehold  of 
ther  person,  then  the  replication  should  deny  the  defendant's  title,  by 
plying,  thsLt  it  is  the  plaintiff's  or  the  third  person's  freehold,  and  not 
defendant's,  and  should  conclude  to  the  country ;  or  the  replication 
y  merely  deny  that  the  close  is  the  defendant's  freehold,  which  latter 
iMxle  is  proper  where  the  plaintiff  is  not  entitled  to  the  freehold  («)  ;^or, 
&lly,  If  the  plaintiff  derive  title  under  the  defendant,  then  he  must  traverse 
lis  plea,  but  confessing  the  defendant's  title,  must  reply  the  lease  or 
imie  Qther  title  under  him,  concluding  with  a  verification  (/)  ;  or  3dly, 
Kthe  plaintiff  has  a  middle  case,  and  neither  derives  a  title  under  the  de- 
ladant,  nor  has  a  title  inconsistent  with  the  defendant's,  he  may  reply, 
liat  before  the  defendant  had  anything  in  the  premises  another  person  was 

E'zed,  and  made  a  lease  for  years  to  a  person,  under  whom  the  plaintiff 
iois,  stating  his  derivative  title,  without  either  expressly  confessing  or 
ienying  the  defendant's  plea,  and  concluding  with  a  verification  (^) ;  but, 
Ithly,  If  the  declaration  be  general,  without  naming  the  locus  in  quo  or 
iie  abuttals,  and  there  be  any  reason  to  apprehend  that  the  defendant  has 
lay  land  in  the  same  parish,  the  plaintiff  must  always  have  new  assigned, 
tetting  out  the  locus  in  quo  with  more  particularity  (A)  (2).  The  doctrine 
tfufv  assignment  will  be  considered  in  a  subsequent  part  of  the  work. 

Where  in  trespass  quare  clausumfre^it  the  defendant  in  his  plea  claims 
m  interest  in  the  land  (as  the  right  to  distrain  for  rent  inarrear,)  arepli- 
tttioQ  of  de  injuria  is  bad  on  general  demurrer  (t). 

It  was  formerly  considered  that,  if  the  defendant  justified,  as  servant  or 
hUiff  of  a  freeholder  or  termor^  the  plaintiff  could  not  traverse  the  defend- 
'•fit's  authority,  because  he  would  leave  unanswered  the  other  parts  of  the 
riea,  and  thereby  admit  that  another  is  entitled  to  the  possession ;  though 
ifbath  parties  claimed  under  the  same  person,  the  command  was  always 
eoQsidered  as  traversable  (Ac).  But  now  it  is  settled  that  the  plaintiff  may 
ii  all  cases  take  issue  upon  the  fact  of  the  defendant's  having  been  author- 
bed  to  commit  the  trespass  (/).  *If  the  defendant  in  his  plea  has  relied  [  *696  ] 
^  a  possessory  title  derived  from  the  seisin  in  fee  of  a  stranger,  the  plain- 
tiff cannot  take  issue  on  the  matter  stated  in  the  plea  by  way  of  express 


{^  It  18  sow  neetuary  by  Beg.  Gen.  HiL 
<•  4  W.  4,  reg.  v.,  in  a  dtclaratum  in  tree- 
l>n»  to  state  the  abattals  or  name,  or  other 
'nerip^  of  close,  or  defendant  may  demar 
*P^6uli^afi/e,  620.  As  to  a  variauoe  or  am- 
^ity  in  ^uttals,  see  8  Bing.  76. 
^  (0  Will€s»^6;  1  B.  &  C.  489;  2  D.  &  B. 
^9. 8.  C,  poU,  vol.  iii. 

(/)  Waies,  526;  pott,  vol.  iii. 

U)  Id.  225,  226. 

{h)  1  Saand.  299  b.  o;  Steph.  2d  edit.  266; 


Com.  Dig.  Pleader,  8  M.  84;  7  T.  B.  886;  2 
Salk.  468;  6  Mod.  119;  Wllles,  228;  2  Taunt. 
166;  2  B.  &  C.  918.  469;  potl,  toI.  iii.  ace; 
Pyer,  28,  contra.    See  pott, 

(t)  Hooker  v.  Nye,  1  Crom.  M.  &  Bos.  268; 
6  Tyr.  777,  where  see  most  of  the  modern  oases 
cited;  aod  see  ante,  694,  note  (y). 

(At)  1  Bast,  246;  Cro.  Car.  586;  6  Ca  24 
a.;  Salk.  107;  1  Sannd.  847  o.  n.  4. 

(/)  11  East,  66. 


(1)  To  a  plea  of  liberum  tenem$nium  the  plaintifif  cannot  reply  de  injuria  tua  propria,  Hyatt 
V'  Wood,  4  Johns.  160.  In  trespass  quare  elautum  /regit,  if  the  declaration  be  general,  with- 
Mi  naming  the  locut  in  quo,  or  the  abuttals  of  the  close,  and  the  defendant  pleads  liberum  ten» 
^ntum,  upon  which  the  plaintiff  takes  issue,  instead  of  new  assigning,  the  defendant  verifies 
^plea  by  showing  title  to  any  lands  in  the  town  where  the  premises  are  alleged  in  the  declarsr 
^  to  be  situate.    Austin  v.  Morse,  8  Wend.  477. 

(2)  CoUiiit «.  Andrews,  6  WatU,  616. 
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U'      color  (m),  but  maj  deny  the  demise,  &;c.  to  the  defendant,  withont  slioi 


'  2d^!^^'  *°8  ^°y  *^*^®  ^  himself  (n)  ;  or  may  reply  that  the  defendant,  before 
z«a%.       trespasses  were  committed,  demised  the  close  to  the  plaintiff ;  or  if 
plaintiff  deny  the  title  of  the  party  nnder  whom  the  color  is  given, 
should  show  his  own  title,  and  traverse  that  stated  by  the  defendant  (o)\ 
and  if  the  plaintiff  insists  that  the  defendant's  tenancy  has  been  determine 
by  a  notice  to  quit,  or  a  surrender,  or  forfeiture,  &c.  he  should  reply  tl 
matter  specially  (/?). 

To  a  plea  of  license,  the  plaintiff  may  reply  generally,  that  tho  defeni 
an^  of  his  own  wrong,  and  without  the  supposed  license,  committed 
trespasses,  concluding  to  the  country  (9)  ;  or,  as  it  has  been  considered 
the  plaintiff  did  license  the  defendant  to  commit  some  acts,  then  he  shonlj 
reply  a  revocation,  or  new  assign  that  he  brought  his  action  for  other  di| 
ferent  trespasses  (r)  but  it  seems  that  if  the  license  only  extended  to  soi 
of  the  trespasses,  and  that  other  trespasses  were  committed  at  diffc 
times,  and  not  covered  in  evidence  by  the  license,  then  the  general  repl 
cation  de  injuria  will  suffice  (5). 

To  a  plea  of  escape  of  cattle  through  defect  offences,  which  the  plaint 
ought  to  have  repaired,  it  is  said,  that  as  the  plea  contains  mere  matter 
excuse,  the  plaintiff  may  reply  de  injuria  (^),  or  he  may  deny  in  particnli 
the  obligation  to  repair,  or  the  defect  of  the  fences,  or  the  defendant's  righ| 
to  put  the  cattle  in  the  close  adjoining  the  hcus  in  quo,  concluding  to  thi 
country  (u)  ;  but  he  should  reply  specially  that  the  defendant  turned  th 
cattle  into  the  locus  in  quo,  or  that  they  were  unruly,  and  conclude  with 
verification  {x). 

To  a  plea  claiming  a  right  of  common,  the  plaintiff  cannot  reply  de 
juria  (p),  but  must  either  deny  the  seisin  in  fee  or  other  title  to  the  estai 
as  appurtenant  to  which  the  defendant  claims  his  right,  or  may  deny  the 
right  of  common  as  stated  in  the  plea  (2r)  (1),  or  that  the  cattle  weretl 
defendant's  own  commonable  cattle  levant  and  couehant  upon  the  prei 
[  *597  ]  ses  (a),  concluding  to  the  country,  and  not  with  a  •formal  traverse  (6). 
But  it  is  said,  that  the  latter  case  where  the  defendant  has  turned  on  hi( 
own  commonable  cattle,  as  well  as  other  cattle,  the  plaintiff  should  n< 
assign,  stating  that  he  brought  his  action  for  depasturing  the  common  wil 
other  cattle,  and  ought  not  to  traverse  the  levancy  and  couchancy  (cV  Tht 
plaintiff  may  also  reply  an  approvement  (d)  ;  or  he  may  reply  that  tne  cl< 
in  which,  &c.  had  been  inclosed  from  the  common  more  than  thirty  y 


(m)  Ab  to  this,  see  anit^  629. 

(n)  2  8tra.  1288;  Fortes.  878;  Poph. 
1,2. 

(0)  Poph.  2;  Com.  Dig.  Pleader,  F.  18;  10 
East,  189. 

(j>)  7  T.  R.481;  1  Lev.  807;  poit,  toL 
m. 

(q)  11  East,  46;  pot/,  yoI.  ii!.;  1  Saund. 
106  b. 

(r)  1  Saund.  800  a;  2  Id.  6,  end  of  note  8. 
Bee  replication  of  a  waiver  of  a  fbrfeiture,  2 
Gampb.  629. 

(<)  11  East,  461 }  see  poH. 

(0  Willes,64;  Bast.  Ent  621  a;  Com.  Dig. 


Pleader,  M.  29;  poH,  688,  640. 

(11)  1  Saund.  108  b;  Com.  Dig.  Pleader, 
M.  29;  poH,  vol.  iii. 

(x)  Pot/,  vol.  iiL;  Lutw.  1868,  laV; 
Dig.  Pleader,  8  M.  ^;  Bast  £nt.  olTa. 

(y)  9  Co.  67  a;  WiUes,  101;  10  East,  860j 
7  Prioe,  670. 

(2)  See,  however,  2  T.  &  J.  79;  fod\ 
697. 

(a)  1  Borr.  820;  WiUes,  100,  note  0.; 
N.  P.98;  8  Co.  67  b. 

{b)  1  Sannd.  108  b.;  pod,  vol.  iii. 

(c)  1  Saund.  846  d. 

{d)  Po$t,  voL  iii.;  7  B.  &  C.  846. 


(1)  And  a  replication  to  a  plea  that  the  locutin  quo  had  been  indosed  I7  consent  of  the  lord^ 
must  state  that  after  the  inclosure  there  was  sufficient  common  left  Ibr  the  oomffloners. 
«.  Wynne,  7  DowL  &  Byl.  621. 
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Cd  enjoyed  adversely  (0).    Bat  it  seems  to  be  sufficient  in  these  oases,       » 
irely  to  deny  the  existence  of  the  common  of  pasture,  Ac.  stated  in  the  ^Jy^Td"' 
|lea,  without  replying  specially,  &c.  (/).  xulij. 

If  a  public  or  private  right  of  way  be  pleaded,  the  plaintiff  may  deny 
way,  and  conclade  to  the  country,  and  he  may  also  new  assign  (g*),  or 
e^e  that  the  defendant  used  the  way  to  another  tenement  than  that  al- 
ia the  plea  (A) :  or  to  a  plea  of  a  private  way,  the  defendant's  title 
7  be  denied  (t),  and  the  plaintiff  may,  under  such  replication,  give  in 
idence  an  order  of  justices  under  13  Geo.  8,  c.  78,  s.  19,  and  55  Greo.  8^ 
68,  whereby  the  public  or  private  way  has  been  stopped  (A).     But  where 
le  plaintiff  cannot  deny  the  plea,  and  only  insists  that  the  defendant  tres^ 
ed  out  of  the  way,  or  was  guilty  of  unnecessary  damage  in  removing 
obstruction,  or  actually  converted  the  materials  to  his  own  use,  in  order 
save  unnecessary  expense,  the  plaintiff  should  not  deny  the  right  of 
^ ,  but  should  merely  new  assign,  extra  viam^  &o.     De  injuria  generally 
innot  b#replied  to  a  plea  jastifying  under  a  right  of  way  (Z).     If  the 
intiff  merely  traverse  a  non-existing  grant  of  a  way,  he  cannot  on  the 
ial  give  evidence  to  show  that  the  supposed  grantor  was  not,  as  alleged 
the  plea,  seized  in  fee,  even  for  the  purpose  of  rebutting  the  presumption 
the  grant  (m).    And  under  a  general  traverse  of  a  custom  which  is  laid 
the  plea  to  exist,  with  a  certain  exception  the  plaintiff  cannot  contend 
t  he  is  within  the  exception  (n). 

The  replicatioa  to  pleas  justifying  a  trespass  to  real  property,  under  pro^         ^ 
s  of  Courts  of  recordj  are  similar  to  those  in  trespass  to  persons,  in 
bich  we  have  seen  that  the  plaintiff  cannot,  in  general,  put  in  issue  the 

le  of  the  matters  in  the  plea,  by  replying  de  injuria  (o). 

«The  replications  to  pleas  in  trespass  of  matters  in  discharge  in  general, 

mble  those  in  assumpsit  (p).    Thus,  if  a  release  be  pleaded,  the  repli- 

on  may  be  non  est  factum^  or  that  it  was  obtained  by  'fraud  (^).     To  a  [  'SQS  ] 

i  of  accord  and  satisfaction,  the  plaintiff  may  deny  the  accord,  or  state 

t  it  was  for  another  trespass,  with  a  traverse  of  the  acceptance  in  satis* 

tion  of  the  trespass  complained  of,  or  he  may  allege,  that  the  defendant 

guilty  after  the  accord  (r)  ;  or  to  a  plea  of  a  distress  for  the  same  tres- 

,  he  may  reply  that  the  cattle  died  in  the  pound  (s) ;  or  to  a  plea  of 

der,  that  no  tender  was  made,  or  that  it  was  insufficient  (/).    And  to  a 

of  the  statute  of  limitations,  the  plaintiff  may  reply  a  writ,  or  any 

er  matter  of  which  he  could  avail  himself  in  the  action  of  assumpsit  {u). 


(<)  2  B.  &  C.  91S;  and  see  2  Taunt.  156. 

if  only  part  of  the  close  wherein  the  al- 

'  trespass  was  oommitted  has  been  so  in- 

the  plaintiflf  should  replj  so,  as  it  would 

incorrect  to  reply  the  whole  close  has  been 

'     ",  W.  ib\ 

(/)  7  B.  &  C.  846. 

ii)  1  Saund.  108  b;  noti,  vol.  iii. 

(A)  16  East,  850. 

(0  Post,  vol.  iiL 

(ft)  1  Bast,  64;  Selw.  N.  P.  1180. 
_^)  8  Co.  67;  7  Price,  670 j  Tidd,  6th  edit 


(m)  1  Crompt.  &  Jerr.  48. 

(n)  2  Y.  &  J.  79. 

(o)  AntBy  598. 

(  p)  As  to  these,  see  anie^  682. 

(g)  Com.  Dig.  Pleader,  8  M.  12. 

(r)  Id.  8  M.  18.  S€d  quare,  if  the  plains 
tiflf  ought  not,  in  snoh  ease,  to  n$w  atii{^,  see 
post,  Tol.  iii. 

(5)  1  Salk.  248. 

(/)  Thomp.  £nt  804;  fos^,  toL  iiL,  Com. 
Dig.  Pleader^  8  M.  86. 

(tt)  JinUy  588,  and  notes. 
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II.  OF  THE  FORMS  AND  PARTS  OF  REPUCATIONS. 

nxuif  fto.      A  replication  before  the  recent  pleading  rules,  was  usually  entitled  i 
the  Court  and  of  the  term  of  which  it  was  pleaded ;  and  the  names  of 
plaintiff  and  defendant  were  stated  in  the  margin^  thus,  '^  A..  B.  agai 
Q.  D."  (x).    Where  any  new  matter  was  stated  in  the  replication  whi 
occurred  pending  the  suit,  and  after  the  last  pleading,  as  the  death  of 
of  several  plaintiffs  or  defendants  between  the  plea  and  replication,  tU 
was  to  be  suggested  and  a  special  imparlance  was  then  stated  at  the  h 
of  the  replication  (^).  I 

Since  the  Beg.  Gen.  Hil.  T.  4  W.  4,  f  the  same  practice  as  to  the  titli 
of  the  Court  still  continues,  although  no  advantage  could  be  taken  of  ibi 
omission.  With  respect  to  the  date  the  Reg.  Gen.  Hil.  T.  4  W.  4,  reg| 
1,  is  express,  that  every  pleading  shall  be  entitled  of  the  day  of  the  monf 
and  year,  when  the  same  was  pleaded,  unless  otherwise  special!^  ord 
by  the  Court,  or  a  judge.  The  names  of  the  parlies  should  be  accnra 
stated  in  the  margin  as  heretofore.  Imparlances  we  have  seen  have 
abolished  {2\  but  the  statement  of  recent  deaths  or  other  events  that  ha 
occurred  within  eight  days  may  still  be  suggested  (z). 

The  Re^.  Gen.  Hil.  T.  4  W.  4,  reg.  9,  orders,  *'  nor  shall  it  be  n 
sary  in  any  replication  or  subsequent  pleading  intended  to  be  pleaded  i 
^  maintenance  of  the  tohole  action,  to  use  any  allegation  of  pra^ludi  fio% 

or  to  the  effect,  or  any  prayer  of  judgment ;  and  all  pleas,  replicaiian§f 
and  subsequent  pleadings,  pleaded  without  such  formal  parts  as  aforesaid^ 
shall  be  taken,  unless  otherwise  expressed,  as  pleaded  respectively  in  bar 

[  *B99  ]  of  tlie  whole  action,  or  in  ^maintenance  of  the  whole  action,  provided  that 
nothing  herein  contained  shall  extend  to  the  cases  where  an  estoppel  i§ 
pleaded,"  The  19th  reg.  directs  the  form  of  replication  to  a  plea  of  pay^ 
ment  of  money  into  Court.  The  title  of  the  Court,  date,  margin,  com- 
mencements and  conclusions  may  be  thus: — 

In  the  King's  Benoh,  [or  ^*  0.  P.'*  or  '<  Exchequer  of  Pleas.'*] 

(jonj.  On  the day  of  •'-^  A.  D.  1886. 

menoement  -^  S*  )         ^^^  plaintiff  as  to  the  said  first  plea  of  the  defendant,  and  whereof  he  hath  pal 
andooncln^  ^S^'  1  himself  upon  the  oountiy,  doth  the  like. 
8lon,with    ^'  ^-5 
sin^liter. 

The  conclusion  to  a  special  plea  may  be  to  the  country,  as  thus,  ^  ani' 
this  the  plaintiff  prays  may  be  inquired  of  by  the  country,  &c.''  or  with  a 
verification  thus,  *•  and  this  the  plaintiff  is  ready  to  verify."  If  the  repli* 
cation  be  to  a  plea  affecting  only  a  part  of  the  cause  of  actum,  the  farm 
usually  begins  and  concludes  precludi  non,  and  prayer  of  judgment,  as  be- 
fore  the  recent  rules  (a). 

When  the  plea  concludes  to  the  country,  the  replication  consists  either 
of  the  common  or  special  similiter.  The  first  is  ^^  and  the  plaintiff  doth  tha 
like ;"  and  the  latter  is  thus,  ^^  and  the  plaintiff,  and  as  to  the  said  pleat 
of  the  defendant,  by  him  first  and  secondly  above  pleaded,  and  whereof 

{x)  See  fbrms, poit^YoL  ill.  the  title  of  a  plea  wiU  in  general  here  app^> 

(y)  Id.  seeaii<e,455,649. 

(s)  Heg.  Gen.  HiL  T.  4  W.  4,  reg.  2,  and  (a)  See  the  several  Ibrms,  po§U  toL  iH. 
•nit,  478.    The  obserrations  with  respect  to 

t  See  Ameriean  Editor's  PrefiMe. 
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|e  hath  pnt  himself  upon  the  country,  doth  the  like ;"  and  the  plaintiff  ^  ^  ™^ 
^nst  join  issue  or  demur,  and  cannot  reply  any  new  matter  when  a  plea  j^^^^^ 
|toncludes  to  the  country  (6).  If  in  the  similiter  there  be  any  mistake  in  oouvtet. 
le  names,  the  defendant  may  demur ;  but  where  to  an  issue  tendered  by 
plaintiff,  the  defendant  has  added  the  similiter  in  the  plaintiff  ^s  name, 
defect  will  be  aided  after  verdict,  there  being  an  affirmative  and  nega- 
e  before.  It  was  once  held  that  the  want  of  a  similiter  was  not  aided 
or  amenable  after  verdict ;  and  where  in  the  similiter  the  defendant's 
me  was  put  instead  of  the  plaintiff 's  the  chief  justice  dismissed  the 
,  conceiving  he  had  no  commission  to  try  the  issue ;  but  in  a  subse- 
ent  case,  where  a  similar  mistake  was  made,  the  Court,  after  trial  of 
B  issue,  refused  to  arrest  the  judgment,  and  at  length  the  similiter  was 
owed  to  be  inserted  after  verdict,  instead  of  the  "  Ac."  upon  three 
unds  :  first,  that  it  was  an  omission  of  the  clerk  ;  secondly,  that  it  was 
lied  in  the  *^  &c."  added  to  the  last  pleading ;  and  thirdly,  that  by 
nding,  the  Court  only  made  that  right  which  the  defendant  himself  un- 
rstood  to  be  so  by  his  going  down  to  trial  (c).  So  where,  to  a  rejoin- 
r  concluding  with  a  verification,  *the  plaintiff,  instead  of  taking  issue  [  *60Q  ] 
had  concluding  to  the  country,  added  the  similiter^  and  took  down  the 
lecord  to  trial,  and  the  defendant  obtained  a  verdict,  the  Court  would 
Mot  grant  a  new  trial,  but  amended  the  record  ((2).  And  where  (he  parties 
lad  gone  down  to  trial  upon  a  plea  which  had  not  been  traversed,  after  ver- 
£ct  for  the  plaintiff,  he  was  permitted  to  amend  by  adding  a  traverse  (e)  ; 
Md  in  a  qui  tarn  action,  the  Court  of  King's  Bench,  after  verdict,'dircct- 
0d  a  similiter  to  be  eptered,  though  the  objection  was  taken  on  the  trial  (/). 
But  in  the  Common  Pleas  it  should  seem  otherwise,  and  the  want  of  a 
liter  is  a  ground  of  error  (g"),  or  for  setting  aside  the  verdict  (A). 
Sut  the  Court  will,  when  the  justice  of  the  case  requires,  amend  the  rec- 
ord by  the  insertion  of  a  similiter  (i)  (1). 


We  have  seen  that  a  plea  ofnul  tiel  record  concludes  with  an  averment  to  a  nai 
and  prayer  of  judgment  si  actio ^  &c.  except  in  the  case  of  a  judgment  in  ^tkultsml 
Ireland,  Ac.  (k)  (2).    If  the  plea  deny  a  record  in  the  same  Courts  the  ^SSro  iT 
Teplication  thereto  should  re-assert  the  existence  of  the  record,  and  con-    bboobo. 
jdude  with  a  prayer  that  it  may  be  viewed  and  inspected  by  the  Court, 
and  a  day  is  given  to  the  parties  (/)  (8) ;  and  when  the  record  of  another 

{b)  Com.  Dig.  Pleader,  R.  1;   Co.  Lit.   126  P.  712,  718;  8  I>ow.Rep.  1. 

ft;  Hob.  271;  2  M.  &  Sel.  619.  (e)  d  Taant  164;  8  Dowl.  698. 

(e)    Cowp.  407;    2    Saund.  819,  note  6;  (/)  1  Stark.  400;  S.  G.  in  2  Chit  B.  26; 

Gom.  Dig.  Pleader,  B.  11,  12,  &o. ;    1  Stra.  and  6  M.  &  Sel.  60. 

^1;    1    Stark.  400;   Tidd,  9th  ed.  924;   9  (^)  2  Moore,  216. 

Moore,  741;    2  Bing.  884,  S.  C;    8  Dowl.  {h)  8  B.  &  B.  1;  6  Moore,  61,  S.  C. 

1€0.  (t)  2  Bing.  884;  9  Moore,  741, S.  G. 

id)  1  New  Bep.  28.    A$  to  the  simUUir  see  {k)  2  Wik.  114;  6  East.  478;  afite,  485.  ' 

ftiUy  Seabroak  v.  Cave,  2  Dowl.  691;  Rawlin-  (/)  Pott,  toI.  iii;  2  Lutw.  1514;  Heme, 

•on  V.  Bonntre,  6  Car.  &  P.  561;   Clarke  v.  278;  Barnes,  886. 


,  1  Gale,  21;  8  DowL  454;  6  Car.  & 

■     


(1)  See  Shaw  v.  Bedmond,  11  Serg.  ft  Rawle,  82.    An  issne  of  fkct  is  not  complete  without 
the  timilUer,  and  a  refusal  by  a  plaintiff  to  add  the  timiliUr  will  be  a  disoontinuanoe  of  thf 

Earle  o.  HaU,  22  Pick.  102. 

(2)  Or  of  the  Cironit  Court  of  the  United  StfttM.    Btldwin  «.  HaU>  17  Jobni.  272. 
(8)  Share  v.  Be6ker»  8  Seig.  ft  Bawle»  298. 
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fo  A  f»A  Court  is  denied,  the  replication  re-asserts  it,  and  a  day  is  given  to  the 

MooRiToR  pl*i^*^ff  to  bring  it  in  (m).     When  the  defendant  has  pleaded  a  record  of 

btathioa  the  5am^  Court,  the  replication  denying  it  concludes  with  a  verificatioD, . 

SBOOBD.    and  a  day  is  given  to  the  parties  to  hear  judgment  (n)  ;  and  where  the 

defendant  has  pleaded  a  record  of  another  Court,  the  replication  of  nul 

tiel  record  may  either  conclude  by  giving  the  defendant  a  day  to  bring  it 

in.  (p),  or  with  an  averment  and  prayer  of  the  debt  and  damages,  Ac.  (p)* 

In  the  former  case  the  issue  is  complete  upon  the  replication  (^)  ;  but  ia 

the  latter,  there  should  be  a  rejoinder  re-asserting  the  existence  of  the  record 

(r) ;  and  therefore  the  first  form,  being  the  most  concise,  is  obviously  pref» 

erable.     Where  matter  of  fact,  as  well  as  matter  of  record,  is  properly 

put  in  issue,  the  replication  may  conclude  to  the  country  (5)  (1). 


[  •601  ]      'The  replication  to  a  plea  containing  new  matter,  and  therefore  of  ne- 

TO  A  BP».  cessity  so  framed  as  to  afford  the  defendant  an  opportunity  of  answering  it, 

^;    *  may  be  considered  with  reference,  1st,  to  the  commencement ;  2dly,  the 

TO  A  9PI-  body ;  and,  8dly,  its  conclusion.    The  commencement  of  the  replication  in 

XJiAL  PLEA  guch  case  professes  wholly  to  deny  the  effect  of  the  defendant's  plea ;  the 

nro  wrrH  A  ^^^V  ^how^  the  ground  on  which  that  denial  is  founded ;  and  the  conc/usiom 

vmnoA-  is  either  to  the  country  or  to  the  record,  if  it  merely  deny  the  plea ;  bat 

TioH.      If  i\^Q  replication  contain  new  matter,  it  should  conclude  with  s^verificatum, 

and  a  jjrayer  that  judgment  may  be  awarded  in  the  plaintiff's  favor  (f). 

X.  THB  oox.  igi^  The  Commencement  of  the  replication,  when  matter  of  Estoppel 
*""°""  is  to  be  replied,  after  stating  the  title  of  the  Court  and  term,  or  since  Reg. 
Gen.  Hil.  T.  4  W.  4.  reg.  1,  f  the  day  of  the  month  and  year,  and  tito 
names  of  the  parties  in  the  margin,  is  thus :  ^^  And  the  plaintiff  saith,  that 
the  defendant  ought  not, to  be  admitted  in  his  said  plea  to  aver,  that,  Ac.'' 
(^stating  fully  the  matter  alleged  in  the  plea,  which  the  replication  afterwards  ] 
shows  the  defendant  is  estopped  from  relying  on')  ^'  because  he  saith  that, 
Ac."  (^stating  the  matter  of  estoppel)  (u). 

9^^  The  Reg.  Gren.  HiL  T.  4  W.  4,  reg.  9,  seems  still  to  require  the  same 

etud/non^  formal  commencement  as  regards  Estoppel  as  prevailed  heretofore. 

4rc.  When  the  replication  denied  or  confessed  and  avoided  the  plea,  it  comr 

menced  with  an.  allegation,  technically  termed  the  precludinon,  and  which 
was  as  follows :  ^'  And  A.  B.  as  to  the  said  plea  of  C.  D.  by  him  second- 
ly above  pleaded,  said  that  he  A.  B.  by  reason  of  any  thing  by  C.  D.  in 
that  plea  alleged,  ought  not  to  be  barred  from  having  or  maintaining  his 
aforesaid  action  thereof  against  C.  D. ;  because  he  says,  that,  4&c."  (x)> 

(m)  Post,  Yol.  ill.;   2  8aUc.  566;   8  Bla.  (0  2  New  Rap.  868. 

Com.  880,  881.  (u)  See  the  form,  post,  vol.  iiL;   3  £mi, 

(n)  Post,  Tol  UL    See  the  praotioe,  Tidd,  849;   Willes,  10;   Carth.  66.  67;   1  Saond. 

9th  ed.  742.  267,  276,  n.  1;   825  d.  1;  6  T.  B.  62;  /at, 

(o)  See  post,  toL  iii.  608. 

(p)  2  WilB.  118;  Barnes,  161.  (x)  2  WUa.  42.    If  the  plea  be  in  harof  tihe 

iq)  2  B.  &  P.  802.  fwrihst  maintenanoe  of  the  euit,  thereplioatkB 

(r)  Tidd,  9th  ed.  748.  should  be  framed  aooordinglj,  4  Ssst,  502, 

(0  Sayer,  208,  209;  see  1  B.  &  Aid.  158.  503. 

II.  II  '        ■  !  ■■■'  I  III  ,  ■  I  I      ■  II         I 

(1)  Share  V.  Beoker,  8  Serg.  &  Rawle,  242;  Peter  v.  Staflbrd,  Hob.  244. 

t  See  Amerioan  Editor's  Prdhoe. 
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When  the  body  of  the  replication  only  contained  an  answer  to  a  part  of  i. 
the  plea,  the  comfnencement  then  was  to  recite  or  specify  the  part  intended 
to  be  answered  ;  for,  should  the  commencement  assume  to  answer  the  whole 
plea,  but  the  body  contained  an  answer  to  part  only,  the  whole  replication 
was  insufficient,  and  so  mc6  t;er5a  (^).  In  this  case  the  form  ran  thus: 
**  And  A.  B.  as  to  so  much  of  the  said  plea  of  0.  D.  by  him  secondly 
;  above  pleaded,  as  relates  to  the  said  supposed  recognizance  in  that  *plea  [  *602  J 
mentioned,  (according  to  the  fact,)  says,  that  he  ought  not  to  be  barred 
from  having  or  maintaining  his  aforesaid  action  thereof  against  him,  because 
he  says,  that,  &c."  {stating  the  answer  to  such  part  of  the  plea^  and  with 
ike  proper  conclusion  thereto.^  The  answer  to  the  other  part  of  the  plea 
eommenced  as  follows  :  ^'  And  A.  B.  as  to  the  residue  of  the  «aid  plea, 
saith,  preclvdi  non,  Ac.  because,"  &c.  («).  On  the  other  hand,  when  the 
matter  to  be  replied  was  equally  an  answer  to  several  pleas,  it  was  proper, 
in  order  to  avoid  expense,  to  answer  all  the  pleas  in  one  replication  (a)  ; 
and  the  replication  de  injuriis,  suis  propriiSy  absque  tali  causa  to  two  sev- 
eral justifications  by  different  defendants  in  the  same  action,  was  held  suffi- 
cient (6)  :  in  these  cases  the  commencement  should  apply  to  and  profess  to 
answer  all  the  pleas.  So,  where  to  a  plea  by  €tn  executor  of  judgments 
oatstanding,  the  plaintiff  replies  that  each  judgment  is  fraudulent,  ^c.  he 
aay  conclude  his  replication  with  one  verification,  or  with  a  separate  ver- 
ification to  an  answer  to  each  of  the  judgments ;  the  former  is  perhaps  the 
better  coarse  (c). 

The  above  form  of  precludi  non  is  still  admissible  and  sometime  use- 
M ;  but  the  Reg.  Gen.  Hil.  T.  4  W.  4,t  expressly  declares,  "  nor  shall 
it  be  necessary,  in  any  replication  or  subsequent  pleading  intended  to  be 
pleaded  in  maintenance  of  the  whole  action,  to  use  any  allegation  of  pre- 
ebidi  non,  or  to  the  like  effect,  or  any  prayer  of  judgment;  and  all  pleas, 
,  leplications,  and  subsequent  pleadings,  pleaded  without  such  formal  parts 
as  aforesaid,  shall  be  taken,  unless  otherwise  expressed,  as  pleaded  res- 
pectively in  bar  of  the  whole  action  ;  provided  that  nothing  herein  con- 
tained shall  extend  to  cases  where  an  estoppel,  is  pleaded." 


It  is  first  to  be  observed,  that  the  Reg.  Gen.  Hil.  T.  4  W.  4,t  reg.  8,    n.  t6m 
directs  that  no  venue  shall  be  stated  in  the  body  of  the  declaration,  or  in  ^  '"^^^• 
any  subsequent  pleading ;  but  provides,  that  in  cases  where  local  descrip-  to  be  sut- 
tion  is  now  required,  such  local  description  shall  be  given.  ed. 

With  respect  to  the  body  of  the  replication,  we  have  seen  that  it  con- 
tains, either,  1st,  matter  of  estoppel ;  2dly,  a  traverse  or  denial  of  the 
plea ;  3dly,  a  confession  and  avoidance  of  it ;  or,  4thly,  in  thd<Kcase  of  an 
evasive  plea,  a  new  assignment.  We  will  consider  each  of  these  in,the 
above  order. 

• 

iy)  1  Sannd.  28,  n.  8,  877,  878;  Com.  Dig.  124;  1  Sid.  89;  TeW.  65;  Com.  Dig.  Pleader, 
Pleader,  f.  26;  Latw.  241;   2  B.  &  P.  427;  F.  4  and  24;   Summary  Treat,  od  Pleading, 
Sommary  on  Pleading,  72;   4  East,  608,  604.  71,  72;  <tc{  vide  1  Leon.  189,  as  to  a  demur- 
See  farther  as  to  the  qnalities  of  a  replijoation,  rer. 
potL  (6)  Id.;   1  Leon.  124;  Cro.  Elix.  189;    1 

(2)  1  SanAd.  887,  888;  see  the  forms,  Sid.  89. 
poit,ToLiii;  Latw.  241;  Com.  Dig.  Pleader,         (c)   1  Saund.  888,  note  5;   1  Salk.  29S, 

F.  4.  812. 

(a)  See  the  form,  8  Wentw.  5;  1  Leon. 

t  See  Amerioan  Editor's  Piefhoe. 
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n.  TBM  *  When  the  matter  which  operates  as  an  estoppel  (e)  appears  on  the  face . 
1  "^fI  ^^  ^^®  declaration,  the  plaintiflF  may  demur  to  a  plea  by  which  the  defend- 
pSl(rf).**^^  ant  attempts  to  set  up  such  matter  as  a  defence  (/).  Thus,  if  in  cove- 
nant on  a  lease  by  the  lessor,  the  defendant  plead  nil  hdbuit  in  tenemenliSj 
that  is,  in  efifect,  that  the  lessor  had  no  title  to  or  interest  in  the  land,  the 
plea  will  be  defective,  because  the  matter  of  estoppel,  viz.  the  demise  by 
deed  and  holding  thereby,  appears  in  the  declaration  (g*).  But  where  an 
action  upon  a  lease  is  brought  by  a  party  who  claims  derivatively  from  the 
lessor,  in  which  case  the  declaration  must  show  the  lessor's  title  and  the 
derivative  title  of  the  plaintiff,  it  is  competent  to  the  defendant  to  deny 
that  the  lessor  had  the  particular  title  alleged  in  the  declaration  (A). 

If  the  matter  of  estoppel  do  not  appear  from  the  anterior  pleading,  the 
replication  roust  expressly  show  such  matter  and  rely  thereon,  and  there 
must  be  an  appropriate  commencement  and  conclusion  to  the  replication ; 
or  by  replying  an  estoppel  without  relying  upon  it,  the  advantage  of  the 
estoppel  as  such  may  often  be  lost  (i).  As  where  in  debt  for  rent  on  a  de- 
mise by  indenture  by  one  who  has  nothing  in  the  land,  (the  declaration  not 
showing  the  deed  (A;), )  the  defendant  pleads  nil  kabuit  in  tenementis^  if  the 
plaintiff  reply  that  he  had  a  sufficient  estate  to  make  the  demise,  he  loses 
the  benefit  of  the  estoppel ;  but  if  he  reply  that  the  lease  was  made  bp  inr 
denture,  and  conclude  unde  petit  judicium,  if  the  defendant  shall  be  admit- 
ted to  plead  the  plea  against  his  own  acceptance  of  the  lease  by  indenture, 
the  defendant  shall  be  estopped  (/).  Where  the  demise  is  not  by  deed 
there  can  be  no  pleading"  by  way  of  estoppel,  especially,  as  the  declaration 
may  by  virtue  of  the  statute  11  Geo.  2,  c.  19,  be  in  general  form  for  use 
and  occupation  :  but  it  must  be  remembered  that  in  general,  even  in  SQch 
case,  the  party  to  whom  the  premises  were  let,  or  his  assignee,  shall  not 
be  permitted  to  dispute  the  title  of  the  landlord  by  whom  the  former  was 
let  into  possession,  or  the  title  of  assignee  of  such  lessor  (m)  (1).  So, 
[  •604  ]  if  in  a  declaration  in  debt  on  bond,  *not  showing  th&  condition,  it  be  re- 
cited in  the  condition  that  a  fact  exists,  and  the  obligor  attempt  to  dispute 
such  fact,  the  plaintiff  may  reply,  setting  out  the  condition  and  relying  on 

(d)  See  express  r^alation  as  to  matter  of  ty  Term,  1828,  7  Law  Journal,  IS,  K.  B.; 
estoppel,  Beg.  Geo.  Ilil.  T.  4  W.  4,  reg.  9.  and  Whitton  v.  Peacock,  in  C.  P.,  8d  Jane, 

(e)  As  to  estoppel  in  general,  see  Co.  Lit.  1835,  Shearman,  attorney;  afi<e,864;  4  Bing. 
252a;  Com.  Dig.  Estoppel;  Steph.  2d  ed.  238,  403;  4  Moore,  5. 

260.    As  estoppel  arises  either,  1st,  From  mat-         (t)  1  Saand.  825  a,  n.  4;  and  see  Jerrii. 

ter  of  record;    'idly,  By  deed;   or,  Sdly,  By  Reg.  Gen.  Hil.  T.  4  VV.  4,  reg.  9. 
matter  t/i  pais,  t^f.    In  a  p/ea,  an<e,  469.  (A:)  See  a/if«,  864. 

(/)  1  Saund.  825  a,  note  4;   2  Stra.  817;  (0    1  Saund.  8*25  a,  note  4;  Ld.   Bayn. 

7  T.  R.  637;  8  Id,  487;  WUles,  18,  2  Taunt  1061;  Balk.  277;  6  T.  B.  62. 

278.                              ^  (w)  See  6  T.  B.  4;  1  B.  &  Aid.  60; '4  M. 

{g)   1  Saund.  826  a,  note  4-,    2  Jd,  418,  &  Sel.  847;  2  Taunt.  278;    I  Bing.  147;  2 

note  1.             ^  Campb.  11.    Bat  the  termination  of  the  land- 

{h)   1   Saund.  418,  n.  1;   ante,  487;  see  lord's  title  after  the  letting  may  be  shown, 

Steplr.  2ded.217.    In  covenant  by  the  assignee  when,  2  Saund.  418,  n.  1;   4  T.  B.  682;  Z 

of  a  lessor,  if  the  declaration  allege  that  the  M.  &  Sel.  616;  see  further  2  Bing.  64;  9 

lessor  was  seized  in  fee,  and  conveyed  by  lease  Moore,  130,  S.  C;  4  Bing.  848,  366;   9   B.  i 

and  release,  the  defendant  may  traverse  the  Cres.  246. 
seizin  in  fee.     Seymour  v.  Franco,  after  Trlni- 

(1)  In  in  action  of  debt  for  rent  reserved  by  indenture,  the  plaintiff  may  state  in  liis  deeUr- 
tion  the  substance  of  the  demise,  and  is  not  bound  to  declare  upon  the  deed;  and  if  the  defend* 
ant  to  such  a  declaration  pleads  nil  habuit  in  tennMntis^  actio  non  acertvU  infra  $ex  annot  or 
any  plea  which  is  prima  facia  a  good  plea,  no  estoppel  appearing  on  the  reoord,  the  plaintiff 
may  reply,  that  the  demise  was  by  indenture,  and  suoh  a  replioation  wiU  not  be  a  deputaia 
Davis  V,  Shoemaker,  1  Bawle,  186. 


lUSPUCATIONS  TO  A  SPECIAL  PLEA. 


604 


the  estoppel  (n).    Where  the  matter  in  question  has  been  tried  upon  a    n-  tu 
particular  issue,  between  the  same  parties  in  a  former  suit,  and  there  has  igtfEBtop* 
leen  a  finding  thereon  bj  the  jury,  such  finding  operates  as  an  estoppel  by  pel. 
matter  of  record^  provided  it  be  specially  pleaded  and  relied  upon  as  such 

io)  (1). 

As  a  species  of  estoppel  it  may  be  proper  here  to  notice,  that  if  in  debt 
on  a  bond,  conditioned  for  the  performance  of  covenants,  the  defendant 
&lsely  plead  that  there  were  no  covenants  in  the  indenture  on  his  part,  the 
plaintiff  may  reply,  setting  out  the  indenture  containing  such  covenants, 
I  and  demur  (jp).  A  party  who  has  executed  a  deed  is  not  estopped  from 
I  denying  that  fact,  and  may  plead  non  est  factum  ;  but  he  cannot,  (admit- 
I  ting  his  deed,)  deny  its  operation  or.  effect  by  a  plea  of  non  concessit^  &c. 
1(2);  as  a  stranger  to  the  deed  is  permitted  to  do  (q). 

The  Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  9,  expressly  provides  "  that  nothing  Exoeptions 
herein  contained  shall  extend  to  cases  where  an  estoppel  is  pleaded ;''  so  q^J^hh 
that  the  above  regulations  in  pleading  estoppel  still  continue  in  force.        t.  4  w.  4, 

The  second  description  of  replication  is  that  which  neither  concludes  x«g*  9»  ^ 
the  defendant  by  matter  of  estoppel,  nor  confesses  and  avoids  the  plea,  but  ^[**°^^ 
.traverses  or  denies  the  truth  thereof  either  in  part  or  in  whole  (r).      It  nUiof the 
will  be  proper  to  consider  the  nature  of  these  replications  under  the  fol-  ?!«»• 
lowing  heads : — 

1st.  A  denial  o{  the  whole  plea,  or  de  injuria,  &c.  ^^F^\^^ 

{1st.  When  allowed,  or  not  proper,  or  not  advisable.     ***^**^P*®** 
2dly.  The  form  of  such  replication^ 
2dly .  A  denial  of  only  part  of  the  plea. 
Ist.  Of  what  fact. 
2dly.  The  mode  of  such  special  denial. 
3dly.  A  denial,  and  stating  a  particular  breach,  &;c. 
There  is  no  real  distinction  between  traverses  and  denials ;  they  are  the 
same  in  substance  {/).     Any  pleading  by  which  the  truth  of  the  opponent's 
aUegiation  is  disputed  ]|  termed  a  pleading  by  way  of  traverse  or  denial 
Traverses  are  of  two  kind,  general  or  special.     *The  general  traverses  or  [  'BOS  ] 
denials  were  the  general  issue  (A,  and  the  replication  de  injuria  sua  pro- 
pria,  and  such  pleadings  as  simply  deny  a  particular  fact  pleaded  by  the 
adversary ;  the  special  traverse  in  its  strict  legal  sense  imports  the  tech- 
nical and  now  unusual  formal  traverse^  with  an  inducement  and  absque  hoCy 
which  will  be  presently  explained  (w). 


^ 


(n)  1  Saund.  825  a,  note  4,  and  216,  note 
2;  6  T.  R.  62;  WiUes,  9;  5  B.  &  Aid.  682;  1 
B.iC.704. 

(o)  8  East,  846;  M'OeL  &  Y.  609;  2  B.  & 
Aid.  662.  And  see  the  precedents  in  trespass 
fo  mesne  profits,  where  to  a  plea  of  title  the 
neoTety  in  ejectment  was  replied,  2  Rich.  C. 
«•  444.  Any  confession  or  admission,  express 
Of  implied  upon  the  pleadings,  operates  as  an 
estoppel  m  a  snbseqaent  snit  between  the  same 
Parties  as  to  the  matter  admitted,  Steph.  288. 
Ai  to  the  effect  of  a  proUitaiion  to  prevent  this. 


{p)  1  Sannd,  316,  817,  818,  and  819. 

(g)  See  Steph.  2d  ed.  289,  287;  2  Tannt. 
278;  2Bul8tr.  66. 

(r)  See  in  general.  Com.  Dig.  Pleader,  G.; 
Saund.  Index  **Traverte.**  Summary  Treat, 
on  Pleading,  76  to  80;  Steph.  2d  ed.  186  to 
281 

(OWilles,  224. 

(0  But  sinoe  the  Reg.  Oen.  Hil.  T.  4  W.  4, 
there  is  no  general  issue,  K  e.  denying  every 
allegation  in  a  declaration. 

(it)  1  Saund.  108,  n.;  Stephen,  2d  ed. 
206. 


.  (1)  Where  the  tenant  in  a  writ  of  entry,  demanding  a  freehold,  pleaded  the  general  issnoi 
It  was  held  that  he  had  thereby  admitted  in  the  record,  that  he  was  tenant  of  the  freehold;  and 
gi  therefore  estopped  fhm  proving  that  he  was  tenant  at  iriU  only.    Keileran  v.  BTOwn«  4 

(2)  8to^  V.  Wise,  7  Conn.  214. 
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XL  TBI       It  is  the  first  object  of  pleading  to  bring  the  point  in  dispate  between 
Sdiy^^e-    ^^^  parties,  at  as  early  a  stage  of  the  cause  as  possible,  to  an  issue  or  point 
nial  of  the  which  is  not  multifarious  or  complex  (v)  ;  and  therefore  the  issnc  must  in  , 
plea.  general  be  single  (x)  (1).  But  this  sif^le  point  maj  consist  of  severed  fads 

wkoUv^  if  they  be  dependent  and  connected  (y)  (2)  ;  and  therefore  wherein  tres- 
'  pass  the  defendant  justified  under  a  right  of  common,  and  the  plaintiff  in 
his  replication  traversed,  ^^  that  the  cattle  were  the  defendant's  own  cattle, 
and  that  they  were  levant  and  couckant  upon  the  premises,  and  commona- 
ble cattle  ;"  the  replication  was  on  special  demurrer,  assigning  for  acaose 
that  it  was  multifarious,  holden  to  be  good  (z).     So,  according  to  the 
first  resolution  in  Crogate's  case,  to  a  justification  under  proceedings  in  the 
Admiralty  Court,  Hundred  Court,  or  County  Court,  or  any  other  Court 
which  is  not  of  record,  de  injuria  sun  propria  is  good ;  all  being  matter  of 
fact  and  making  but  one  cause  of  justification  (a).     And  in  a  late  case, 
where  in  an  action  for  maliciously  suing  out  a  commission  of  bankruptcy 
against  the  plaintiff,  the  defendant  pleaded  that  the  plaintiff  being  a  trad- 
er, and  being  indebted  to  the  defendant  in  the  sum  of  XlOO  became  bank- 
rupt, whereupon  the  defendant  sued  out  the  commission ;  and  the  plaintiff 
replied  de  injuria  sua  propria^  on  demurrer,  assigning  for  cause  that  the 
plaintiff  by  his  replication  had  attempted  to  put  in  issue  the  distinct  facts, 
the  act  of  bankruptcy,  the  trading,  and  the  petitioning  creditor's  debt ; 
it  was  held  that  these  three  facts  constituted  but  one  entire  proposition, 
and  that  the  replication  was  therefore  good  (6).    Indeed,  in  some  cases  the 
traverse  or  denial  must  consist  of  more  than  one   fact,  for  it  is  another 
rule  that  in  a  traverse  the  plaintiff  cannot  narrow  the  title  set  up  by  the 
defendant  (c).     And  the  reason  why  the  general  replication  de  injuria^ 
which  will  presently  be  fully  explained,  cannot  in  many  instances  be 
adopted,  is  not  because  it  puts  two  or  three  things  in  issue  («2). 
[  *606  ]      *In  actions  on  contracts  and  in  replevin,  the  replication  usually  denies 
l8t.  Gen€-  the  nuUerial  facts,  or  one  of  the  facts  alleged  in  the  plea,  with  particulyity 
M^bv^dS*'  ^^^  ^^  express  words  (e).    But  we  have  seen  that  de  injuria  may  be  prop- 
injuria^     or  in  assumpsit,  case,  covenant,  or  replevin  (/).     If  a  replication  deny 
when  al-    the  whole  of  a  plea,  yet  proof  of  so  much  as  in  justice  entitles  plaintiff  to 
mJ^proper  recover  will  suffice  (g-).     In  trespass,  and  in  actions  on  the  ease  for  slander, 
or  adfisa-  the  replication  containing  a  general  denial  of  the  whole  plea  sometimes  oo- 
ble.  curs,  and  is  termed  a  replication  de  injuria  sua  propria  absque  tali  causaf 

(v)  Willes,  204,  64;  1  East,  217;  1  Boir^  ing  the  v>hoU  of  a  plea  Is  bad,  lee  Moore  t. 

820;  Sammary  Treat,  on  Pleading,  77.  Boulcott,  6  Moore  &  Soott,  122;  8  DowL  145, 

(x)  Id.  Ibid.  S.  C.     De  injuria  to  a  plea,  Justiiying  an  es> 

(y)  1  Burr.  820;  Willes,  100,  n.  c;  Bnl.  N.  pulsion  fh>m  a  honae  as  servant  of  lawftil  Qe> 

P.  98;  8  Co.  67  b;  2  B.  &  G.  908.  oupier,  is  good,  1  Crom.  &  M.  197;  and  it  gooi 

(z)  1  Burr.  820;  WiUes,  100,  n.  c.;  Bnl.  as  a  plea  in  bar  to  an  afowiy  for  poor  rate,\ 

N.  P.  98;  8  Co.  67  b;  and  see  1  Crom.  &  M.  Crom.  &  M.  500. 

600.  (c)  In  replevin,  the  replioatiott  d$  injuria 

(a)  8  Co.  67  b;  WiUes,  101,  note  c.  it  was  said,  nerer  ocoars.    Finch.  Law,  896; 

(6)  2  B.  &  C.  908;   4  D.  &  R.  679,  S.  C;  1  B.  &  P.  70;  bat  see  1  Crom.  &  M.  197, 

vide  4  B.  &  Cres.  6&S.  600. 

(c)  4  T.  R.  157;  Sommaiy  Treat,  on  Plead-  (/)  AnU,  688,  684. 

ing,  78.  Ig)  See  late  instanoe  in  Bradley  v.  MihMi. 

((/)  1  B.  &  P.  80;   2  Saund.  296  a,  note;  1  1  Bing.  N.  C.  664. 
Bing.  N.  C.  644.    When  a  replication  travexs- 

(1)  Vide  Rogers  v.  Bark,  10  Johns.  400. 

(2)  Vide  Strong  e«  Smith,  8  Gaines,  160. 
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or  "  de  son  tori  demesne  sans  tiel  cause ;"  (A)  or  if  a  part  of  the  plea  be    n. 
;  admitted,  then  it  is  termed  de  injuria  absque  residua  causa^  thereby  deny-  o^^b 
I  ing  all  but  the  admitted  fact  or  facts.     This  replication  tenders  issue  upon  nialofthe 
[  and  compels  the  defendant  to  prove  every  material  allegation  in  his  plea  pl«»- 
!  (i),  and  therefore  it  is  frequently  advantageous  to  the  plainti£f  to  adopt  it,  ^Lu^^ 
j  when  by  the  rules  of  pleading  it  is  permitted  (1).  ^      ^ 

In  general,  when  the  defendant's  plea  in  trespass  or  case  consists  merely  Ab  to  de 
\  of  matter  of  excuse,  and  not  of  matter  of  right  or  interest  inconsistent  with  *'V"™' 
or  affecting  the  right,  the  infringement  of  which  is  complained  of  in  the 
declaration,  whether  it  relate  to  the  person,  or  to  personal  or  real  proper- 
ty, the  general  replication  de  injuria  is  sufficient  (/c).     And  in  these  cases  j 
\  when  a  title  is  stated  merely  as  inducement  to  the  defence,  the  plaintiff 
need  not  answer,  or  particularly  deny  it,  because  it  is  merely  collateral  to 
the  matter  in  dispute :  but  there  is  a  material  difference  between  thesc5 
cases  and  the  instances  in  which  the  plaintiff  makes  title  by  his  declaration 
to  any  thing,  and  the  defendant  in  his  plea  denies  the  title,  or  claims  an 
interest  in  the  subject-matter  ;  for  then  the  plaintiff  must  reply  specially 
I  (/)•    Thus,  in  an  action  for  an  assault,  if  the  defendant  plead  son  assault 
demesne^  or  that  he  arrested  the  plaintiff  upon  hue  and  cry  levied  (m)  ;  or 
the  plea  be  moderate  correction  of  a  servant  for  his  neglect  of  service,  the 
general  replication  de  injuria  is  sufficient,  if  the  plea  be  untrue  (n).     And 
though  sach  excuse  for  the  personal  injury  may  be  stated  in  the  plea  to 
depend  on  the  possession  of  land  or  personal  property ;  as  if  the  defendant 
plead  that  the  plaintiff  entered  upon  his  possession,  and  that  therefore  the 
defendant  molliter  mantis  Hmposuit  to  remove  him  (o) ;  or  if  the  plea  be  [   ^^^  ] 
that  the  defendant  was  sHzed,  &;c.  as  rector,  and  that  the  tithes  were  sev- 
ered, and  that  the  plaintiff  endeavored  to  carry  them  away,  and  that  the 
defendant,  in  defence  of  his  tithes,  molliter  manus  imposuit,  &;c.;  yet  in 
;  these  cases  the  general  replication  is  sufficient,  and  the  plaintiff  need  not 
answer  the  defendant's  title ;  because  the  plaintiff  by  his  action  claims 
!  nothing  in  the  soil  or  corn,  but  only  damages  for  the  battery,  which  is 
I  merely  collateral  to  the  title,  and  which  is  stated  merely  as  inducement  (p). 
i  However,  in  a  recent  case,  it  seems  to  have  been  considered  that  where  the 
\  excuse  arises,  even  in  part,  out  of  the  seisin  in  fee  of  another,  then  de  in- 
juria is  sufficient  (^).   So  in  trespass  to  personal  property,  if  the  defendant 
I  merely  justify  the  chasing  cattle  or  removing  goods  from  land  of  which  he 
i^ifHS possessed^  the  general  replication  will  suffice  (r).   And  in  trespass  to 
f  real  property,  if  the  defendant  in  his  plea  do  not  claim  any  interest  therein. 


(&)  Com.  Dig.  Pleader,  F.  18;  Crogate's 
CMe,  8  Co.  67.  Moet  of  the  points  relating  to 
tkis  replicatioD,  are  collected  in  Crogate's  Case, 
8  to.  67;  Cockrell  v.  Armstrong,  Willes,  99; 
Boc  Plao.  Tol.  i.  118  to  116;  and  Com.  Dig. 
Pleader,  E.  18,  &c.;  1  B.  &  P.  79, 8O4  Finoh. 
Law,  395,  896;  2  Saand.  895,  n.  1;  1  Saond. 
2l4cn.  7;  Archb.  238. 

(0  Com.  Dig.  Pleader,  F.  18  to  24;  8  Co. 
67  a;  WUles,  100. 

(A:)  8  Co.  67,  a;  Com.  Dig.  Pleader,  F.  18, 
fte.;  Doo.  PI.  118  to  115;  1  B.  &  P.  80;  1 
But,212,  214,  218;  2  Saand.  295,  n.  1;  7 
Price,  670. 


(0  Yelve.  157?  Cro.  Jao.  225;  WiUes,  102, 
108;  Com.  Dig.  Pleader,  F.  20, 21. 

(m)  8  Co.  67  a;  1  Saund.  244  a,  note  7. 

(n)  Gilb.  C.  P.  154;  Willes,  102. 

(0)  Latch.  128,  221;  Com.  Dig.  Plead.  F. 
18;  12  Mod.  582;  anU,  594,  n.  (y). 

ip)  YeWe.  157;  Cro.  Jao.  224.  225;  Com. 
Dig.  Pleader,  F.  18;  2  Saund.  295,  n.  1;  1 
Crom.  &  M.  200. 

iq)  .^nte,606;  IB.  &  P.  80;  and  see  Willes, 
102, 108;  12  Mod.  882;  Cro.  Eliz.  589,  540; 
Cro.  Jac.  598;  7  Price,  670. 

(r)  Jinte,  594,  595. 


(1)  See  Cobam  v.  Hopkins,  4  Wendell,  577;  Lytle  v.  Lee,  5  Johns.  112;   Qriawold  v.  Sedg* 
iek,  1  Wendell,  126;  Brown  «.  Bennett,  5  Cowen,  181;  Stickle  v.  Biohmond,  1  Hill,  77. 

Vol.  I.  79 
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n.  no  or  easement  over  the  same,  the  replication  de  injuria  is  sufficient ;  as  if  in 
2dly ^De-  ^^^^P^^  ^^^  pulling  down  a  building,  the  defendant,  without  claiming  anj 
nwl  of  the  interest  therein,  plead  that  he  removed  it  as  being  a  nuisance  on  his  land. 


plea.  this  general  replication  will  suffice  (s).  So,  if  in  trespass  to  land  with  cat- 
tBArf^plfflT  ^^®'  *^®  defendant  plead  that  the  plaintifiF's  fences  were  out  of  repair,  whero* 
by  the  defendant's  cattle  escaped  into  the  plaintiff's  close,  this  plea  con* 
sisting  merely  of  matter  of  excuse^  and  claiming  no  interest  in  the  land, 
may,  it  is  said,  be  answered  by  the  general  replication  (/).  And  though  it 
is  stated  as  a  general  rule,  that  where  the  defence  rests  upon  an  authori- 
ty of  law  the  replication  must  be  special  (t/^,  yet  this,  as  a  general  position, 
is  inaccurate  (a;).  For  if  the  defendant  justify,  that  he,  as  a  constable, 
without  a  warrant  took  the  plaintiff  for  a  breach  of  the  peace  ;  or  as  ara- 
grant  or  lunatic  (^) ;  or  under  a  public  act  of  parliament ;  or  under  a  right 
for  all  persons  given  by  the  common  law  (z)  ;  or  if  in  trespass  for  false  im- 
prisonment, the  defendant  justify  by  process  out  of  the  Admiralty,  Hon* 
dred,  or  County  Court,  or  other  court  not  of  record,  the  general  replica* 
tion  is  sufficient ;  all  being  matter  of  fact,  and  making  but  one  cause  (a). 
The  instance  of  an  entry  to  view  waste  proceeds  on  a  special  reason  (&>; 
for  suppose  the  lessor  was  seized  in  fee,  such  seisin  would  be  involved  m , 
the  issue  (6). 

If  in  any  case  the  defendant  justified  under  the  warrant  of  a  justice  *of 
the  peace  (c),  or  as  servant  of  another ^  or  by  his  command^  the  replication 
must  have  been  special,  and  admit  or  protest  the  warrant  or  commandment| 
and  reply  de  injuria  absque  residua  causa^  or  take  issue  simply  on  the  war- 
When^    rant  or  commandment  {d).    However  in  a  late  case  it  was  held  that  de  in- 
tiyvrta  is  j^^a  -^as  a  good  replication  to  a  plea  justifying  as  servant  of  an  occopier 
er,  ^a"    ^^  turning  out  the  plaintiff  from  the  house  (e),  and  de  injuria  is  a  good 
qualified     plea  in  bar  to  an  avowry  for  a  poor-rate  (/).     So,  "  when  by  the  defend- 
'•1^^  ant's  plea  any  authority  or  power  is  mediately  or  immediately  derived  from 
xtqoixed.    ^^^  plaintiff,  there,  although  no  interest  be  claimed,  the  plaintiff  ought  to 
answer  it  specially,  and  shall  not  reply  de  injuria  generally ;"  (p )  as  if  he 
justified  by  virtue  of  the  leave,  or  license,  or  command  of  the  plaintiff  (A). 
So  when  the  defendant  in  his  plea  claims  in  his  own  right,  or  as  lessee 
or  servant  of  another,  any  right  to,  or  interest  in,  the  person  (i),  personal 
property  (/c),  or  real  property  (/),  for  a  supposed  injury  to  which  the  pkin- 
tiff  has  declared ;  or  any  right  of  way  (m),  common  (n),  or  other  easement, 


[  •608  ] 


(s)  Sammary  Treat,  on  Pleading,  81,  82; 
anU.  694,  695. 

(0  Jinie,  596, 1  Cr.  &  M.  600. 

(u)  8  Co.  67  b. 

(x)  16  Mod.  582. 

ly)  Com.  Dig.  Pleader,  F.  18;  12  Mod. 
582. 

(z)  12  Mod.  580,  581;  1  B.  &  P.  77;  8am- 
mary  Treat,  on  Pleading,  81,  ace,;  Tidd,  9th 
edit.  684;  and  8  Co.  67  b.  contra. 

(a)  Com.  Dig.  Pleader,  F.  19;  12  Mod.  582; 
8  Co.  67  a;  Doc  Plao.  114. 

(6)  12  Mod.  582. 

(c)  12  Mod.  582,  588. 

{d)  Id.;  8  Co.  67  a,  b;  Lntw.  1459;  Doc. 
Plac.  118,  114;  1  B.  &  P.  76;  Com.  Dig. 
Pleader,  F.;  Wniee,  100, 101;  2  Sannd.  296 
b,  n.  1 ;  2  Bro.  Ab.  De  ion  tort  Dcmtine,  pi. 
18, 15.  ^ 

(«)  Piggott  •.  Kemp,  1  Crom.  &  M.  197; 
anU,  594,  n.  (y). 


8  Bam.  &  Adol.  2. 

(g)  8  Co.  67,  68;  1  B.  &  P.  80;  Com. 
Pleader,  F.  22;  2  Saond.  295,  n.  1;  Stepbaa, 
2d  ed.  204;  WiUee,  99. 

{h)  Com.  Dig.  Pleader,  F.  22;  Sommtiy 
Treat  on  Pleading,  88;  Bro.  Ab.  Dc  ton  Uk% 
pi.  30;  Ld.  Raym.  104, 105.  HoweTer,  to  tkt 
eommon  plea  of  licente  to  a  decIaratioD  ia  , 
trespass,  it  is  usual  to  reply  that  deftndaBt,ef 
Ait  own  wrong,  and  without  the  supposed  ii» 
cente^  committed,  &c.  see  pott,  vd.  in. ;  11 
Esat,  451. 

(i)  Wille8,102. 

(Ar)  YelT.  157;  Cro.  Jao.  225;  Cio.  Bis. 
589. 

(/)  8  Co.  67  a;  1  B.  &  P.  79  o.  80;  WiOei, 
52,  99, 101, 102;  Doc.  Plao.  114;  Com.  Dig. 
Pleader,  F.  21,  &o. 

{m)  Id.;  1B.&P.  79. 

(n)  Id, 
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Ac.  (o) ;  or  rent  issuing  out  of  the  land  claimed  in  the  declaration  Cp)  ;    n-  no 
or  right  to  enter  for  a  distress  for  rent  (^)  ;  or  if  the  plea  contain  matter     ^^^' 
of  record  not  stated  merely  as  inducement  (r)  (1),  and  of  which  a  jury  ^f'^^^^ 
cannot  be  competent  judges,  as  if  the  sheriff  or  his  officer  justify  under  piM. 
process  of  a  Court  of  record  (5)  ;  or  if  the  defendant  justify  under  the  !•*•  Of  tlM 
warrant  of  a  justice  of  the  peace  {I)  ;  or  under  a  particular  custom  of  a  ******  '^ 
manor  (ju}  ;  or  in  some  cases  by  authority  of  law,  as  to  view  waste  (x) :  in 
these  cases  the  general  replication  de  injuria  is  improper  (^).  In  such  in- 
stances the  plaintiff  must  either  deny  the  title,  easement,  warrant,  &c.  in 
'particular  (s) ;  or  admitting,  or  in  some  cases  protesting-  (which  in  effect  [  *609  ] 
admits  those  matters  (^),  must  reply,  that  the  defendant,  of  his  own  wrong, 
and  without  the  residue  of  the  cause  alleged  by  the  defendant,  committed 
Ae  trespasses  ;  in  which  case  it  will  not  be  incumbent  on  the  defendant  to 
prove  either  of  those  matters  so  admitted  or  protested  (z).     Where  mat- 
ter of  record  is  denied,  the  replication  should  be  merely  nul  tiel  record 

(«)  (2). 
Thus,  where  in  trespass  for  taking  the  plaintiff's  iervant,  the  defendant 

pleaded  that  the  father  of  the  person  taken  held  of  the  defendant  by  knight's 
flervice  and  died  seized,  and  that  the  person  taken  being  under  age  the  de* 
fendant  seised  him  as  his  ward,  the  general  replication  de  injuria  was  held 
insufficient,  the  plea  claiming  an  interest  in  the  person  claimed  by  the  plain- 
tiff in  his  declaration  (b).  So,  if  in  trespass  for  taking  goods,  trees,  &o. 
the  defendant  plead  that  he  took  them  as  tithe,  or  as  a  distress  for  rent, 
or  as  damag-e  feasant^  showing  title  thereto,  the  general  replication  will  be 
improper  (c).  But  by  the  statute  of  sewers,  and  in  the  instance  for  dis- 
tresses for  poor-rates,  exceptions  are  introduced  ;  and  where  in  a  justifi- 
eation  of  taking  cattle  damage  feasant,  the  defendant  sets  out  a  title  and 
does  not  rely  merely  on  possession,  the  replication  should  be  special  (e2). 
Other  inlstances  have  already  been  sufficiently  enumerated.  It  also  seems, 
that  though  the  plea  claim  no  interest  in  the  property  mentioned  in  the  plain- 
tiff's declaration,  but  merely  contain  matter  of  excuse,  yet  where  such  mat- 
ter of  excuse  arises  in  part  out  of  the  seizin  in  fee  of  another,  it  is  not  ad« 
visable  to  reply  de  injuria ;  because  that  replication  is  only  allowed  where 
in  the  plea  an  excuse  is  offered  to  personal  injuries,  and  not  even  then  if 
it  relate  to  any  interest  in  land,  which  would  make  part  of  the  issue  {e)  ; 


(0)    Td. 

(p)  8  Co.  67  a;  1  B.  &  P.  76;  WUles,  62; 
Com.  Dig.  Pleader,  F.  21;  Hooker  v.  Nye,  1 
Cnm.  &  RO0.  258;  4  Tyr.  777. 

(9)  1  Crom.  M.  &  Roe.  258;  4  Tjrr.  777; 
aliier,  as  to  a  distress  for  poor*rate;  1  Crom. 
AM.  500;  2B.  &Adol.  2. 

^)  WiUe^,  108;  note  a;   Com.  Dig.  Plead. 
V.  19,20;  2LeoD.  81. 

(t)  d  Co.  67  a;  Doo.  Plac.  114;  Com.  Dig. 
Fieader,  F.  20;  Hardr.  6;  12  Mod.  580,  581, 
582. 

(i)  12  Mod.  682,  588;  Doo.  Plao.  118. 

(a)  Com.  Dig.  Pleader,  F.  20;  Hob.  76;  3 
Lev.  49;  8  Co.  67  a;  WiUes,  202. 

(x)  Co.  67  b;  Com.  Dig.  Pleader,  F.  28; 
42  Mod.  582. 

(9)  See  all  the  above  cases,  and  8  Co.  67. 
1  B.  &  P.  79,  80;  Doot  Plao.  114;  Com.  Dig. 


Pleader,  F.  20,  &o.;  4  Bing.  729;  1  M.  &  P. 
728;  8.  C.  2  Y.  &  J.  804,  879.  See  the  fbrm« 
pott,  vol.  iii. 

(z)  Latw.  1469. 

(y)  Post,  611. 

(z)  1  C.  &  J.  48. 

(a)  8  Ley.  243,  244;  Lntw.  1459. 

(6)  WiUes,  102;  Yelv.  158;  1  JBirowiil.215; 
Com.  Dig.  Pleader,  F.  21. 

(c)  Ante,  594,  595,  607;  Cro.  Jao.  226; 
Telv.  167;  Cro.  Elii.  589;  Com.  Dig.  Pleader, 
F.  21;  1  B.  &  P.  76;  WiUes,  52,  99. 

id)  AnU,  607, 1  Lot.  807;  Com.  Dig.  Plead- 
er. 

(e)  1  B.  &  P.  80;  Willes,  102,  108;  Cro. 
Jae.  698;  Lord  Raym.  640;  12  Mod.  582; 
Cro.  Eliz.  589,  640;  YeW.  157,  obserTod  npoa 
in  WiUes,  101;  2  Saand.  295,  n.  1;  7  Prioe» 
670. 


(1)  See  Allen  v.  Crolbot,  7  Cow.  46;  Griswold  v,  Sedgwiok,  1  Wend.  130;  Cobum  «.  Hopr 
,  4  ib.  578. 

(2)  See  Oveen  v.  Orerington,  16  Johns.  55. 
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«•  ™»    there  being  a  distinction  in  this  respect  between  a  plea  relying  merely  oo 
BOOT,     possession  as  inducement,  and  where  an  interest  is  pleaded  bv  way  of 

^oX title  (/)■ 

plea.  There  are  also  many  cases  in  which,  though  the  replication  de  injuria 

!•*•  ^J^^  might  not  be  objectionable  upon  demurrer,  still  it  will  not  be  proper  to 

''^  ^**'  adopt  it,  and  it  may  be  necessary  in  effect  to  confess  and  avoid  the  plea. 
Thus,  if  in  trespass  for  an  assault  the  defendant  plead  ^on  assault  demesne 
and  the  plaintiff  did  in  fact  commit  the  first  assault,  but  can  justify  it  as 
having  occun-ed  in  defence  of  his  house,  <fec.  it  would  be  improper  to  use 
the  traverse  de  injuria^  Sfc.  and  the  plaintiff  should  reply  his  possession  of 

[  •610  ]  the  house,  and  defendant's  *entry  and  refusal  to  quit,  &c.  (g-).     And  in  an 
action  for  false  imprisonment,  where  the  defendant  justifies  the  commit* 
ment  as  a  magistrate  for  a  bailable  offence,  in  consequence  of  an  informa- 
tion upon  oath,  the  plaintiff,  under  the  general  replication  de  injuria  sua 
propria^  &c.  cannot  give  in  evidence  a  tender  and  refusal  of  bail,  but  ought 
to  reply  that  matter  specially  (A).     But  where  in  trespass  for  breaking  aod  ^ 
entering  the  plaintiff  is  ship,  and  seizing  and  converting  his  goods,  thede-; 
fendants  justified  under  a  writ  of  fieri  facias,  to  which  the  plaintiff  replied 
de  injuria  sua  propria  absque  residua  causa,  and  new  assigned  that  the  de* 
fendants  entered  the  ship  and  took  the  goods  for  other  purposes  than  those 
mentioned  in  the  plea; — it  was  held,  that  it  was  competent  to  the  judge  to 
leave  it  to  the  jury  to  say  whether  the  goods  were  bona  Jide  taken  under  the 
writ,  or  whether  the  execution  was  resorted  to  as  a  color  for  taking  them : 
to  evade  payment  of  freight,  to  which  they  would  have  been  liable  had  the 
defendants  accepted  them  under  the  bill  of  lading,  and  not  to  effect  a  leij, 
by  virtue  of  the  writ  (i).     In  many  cases,  where  it  may  not  be  absolutely ; 
necessary  to  reply  specially,  it  may  be  advisable  so  to  do  in  order  Co  na^ 
row  the  plaintiff 's  evidence,  and  to  compel  the  defendant  to  admit  a  part  - 
of  his  title  (/c). 

Form  of         Where  de  injuria  is  improperly  replied,  the  defendant  may  demur  g&H' 

general  de-  erally,  but  the  defect  will  bo  aided  after  verdict  (I). 

In  point  of  form,  the  general  replication  de  injuria  or  de  son  tort  demesne 
would  be  defective,  unless  the  words  absque  tali  causa  be  added,  though 
the  omission  will  be  aided  by  verdict  (m).  The  usual  language  of  this  rep- 
lication in  trespass  is  ^^precludi  non^^  because  he  says,  that  the  defendant 
at  the  said  times  when,  &c.  of  his  own  wrong  2lxA  without  the  cC;usehj)m. 
in  his  said  second  plea  alleged,  committed  the  said  trespasses  in  the  intro- 
ductory part  of  that  plea  mentioned,  in  manner  and  form  as  the  plaintUT 
hath  above  thereof  complained  against  him,  and  this  he  the  plaintiff  prayi 
may  be  inquired  of  by  the  country,  Ac.  (n)  which  is  uniformly  the  condih; 
pion  of  such  a  replication.  The  word  cause,  whi<jh  means  without  the  maW 
ter  of  excuse  alleged,  thougli  in  the  singular  number,  puts  in  issue  tfU  tit: 
facts  in  the  plea,  which  constitute  but  one  cause  {p) ;  and  if  such  a  repli* 

(/)  Cro.  Car.  189;  Ld.  Raym.  120;  Carth.  (m)  Com.  Dig.  Pleader,  F.  24;  Cro.  Jie. 

10.  699;   Gilb.  C.  P.  168;    1   Sid.  841;   Lntw. 

(jT)  .^n<e,692.  1884. 

{h)  2  Bla.  Bep.  1166.  (n)  See  the  form  of  the  replication  d»  w* 

(i)  4  BiDg.  729,  S.  C.  affirmed  in  error,  1  juria    in    assampsit,  anle^  &B4,  note(x);  S 

M.  &  P.  788;  2  Y.  &  J.  804.    See  id,  79.  Bing.  N.  C.  859;  8  Dowl.  754;  Isaac  v.  fa- 

{k)  Willes,  204,  64;  1  East,  217.  rer,  1  Westm.  Chronicle,  888;  and  poU^  ^ 

(0  Com.  Dig.  Pleader,  F.  24;  8  Ley.  66;  iiL 

Pob.  76;  Sir  T.  Raym.  60.  (o)   8  Co.  67;  11  East,  461,  466. 
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eatioQ  be  adopted,  as  we  have  seen  it  niay  be,  in  answer  to  two  or  more 
pleas  by  different  defendants  the  tali  causa  will  suffice,  ^reddendo  singula 
singulis  (/?)  ;  and  the  words  modo  et  forma  only  put  in  issue  material  al-  ^iafof  the 
legations  in  the  plea  (^).  plea. 

When  the  plaintiff  is  not  at  liberty  to  reply  rf«  injuria  to  the  whole  plea,  l^t.  Of  the 
but  must  deny  some  particular  fact  or  facts,  it  is  first  to  be  considered  what  ^**^*  P*^- 
fact  he  may  deny ;  and  secondly  the  form  of  such  denial  (r).  ^^  Jf 

1st.  A  party  may  traverse  or  deny  any  material  and  issuable  allegation  only  part 
in  his  opponent's  pleading  ;  and  this  although  the  matter  be  stated  with  of  the  plea. 
more  preciseness  or  particularity  than  is  necessary  (1)  ;  as  if  in  avowry,  1^**  ^^**^ 
it  be  stated  that  the  defendant  was  seized  in  fee,  though  it  would  have  m^a^U" 
been  sufficient  to  have  alleged  that  the  close  was  his  freehold,  <&c.,  the  seiz-  lar  may  be 
in  in  fee  may  be  traversed  (5).  And  a  material  fact  may  be  denied,  though  t»^«««d. 
laid  under  a  videlicet  (^)  (2). 

So,  whatever  is  necessarily  understood,  intended,  or  implied  from  the 
plea,  is  traversable  as  much  as  if  it  were  expressly  alleged  (u).  Thus,  the 
allegation  that  ^^  A.  is  seized  of  a  close,"  imports  that  he  was  sole  seized, 
and  therefore  it  may  be  shown  that  B.  was  seized  of  a  third  part,  with  a 
traverse  that  A.  alone  was  seized  (x).  But  matter  not  before  stated  in  the 
adverse  pleading,  or  necessarily  implied,  is  not  traversable  though  it  affects 
the  merits  (^).  In  replevin  and  trespass  to  personal  chattels,  if  the  de- 
fendant justify  as  bailiff  or  by  the  command  of  another,  his  authority  might 
always  be  traversed  ;  and  the  same  rule  now  holds  in  trespass  to  real  prop- 
^ty  (r).  When  a  party  appears  on  the  face  of  the  pleadings  to  be  es- 
topped from  denying  a  fact,  if  he  were  to  traverse  it  his  pleading  would  be 
demurrable  (a).  The  plaintiff  must  be  extremely  careful  in  traversing 
one  of  several  facts,  that  he  denies  that  which  is  most  open  to  objection, 
for  he  admits  th^so  that  are  not  expressly  denied  (3).  In  trespass  to 
land,  the  defendant  pleaded  that  A.  was  seized  in  fee,  and  being  so  seized 
granted  a  right  of  way  by  non-existing  grant ;  and  the  replication  travers- 
ed the  grants  and  it  was  held  that  on  these  pleadings  it  was  not  competent 
to  the  plaintiff  to  prove  that  A.  was  not  seised  in  fee,  for  the  purpose  of 
refuting  the  presumption  of  the  grant  (6). 

If,  however,  an  allegation  in  the  opposite  pleading  be  altogether  *tm- 
maierial,  it  cannot  be  traversed  (4),  otherwise  the  object  of  pleading,  viz. 
the  bringing  the  parties  to  an  issue  upon  a  matter  or  point  decisive  of  the 
merits,  would  be  defeated  (c).    And  upon  this  ground,  mere  matter  of  ag- 


(p)  1  Leon.  124;  Cro.  Eliz.  189;  1  Sid.  89. 

{q)  Ante,  476,  Gilb.  C.  P.  61. 

(r)  As  to  travenee  in  general,  Com.  Dig. 
Plttder,  G. 

(t)  2  Saand,  206,  207,  notes  21,  22,  24,  1 
BaoDd.  22,  note  2;  Com.  Dig.  Pleader,  Q.;  see 
4  Moore,  803;  1  B.  &  B.  681;  as  to  the  dan- 
ger  of  unnecessaiy  particuliurity,  see  ante, 
22a 

(0  1  Sannd.  170,  n.  2.  As  to  the  videlicet. 
see  anU,  817. 

(u)  2  Sannd.  10,  note  14;  11  East,  411;  1 
Lord  Baym.  39. 


(x)  Id,;  Balk.  629. 

(y)  1  Siiund.  812,  note  4.  Instances,  Ste- 
phen, 2d  edit.  236.  But  the  demurrer  to  such 
trayerse  should  be  special,  id, 

(2)  11  East,  66;  1  Saund.  847  c.  n.  4;  1 
East,  246,  n.  0;  Cro.  Car.  686;  Willes,  100, 
note  b;  ante,  696. 

(a)  Stra.  817;  8  T.  B.  487;  7  T.  B.  667; 
anU,  608. 

(6)  1  C.  &  J.  48. 

(c)  See  2  Saund.  207  a;  Com.  Dig.  Pleader, 
B.  8,  10;  Bac.  Ab.  Pleas,  H.  6,  Instances,  Ste- 
phen, 2d  ed.  288. 


(1)  Bradner  o.  Demick,  20  Johns.  406. 

(2)  Hastings  v.  Lovering,  2  Pick.  228;  Oleason  v.  M'Vikar,  7  Cow.  42,  explaining  the  dictum 
in  Paine,  Judge,  &o.  v.  Fox,  16  Mass.,  l'^8;  U.  States  «.  Bnrnham,  1  Mason,  67. 

(8)  Toland  9.  Sprague,  12  Peters,  886. 
.  (4)  Austin  v.  Walktr,  6  Foeter,  (N.  H.)  466. 
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u.  THi  grayatioD,  not  going  to  the  cause  of  action,  or  m^re  inducement  or  explao* 
2div?^  atory  matter  not  in  itself  essential  to  or  the  substance  of  the  case,  should 
nialofthe  not  be  traversed  (rf). 

plea.  Jt  is  also  a  most  material  rule  upon  this  subject,  that  a  traverse  should 

idb/«  dIm!  ^  taken  on  matter  of  fact,  not  mere  matter  of  conclusion  of  law ;  for  to 
'  raise  an  issue  upon  a  legal  inference  or  question  woald  be  to  submit  to  the 
jury  that  which  is  in  the  province  of  the  court  to  decide  (e) ;  thus  where 
in  trespass  for  fishing  in  the  plaintiff's  fishery,  the  defendant  justified  that  it 
was  an  arm  of  the  sea,  wherein  every  one  might  fish ;  a  replication,  travers- 
ing that  in  the  said  arm  of  the  sea  every  subject  had  the  privilege  of  fishing, 
was  hold  to  be  defective,  as  putting  in  issue  a  mere  legal  conclusion  (/). 
This  erroneous  traverse  more  frequently  occurs  in  cases  where  the  plea  al- 
leges certain  facts  in  justification,  and  then  concludes  or  infers  from  tbem 
"by  virtue  whereof,"  {yirlute  cujus^)  the  party  "  being  seized,"  or  "be- 
came liable."    In  such  case  the  preceding  facts,  or  some  or  one  of  them,  if 
any  should  be  alone  traversed ;  and  no  traverse  should  be  taken  on  the  mere 
legal  result  drawn  from  them,  and  alleged,  perhaps  unnecessarily,  in  the 
plea  (g*).     But  where  the  allegation,  whether  in  the  shape  of  virltUe  «*■ 
jus  prmtexlu  or  per  quody  be  compounded  of  law  and  fact,  and  they  be 
connected  together,  a  traverse  may  be  properly  taken  thereon  (A).    This 
subject  was  clearly  explained  and  settled  in  a  late  case  (i),  already  refer- 
red to,  as  showing  what  may  be  put  in  issue  by  de  injuria^  &c.  to  a  plea  jus- 
tifying  under  2i  fieri  facias ;  the  Chief  Justice  observed  (A),  "  it  has  been 
argued  before  us,  that  motives  are  not  examinable,  and  that  the  allegation 
in  pleas  of  virlute  cvjus  is  not  traversable.     If  a  man  do  that  which  he  is 
justified  in  doing,  and  no  more,  the  law,  in  many  cases,  will  not  permit  his 
motives  to  be  inquired  into,  as  if  he  have  a  right  to  prosecute  for  a  crime, 
or  to  arrest  for  a  debt,  there  can  be  no  inquiry  as  to  the  motives  with  which 
these  acts  were  done ;  but  if  he  do  more  than  as  a  prosecutor  or  creditor 
[  *618  ]  he  have  a  right  to  do,  he  will  not  be  justified,  and  it  *becomes  proper  to 
inquire  whether  the  prosecution  or  arrest  were  not  mere  pretence.  Such  an 
inquiry  is  material  for  the  purpose  of  getting  at  the  nature  of  the  trans- 
action, and  enabling  a  jury  to  award  proper  damages.     The  virlute  cujus 
is  sometimes  a  mere  inference  of  law,  as  to  what  is  the  meaning  of  a  writ, 
or  the  extent  of  authority  given  by  it.     In  such  cases  a  question  of  law  is 
raised,  and  there  can  be  no  traverse,  for  that  withdraws  the  consideratioa 
of  law  from  the  judges,  and  presents  it  to  the  jury.     But  the  virlute  cujus 
sometimes  raised  a  mixed  question  of  law  and  fact,  and  when  this  is  the 
case,  there  may  be  a  traverse,  for  that  is  the  only  mode  by  which  the  facts 
are  to  be  settled  on  which  the  law  depends.   In  Seal  v.  Simpson  (/),  Mr. 
Justice  Powell  says,  '  that  when  a  matter  of  law  is  only  comprised  in  a 
virtvie  cujus,  then  it  is  only  traversable ;  but  matter  of  fact  in  tho  virlute 


{d)  Id,;  Stephen,  2d  ed.  284, 285. 

(e)  Plowd.  231  a;  11  Rep.  10  b;  1  Saund. 
28,  note  5;  2  Hen.  Bla.  182.  See  as  to  the 
rule  that  a  plea  must  be  capable  of  trial,  anie^ 
540. 

(/)  2  Hen.  Bla.  182;  5T.R.862;  2  Saund. 
159  a,  161,  note  11. 

{g)  1  Saund.  28,  n.  5. 

(/i)  1  Saund.  23,  n.  5;  Stephen,  2d  ed. 
283,  284,  and  instances  there,  11  Price,  848. 
As  to  traversing  the  dui  issuing  of  process, 


&c  16  East,  41;  1  B.  &  Aid.  848;  anU,  469. 
An  averment  that  a  party  was  '^duly  elected," 
4  B.  &  C.  868;  or  that  an  assembly  wis  ''dolj 
constituted,'*  4  B.  &  G.  427,  is  good. 

(t)  4  Bing.  729.  Affirmed  in  error,  1  U* 
&  P.  783;  2  T.  &  J.  804.  Again  affinoed 
in  Dom.  Proo.  3  Moore  &  Scott,  627;  10 
Bar.  &  Ores.  157,  S.  C;  and  1  Crom.  &  H. 
500. 

(k)  1 11  &  P.  808. 
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eujus  is  traversable.*    Lcfrd  Chief  Justice  Treby  differed  from  Mr.  Jus-    "•  ™« 
lice  Powell  on  this  point,  and  said,  *  By  virtve  of  a  writ  means  by  au-  2(iiy?D©- 
thority  of  the  writ  by  an  operation  of  law  on  the  writ,  without  any  ingre-  niaiofthe 
dient  or  mixture  of  matter  of  fact.'     The  other  judges  agreed  with  Mr.  pi**- 
Justice  Powell,  and  said  *  that  when  the  virtute  cvjus  is  mixed  with  fact,  ^t^' of  the 
it  may  be  traversed.'  (Z).    It  appears  from  Williams'  Saunders  (m),  that  piea, 
rrirtuie  cvjus  may  be  traversed,  and  he  refers,  in  support  of  this  opinion, 
to  Hobart  (n),  and  9  Hen.  6  (o).     The  learned  editor,  Mr.  Sergeant  Wil- 
liams, says  *that  when  the  words  virtute  preetexlu  per  quod^  Sfc.  introduce 
a  consequence  from  the  preceding  matter,  they  are  not  traversable,  but 
that  matter  of  law  connected  with  fact,  or  rather  matter  of  right  resulting 
from  facts  is  traversable.'     In  The  Grocers*  Company  v.  The  Archbishop 
of  Canterbury^  Lord  Chief  Justice  De  Grey,  in  giving  the  judgment  of  the 
Court,  says  (p),  '  law  connected  with  fact  is  clearly  traversable.'  " 


The  traverse  should  also  be  on  some  affirmative  matter,  and  not  put  in  Travene 

issue  a  negative  allegation  ;  thus  if  a  plea  state  a  request  to  deliver  an  ab-  oJ^ffi'J,^ 

I  stract  and  refusal,  a  replication  that  the  plaintiff  did  not  neglect  and  refuse  uyo  aUega* 

to  deliver  such  abstract,  would  be  insufficient  (g).  tions,  and 

not  put  in 

__  19S11B  a 

The  traverse  must  not  be  too  large  (r).     Thus,  to  an  avowry  for  £20  negatiye 
i  arrears  of  rent,  the  plea  in  bar  must  be,  that "  no  part  of  it  is  in  arrear,"  aUegation. 
j  and  if  it  were  merely,  that  "  the  said  sum  of  £20"  is  not  in  arrear,  with-  2[j^'|®J|J^® 
\  out  saying  "  or  any  part  thereof,"  it  would  be  *demurrable  (5).     So,  if  a  be  too 
I  defendant  show  that  on  a  certain  day  and  at  a  certain  place,  the  plaintiff  large. 
I  demised  to  him  the  close  in  question,  a  traverse,  that  "on  the  day,"  or  [  *614  ] 
I  ^^  at  the  place  stated,"  the  plaintiff  did  not  demise,  i&c.  is  bad,  as  involv- 
I  ing  in  the  issue  the  time  or  place,  neither  of  which  is  material  (/).     And 
i  where  in  trespass  for  entering  the  plaintiff's  house,  the  defendant  pleads 
I  that  the  plaintiff's  daughter  licensed  him  to  enter,  a  replication  that  defend- 
\  ant ^' did  not  enter  per  licentiam  suam^^  is  bad  as  a  negative  pregnant 
though  good  after  verdict  (u).    It  is  enough  to  deny  the  substance  and  ef- 
I  feet  of  the  averment,  without  pursuing  the  words  of  the  party  (x).     But 
where  to  a  declaration  against  a  rector  for  not  carrying  away  tithes,  the  de- 
fendant pleaded  that  the  close  was  surrounded  with  ditches,  and  that  the 
ditches,  ways  and  passages  were  so  filled  with  water  that  the  defendant 
I  conld  not  carry  off  his  tithes ;  a  replication  that  the  ditches,  ways,  and 
:  passages  were  not  so,  was  held  sufficient  on  demurrer,  though  in  the  con- 
;  juDctive :  because  the  plea  is  one  entire  matter  of  excuse,  and.  the  defend- 
'\  ant  relies  on  the  whole,  and  not  on  each  particular  part  being  impassa- 


*(/)  1  Ld.  Baym.  410. 

(m)  1  Saand.  28,  n.  6. 

(n)  Page  62. 

(0)  Fol.  14,  20. 

(/>)  8  Wite.  284. 

iq)  6  East,  556,  667. 

(r)  l»aand.  268, note  1;  269,  note 2;  Com. 
IKg.  Pleader,  G.  15;  Stephen,  2i\  ed.  286.  A 
traTene  may  be  too  large  by  including  quan- 
tity, time,  place,  or  other  circumstances, 
which,  though  forming  part  of  the  allegation 
traversed,  are  not  of  the  tubMtane^  of  the  mat- 
ter, id. 

(i)  8  B.  &  P.  848;  Com.  Dig.  Pleader,  O. 
12,16;  2  Saond.  207,  n.  24;  819,  n.  6;  1 


(/)  Bardons  v.  Selby,  1  Crom.  &  M.  600; 
Saund.  268;  the  reason,  269,  n.  2. 

(0  2  Saund.  819,  note  6;  1  Saund.  268  a, 
note;  Steph.  2d  edit  287,  288. 

(v)  Cro.  Jao.  87;  2  Saund.  819,  note  6.  A 
negative  pregnant  is  such  a  form  of  negative 
expression  as  implies  or  imports  an  aifirmatiye. 
See  Steph.  2d  edit.  424.  In  the  instances  pat 
in  the  text,  the  denial  that  there  was  u  demise 
**on  a  particular  day,"  and  that  the  defendant 
*' entered  by  virtue  of  the  license,**  is  pregnant 
with  an  admission  that  there  was  tomt  demise, 
and  that  there  was  so/ns  Ucense.  See  farther, 
Ventr.  70. 

(x)  SaUr.  629;  1  Saund.  69,  note. 
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u.  THB  bla  Of).  So,  a  replication  to  a  plea  claiming  a  right  of  common,  travers' 
2diy!^D€-  ^°o  "  ^^^*  ^^^  cattle  were  the  defendant's  own  cattle,  and  that  they  wera 
Dial  of  the  Uvant  and  couchant  upon  the  premises,  and  commonable  cattle,"  was  held 
V^^-  sufficient ;  because,  though  issue  must  be  taken  upon  a  single  point,  it  is 
part  of  the  ^^^  necessary  that  such  single  point  should  consist  only  of  a  single  fact,  and 
plea.  the  point  of  defence  was  tbe  cattle  in  question  being  entitled  to  common 

NegatiYe     (gr).     So,  to  a  plea  prescribing  for  tolls,  and  also  showing  a  prescriptiTe 
pregnaat.  ^ig)^^  ^b  distrain  for  the  same,  the  replication  may  deny  both  the  prescrip- 
tions. 

What  en-       In  general  a  traverse,  or  denial,  or  allegation,  should  be  so  framed  as  to 
tire  aUega-  be  divisible^  and  entitle  the  party  pleading  to  recover  pro  taMo^  if  he  prove 
nordfvbi-  part  of  the  allegation  (a).     And  in  one  case,  where  the  defendant  pleaded 
ble,  BO  as    a  right  of  common  over  the  plaintiff's  close,  which  the  plaintiff  had  wroog- 
^  ^^t\^  ^"^^^  inclosed,  and  the  plaintiff  replied  that  "  the  close  in  which,  &c."  had 
!^yer      ^^^^  inclosed  twenty  years,  and  the  jury  found  that  part  only  of  the  close 
pro  tanto    had  been  so  inclosed,  and  that  the  trespass  was  committed  on  that  part, 
on  proof  of  that  the  defendant  was  entitled  to  a  verdict,  on  the  ground  that  the  plaintiff 
^^ '         should  have  replied  that  that  pari  of  the  close,  and  not  that  the  close  had 
[  *615  ]  been  so  *inclosed  {b).     But  in  a  subsequent  action  of  trespass,  where  plaio- 
tiff  declared  for  entering  two  closes,  and  the  plea  was,  that  ^e  said  closes 
in  which,  &;c.  were  from  time  immemorial  parcels  of  a  waste,  and  that  the 
defendant  had  a  prescriptive  right  of  common  in  the  waste,  and  entered 
at  the  times  when,  &c.  to  use  his  right  of  common  thereon ;  and  because 
the  closes,  in  which,  &c.  were  wrongfully  separated  from  the  residue  of 
the  waste,  he  broke  down  the  gate ;  and  the  replication  was,  that  the  said 
closes,  in  which,  <&c.  at  the  said  time  when,  &c.  were  not  wrongfully  sepa- 
rated from  the  residue  of  the  waste,  but,  continually,  for  twenty  years  and 
more,  and  before  the  first  time  when,  <&c.,  had  been  and  were  separated, 
and  divided,  and  inclosed  from  the  residue  of  the  waste,  and  occupied  and 
enjoined  in  severalty ;  and  the  rejoinder  traversed  the  averment,  and  issae 
was  joined  thereon  ;  it  was  held  that  the  allegation  in  the  replication  vas 
divisible,  and  the  plaintiff  entitled  to  recover  on  proof  that  any  part  of  the 
closes  had  been  inclosed  for  twenty  years  (c).    This  latter  decision  estab* 
'  lishes  that  the  word  close  in  which,  &c.  is  to  be  taken  as  divisible  into 
several  parts.    There  are  other  instances  also  in  which  an  entire  allegatioa 
in  pleading  is  to  be  read  as  divisible.     Thus  a  replication  to  a  plea  of  in- 
fancy, that  the  goods  mentioned  in  the  declaration  were  necessaries  saita* 
ble  to  the  defendant's  degree,  is  a  divisible  allegation,  and  may  be  proved 
only  in  part,  so  as  to  enable  the  plaintiff  to  recover  pro  ianlOy  if  he  prove 
that  a  part  of  the  goods  were  necessaries  ((2).    But  care  must  be  observed 
not  to  introduce  into  the  allegation  any  words  that  may  impose  the  burthen 
of  proving  the  whole^  as  for  instance,  in  the  above  cases,  ^^  that  all  the 
goods  were  necessaries,  or  that  the  whole  and  every  part  of  the  said  close 
had  been  inclosed  for  twenty  years,  &c.,  for  such  words  may  prevent  the 
entire  allegation  from  being  treated  as  divisible  (e).    Where  the  defendant 

iy)  1  Stra.  245.  896. 

{z)  1  Burr.  817;  1  Saund.  646  o.  {d)  Per  Denman,  C.  J<  in  Taplej  v.  WaiA* 

(a)  2  Bar.  &  Ores.  918;  7  B.  &  Ores.  846.  Wright,  5  B.  &  AdoL  899. 

(6)  Hawke  v.  Bacon,  2  Taunt.  169;  2  Bar.  (e)  Jdi  ibid,;  and  see  2  Sannd,  206»nots 

&  Cree.  918;  7  Bar.  &  Ores.  846.    But  over-  21,  as  to  the  improper  introdnction  of  ihn 

ruled,  gee  6  Bar.  &  Adol.  896.  word  **on/y.'» 

(c)  Tapl^  «.  Wainwright,  6  B.  A  Adol. 
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pleaded  to  indebitatns  assumpsit  for  work  and  labor  and  materials,  that    n* 
there  was  an  agreement  that  the  work  should  be  to  the  satisfaction  of  the  2dbr^De. 
defendant  or  his  sarrevor,  and  that  the  building  had  not  been  completed  niMofthe 
to  the  satisfaction  of  the  defendant  or  his  surveyor,  and  the  replication  pi«^ 
imneoessarilj  was  in  the  conjunctive,  yet  it  was  holden  to  be  supported  in  f^Jj'^tiii 
^"^idence  by  proof  that  the  defendant  was  satisfied  (/).  plea. 

A  traverse  may  be  too  extensive^  and  therefore  defective,  by  being  taken  ^ust  not 

bo  toocr 
tenaiTe. 


evidence  by  proof  that  the  defendant  was  satisfied  (/).  plea. 

Must 

in  the  conjunctive^  instead  of  the  disjunctive j  where  proof  of  the  allegation  ^  ***®  •*• 


in  the  conjunctive  is  not  essential.  Thus,  in  an  action  on  a  policy  on  ship 
;  and  tackle,  the  defendant  should  Aot  deny  that  the  ship  and  taokle  were 
I  lost,  bat  that  neither  was  lost  (g*). 

I     *0n  the  other  hand  the  traverse  must  not  be  too  narrow^  so  as  to  prejudice  [  *616  J 
the  defence  (A).    Thus,  if  in  an  action  of  trespass  in  a  common ealled  A.,  ^o^too 
the  defendant  pleads  that  A.  the  locus  tn  quo,  and  B.  are  ccHnmons  which  ^^^' 
Ke  open  to  each  other,  and  then  prescribes  for  a  right  in  both  the  commons, 
the  plaintiff  must  traverse  the  entire  prescription,  and  not  the  prescriptive 
right  in  A.  only ;  for  the  prescription  is  entire,  and  it  may  be  important  to 
the  defendant  to  be  let  in  to  prove  acts  in  exercise  of  the  right  in  B  (t). 
;  But  in  general  a  party  is  not  bound  to  traverse  more  than  one  fact  material 
;  to  the  matter  in  dispute  (&).     And  in  trespass,  if  the  defendant  justified  un- 
der a  prescriptive  right  to  duty,  and  the  like  right  to  distrain  for  it,  a  re- 
plication traversing  the  duty  without  denying  the  right  to  distrain,  is  sufiS- 
cient  (/).     And  where  the  claim  is  divisible,  and  damages  pro  tanto  are  re- 
eoverable,  the  allegation  should  not  attempt  to  confine  the  party  to  evi- 
dence of  tort  containing  for  a  specific  and  named  period  (m). 

Beplications  denying  a  particular  fact  or  facts,  are^  in  point  oi  form,  of  ^*  ^^ 
ikree  descriptions  ;  first,  the  plaintiff  protests  some  fact  or  facts,  and  denies  |^j|^/^ 
the  other,  concluding  to  the  country ;  or,  secondly,  he  at  once  denies  the  nuo. 
particular  fact  intended  to  be  put  in  issue,  and  concludes  to  the  country ; 
or,  thirdly  J  formally  traverses  a  particular  fact,  and  concludes  with  a  ver- 
ification. 


Ist.  When  the  pleading  of  either  party  contains  several  matters,  and  the 
opposite  party  is  not  at  liberty  to  put  the  whole  in  issue,  he  may  protest 
against  one  or  more  facts,  and  deny  the  other.     Thus,  if  in  assumpsit  the 
defendant  plead  an  accord  and  satisfaction,  as  that  he  delivered  to  the  plain- 
tiff, and  the  latter  accepted  a  pipe  of  wine  in  satisfaction  of  the  promises, 
[  the  plaintiff  may  protest  the  delivery  in  satisfaction  (n),  and  reply  that  he 
!  did  not  accept  the  wine  in  satisfaction  (p) ;  or  in  trespass,  where  the  defend- 
'  ant  in  his  plea  has  justified  an  arrest  and  wounding  under  a  writ  and  war- 
rant, the  plaintiff  may  protest  the  writ  and  warrant  and  reply  de  injuria 
suapropria  absque  residua  causa  {p),  or  may  protest  one  fact,  and  traverse 

(/)  Bndl^v.  Mnnes,  1  Bing.  N.  G.  644.  (k)  1  Saand.  268,  n.  1. 

ig)  2  Saand.  206;  Steph.  2d  ed..288.  2S9.         (0   1  WiU.  888. 
i  Am  to  trayening  a  partioalar  estate,  though         (m)  1  Saand.  267. 

I  vaneoenari^  stated  so  precisely!  anU^  228,         (n)  Preeludi  iion,  beoaose  **proteMting  that 

I  229.  the  defendant  did  not  deliver  to  him  the  plain- 

I      (&)  Com.  IMg4  Pleader,  Q.  16;  Steph.  2d  ed.  tiff  the  said  pipe  of  wine  as  in  the  said  plea 

'  291.  aUeged,"  fbr  replioation  he  saitb,  &o. 

(0  4  T.  &  167;  1  Saand.  269,  n.  1 ;  Steph.         (o)  8  Wentw.  186;  Bao.  Ab.  Aooord,  G. 
aa  el  291,  292.    S$d  qumre.  (p)  1  Barr.  820;  poH.  toI.  ill 
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n.  tBM  another  {q).  And  if  to  a  plea  of  performance  of  several  matters  in  the 
s^'pe-  coz^dition  of  a  bond,  the  plaintiff  mean  in  that  snit  to  insist  on  the  breadi 
sial  of  tfa«  of  one  only,  he  may  protest  the  performance  of  the  others  (r).  This  is 
pi«a.  termed  a  protestation^  and  its  only  possible  nse  is,  that  in  case  the  party 

MWoftiM  ^^^Dg  i^  succeeds  in  the  point  to  be  tried,  he  theieby  saves  *himself  the 
pl«a.  liberty  of  disputing  in  anp  other  snit  the  truth  of  the  allegation  which  is  pro- 

litWitha  tested  against  (5)  (1).    It  is  wholly  unavailable  in  the  particular  suit  in 
^Jl^***"     which  it  is  adopted,  for  the  allegation  protested  against  is  in  effect  admit- 
r  *617  1  ^^  ^^  ^^^  ^^'  ^  ^^^  °^  evidence  need  be  adduced  in  support  of  it ;  for  it ; 
^  -I  is  a  rule  that  every  pleading  is  taken  to  confess  such  traversable  matter  of 

f<ict  alleged  on  the  other  side  as  it  does  not  traverse  (/) :  and  it  is  of  no  ser- 
vice in  any  other  action,  if  the  issue  be  found  against  the  party  making  iU 
unless  it  be  matter  which  could  not  be  pleaded,  or  on  which  issue  could  not 
be  joined,  and  then  the  party  protesting  will  not  be  concluded,  though  the  is- 
sue be  found  against  him  (u).  It  is  said  that  matter  which  is  the  ground  of 
the  suit,  or  upon  which  issue  might  be  taken,  cannot  be  protested  (2) ;  ss 
that  in  detinue  by  the  executor  of  A.  the  defendant  cannot  protest  that  A. 
did  not  make  the  plaintiff  his  executor,  for  it  is  the  ground  of  the  suit,  and 
utterly  destroys  the  plaintiff's  action  (x).  It  is  also  a  rule,  that  a  protes- 
tation which  is  repugnant  to,  or  inconsistent  with  the  plea  which  it  accon^ 
panics,  is  inartificial  and  improper  (^).  In  these  cases  the  replicatiov 
should  either  admit  the  part  of  the  plea  which  is  not  disputed,  by  saying^ 
^^  true  it  is,  that,  &c. ;''  or  should  at  once  deny  the  piatter  intended  to  bet 
tried ;  though  the  latter  mode,  as  being  the  most  concise,  appears  prefer^ 
able,  for  whatever  is  not  traversed  is  in  effect  admitted.  However,  a  re> 
pugnant,  or  inconsistent,  or  idle,  or  superfluous  protestation,  does  not  vitati^ 
the  plea,  though  it  be  shown  for  cause  of  demurrer,  for  the  intent  of  a  pro- 
testation is,  that  the  party  may  not  be  concluded  in  another  action,  snd  in 
the  existing'  suit  it  is  surplusage,  and  may  be  rejected  as  such  (z).  Henct 
it  appears  that  a  protestation  was,  even  before  the  recent  rules,  in  general 
an  unnecessary  form  (a),  and  the  replication  might  at  once  deny  &e  Act 
intended  to  be  put  in  issue,  as  in  the  next  description  of  replications  (6). 
Though  it  is  not  unusual,  when  it  is  doubtful  whether  a  plea  is  sufficient  , 
in  law  to  protest  the  /e^a/ sufficiency  of  it  in  the  beginning  of  the  replicap. 
tion  (c),  yet  this  is  unnecessary,  for  without  such  protestation  the  plaiutiC 
would  afterwards  be  at  liberty  to  object  to  the  plea  by  motion  in  arrest  of  , 
judgment,  writ  of  error,  &o.  The  pleading  over  to  certain  of  the  iacts^  ^ 
admits,  in  general,  the  truth  of  the  rest  of  the  allegations,  without  recog^ ' 


(9>  Poph.  1. 

(r)  Dyer,  184  a. 

(f)  2  Sannd.  108  a,  note  1;  Com.  Dig. 
Pleader,  N.;  Doo.  Plao.  296;  Go.  lit.  124  b; 
Ploird.  276;  Bteph.  2d  edit  2t6. 

(0  Com.  Dig.  Pleader,  G.  2;  Steph.  2d  edit. 
256,259;  anie,  611,612. 

(«)  2  Saund.  108  a,  note  1;  Com.  Dig. 
PleMler,  K.;  Bro.  Ab.  Protestation;  Pinoh's 
Law,  369;  Plowd.  276;  Co.  Lit.  124  b. 

(x)  Com.  Diff.  Pleader,  N. ;  2  Saund.  103, 
n.  1;  Plowd.  276;  Doo.  Plao.  296;  Bfoor, 
855,  856;  Cio.  Oar.  865;  8  WHs.  109,  116; 


ud  9tfcr«,  see  the  oasea  in  2  Saond.  108,  Doto^  ^ 
1,  in  which  there  are  inatanoea  of  protestalaQa 
of  matter,  upon  which  iasne  might  haTe  beei 
taken. 

(y)  2  Saund.  108,  n.  1;  Bra.  Ab.  Protaeta- 
tion,  1,  5;  Plowd.  276;  Steph.  2d  ed.  258. 

{z)  Com.  Dig.  Pleader,  N.;  2  Saund.  108b    J 
n.  1.  1 

(a)  8  Ley.  425. 

(b)  See  the  form,  8  Ley.  105. 

(e)  Prec/iiA'fion,beoau8e**|Mrolfttt«gthal    | 

the  aaid  plea  ia  wholly  iDsaffiolaat  m  /aw/' 
for  repUcation  he  suth,  that,  &c. 


(1)  Briggs  V.  Dorr,  19  Johns.  96. 

(2)  Vide  Snider  v.  Croy,  2  Johns.  227. 
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tizing  the  legal  sufficiency  of  *either  of  such  allegations.    But,  as  will    xl  ibb 
be  more  fully  explained  hereafter,  there  are  some  faults  in  pleading  which  2c^^d^ 
nay  be  cured  by  pleading  over^  without  demurring.    In  point  of  form  the  nui  of  the 
proper  place  in  which  to  introduce  a  protestation  in  a  plea,  is  immediately  plea, 
after  the  words  actio  non^  &c.  (rf) ;  and  in  a  replication,  after  the  words  ?^JJ'q9^ 
freeludi  nanj  &c,  («).  plea. 

But  Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  12,  f  directs  "  that  no  protestation  fi«g.  Qen. 
I  shall  hereafter  be  made  in  any  pleading;  but  either  party  shall  be  entitled  ^^'^'  ^ 
I  to  the  same  advantage  in  that  or  other  actions  as  if  a  protestation  had  been  12,  ^mT' 
;  aiude."  iaiunjfpit>. 

testations. 

I     2dly.  The  next  description  of  replication,  at  once  denying  the  particu-  2d\y,  A 
[  brfacl  intended  to  be  put  in  issue^  and  concluding  to  the  cownlry^  without  ^)^^^  ^ 
I  any  preamble,  and  without  a  former  traverse,  most  frequently  occurs  in  nj^^of  ons 
I  ]»«ctice,  and  on  account  of  its  conciseness  should,  when  admissible,  be/ocf. 
I  adopted  (1).    Indeed,  the  Beg.  Gen.  Hil.  T.  4.  W.  4,  reg.  13,  requires 
ft  traverse  or  denial  of  this  description  so  to  conclude  to  the  country  (/)• 
In  assumpsit  and  other  actions  on  contracts,  when  the  plaintiff  denies,  and 
,  does  not  confess  and  avoid  the  plea,  this  replication  is  frequent ;  as  that 
tiie  defendant  was  not  an  infant  (^g*),  or  that  no  tender  was  made,  &c.  (A). 
So  to  a  plea  of  accord  and  satisfaction,  the  plaintiff  may,  without  protesta- 
tion, reply  either  that  the  defendant  did  not  deliver  the  pipe  of  wine  in 
aatia&ction,  or  that  the  plaintiff  did  not  accept  the  same  in  satisfaction'(t). 
80  in  actions  in  form  ex  delicto^  in  general,  when  the  plaintiff  denies  any 
allegation  in  the  plea,  the  better  and  shorter  method  is  directly  to  deny  the 
&ct  without  a  formal  traverse,  and  to  conclude  to  the  country  (ib)  (2). 
Thus,  if  the  defendant  has  pleaded  defect  of  fences,  or  a  prescriptive  right 
,  of  common  or  of  way,  or  a  license,  instead  of  allying  in  the  replication 
'  that  the  defendant  of  his  own  wrong  committed  the  trespasses,  or  other 
aiatters  complained  of,  and  then  adding  a  formal  traverse,  and  concluding 
with  a  verification,  (in  which  case  there  must  be  a  rejoinder  re-asserting 
the  matter  of  the  plea,  although  there  has  already  been  an  affirmative  and 
,  negative),  the  proper  way  is  to  say  ^^precludi  non,  because,  &c."  and 
then  immediately  denying  the  defect  of  fences,  or  the  obligation  to  repair, 
I  or  the  prescriptive  right  of  common  or  way,  or  the  license,  and  concluding 
I  to  the  country  (/).    The  replying  with  a  formal  traverse  and  verification  is 
a  practice  tending  to  unnecessary  repetition  and  useless  expense,  and  it  [  ^^19  ] 
may  be  hoped  that  the  observation  *of  the  learned  editor  of  Saunders' 
Beports  (m)  will  have  the  effect  of  altering  the  practice ;  which  was  repro- 
bated in  the  time  of  William  8  (n),  and  in  the  reign  of  George  2,  was 
oonsldered  by  the  Court  as  an  antiquated  mode  of  pleading,  tending  to  un- 
necessary prolixity,  and  was  said  to  have  been  altered  of  late  (p).    In  this 

{d)  Plowd.  276;  2  Saund.  108  a,  1;  see  n.     whether  both  might  not  be  traversed,  see  anU, 
Plowd.  276;    Com.  Dig.  Pleader,  N.;     606. 


pott,  Yol.  iii.  (k)  1  Saand.  108  b. 

(e)  See  the  forms,  patU  vol.  iiL;  8  Wentw.  (0  ^d,;  4  Burr.  820;  see  the  forms,  jNwr, 

136.  Tol.  iiL 

(/)  Pott.  (m)  1  Saand.  108  b. 

(ff)  P08l,  Tol.  iii.  (n)  1  Ld.  Baym.  641. 

(A)  Id.  (0)  1  Burr.  820. 

(0  Post,  Yol.  iii.;  IdLEnt  105,106;  query 

(1)  Andms  v.  Waring,  Bradner  v.  Demiok,  20  Johns.  1669  40f» 
(8)  Vide  Snider  v.  Groy,  2  Johns.  42S. 
t  See  Ameriean  Editor's  Pre&ee. 
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n.  TKi    description  of  replication  care  must  be  taken  not  to  attempt  to  pat  in  issue 
SdiT*^    any  immaterial  matter  (jpy.    The  form  of  traverse  has  been  already  no- 

Dial'ofthe   ticed  ((jr). 
plea. 

oarf  of  Om      ^dly.  A  formal  or  special  traverse  of  the  matter  alleged  in  the  plea,  and 
plea.  concluding  with  a  verification  fr),  is  rarely  necessary;  for  we  have  jost 

8diy.  A  seen  that  when  the  plaintiff  is  at  liberty,  without  introducing  any  new  mafr- 
y(U99iMk  ^^^  ^^  ^®°y  ^^^^  alleged  in  the  plea,  ho  may,  and  indeed  should  concisely 
a  Tcriilca-  deny  it,  and  conclude  to  the  country ;  but  when  it  is  necessary  in  the  re* 
tioD.  plication,  or  other  pleading,  to  show  a  title  in  the  plaintiff,  or  to  introduce 
new  mailer  inconsistent  with  that  stated  by  the  other  party  (5),  or  where 
there  are  two  affirmatives  which  do  not  impliedly  negative  each  other,  or 
a  confession  and  avoidance  by  argument  only,  a  traverse  was  considered 
to  be  necessary  for  otherwise  pleadings  would  run  to  infinite  prolixity  {t) 
(1).  Thus,  where  the  defendant  alleged  seisin  in  A.  from  whom  he  claim- 
ed, the  plaintiff  could  not  in  his  replication  allege  seisin  in  B,  from  whom 
he  claims  without  either  traversing,  or  confessing  and  avoiding  the  seisin  ! 
alleged  by  the  defendant  (u).  So  where  in  replevin  the  defendant  avow- ' 
ed  as  for  a  distress  damage  feasant,  and  the  plaintiff  pleaded  in  bar  a  right 
of  common  in  six  acres  of  land,  alleging  that  the  locu^  in  quo  was  parod 
thereof,  and  the  defendant  replied  that  the  plaintiff  formerly  had  oommoa 
in  forty  acres,  whereof  the  said  six  acres  were  and  are  parcel,  and  all  ly- 
ing open  together,  and  that  the  plaintiff  before  the  distress  parcbased  two 
acres,  parcel  of  the  said  forty  acres,  whereby  the  right  of  common  became 
extinguished,  as  this  replication  did  not  confess  and  avoid  the  plea  in  bar, 
it  was  held  bad  for  not  traversing  the  right  of  common  in  six  years  only  (x^* 
So  if  a  custom  be  pleaded,  another  custom  or  prescription  repugnant  to  it 
cannot  be  replied  without  a  traverse,  but  a  custom  or  matter  consistent  with 
it,  or  which  only  qualifies,  may  (y)  (2).  In  trespass  to  land,  if  the  de^ 
fendant  justify  under  a  custom  in  a  manor  that  each  copyholder  shall  com- 
r  *620 1  ^^^  ^^^^  ^^  ^pasture,  the  plaintiff  may,  under  a  traverse  of  the  customt 
show  another  custom  defeating  the  operation  of  that  stated  in  the  plea,  as 
regards  the  locus  in  quo^  viz.  a  custom  to  inclose,  &c.,  without  replying 
such  custom  specially  (2).  In  real  actions,  and  in  quare  impedity  the 
plaintiff  (then  called  the  defendant,)  must  frequently  state  a  title  in  his 
replication  inconsistent  with  that  of  the  defendant,  in  which  case  a  trav- 
erse is  necessary  (a).    But  in  personal  actions  it  is  not  in  general  noces* 

(p)  JinUy  612.  661;  6  Go.  25  b;  Dyer,  812  b;   00^.1%. . 

(9)  Jinte,  618,  615.  Pleader,  G.  2,  8.                                              j 

(r)  See  in  general,  Ste^h.  2d  edit.  205  e/  (x)  1  Leon.  48,  44;    Com.  Dig.  Pleadtf; 

teg.  where  this  now  almost  disused  speoies  of  O.  2. 

trayerse  is  very  ably  explained;  and  see  Beg.  (y)  1  Wils.  268;-  Bac.  Ab.  Pleas  and  Plesi* 

Gen.  Hil.  T.  4  W.  4,  r^.  18,  ikm/,  621.  ing,  H.;   1  M.  &  8el.  680;  1  B.  &  P.  286;  1 

(<)   When    neoessarr  to   show  a  title  in  L^n.  209;  2  Hen.  B1&.  284. 

a   replication,    Com.   big.    Pleader,  F.   18,  {z)  7  B.  &  C.  846;  9 /<f.  671,8.  C. 

G.  8.  (a)  Cro.  Bllx.  288, 670;  Com.  Dig.  PI 

(/)  1  Wils.  258;  1  Sannd.  22,  note  2.  F.  18;  Id.  81  .  10. 

(tt)  Cro.  Elii.  80;  Cro.  Jao.  682;  Cro.  Elis. 

(1)  Vide  Bmdon  v.  Robinson,  1  Johns.  616. 

(2)  In  trespass  quare  elatuum  f  regit  the  defbndant  pleaded  that  the  locut  in  qw>  was  part  of 
a  pablio  highway,  and  that  the  plaintiff  had  wrongfully  encumbered  it  with  a  gate;  the  plalatif 
renlied  a  prescription  in  those  whose  estate  he  had,  to  maintain  a  gate  on  the  highway;  it  wis 
held  that  he  need  not  traverse  the  highway,  or  the  wrtmgfol  inonmbering  it  with  a  gate.  Spear 
V.  Bioknell,  6  Mass.  225. 


REPLICATIONS  TO  A  SPECUL  PLEA.  620 

MTjr  to  state  a  title  in  the  replication,  when  the  defendant  by  his  plea  ad-    i^*  '™ 
mits  the  plaintiff  to  be  in  possession^  which  is  sufficient  against  a  wrong*  2diy?  n«- 
doer  (6).     As  if  in  trespass  quare  clatisum  fregit^  the  defendant  plead  nialof the 
that  E.  P.  was  seized  in  fee  of  the  locus  in  quo^  and  enfeoffed  G.  H.  who  Y}^  r^f 
thereby  became  seized,  and  being  so  seized,  enfeoffed  the  defendant,  by  Lr^'of  Um 
which  he  became  seized,  until  the  plaintiff,  claiming  by  color  of  a  prior  plea, 
deed  of  enfeoffment  made  by  E.  F.  by  which  nothing  passed,  entered,  &c., 
here  the  plaintiff  may  well  traverse  the  feoffment  supposed  to  have  been 
made  by  E.  F.  to  G.  H.  without  making  title  ;  because  the  defendant  ad- 
aits  the  plaintiff  to  be  in  possession  by  virtue  of  what  amounts  to  an  es- 
tate at  will,  but  if  the  plaintiff  were  to  traverse  the  title  of  E.  F.  then  he 
must  state  his  own  title,  and  conclude  with  a  traverse  (c). 

When  a  formal  traverse  is  adopted,  it  ought  to  be  introduced  with  a  Form*  of 
proper  title  or  inducement^  to  show  the  matter  contained  in  the  traverse  to  ^'^^•'•«' 
be  material  (d).  Where  no  new  matter  is  stated  in  the  replication,  and  a 
formal  traverse  is  adopted,  (though,  as  we  have  seen,  unnecessarily),  it  is 
Qsoal  in  trespass,  after  the  words  ^'precludi  non,^  &c.  to  introduce  the 
traverse  with  the  allegation,  "  that  the  defendant  of  his  own  wrong  com- 
mitted the  trespasses  complained  of,  in  manner  and  form  as  the  plaintiff 
hath  complained  against  the  defendant,  ^^  wUhotU  thisj  ihat^  &c."  denying 
the  right  of  common  or  way,  <&c.  as  stated  in  the  plea,  and  concluding 
with  a  verification  (e).  But  where  new  matter  is  to  be  stated  as  induced- 
meat  to  the  traverse,  it  must  appear  to  be  sufficient  in  substance  to  defeat 
tike  opposite  party's  allegation,  and  if  a  defective  title  be  shown,  the  in- 
ducement will  be  bad  ;  though  in«stating  it,  so  much  certainty  does  not  ap- 
pear to  be  requisite  as  in  other  parts  of  pleading,  because  it  is  seldom 
traversable  (1),  the  other  party  being  in  general  compellable  in  his  rejoin- 
der or  other  pleading  to  adhere  to  his  own  allegation,  which  has  been 
traversed  (/).  The  usual  words  of  the  beg'inning  of  a  traverse  are, 
*^  without  this,  that,  &c."  (^absque  hoc;^  but  any  words  amounting  to  a  de- 
nial of  the  'allegation  of  the  other  party  are  sufficient,  as  et  non^  &c."  (g)  [  '*^621  ] 
The  traverse  must  neither  be  too  larger  nor  too  narrow  (A) :  and  though 
it  is  in  general  in  the  negative  of  the  words  of  the  plea,  yet  time  and 
plaoe,  or  other  matter  when  immaterial  must  not  be  included  (t)  ;  but  the 
words  in  manner  and  form  as  the  defendant  hath  in  his  said  plea  above 
alleged,  may  be  added,  for  they  only  put  in  issue  matter  of  substance  Qk). 
The  conclusion  must  before  the  recent  rules  in  general  have  been  with  a 
verificationj  unless  where  no  new  matter  was  stated  by  way  of  inducement, 
or  where  the  traversed  comprised  the  whole  matter  of  the  plea^  in  which 
case  it  might  be  to  the  country,  (/). 

(6)  Id.  ibid,;  8  B.  &  G.  684.  {g)  Com.  Dig.  Pleader,  G.  1. 

(c)  Bee  the  case  in  Poph.  1,  2.  {h)  As  to  this,  see  11  East,  407,  410,  411; 

[d)  Parker's  Bep.  181;  Com.  Dig.  Pleader,  1  Ld.  Raym.  89;  anU,  618,  616. 
0.  20;  see  1  M.  &.SeL  680;  Stephen,  2d  ed.  (t)  Id,;  Bao.  Ab.  Pleas,  H.  6. 
226.  (it:)    2  Leon.  6;    Hardr.    89;    Com.  Dig. 

(«)  Seetheforms,  Bast.  Ent.  622,  628;  Co.  Pleader,  G.  1;  vide  8  Bing.  186;  10  Moore, 

Ent  656.    We  have  jnst  seen  that  a  formal  602,  S.  C. 

trsTene  is  not  neoessary  in  this  cose.  {I)  1  Sannd.  108  a,  b;  Dongl.  428»  and 

(/)  Com.  Dig.  Pleader,  G.  20.    When  not,  see  Beg.  Gen.  Hil.  4  W.  4,  reg.  18,  infrtu 
lee  u(.  G.  17,  18;  1  Saund,  22,  c  2. 

(1)  Yide  Fowler  v.  Clark,  8  Day,  281;  Van  Ness  v.  HamUton,  19  Johns,  871. 

t  See  Amerioan  Editor's  Preftoe. 
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It  is  a  general  rule  that  there  cannot  be  a  traverse  after  a  trarerse  where 
2diT'D6-   ^^®  ^^^^  ^^  material,  and  of  matter  necessarily  alleged  (wi).    As  if  the 
Dial  of  the  plaiotifif  has  declared  on  a  seizin  in  fee  in  B.  who  granted,  &c.  and  the  de* 
plea.         fendant  shows  a  seizin  pur  autre  vie,  and  traverses  the  seisin  in  fee,  the 
a!?  o?tlie  pl^i^^iff  cannot  waive  such  traverse,  and  traverse  that  he  was  seized  jmr 
plok^        autre  vie^  for  this  would  be  a  departure  from  anddesertion  of  his  prior  el- 
iko  tray-    legation,  and  the  parties  are  not  to  go  on  ad  infinitum  (n)«    In  some  cases 
after^  ^   however  a  traverse  may  be  taken  after  a  former  apt  and  pertinent  one. 
traTene.     As  where  in  a  transitory  action  there  is  a  special  local  justification  with  a 
traverse  of  the  place  laid  in  the  declaration,  the  plaintiff  may  either  join  in 
the  defendant's  traverse,  or  traverse  the  special  justification,  for  in  this 
case  the  place  laid  in  the  declaration  being  immaterial,  the  plaintiff  is  not 
bound  by  it  (o),  and  the  same  rule  prevails  where  time  or  any  other  imr 
material  matter  alleged  in  the  declaration,  is  traversed  in  the  plea  (p). 
And  if  a  traverse  be  of  matter  immaterial  (g),  or  of  an  inference  of  law  (r), 
or  not  to  the  substance  and  point  of  action,  the  other  party  may  either  de- 
mur specially,  or  may  pass  it  by  and  tender  another  traverse  (5). 
Re«.  Got.       Tjjg  jjgg  Q^jj  g-Q  j,  ^  ^  ^^  ^^^^  ^^^^  Orders  that  "  all  special  tra- 

wV4,  Teg.  '^oi'ses,  or  traverses  with  an  inducement  of  afiSrmative  matter,  shall  con- 
is,  as  to  elude  to  the  country^  provided  that  this  regulation  shall  not  preclude  the 
trayenes.   opposite  party  from  pleading  over  to  the  inducement  when  the  traverse 

is  immaterial.'' 
[  "^622  ]      The  king  is  allowed  to  take  a  traverse  after  a  traverse,  where  his  *title 

appears  by  office  or  other  matter  of  record;  though  if  it  do  not  so  appear, 

such  second  traverse  cannot  be  taken  (t). 

A  defect  in  a  traverse  can  only  be  taken  advantage  of  by  special  demur* 
rer ;  and  therefore  it  was  decided  that  where  the  inducement  to  a  traverse 
confesses  and  avoids  the  other  party's  title,  the  traverse,  though  idle  snd 
bad  on  special  demurrer,  is  aided  .by  a  general  demurrer  (u) ;  and  an  im- 
material traverse  (x),  or  the  want  of  a  traverse  when  necessary,  is  aided 
upon  a  general  demurrer  and  by  verdict  or  pleading  over  (^). 


2dlT.  A  dfr. 
nial;  and 
stating  a 
breach. 


With  respect  to  a  replication  denying  the  effect  of  the  plea,  and  showing 
a  particular  breach  without  confessing  and  avoiding  the  plea,  it  most  fre- 
quently occurs  in  debt  on  a  bond  conditioned  to  perform  covenants,  ftc.  (z)* 
We  have  already  seen  (a)  when  this  replication  is  necessary,  botli  at  com- 
mon law  and  under  the  8  &  9  Wm.  8,  c.  11,  s.  8,  and  therefore  no  farther 
observations  thereon  will  be  here  necessary. 


(m)  Ck>m.  Dig.  Pleader,  G.  17;  Yangh. 
62;  1  Hen.  Bla.  876  to  412.  And  see  the 
reasons,  4  T.  R.  489,  though  the  dicision 
was  reversed  in  5  T.  R.  867:  2  Hen.  Bla. 
182. 

(n)  Id,  ibid, 

(o)  1  Saund.  22.  n.  2;  Com.  Dig.  Pleader, 
0. 18;  Bac.  Ab.  Pleas,  H.  4;  Lutw.  1488;  1 
Hen.  Bla.  408;  4  T.  R.  489,  440,  reversed, 
see  5  Id.  867;  2  Hen.  Bla.  182. 

(p)  Id.  ibid. 

iq)  AnU,  611,  612. 

(r)  AnU,^\2. 

(0  2  H.  BU.  186;  1  Saund.  22,  n.  2;  Com. 


Dig.  Pleader,  G.  19;  Bao.  Ab.  Pleas,  H.  4;  1 
Hen.  BU.  402,  408. 

(0  Yaughan,  62;  Com.  Dig.  Pleader.  G. 
7  19. 
\vk)    1  Saund.  207;  note  6;    22,  nets  3; 

1  Com.  Dig.  Pleader,  G.  22. 

(z)  1  Saund.  14,  n.  2;  4  Ann.  c.  16,  &  1. 
An  immaUfial  iuue  is  not  cured  by  vefdiflt 

2  Saund.  219  a;  Tidd,  9th  ed.  921.     MUf  n 
to  an  informal  issue,  id. 

(y)  Com.  Dig.  Pleader,  G.  22;  1  SanniU, 
note  2. 
(z)  Com.  Dig.  Pleadsr*  F.  14, 15. 
(a)  AnU,  586. 


t  See  American  Editor's  Prelkoe. 
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The  third  description  of  replication  admits^  either  in  words  or  in  effect  "•  ^hb 
the  fact  alleged  in  the  plea,  and  avoids  the  effect  of  it  bj  stating  new  mM-  ^^^q^, 
kr;  and  this  replication  frequently  occurs  in  practice.  The  general  rule  tewhn  and 
is,  that  a  replication^must  confess  cmd  qvoid  or  traverse  the  matter  stated  avoidanoo 
mihepka  (b)  (1),  ai\(i  in  this  respect  a  replication  resembles  a  plea  (c).  ^'^^•P^- 
Where  the  plaintiff  declares  on  a  fact  which  at  first  view  is  a  trespass,  and 
the  defendant  in  his  plea  acknowledges  that  fact,  but  states  such  new  circum- 
stanoes,  as,  if  tme,  amount  to  a  justification,  if  the  plaintiff  can  suggest  ad- 
diriooal  new  matter,  which^shows  that  the  defendant's  plea  (though  true) 
Till  not  justify  the  trespass  committed,  he  ought  to  reply  that  new  matter 
in  Especial  replication,  that  the  defendant  may  demur  or  take  issue  upon  it. 
Thus,  to  a  plea  in  trespass  justifying  under  a  warrant  upon  an  information 
ibr  treasonable  practices,  for  which  offence  the  plaintiff  had  been  admitted 
to  bail  by  the  Chief  Justice  of  the  King's  Bench,  the  plaintiff,  instead  of 
traversing  the  plea,  should  confess  and  avoid  it  by  replying  a  tender  and 
lefosal  of  bail  (d).  So,  where  to  trespass  quare  clausum  fregitj  the  de- 
&Ddant  pleaded  a  custom  applicable  to  all  farms  within  the  parish,  which 
Tere  not  exempted  by  special  agreement  or  otherwise,  and  the  plaintiff 
traversed  the  custom  generally ;  it  was  held  *that  it  was  not  competent  for  [  *628  ] 
the  plaintiff  to  prove  that  his  particular  farm  was  exempted  by  special 
Jpeement  or  otherwise  (e) ;  the  proper  mode  of  availing  himself  of  such  a 
^fence  would  have  been  to  have  confessed  the  custom,  and  avoided  it  by 
showing  that  the  exception  applied  to  his  farm(/).  If  infancy  be  pleaded, 
fte  plaintiff  may  reply  that  the  goods  were  necessaries,  or  that  the  defend- 
ant  after  he  came  of  age,  ratified  and  confirmed  the  promise  (g*).  And 
replevin  to  an  avowry  by  a  freeholder  for  a  distress  damage  feasant,  the 
J^tiff  may  plead  in  bar  a  demise  to  him  from  the  defendant  (A)  ;  or  in 
trespass  where  the  defendant  has  pleaded  wn  assauU  demesne^  the  plaintiff 
idmitting  that  be  made  the  first  assault,  may  reply,  shewing  that  it  was 
justifiable  (t).  So  to  a  plea  of  Kberum  tenementuniy  the  plaintiff  may,  as 
in  replevin,  reply  a  demise  from  the  defendant  (ft),  or  from  some  person 
seized  of  the  estate  before  the  defendant  had  or  claimed  to  have  any  interest 
iQ  the  locus  in  quo  (/)  ;  or  if  the  defendant  has  justified  under  a  demise,  he 
Biay  show  a  notice  to  quit,  or  to  justification  under  a  distress  damage 
feasanty  may  reply  a  subsequent  conversion  (m).  We  have  already  seen 
that  in  some  cases  a  plea  may  be  generally  and  apparently  true,  and  yet 
the  plaintiff  may  safely  traverse  it,  and  need  not  bring  forward  in  his  repli- 
cation matter  which  disproves  the  plea  as  applied  to  the  subject  in  dispute. 
Thns,  in  trespass  to  land,  if  the  defendant  justify  under  a  custom  for  all 
copyholders  to  enjoy  common  of  pasture  over  the  Iqpu^  in  quo  as  part  of 
the  waste,  the  plaintiff,  under  a  traverse  of  custom  may  prove  another 
cofitom  for  the  lord  to  inclose  part  of  the  waste,  and  that  the  locus  in  quo 

{b)  Com.  Dig.  Pleader,  G.  2;  Gio.  £1.  764;         (h)  Id, 

*  B.  &  C.  879,  per  Holroyd,  J.  (t)  Id.;  2  Campb. 

(e)  See  auto,  625.  (k)  Po$t,  Tol.  iii.;  WiUes,  226;   1   Eaat, 
W  Ante,  610,  692;  2  Bla.  Rep.  1166;  and     212. 

He  Garth.  280.  (0  Id. ;  Dyer,  171  b. 

(0  2  Too.  &  Jerr.  7^.  (m)  8  Willes,  20.    AnU,  178,  179.    And 

if)  Id.  see  anto,  610,  612,  as  to  replying,  &o.  to  a 

&)  Poii^  Tol.  in.  JDStifiaadon  under  9k  fieri  facias, 

(1)  U.  States  V.  Bnibid,  S  Peteis,  81. 
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II.  TBM    ^^s  inclosed  and  became  freed  from  the  common  of  pasture  by  Tirtoe  of 

ftssion  and  In  rcplicatioDB  of  this  description  it  is  necessary  that  the  material  parts 
ayoidanoe  of  the  defendant's  title  be  admitted  either  in  terms  oi;  in  effect  (o^.  It  is 
of  the  plea.  ^QJ^ed  a  principle  applicable  to  other  pleading  as  we)l  as  a  replication,  thai 
by  not  traversing  the  statement  of  the  adversary,  it  being  material  and 
^  traversable,  its  troth  is  to  be  taken  to  be  admitted  {p).  It  behoves  the 
plaintiff  therefore  to  be  cautions  in  deciding  whether  he  should  deny  the 
allegation  in  the  plea,  or,  admitting  its  apparent  truth,  should  obviate  or 
defeat  its  effect  by  an  assertion  of  new  matter.  It  is  not  unusual  to  admit 
the  material  facts  alleged  in  the  defendant's  plea,  in  express  terms,  by  stat- 
[  *624  ]  ing,  after  the  words  *precludi  nan,  ^^  that  although  true  it  is  that  the  said 
demise  was  made  to  the  defendant,  as  in  his  said  plea  is  alleged,  yet  for 
replication  in  this  behalf  the  plaintiff  in  fact  saith,  that,  &c. :"  but  where 
the  plaintiff  in  the  subsequent  part  of  his  replication  claims  immediately  ; 
from  the  defendant,  or  states  generally,  ^  that  before  the  defendant  had 
any  thing  in  the  locus  in  quo,  &c"  this  form  appears  unnecessary  (jq) ; 
though  it  may  be  advisable  to  adopt  it,  when  the  plaintiff  claims  title  from  _ 
a  party  alleged  to  have  been  seized  in  fee  prior  to  the  party  under  whoa 
the  defendant  claimed  (r).  When  the  replication  completely  confesses 
and  avoids  the  defendant's  plea,  it  should  not  conclude  with  a  traverse  (i); 
though  as  it  introduces  new  matter,  it  must  conclude  with  a  verification,  in 
order  that  the  defendant  may  have  an  opportunity  of  answering  (t),  A 
replication  of  this  nature  must  confess  as  well  as  avoid  the  effect  of  the 
defendant's  plea,  and  if  the  plaintiff  rely  on  some  excess  as  an  imprisoD* 
ment  under  color  of  process  after  a  voluntary  escape,  this  matter  should 
be  new  assigned,  and  not  replied  («).  For  a  repUcalion  must  state  matter 
which  entitles  the  plaintiff  to  his  action  for  the  same  trespasses  as  those 
which  are  mentioned  in  and  attempted  to  be  justified  by  the  plea ;  of  which 
description  are  replications  of  new  matter,  showing  that  the  defendant  iB 
a  trespasser  ab  initio  {x)  ;  but  when  the  plaintiff  relies  on  trespasses  dif' 
ferent  from  those  pleaded  to,  he  must  new  assign  (rf). 


4tUy.  Of       The  fourth  description  of  replication,  if  it  can  be  so  termed,  is  a  Nem 

jJ^J^^   Assignment  (z).    A  new  assignment  is  not  however,  properly  speaking,  a 

replication,  since  it  does  not  profess  to  reply  to  any  thing  contained  ia 

V    the  defendant's  plea,  but  if  so  vulgar  a  term  can  be  tolerated,  gives  the 

'\i  '  gO"by  ^^^  throws  aside  as  useless  the  previous  pleading,  or  rather  re-fto^ 


f 


(tt)  AnU^  587,  619.  sets  ap  matter  ooosiste&t  with,  but  qoalifynv 

(o)  Dyer,' 171  b;  Sir  W.'  Jones,  852.    In  the  matter  alleged  on  the  other  side,  be  should 

trespass  for  tftking  and  driving  the  plaintiflf  s  not  also  trayerse,  1  Wills.  258. 
eattle,  to  whioh  there  was  a  Jastifioation  that         (0  1  Saund.  108,  in  nolu, 
the  defendant  was  lawfully  poututd  of  a         (tk)  2  Wils.  8,  4;  2  T.  E.  172,  see  uwitt 

close,  and  that  he  took  the  cattle  there  dam-  592, 598,  and  j)0$U  682,  685«  as  to  this, 
age  feasant,  the  plaintiff  may  specially  reply         {x)  1  Saand.  800  a;  8  Wills.  20;  8  T.  & 

title  in  another,  as  whose  serrant  he  entex«d,  297,  298;  1  Hen.  Bla.  560,  561.    See  ss  ts 

and  the  giving  anneoessaiy  color  will    not  replying  excess,  &o.  anUt  692,  598,  |»tf,  63S, 

vitiate,  1  East,  212.  685. 

(p)  AnU,  524,  528,  612;  Steph.   2  edit.         (y)  2  Wils.  4. 
655.  {z)  See  in  general  Com.  Dig.  Pleader,  8  K. 

{q)  Dyer,  171  b;  Sir  Wm.  Jones,  852;  1  84;  Bac.  Abr.  Trespass,  1.  42;   Yin.  Abr. 

East,  212,  218.  Trespass,  U.  a,  4,  and  Novel  Assignment^,  1 

(r)  Id.  Saond.  299,  note  6;  StefA.  9d  «d.  262;  Cdd, 

(t)  1  Saond.  22,  n.  2;  U,  28,  n.  2;  Com.  9th  «L  690. 
Dig.  Pleader.  2  O.  8.    So  where  a  plaintiff 
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til  a  more  minute  and  circumstantial  manner,  the  cause  of  action,  or  ^  ™* 
8ome  part  thereof,  alleged  in  the  declaration,  in  consequence  of  the  defend- 
ant baling  through  mistake  or  design,  omitted  to  answer  it  in  his  plea  (a). 
It  is  therefore  in  the.  nature  of  a  new  declaration,  or  rather  it  is  a  more  pre- 
cise and  particular  repetition  of  the  declaration  in  those  cases  where  the  law 
permitted  a  general  form  of  declaring  equally  applicable  to  two  or  more 
states  of  facts,  but  leaving  it  doubtful  in  the  description  which  was  intended. 
•The  necessity  for,  or  use  of,  a  new  assignment  arises  from  the  very  gen-  [  *626  ] 
eral  mode  of  statement  sometimes  permitted  in  the  declaration,  and  the  lat- 
itude allowed  in  the  proof  of  many  of  the  allegations  therein.  It  is  obvi- 
ous therefore  that  a  new  assignment  may  be  admissible  in  an  action  of  as- 
tumpsitj  as  well  as  in  other  actions  ;  as  if  to  a  declaration  in  indebitatus 
assumpsit  for  floods  sold^  the  defendant  plead  a  plea  applicable  to  one  sale 
and  delivery,  but  not  to  that  in  relation  to  which  the  plaintiff's  present  ac- 
tion was  brought,  he  may  rhew  assign  accordingly  that  he  brought  his  ac- 
tion for  the  price  of  other  goods  sold  and  delivered  (^).    It  is  clear  that 

*in  other  cases  a  new  assignment  may  occur  in  assumpsit^  as  if  to  an  action 
for  goods  sold  the  defendant  plead  a  judgment  recovered^  the  plaintiff  may 
Bew  assign  that  his  present  action  is  for  other  and  different  goods  sold  than 
in  the  action  in  which  the  judgment  was  recovered  (c).  And  there  is  a 
recent  instance  of  a  new  assignment  and  subsequent  pleadings  in  an  action 
on  a  bill  of  exchange  (t/). 

On  reference  to  the  preceding  parts  of  this  treatise  relative  to  the  form  Arisea 
of  the  declaration,  it  will  be  seen  that  the  cause  of  action  is  sometimes  de-  ^Jw*T^ 
scribed  in  very  general  terms.     In  actions  upon  contracts  the  declaration,  deoUr^ 
when  special,  in  most  cases,  contains  a  tolerably  particular  description  of  tion,  which 
the  true  cause  of  action ;  and  in  actions  for  torts ^  where  the  form  of  decla-  ^  *^*^^ 
ration  is  in  case^  the  description  of  the  injury  is  also  in  general  sufficiently  piead  m 

;  certain :  accordingly  it  will  be  seen  that  a  new  assignment  rarely  occurs  in  evasive 

,  tiiose  forms  of  action  (e).     So  where  the  action  was  in  trespass j  a  general  '•P^J^' 
i&ode  of  declaring  in  trespass  qtuire  clausum  /regit  was  permitted ;  and, 
under  the  ordinary  form  of  declaration,  the  plaintiff  was  in  general  entitled 
to  recover  upon  proof  of  any  trespass  of  a  similar  nature  to  that  stated  in 

,iDj  close  or  land  in  tlie  same  p9.rish  that  has  been  committed  by  the  de>> 
fendant  before  the  commencement  of  the  action.  Where  several  trespass- 
es had  been  committed,  some  of  which  the  defendant  might  conceive  to  be 
justifiable,  it  bad  become  highly  important  for  the  interests  of  defendants, 
^d  also  expedient  for  the  ends  of  justice,  that  the  truecause  of  action,  in 
respect  of  which  the  plaintiff  meant  to  proceed,  should  be  better  ascertain- 
ed by  the  record  ;  for  otherwise  the  defendant  might  be  misled  by  the  gen- 
erality of  the  declaration,  and  be  met  at  the  trial  by  the  proof  of  a  differ^* 
ent  injury  from  that  which  he  came  prepared  to  dispute ;  and  on  other  ac* 
connts  it' was  often  very  desirable  for  the  defendant  to  confine  and  limit  in 
«ome  degree  the  general  description  in  the  declaration.  In  order  to  effect 
'^that  object,  he  was  allowed  to  frame  his  plea  in  such  a  manner  as  would  I  ^^^  ] 

(a)  8  Bla.  Com.  811;  Stcph.  2d  ed.  266;  1         (c)  5  Term,  R.  607;  8  Wils.  804;  8  Bar. 

rSimid.  299,  note  6.  &  Ores.  285;  6  D.  &  R.  87,  8.  C;  and  sw 

(6)  6  T.  R.  607,  Bee  also  Heyden  t,  Tbomp-  forms  postt  vol.  iil  Index,  New  Assignment. 
[lOD,  1  Add.  &  £11.    210.    It  was  supposed  (ti)  Heydon  v.  Thompson,  1  Adol.  &  £1L 

FoCherwise  in  SMampsit,  SoUj  v.  Neish,  Trin.  210. 
X  £xcli.  1886,  Legal  Obs.  184, 186;  see  po$t,         (»)  See  past.  686. 
■636, 637. 
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n.  TBM    often  render  it  necessary  that  the  plaintiff  should  re-state  with  greater  pre- 
ithT^N     ^^^^^^  ^^^  particularity  (1),  the  real  cause  of  action  intended  by  his  declar- 
■Mign-  ^  ation ;  and  such  re-statement  "was  termed  a  new  assignment.    This  repe- 
BMnti.        tition  of  the  real  caase  of  action  occasioned  evasive  and  expensive  plead- 
ing, and  on  that  account  the  Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  V.,t  directed 
that  in  declaration  in  trespass  quare  clausum  fregit^  the  name  of  the 
close  or  its  abuttals,  or  other  particular  description,  should  be  added,  bj 
which  means  the  necessity  for,  and  utility  of  a  plea  of  liberum  ienemefUum 
has  in  a  great  measure  been  avoided. 

^^^  ^         It  is  a  general  rule,  that  where  the  defendant  has  committed  several 
BMDtii  d  trespasses  either  to  the j)erson,  or  the  personal  or  real  property  of  another, 


ia  some  of  which  were  justifiable,  and  others  not,  and  the  action  is  brought  ; 
generaL     fy^  those  trespasses  which  were  not  justifiable,  but  the  defendant  by  his  \ 
plea  answers  only  those  which  were  so,  then  the  plaintiff  should  new  as-  \ 

In  ease  of  Thus,  in  action  of  trespass  for  an  assault^  if  there  have  been  two  as- 
JJ*5JJ^_  saults,  one  justifiable,  on  the  ground  of  it  having  been  committed  in  self- 
jon  iff),  defence  and  the  other  not,  and  the  declaration  contain  only  one  coont 
for  an  assault,  and  the  defendant  plead  son  assault  demesne^  the  plaintiff  , 
should  new  assign  the  illegal  assault  (A).  In  a  case  of  this  description  we 
have  seen  that  the  defendant  cannot,  with  any  degree  of  certainty,  collect 
from  the  declaration  which  of  the  two  assaults  the  plaintiff  means  to  proceed 
for,  and  as  the  plaintiff  would  be  allowed  to  prove  either  under  the  declara- 
tion, it  becomes  a  matter  of  necessity  that  the  defendant  should  put  his  jus- 
tification upon  the  record,  or  otherwise  the  plaintiff  might  recover  at  the 
trial  on  proof  of  the  very  assault  which  was  legally  justifiable.  The  de- 
fendant is  therefore,  by  the  rales  of  pleading,  allowed  to  suppose  that  the 
action  was  brought  for  the  latter  assault,  and  he  consequently  pleads  son 
assault  demesne.  Now,  in  such  a  case,  the  plaintiff  cannot  safely  traverse 
this  plea,  for  if  we  were  to  do  so,  and  the  justification  were  to  be  proved, 
the  defendant  would  be  entitled  to  a  verdict.  The  reason  of  this  is,  that 
the  general  terms  of  the  declaration  are  confined  by^the  effect  of  the  plet« 
and  the.  replication.  The  plea  admits  of  the  fact  of  an  assault  having  been  • 
committed,  and  then  gives  a' more  minute  and  circumstantial  account  of 
it  by  showing  how  it  originated,  and  what  circumstances  rendered  it,  as 
the  defendant  conceives,  justifiable.  By  traversing  the  plea  the  plaintiff  is 
held  to  admit  that  the  defendant  is  right  as  to  the  particular  assault  com- 
[  •627  ]  plained  of;  for  if  he  were  *allowed  to  traverse  the  plea,  and  afterwards 
to  prove  an  assault  totally  unconnected  from  all  circumstances  approach- 
ing to  justification,  it  would  be  an  act  of  gross  deception  towards  the  de- 
fendant. The  issue  is  therefore  confined  to  such  an  assault  as  is  described  - 
in  the  plea,  if  any  such  has  actually  taken  place,  viz.  an  assault  commit- 
ted under  some  circumstances  of  provocation,  which  the  defendant  asscrti  \ 
amount  to  a  legal  excuse,  but  which  assertion  the  plaintiff  denies.  Ia 
order  to  avoid  this  result,  and  to  enable  the  plaintiff  to  give  evidence  of 

(f)  1  Saand.  299  a,  n.  6;  1  Ld.  Rajm.     exoeas.  antt^  492,  498;  2  Crom.  M.  &  Bm. 
466;  2  WUs,  8,  4.  888. 

{g)  The  plaintiff   must  in  general  rtply         (Ji)  Id.  Ibid.;  2  Saand.  6  e,  5th  ed. 

(1)  Troup  V.  Smith,  20  Johns.  48. 
t  See  Amerioan  Editor's  Prefiioe. 
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that  assanlt  which  was  wholly  destitute  of  excirse,  it  is  necessary  that  lie    n. 
should  not  traverse  the  defendant's  plea,  bat  correct  the  error,  or  aflfected    ^^^' 
error  into  which  the  plaintiff  has  fallen,  by  a  new  assignment,  viz.  by  stat-  IJ^jL.^** 
ing  that  he  brought  his  action  not  for  the  assault  alluded  to,  and  answered  m^n^. 
by  the  plea,  but  for  another  and  a  different  assault  committed  on  a  differ- 
ent occasion.    The  same  observations  will  be  applicable  to  cases  where 
the  defendant  justifies  on  assault  or  other  trespass  under  process,  &Cm  and 
the  plaintiff  relies  on  an  assault  or  trespass  committed  before  the  issuing  of 
the  writ,  or  after  the  return  of  it,  or  after  the  plaintiff  in  the  second  action 
vas  discharged  by  the  plaintiff  in  the  first  action,  or  after  a  voluntary 
escape  on  process  in  execution  (t). 

lison  assault  demesne  has  been  pleaded,  and  the  evidence  will  establish 
that  the  defendant's  battery  of  the  plaintiff  was  excessive^  and  more  than 
was  necessary  for  self-defence,  it  seems  that  according  to  the  latest  deci- 
sioDS  the  plaintiff  may  under  a  de  injuria^  and  without  a  special  replication 
or  new  assignment  give  in  evidence  the  excess  (y)  (1).  But  it  has  been 
decided  that  a  plaintiff  cannot  reply  de  injuria^  and  also  new  assign  that 
the  defendant  committed  the  trespasses  with  more  violence  than  was  neces- 
sary, such  pleading  being  demurrable  for  duplicity,  though  if  not  demur- 
red to,  plaintiff  may  proceed  on  either  on  the  trial  (Ar). 

In  like  manner  in  trespass  for  injuries  to  j^ersona/ property,  whero  there  Tretpaases 
have  been  two  or  more  injuries  to  the  same  property,  or  two  takings  of  *°^|"f''*'' 
similar  property,  a  new  assignment  will  become  necessary  in  cases  analo- 
gons  to  those  we  have  noticed  with  respect  to  assaults  (/).  Thus,  where 
in  an  action  of  trespass  for  taking  away  the  plaintiff's  oaks,  the  defendant 
pleaded  that  the  oaks  were  standing  in  a  certain  close,  situate  in  the  mai^or 
of  A.  the  freehold  of  B.  who  felled  them,  and  justified  taking  them  away 
by  the  command  of  B.,  it  was  held  that  the  plaintiff  might  new  assign  that 
the  oaks  were  growing  in  his  own  close  within  the  manor  of  W.,  and  wore 
other  oaks  than  those  mentioned  in  the  plea  (m).  And  in  transitory  actions 
of  this  nature,  not  only  the  place  but  the  time  may  be  made  material  by  the 
plea,  *and  the  plaintiff  must  then,  when  it  becomes  necessary,  new  assign 
the  trespass  at  .another  time  (»).  But  if  to  trespass  for  removing  goods,  [  *628  ] 
aod  casting,  flinging,  or  throwing  goods  out  of  a  barn,  the  plea  only  jus- 
tify the  removal,  and  except  the  casting,  flinging,  and  throwing  the  goocls 
oat  of  the  barn,  no  new  assignment  is  necessary,  and  plaintiff  may  recover 
for  any  damage  done  by  the  excepted  act  if  proved  under  the  general  is- 
sue (o). 

And  in  trespass  for  an  injury  to  real  property  where  the  defendant  jus-  irapiSMt 
tifies  under  a  right  of  way,  &c.  if  the  defendant  has  used  the  way  in  a  dif-  torw/pio. 
ferent  manner  from  what  he  was  entitled  to  do  by  virtue  of  the  prescription  ^*^* 
or  grant,  the  plaintiff  must  new  assign  (p).     So,  if  in  an  action  for  tres- 
passes to  the  plaintiff's  land,  committed  with  cattle,  the  defendant  prescribe 

(0  Saund.  249,  note  6,  and  see  2  Oampb.  (m)  1  Sannd.  800  a. 

175;  1  Bing.  817;  8  Taunt  525, 526.  (n)  1  Sannd.  800  a;  2  Ld.  Baym.  1015. 

0)  jfnte,  587,  n.  (e);  Beece  v.  Taylor,  1  (o>  NeyiUe  v.  Ckwper,  2  Orom.  k  M.  829; 

Bar.  k  Wol.  Bep.  15.  and  see  Bosh  v.  Parker,  1  Bing.  N.  0.  72. 

{k)  Thomas  v.  Marsh,  5  Car.  &  P.  596.  (  ;>)  1  T.  B.  560,  562. 

(0  AnU,  626. 

"  111     II  lllllllll.!  I^'l 

(1)  Hannan  v.  Bdes,  16  Ifast.  847 
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n.  THE  for  commonable  cattle  levant  and  couchant^  and  allege  that  the  cattle  men- 
4thr^^New  ^^o^^d  ^^  ^^^®  declaration  were  such  cattle,  add  in  truth  the  defendant  has 
assi^-  put  on  such  cattle,  and  also  other  cattle  not  levant  and  couchanl^  the  plain- 
mentB.  tiff  should  new  assign,  stating  that  he  brought  his  action  for  depastaring 
the  common  with  other  cattle,  and  should  not  traverse  the  levancy  and  couch- 
ancy ;  for  upon  such  a  traverse  it  would  appear  to  be  sufficient  to  shoir 
any  thing  which  excuses  the  trespass,  and  the  number  mentioned  in  the 
declaration  would  not  be  material  (<7).  And  it  has  been  held  that  if  in 
an  action  for  breaking  and  entering  the  plaintiff's  house,  land,  &c.  the  de- 
fendant plead  a  license  which  the  plaintiff  had  revoked  before  any  of  the 
trespasses  for  which  tlie  action  was  brought  were  committed,  or  which  wag 
confined  to  some  particular  act,  and  the  defendant  exceeded,  the  plaintiff 
must  state  the  revocation  or  excess  in  a  new  assignment  (r). 
^^lib^^^  In  all  the  preceding  instances  in  which  a  new  assignment  may  become 
Unenuv^  necessary,  it  will  be  observed  the  very  circumstance  of  the  new  assignmeat 
turn.  supposes  that  two  or  more  trespasses,  or  acts  apparently  amounting  to 
trespasses,  have  taken  place.  The  plaintiff  declares  in  the  new  assignment 
that  he  brought  his  action,  not  for  the  trespass  admitted  and  justified  hy  the  ; 
plea,  but  for  another  and  different  trespass  committed  upon  another  and 
different  occa«ton,'and  which  the  defendant  has  not  answered  by  bis  plea 
(5).  And  in  general  the  effect  of  the  new  assignment  is,  to  admit  that 
one  of  the  assaults,  or  apparent  trespasses,  has  been  justified ;  and  it 
[  •629  ]  operates  as  an  entire  waiver  *or  abandonment  of  that  particular-trespass  (/). 
But  it  may  often  occur  in  trespass  to  real  property  that  a  new  assignment 
will  become  necessary  on  a  different  ground.  We  have  seen  that  in  declare 
ing  in  trespass  for  an  injury  committed  by  breaking  and  entering  tlie  plain- 
tiff's close,  it  was  unnecessary  to  give  either  the  name  or  abuttals  or  any 
specific  description  of  the  close,  and  that  it  was  sufficient  to  state  thepa^ 
ish  or  place  in  which  it  is  situate  (u).  Under- that  general  description  it 
was  obvious  the  plaintiff  would  be  entitled  to  give  evidence  of  any  act  of 
trespass  committed  by  the  defendant  in  any  close  of  the  plaintiff  within 
the  particular  parish  or  place  mentioned  in  the  declaration  ;  and  the  con- 
sequence of  this  was,  that  the  defendant  was  under  some  difficulty  in  know- 
ing in  what  part  of  the  particular  parish  or  place  the  alleged  trespass  was 
committed  ;  and  unless  he  could  obtain  a  specific  description  of  the  pa^ 
ticular  close,  ho  would  not  know  what  he  was  to  come  prepared  to  dispute 
at  the  trial.  To  remedy  that  inconvenience,  we  have  seen  that  the  defend* 
ant  was  permitted  to  plead  the  plea  of  liberum  tenementum^  or  as  it  was 
called  the  common  bar  (x).  This  plea  the  plaintiff  can  seldom  safelj 
traverse  if  the  declaration  did  not  describe  the  close  by  name  or  abuttals, 
for  if  he  did  so,  and  the  defendant  could  prove  that  at  the  time  of  the  snp' 
posed  trespasses  he  had  any  land  within  the  particular  parish  or  place  laid 
in  the  declaration,  the  issue  must  be  found  for  him  (1/)  (1)  ;  and  it  was 

iq)  WiUes,  688;  2  Sannd.  846  e,  (0  See  16  East,  82,  8A;  1  Sannd.  299  a,  s. 

(r)  See  8  Campb.  618;  1  Saund.  800  o,  d,  6;  2  T.  R.  176,  177;  per  Cur.  10  East,  80; 

4th  ed.     But  this,  it  appears,  only  applies  to  post^  692,  688. 

those  cases  in  which  the  declaration  is  confined         (u)  See  antty  894.    It  seems  to  have  bm 

to  a  single  act  of  trespass,  or  in  which  the  MvfficUnt^  to  name  the  county  only,  id. 
defendant  confines  the  general  terms  of  the         (x)  See  ante,  508;  11  East,  61. 
declaration,  by  specifying  the  particular  acts         (y)  2  Taunt.  166;  per  Lawrence,  J.  7  T« 

to  which  the  license  extended  in  his  plea.    See  R.  835;  1  Snund.  299  b,  c;  Com.  Dig.  Plead- 

poet,  631.  11  East,  461.  er,  8  M.  84;  1  B.  ^  C.  489;  2  D.  &  B.  719, 

(<)  Seethe  usual  forms,  pott,  vol  iii.  8,  C. 

(1)  Ellet  V.  Pqllen,  7  Halst,  867,  • 
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terhaps  reasonable  that  it  should  be  so,  for  the  object  of  the  plea  of  free-  «.  thb 
old  in  such  a  case  being  to  compel  the  plaintiff  to  give  a  more  particular  4,iJ^^  ^ew 
description  of  the  particular  close  alluded  to  in  his  declaration,  in  the  event  nsign. 
of  his  declining  to  give  the  required  information,  ho  was  held  to  admit  that  menu, 
the  defendant  was  right  as  to  the  particular  place,  and  the  only  issue  rais- 
ed by  the  replication  was,  whether  the  defendant  could  prove  that  he  had 
$nj  close  answering  the  description  contained  in  his  plea.  If  plaintiff 
therefore  were  not  able*  to  traverse  the  plea  of  liberum  tenementum  with 
safety,  he  was  driven  to  a  new  assignment,  in  which  he  stated  the  place 
▼ith  proper  exactness  (e).  This  was  usually  done  by  setting  forth  the 
Dame  and  abuttals  of  the  close,  and  in  case  the  defendant  has  given  any 
particular  description  to  the  close  mentioned  in  his  plea,  the  description  of 
the  plaintiff's  close  in  the  new  assignment  must  be  such  that  a  plain  dif- 
ference may  be  perceived  between  the  place  so  newly  assigned  and  that 
mentioned  in  the  plea  (a)  (2).  It  may  be  observed  with  respect  to  new 
assignments  after  the  plea  of  liberum  tenementum^  that  whenever  *the  de-  [  •630  ] 
fendant  possesses  any  close  which  he  describes  in  his  pica,  and  alleges  it 
to  be  his  soil  and  freehold,  the  effect  of  a  new  assignment  is  entirely  to 
exclude  the  consideration  of  any  trespass  committed  within  such  close. 
The  plaintiff  in  his  new  assignment  avers  that  the  place  newly  assigned  is 
another  and  different  place  from  that  mentioned  in  the  plea,  and  he  hereby 
waives  and  abandons  any  claim  in  respect  of  trespasses  committed  in  the 
latter  place.  And  the  same  principle  supports  the  position,  that  where  the 
defendant  in  his  plea  specifies  a  particular  trespass,  and  justifies  it,  and 
the  plaintiff  new  assigns  in  respect  of  a  different  trespass,  the  former  tres- 
pass is  considered  to  oe  entirely  abandoned  (6).  And  as  in  the  latter  case 
the  new  assignment  supposes  two  different  trespasses^  so  in  the  former  it 
supposes  two  different  places;  for,  as  we  shall  see  more  particularly  here- 
after, whenever  the  plaintiff  and  defendant  are  agreed  as  to  the  particular 
trespass  or  place,  and  there  appears  sufficient  upon  the  record  to  ascer- 
tain and  identify  it,  a  new  assignment  is  unnecessary  and  improper  (/;). 
The  cases  of  new  assignment  we  have  hitherto  considered,  are  those  in  ^n  ^^f* 


I  which  the  trespass  complained  of,  or  the  place  in  which  it  was  committed,  1^^^^ 
have  been  wholly  mistaken  or  evaded  by  the  defendant  in  his  plea.     And  to  reply  to 
in  these  cases  the  plaintiff  merely  new  assigns,  without  taking  any  other  P^>'t«  •^ 
notice  of  the  plea  than  stating  that  it  was  wholly  foreign  to  the  true  ground  ^^  ^ 
of  complaint,  and  that  it  does  not  at  all  meet  the  declaration.     But  the  sign. 

'  aame  cause,  viz.  the  generality  of  the  declaration,  which,  as  we  have  seen, 
often  gives  rise  to  a  plea  entirely  foreign  to  tho  real  cause  of  action,  may 
Bometimes  have  the  effect  of  producing  a  plea  whereby  some  of  the  tres- 

\  passes  which  the  plaintiff  complains  of  are  answered,  but  others  are  left 
entirely  unnoticed.  Thus,  where  the  plaintiff  complains  in  his  declaration 
that  the  defendant  on  a  certain  day,  ^^  and  on  divers  other  days  and  times 
between  that  day  and  the  commencement  of  the  action,"  committed  tres- 
passes in  the  plaintiff's  close,  the  plaintiff  will  bo  at  liberty  under  this  al- 

(r)   2  Salk.  468;    6  Mod.   117;   WUles,  c.  SOOo.  5thod.;  see  the  form,  pos/,  toI.  iii. 
I  223;   2  BUu  R^.  1089;    1  Saund.  299  b,         (6)  See  15  East,  285;  16  id.  82,   86;    1 

;  note.  Saund.  299  o.  5th  edit. 
\      (a)  Dyer,  264;  Cro.  Jac.  694;  Cro.  Eliz.         (c)  Pott,  682,688;  1  Saand.  800  b,  note, 

865,  492;  Bro.  Tresp.  208;    1  Saund.  299  6th  ed. 

(2)  HoUock  V.  Bobinson,  2   Gaines,  288;  EUioe  v.  Boyer,  8  Wend.  508. 
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It.  THE     legation  to  prove  any  number  of  acts  of  trespass  committed  by  the  d©^ 
4thiy!^New  f*^^^^"^   within  tho   space  of  time  mentioned,  in  any  part  of  the  closei. 
assign-       Now  it  may  happen  that  the  defendant  claims  a  right  of  way,  or  commoaf 
ments.        ^c.  in  the  plaintifiF's  close,  and  as  he  has  no.  means  of  telling  from  the  de^ 
claration  whether  the  plaintiff's  cause  of  complaint  is  confined  to  acU 
committed  in  the  exercise  of  such  right  of  way  or  common,  &c.,  or  wheth- 
er any  otiier  acts  of  trespass  are  complained  of,  he  is  allowed  to  assaon 
the  former,  and  may  consequently  justify  under  such  alleged  right.     Ii 
this  case,  if  the  plaintiff  dispute  the  existence  and  validity  of  the  ri^kt 
L   ^^^  J  of  way  or  common,  he  will  of  course  traverse  *the  defendant's  plea.     But 
tho  effect  of  such  traverse  without  any  new  assignment,  will  be  to  confine 
the  issue  to  tho  question  of  the  right  of  way,  &c.  as  pleaded  by  the  de- 
fendant ;  and  if  this  should  be  found  ia  the  defendant's  favor,  he  will  be{ 
entitled  to  a  verdict  (rf).     If  therefore  the  defendant  has  committed  any 
acts  of  trespass,  which,  supposing  him  to  be  entitled  to  the  alleged  right 
of  way,  &c.,  would  not  be  justified  by  it,  it  will  be  necessary  for  the  plain*, 
tiff  not  merely  to  traverse  the  plea,  but  also  to  new  assign  in  iiespect  of 
such  other  trespasses,  and  aver  in  his  new  assignment  that  the  action  was 
brought  ax  well  for  the  trespass  or  trespasses  mentioned  in  the  plea,  as  for 
the  trespasses  newly  assigned  {e).    Thus,  where  the  plaintiff  complained 
in  the  declaration*  that  the  defendant  had  committed  trespasses  in  his  closes,; 
and  the  defendant  pleaded  that  one  of  the  closes  was  called  Blackacre,  and. 
the  other  Whiteacre,  and  pleadad  that  they  were  his  freehold,  the  plaintiff : 
traversed  that  Blackacre  was  the  defendant's  freehold,  and  new  assigned  in 
respect  of  trespasses  in  twenty  acres  other  than  Whiteacre ;  upon  this  it 
was  objected,  that  by  new  assigning,  the  plaintiff  htfd  waived  the  former 
pleadings  as  to  all,  and  therefore  ought  to  have  omitted  the  traverse; 
but  the  Court  disallowed  the  objection,  and  held  that  as  the  defendant  had 
pleaded  in  respect  of  some  of  the  places  in  which  the  plaintiff  intended  to 
lay  tho  trespass,  the  plaintiff  was  at  liberty  to  answer  as  to  that  part,  and 
that  the  defendant  was  not  entitled  to  waive  his  plea  thejreto  and  plead  to 
all  de  novo  (/).     So  where  an  action  is  brought  for  fishing  in  a  certain 
rive^r,  being  the  plaintiff's  fishery,  and  the  trespass  intended  by  the  declar  i 
ration  is  for  fishing  to  the  extent  of  two  miles  and  upwards ;  if  the  defend* 
ant  plead  that  he  is  seized  in  fee  of  ten  acres  adjoining  the  river  and  pre- 
scribes for  a  free  fishery  in  the  river  along  the  side  of  the  ten  acres,  tta 
plaintiff  ought  not  merely  to  traverse  the  prescription,  and  go  to  issue  upoi 
it,  because  at  the  trial  he  would  not  be  permitted  to  give  evidence  of  anj 
act  of  fishing  by  tho  defendant,  either  above  or  below  the  ten  acres,  for 
the  question  would  be  confined  to  the  prescription  only ;  but  the  plaintif 
should  also  new  assign  and  state  that  the  trespass  complained  of  was  not^ 
only  for  fishing  in  the  river  adjoining  the  ten  acres,  but  also  above  and  be* 
low  the  same,  aud  then  the  defendant  will  be  under  the  necessity  of  giviof 
some  answer  to  the  whole  trespass  (^).     In  this  case  it  has  been  observed, 
that  without  a  new  assignment  the  plaintiff  would  run  a  great  risk  of  be- 
ing tricked  ;  for  if  the  prescription  were  found  for  the  defendant,  he  would 
succeed  in  the  action,  though  guilty  of  almost  the  whole  trespass  forwhick 
the  action  was  brought  (g*).     Upon  the  same  principles,  in  the  case  before' 

{d)   1  Swind.  800  b,  o,  5th  ed.;  and  see  2  S.  G. 

Campb.  175, 176.  (/)  Cro.  Elif.812,and  see  7  B.  &  C  816; 

(e)  1  Siund.  800  b,  c,  7  B.  &  C.  846;  9  D.  9  1>.  &  R.  897,  S.  C 

&R.B97,8.  C.  9B.  &C.618.    4M.&R.290,  (g)  1  Saund.  800  c,  6th  edit 
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adverted  to  of  a  right  of  way,  &g.  pleaded  by  the  defendant,  *where  the 
plaintiff  disputes  the  alleged  right,  and  also  afiSrras  that  the  defendant  has  ^^^^fji^^^ 
jsoinmitted  trespasses  in  other  parts  of  his  land,  he  should  traverse  the  AssiKn- 
. right  of  way,  and  new  assign  for  trespasses  extra  viam  (A).  mcnts. 


It  will  be  observed  to  be  perfectly  clear  that  the  mode  of  pleading  by  ^l»«n» 
traverse  ane/ new  assignment,  is  inapplicable  where  only  a  single  o.ct  o{  ^i^f^j^^i 
trespass  is  complained  of  in  the  declaration ;  but  where  the  declaration  is  is  anoeoes- 
capable  of  covering  several  trespasses,  and  the  defendant  pleads  some  f^^  *"^ 
matter  of  justification  which  only  applies  to  part,  it  seems  to  be  open  to  the  ^^^^^^' 
plaintiff  both  to  traverse  the  justification  and  to  new  assign  in  respect  of 
the  trespasses  unanswered  in  all  cases  of  trespass,  whether  to  the  person 
or  to  personal  or  real  property.     And  although  where  only  a  single  act  of 
trespass  is  complained  of,  this  mode  of  pleading  would  in  general  bo  ob- 
jectionable (J)  ;  yet  where  the  trespass  is  of  a  continuing"  nature,  as  in  the 
case  of  ioaprisonment,  or  remaining  in  possession  of  a  house  or  goods  un- 
der colos  of  process,  the  plaintiff  may  it  should  seem  dispute  the  writ, 
to.  and  also  new  assign  in  respect  of  a  continuation  of  imprisonment^ 
possession,  &c.  unauthorized  by  the  process  even  supposing  it  to  be  valid  (A;). 

In  the  course  of  the  preceding  pages  it  has  been  more  than  once  inci- 
dentally observed,  and  from  the  whole  tenor  of  what  has  been  said  on  the 
sabjcct  of  new  assignment  it  will  be  collected,  that  it  can  never  be  neces- 
sary for  the  plaintiff  to  new  assign  where  there  has  been  only  a  single  act 
of  trespass,  except,  as  we  have  lately  seen,  where  that  act  has  been  of  a 
continuing  nature,  (in  which  case  it  may  perhaps  more  properly  be  said  to 
consist  of  several  acts  of  trespass,)  or  except  where  the  plea  of  liberum 
tenemenlum  has  rendered  a  particular  description  of  the  locus  in  quo  necesh 
sary.  And  in  general,  where  a  new  assignment  is  unnecessary,  it  will  be 
improper  and  sometimes  fatal  to  the  plaintiff's  right  to  recover.  It  has 
been  shown  that  in  general  the  object  of  a  new  assignment  is  to  correct 
an  error  or  affected  error  in  the  defendant's  plea,  and  that  (where  there  is 
no  traverso  of  the  plea)  it  operates  as  an  entire  waiver  and  abandonment 
of  the  particular  trespass  justified  by  the  plea  (/).  And  upon  this  ground, 
in  a  case  where  the  plaintiff  brought  trespass  for  false  imprisonment,  and 
the  defendant  justified  under  process,  which  was  in  fact  irregular,  but  the 
plaintiff  (instead  of  traversing  the  plea  as  he  ought  to  have  done,  and  rely- 
ing on  the  irregularity,)  new  assigned  that  the  trespass  complained  of  was 
upon  another  and  a  different  occasion,  it  was  held  that  *he  was  bound  to  [  *688  ] 
prove  a  new  and  substantive  trespass  wholly  unconnected  with  the  process 
and  that  as  there  was  only  one  arrest  and  imprisonment  proved,  which 
would  have  been  authorized  by  the  process  had  it  been  regular,  it  was  an- 
swered by  the  plea,  and  the  defendant  was  therefore  entitled  to  a  ver- 
dict (m).  Upon  the  same  principle,  where  the  defendant  described  the 
place  in  which  the  trespass  was  alleged  to  have  been  committed  in  his  plea, 


(A)  1  Saund.  800  c.  6th  edit;  9  fi.  &  a 
613;  6  Blng.  196,  2  Bing.  26. 

(i)  lliomas  r.  Marsh*  6  Car.  &  P.  596. 

(Ac)  1  Biog.  817;  2  Campb.  175;  8  Taant 
425.  As  to  repljiDg  d€  injuria,  and  new  as- 
•igiiiog,  in  answer  to  a  plea  jastifjring  under 
%JUri  facias,  4  Bing.  729;  S.  C.in  Error  in 
1  M.  ft  P.  788;  and  2  Y.  &  J.  804;  ante,  610, 
612.    Bee  Airiber  as  to  Bxeas,  anU,  692, 698, 


624,  626;  poat^  685» 

(/)  Ante,  628. 

(7/1 )  16  Kast,  82.  Where  the  trespass 
charged  is  a  sivgle  art,  but  is  oommitted  in  a 
more  violent  manner  than  the  subject  of  jus- 
tification authorized,  this  should,  it  seems,  be 
put  on  the  record  in  a  replication ,  and  not  as 
a  new  assignment  of  a  distinct  trespass,  7 
Moore,  88;  ante,  692,  698,  682,  poet,  686. 
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and  justified  under  a  right  of  common  there,  and  the  plaintiff  new  assigned, 
4th^^  New  ^^^^i"S  ^^^  the  abuttals  of  the  locus  in  qvoj  and  alleged  in  the  usual  form 
sMig^  that  the  closes  newly  assigned  were  other  and  different  closes  than  the  place 
meott.  mentioned  in  the  plea,  and  it  appeared  at  the  trial  that  they  were  the  same, 
it  was  held  the  defendants  were  entitled  to  a  verdict  on  the  new  assign* 
ment.  And  the  Court  observed,  that  the  plea  of  not  guilty  to  the  new  as* 
signment  put  the  whole  of  it  in  issue,  a  part  of  which  was  that  the  closes 
were  different  from  that  mentioued  in  the  plea  («). 

Such  being  the  effect  of  the  new  assignment,  where  only  a  single  act  of 
trespass  has  been  committed,  it  is  equally  plain  that  where  only  one  such 
act  is  charged  in  the  declaration  and  is  justified  by  the  defendant,  the  plain- 
tiff cannot  traverse  the  defendant's  plea  and  also  new  assign.     In  a  case 
where  the  plaintiff  complained  of  a  single  act  of  trespass  in  each  count 
of  the  declaration,  and  the  defendant  justified  each  of  the  trespasses  thus 
charged  in  his  pleas,  and  the  plaintiff  traversed  the  matter  alleged  in  jus- 
tification, and  also  new  assigned  in  respect  of  other  acts  of  trespass ;  the 
Court  held,  on  demurrer,  that  this  mode  of  pleading  was  objectionable 
on  the  ground  of  duplicity^  and  that  it  was  an  attempt  by  a  new  assign- 
ment to  amplify  the  cause  of  action  stated  in  the  declaration :  and  they 
observed  that  the  object  of  a  new  assignment  was  to  lay  out  of  the  question 
all  that  the  defendant  had  pleaded,  by  saying  that  the  trespass  stated  and 
justified  by  the  defendant  was  not  that  which  the  plaintiff  had  complained 
of  in  his  declaration  (£?).    So,  in  another  case,  whore  the  plaintiff  alleged  & 
single  act  of  trespass  in  his  declaration,  and  the  defendant  pleaded  a  justi- 
fication thereto,  to  which  the  plaintiff  replied  de  injuria^  and  also  new  as- 
signed that  the  defendant  committed  trespass  at  other  times,  the  Court 
held  it  to  be  clear  that  where  a  single  act  only  of  trespass  was  laid,  and 
not  di'*ersis  vicibus  el  diebus,  and  that  act  was  covered  by  the  plea,  there 
could  be  no  new  assignment  {p). 
Again,  as  the  object  of  a  new  assignment  is  to  correct  an  error  in  the 
r  *6S4  1  P^^^'  ^"^  to  aver  that  the  defendant  has  omitted  to  answer  the  *whole  or  a 
part  of  the  true  ground  of  complaint,  it  can  never  be  necessary  to  new  as- 
sign where  the  defendant  in  his  plea  justifies  or  attempts  to  justify  all  the 
trespasses  in  respect  of  which  the  plaintiff  proceeds.   Thus,  where  the  dec- 
laration charged  that  the  defendant  assaulted  and  imprisoned  the  plaintiff^ 
and  during  such  imprisonment  assaulted  and  struck  him,  and  the  defendant 
justified  an  arrest  and  imprisonment  under  process,  and  also  justified  the 
beating,  in  consequence  of  subsequent  outrageous  and  violent  conduct  oa 
the  part  of  the  plaintiff,  it  was  held,  that  although  the  defendant  proved 
the  first  part  of  his  justification,  viz.  the  arrest  under  process,  yet  as  he 
failed  to  show  a  sufficient  cause  for  the  battery,  the  plaintiff  was  entitled 
to  a  verdict  without  having  new  assigned  (g). 

Upon  the  same  principle,  apparently,  it  has  been  held,  in  the  case  of  a  ^ 
license  pleaded,  that  where  the  declaration  alleged  the  commission  of  tres- 
passes on  divers  days  and  timeSy  and  tho  defendant  pleads  a  license  gen' 
erally,  viz.  on  the  several  days  and  times  when,  &c.,  without  confining  the 
generality  of  the  declaration  by  specifying  any  particular  trespass  or  tre^ 
passes,  he  is  bound  to  show  a  license  co-extensive  with  the  trespasses 
proved;  and  that  therefore  the  plaintiff  having  shown  a  trespass  prior  to 

(n)  15  East,  236.  {p)  7  Taant.  1^. 

(o)  10  East,  78  and  81,  n.;  see  also  Thorn-         {q)  6  B.  &  Aid.  220. 
as  r.  Blarsh,  6  Car.  k  P.  696. 


repucahons  to  several  pleas.  6S4 

the  license  was  entitled  to  a  verdict  on  the  general  replication  de  injuria^    "^  ™" 
without  any  new  assignment  (r).  4thb?New 

r     Another  case  in  which  anew  assignment  is  unnecessary,  is  where  in  tres-  assiga- 
pass  to  real  property  the  plaintiff  describes  the  close  by  its  name  in  the  menta. 
declaration,  (as  since  Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  V.,  he  must  do,  ^ewas- 
subject  to  a  special  demurrer  if  omitted,)  and  the  defendant  pleads  libe-  ^^^^^^ 
rum  tenemenium,  without  giving  any  more  specific  description  of  the  lo-  sary  when 
cus  in  quo  than  the  plaintiff  had  done.     We  have  seen  that  in  all  cases  name  or 

I  where  the  plaintiff  had  given  no  particular  designation  of  the  locus  in  quo  or^Sorip- 
the  general  plea  of  liberum  tfnementum  compelled  him  to  new  assign,  or  tion  of 
otherwise  the  only  question  at  the  trial  was,  whether  the  defendant  could  close  is 
support  his  plea  by  showing  that  he  possessed  any  land  within  the  parish  dMUration 
or  place  named  in  the  declaration  (^).     But  it  has  been  considered,  that  as  is  now 
wherever  the  plaintiff  ascertains  the  place  in  his  declaration,  the  plea  of  '^^5^ 
liberum  tenemenlum  cannot  be  supported  (f).  And  at  all  events  it  is  clear  q^^^Ji. 

;  &at  it  ean  be  of  no  avail  to  the  defendant  in  a  case  of  this  description,  t.  4  w.  V; 

;  where  he  merely  follows  the  name  given  by  the  plaintiff  in  his  declaration.  ^^8'  ^* 

;Thus,  where  a  declaration  stated  a  trespass  in  the  plaintiff's  close  called 
the  Foldyard^  in  the  parish  of  A.,  and  the  defendant  pleaded  that  the  said 
dose  in  the  declaration  mentioned  was  his  freehold,  which  the  plaintiff  tra- 
versed, and  upon  the  trial  it  appeared  that  both  the  plaintiff  and  defend- 
ant had  a  close  called  the  Foldyard;  it  was  held  by  *the  Court  that  the  [  *686  ] 
plaintiff  having  proved  a  trespass  committed  in  his  close,  was  entitled  to 
recover,  and  that  there  was  clearly  no  necessity  for  a  new  assignment ;  that 
in  order  to  compel  him  to  new  assign,  as  a  name  was  given  to  the  close  in 
the  declaration,  the  defendant  should  have  given  some  farther  description 
in  his  plea :  and  that  as  the  issue  stood,  the  question  was,  whether  the  close 
described  in  the  declaration  as  the  plaintiff's  was  the  defendant's  freehold 
or  not  (w).  And  in  another  case,  where  the  plaintiff  after  the  plea  of  libe- 
rum tenemeniumy  had  newly  assigned  that  the  locus  in  quo  *•'  abutted  on 
certain  closes  called  A.,  B.,  and  0.,  or  some  or  one  of  them,"  to  which  the 
defendant  again  pleaded  liberum  tenemenlum;  and  it  appeared  in  evidence 
(hat  the  plaintiff  had  a  close  abutting  on  A.,  and  the  defendant  a  close 
abutting  on  B.  and  C,  it  was  held  that  the  plaintiff  was  entitled  to  a  ver- 
dict on  the  new  assignment  {x). 

It  is  of  no  avail  to  new  assign  an  excess  in  committing  a  legal  act,  if  in 
law  the  excess  were  strictly  justifiable,  though  not  necessary  in  fact  to  the 
fall  exercise  of  the  defendant's  right  or  claim  in  the  particular  case.  Thus, 
a  commoner  may  pull  down  all  the  fences  which  are  wrongfully  erected 
upon  the  common,  although  the  destruction  of  part  would  have  afforded 
him  the  full  benefit  and  enjoyment  of  his  right ;  and  therefore  if  in  tres- 
pass against  him  the  plaintiff  new  assign  the  excess,  the  defendant  will  be 
entitled  lo  a  verdict  thereon  (y).  So  the  cutting  or  destruction  of  a  gate 
or  other  public  nuisance  to  an  highway,  though  an  excess,  not  absolutely 
essential  for  thq  enjoyment  of  the  public  right,  may,  it  has  been  supposed, 
be  justified,  and  if  so,  it  would  be  of  no. use  to  reply  or  new  assign  any 
such  excess  (;?). 

(r)  11  East,  451;  anU,  62d,  and  note  (r).  see  5  Car.  &  P.  696,  597:  1  Chitt's  Qen.  Prao. 

(i)  Jf  nte,  628.  654. 

(()  Per  wmes,  C.  J.,  WUles'  R.  222.  {z)  James  v.  Hayward,  Cro.  Cor.  184;  Lo- 

(v)  1  B.  &  C.  489, 490;  2  B.  &  B.  719,  B.  G.  die  v.  Arnold,  2  SaU:.  458;  1  Ghitty's  Gen. 

{X)  2  Bing.  49.  Prao.  654. 

(y)  7  B.  &  C.  846;  9  D.  &  R.  897;  and 
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n*  iBi       Lastly,    A  new  assignment  will  frequently  be  rendered  unnecessary  by 
4ibIy^New  *^®  ^^^  ^^  several  counts  in  the  declaration  when  admissible.    Thus  where 
MsigD-      two  assaults,  &c.  have  been  committed,  and  the  declaration  contains  as 
ments.       many  counts  as  are  equal  to  the  number  of  assaults,  and  the  defendaiU 
^ea  n«w  pleads  a  general  issue  to  the  whole,  and  a  justification  to  one  of  the  coontB, 
vmaMMM^  the  plaintiff  had  better  put  the  justification  in  issue,  and  in  case  the  de* 
Ty  in  0806  fendant  proves  it,  give  evidence  of  the  other  assault  upon  the  other  counts, 
of  two  or    than  make  a  new  assignment ;  for  if  the  plaintiff  fail  in  proof  of  the  alle* 
wB^Ui.      gation  in  the  new  assignment  he  cannot  afterwards  have  recourse  to  the 
second  count,  because,  by  the  new  assignment,  he  acknowledges  that  one  of 
the  trespasses  is  justified,  and  has  therefore  abandoned  one  count,  and  re* 
lied  on  the  trespass  mentioned  in  the  new  assignment ;  he  cannot  therefore 
avail  himself  of  one  and  the  same  act  of  trespass,  both  on  the  new  as- 
signment and  on  the  second  count ;  but  if  he  could  prove  two  trespassee 
[  =^686  ]  besides  that  *which  he  has  waived,  he  might  then  have  recourse  to  the 

second  count  (a). 
Eepiioft.        There  are  some  replications  which  rather  partake  of  the  nature  of  new 
mSwof    ^signments  than  are  properly  and  strictly  so.    As  where  the  defendant 
BOW  SB-     has  abused  an  authority  or  license  which  the  law  gives  him,  by  which  he 
Bignments.  became  a  trespasser  ab  inilio  (6).    In  an  action  brought  for  a  trespass  thm 
committed,  where  the  defendant  pleads  the  license  or  authority,  the  plain- 
tiff may  reply  the  abuse  (c).     Such  a  replication  it  will  be  observed  di& 
fers  from  a  new  assignment,  because  it  does  not  operate  in  any  manner  as 
a  waiver  or  abandonment  of  the  trespass  attempted  to  be  justified,  but 
states  matter  in  confession  and  avoidance  of  the  justification. 

or  New  The  instances  we  have  given  upon  the  law  of  new  assignment  have  beet 
****?* "n  ^^'^^^^^  *^  ^^^  action  of  trespass,  because,  as  we  have  formerly  observedf 
othir  ac'  }^  rarely  becomes  necessary  to  new  assign  in  any  other  form  of  actioB« 
tiofu  b9'  I'he  following  instances  will-however  show  that  a  new  assignment  may  oo* 
MeB  iriih'  Q^^  -^  j^^g^  forms  of  action.  Thus,  if  in  action  in  cctse  for  the  puUicatioa 
"'"  of  a  libel,  without  mentioning  the  particular  person  to  whom  it  was  pub- 

lished, tlie  defendant  has  pleaded  that  he  published  it  lawfully,  as  to  mem* 
bers  of  a  committee  of  the  house  of  commons,  and  the  plaintiff  prooeecb 
for  a  publication  to  other  persons  not  members  of  the  committee,  he  shodd 
reply,  or  rather  new  assign,  such  illegal  publication  (cf).  So,  in  an  action 
for  an  escape,  if  the  defendant  plead  a  negligent  escape  and  volnntry  te* 
turn,  the  plaintiff  should  new  assign  a  subsequent  escape  (e) ;  and  if  ia 
case  for  disturbance  of  a  right  of  common,  by  cutting  turves,  the  defeed- 
ant  plead  that  he  cut  the  turves  as  servant  of  the  lord  of  the  manor,  the 
plaintiff  may  new  assign  that  the  defendant  cut  other  turves  for  sale,  and 
not  for  the  use  of  the  lord  (/). 

In  the  action  of  replevin^  as  the  plaintiff  is  bound  to  sh^w  the  place  ia 
certain  where  the  taking  was*  it  is  said  there  can  be  no  new  assignment  (;)• 
lur  the  action  of  assumpsit  for  goods  sold,  &c.  where  the  defendant  pleul 
a  judgment  recovered,  and  the  plaintiff  has  in  point  of  fact  obtained  a 

(a)  2T.il  112;;per  BuUer,  J.;  Id,  177;  6  800d,  6th edit ; 4  fiing.  729;  1  M.  &  P.7SS, 

9lod.  120;  1  Sannd.  899.  d.  6;  Ante,  698,  8.  €.    . 

(h)  See  anU^  178,  694.  (d)  1  Saund.  188;  2  Gampb.  176. 

(c)  See  atUt,  178,  698;  6  Car.  &  P.  696,  (e)  1  B.  &  P.  413;  11  £ast,4eS. 

697;  7  B.  &  Cws.  809;  1  M.  &  R.  497,  8.  (  f)  WUlee,  610.  620. 

C.;  8  Rep.  146;  4  Wito,  20;  8  T.  R.  292;  1  {g)  Fwem.  28^ 
Hen,  Bla.  666;  6  Taunt. '69,   72;   1  Sannd, 
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jadgment  in  a  former  action  for  goods  sold,  &c.  but  for  different  goods  and    ^  ™* 
eanscs  of  action,  the  plaintiff  ought  not  to  reply  nultielrecordy  for  in  such  4twl"Neir 
ease  he  would  be  defeated  by  the  production  of  the  record  ;  but  he  should  assign^ 
reply  that  the  causes  of  action  mentioned  in  the  declaration  were  not  the  menti. 
same  identical  causes  *of  action  for  which  the  former  judgment  was  recov-  [  *687  J 
ered  (A)  (1).    This  replication  is  in  some  degree  analogous  in  its  object 
and  effect  to  a  new  assignment,  but  it  will  be  observed  that  it  is  not  strict- 
ly a  new  assignment,  inasmuch  as  it  consists  of  a  traverse  of  a  material 
^legation  in  the  defendant's  plea.  * 

In  point  of  farm  there  are  two  modes  of  introducing'  the  matter  new  as-  Form  of 
agned.  If  the  plaintiff  traverse  the  plea  as  well  as  new  assign  after  fram-  g^Lant 
iBg  the  replication  to  the  plea  as  in  ordinary  cases,  the  form  runs  thus  (t),  ^^ 
^And  the  said  plaintiff  further  saith,  that  he  issued  his  writ  kgainst  the 
defendant  and  declared  thereon,  not  only  for  the  said  several  trespasses 
k  the  said  second  plea  mentioned,  and  therein  attempted  to  be  justified,  * 
hit  aiso  for  that  the  defendant,  on,  &;c."  (stating  the  matter  new  assigned) 
(*) ;  but  if  the  plaintiff  merely  new  assign,  then  the  form  is  thus,  "  And 
as  to  the  said  plea  of  the  defendant  by  him  secondly  above  pleaded,  the 
plaintiff  saith,  that  he,  by  reason  of  anything  by  the  defendant  therein 
alleged,  ought  not  to  be  barred  from  having  and  maintaining  his  aforesaid 
aetioD  thereof  against  the  defendant,  because  he  saith,  that  he  issued  his 
writ  against  the  defendant,  and  declared  thereupon,  not  for  the  said  sup- 
posed trespasses,  in  the  introductory  part  of  the  said  second  plea  mention- 
ad,  fr«^ /or  that  the  defendant,  on,  &;c."  (stating  the  matter  new  assign- 
ad)  (/).  A  new  assignment  being  in  the  nature  of  a  new  declaration,  should 
be  equally  certain  as  to  time,  place,  and  other  circumstances  (m),  and  it 
ftast  be  negatively,  that  the  trespasses  mentioned  in  the  plea  were  not 
the  same  as  those  for  which  the  plaintiff  complained,  but  some  other  tres- 
passes must  be  shown  (n).  If  the  new  assignment  be  in  another  close  or 
place,  the  plaintiff  should  give  the  place  a  name,  or  otherwise  describe  it 
irith  some  certainty  (o),  and  which,  on  not  guilty  thereto,  must  be  proved 
aa  stated  (p),  and  if  it  be  in  the  sarfie  close,  it  is  said  the  particular  spot 
Aoald  be  set  forth  in  such  a  manner,  that  a  plain  difference  may  be  pei> 
I  eeired  between  the  place  newly  assigned  and  that  mentioned  in  the  plea 
(^ ;  but  where  a  right  of  way  is  pleaded,  it  is  usual  to  new  assign  eoptra 
•fiwi,  without  showing  in  what  particular  part  of  the  locus  in  quo  (r). 

*When  the  defendant  justifies  under  a  right  of  common,  or  way,  &c.  at  [  *6S8  ] 
particular  times  of*  the  year,  or  in  particular  parts  of  the  close,  Ac.  the 


{k)  6T.  R.  607;  8  B.  &  C.  285;  7  Bar.  & 
Cnt.  S09;  1  M.1  &  B.  497;  see  the  form  id, 
iidjwtt,  Tol.  Hi.;  8  Went  151;  tetnbU^  that 
ibe  pkintiff  might  new  asiiffn  tliat  the  aothm 
k  tronght  for  difoent  promises,  po$t,  yoL 
fi.  and  notes. 

(t)  See  forms,  pott^  yol.  iii.  tt  ieq.;  and  see 
a  tbrm  in  trespass,  6  Car.  &  P.  596. 

{k)  8  B.  &  B.  119;  6  Moore,  880,  S.  C;  1 
Bannd.aOO. 

(/)  See  forms,  post,  vol.  iiL  et  seg.;  2  Ok  6 
a,  18  b;  1  Sannd.  800  a. 

(m)  CoHL  Big.  Pleader,  8  M.  84;  Vin.  Ab. 
Iteqpaas.  U.  a.  4,  pi.  18;  Bao.  Abr.  Trespass, 
14.2;  Dyer,  264  a. 


(n)  8  Leon.  92;  pott,  toI.  ill  notes. 

(o)  B^er,  264  a.  28  b.  pi.  147;  1  Sftond. 
299  0. ;  Yin.  Abr.  Novel  Assignmcoit,  A.;  Bro. 
Abr.  Trespass,  208:  see  &e  forms,  pott, 
Yol.  iii.;  2  Co.  6  a.  18  b;  2  Andr.  108;  BenL 
&  Dal.  177;  2  Bing.  49;  1  B.  &  0.  489;  2  J>. 
&  B.  719,  S.  C.  ^ 

{p)  Com.  Dig.  Pleader,  8  Bl  84;  VilL  Ab. 
Trespass,  U.  a,  4,  pL  12,  &o.;  BoL  N.  P.  82; 
1  T.  B.  479. 

iq)  See  note  (m)  $upra ;  Vin.  Ab.  Tres* 
pass,  U.  a,  4,  PL  8. 

(r)  Poit,  Yol.  iiL  Sed  vide  Vin.  AJb.  Tns- 
pass,  n.  a,  4,  pL  8* 


(1)  VidaSnider  v.  Ctojt  2  Johna.  227. 


688  FORMS  AND  PARTS    OF 

II.  TBS    plaintiff  may  new  assign  that  the  trespasses  vere  committed,  "  at  other 
4tW°^New  ^*^^^j  ^^^  ^^  other  occasions ^  and  for  other  and  different  purposes  than 
agfliga.       those  mentioned  in  the  plea  ;"  or  that  the  defendant,  '*•  in  a  f^reafer  degree, 
ments.        and  with  more  force  and  violence  than  was  necessary  for  removing  the  sup- 
posed obstructions  to  the  said  supposed  way,  &c.  cut  down  the  gates,  &c." 
(s).     The  new  matter  assigned  must  be  consistent  with  the  declaratioo, 
and  not  varying  from  or  more  extensive  than  the  trespasses  therein  enn- 
merated  (<),  or  those  which  the  defendant  has  answered  in  his  plea;  for 
a  new  assignment  is  merely  to  avoid  the  effect  of  the  plea,  which  can  only 
operate  upon  the  trespasses  thereby  admitted  (t/).     It  should  also  only  be 
of  material  matter,  and  therefore,  if  the  plea  set  up  a  right  of  way,  or 
common,  &;c.  at  all  times  of  the  year,  the  new  assignment  should  not  be, 
that  the  defendant  "  at  other  times,  &c."  time  in  that  case  being  immate- 
rial ;  and  in  action  of  trespass  against  several,  if  some  of  the  defendants 
Buffer  judgment  by  default,  and  the  others  plead  a  justification,  the  new  as- 
'  signment  should  be  as  to  all  the  defendants,  and  not  merely  to  those  who 
have  pleaded,  for  that  would  be  a  departure  (2;). 

Conolnsion  The  conclusion  of  a  new  assignment  must  be  with  a  verification,  in  order 
of  new  as-  ^^^  ^j^^  defendant  may  have  an  opportunity  of  answering  it  (y).  After 
■ignmen  .  g|jj^^jjg  ^^  matter  newly  assigned,  the  form  usually  is  thus :  "  and  which 
said  trespasses  above  newly  assigned,  are  other  and  different  trespasses 
than  the  said  trespasses  in  the  said  second  plea  mentioned,  and  therein  at- 
tempted to  be  justified ;  wherefore,  inasmuch  as  the  defendant  hath  not 
answered  the  said  trespasses  above  newly  assigned,  the  plaintiff  prays 
judgment,  and  his  damages  by  him  sustained,  on  occasion  of  the  commit- 
ting theroreof,  to  be  adjudged  to  him,  &c."  {z).  And  though  with  respect 
to  the  latter  part  of  this  conclusion,  it  has  been  said  that  it  would  be  more 
correct  if  it  were  to  stop  at  the  words,  "  et  hoc  paratus  est  verificare^ 
without  praying  judgment  against  the  defendant,  for  not  answering  the 
trespasses  newly  assigned  when  it  was  impossible  he  should  answer  it  be- 
fore it  was  alleged  (a)  ;  yet  it  may  be  observed  that  matter  newly  assign- 
ed is  always  considered  as  having  been  already  stated  in  the  declaratio&i  ^ 
and  consequently  the  defendant  might  have  answered  it  if  he  had  thought 

fit  to  plead  to  the  injury  really  intended  to  be  complained  of.  ) 

1 

[  •689  ]      *A  new  assignment  being,  as  already  observed,  in  the  nature  of  a  tow 

Pleas  to      declaration,  and  dismissing  the  previous  pleading  from  consideration,  so  far 

^f^  ""as  respects  the  matter  newly  assigned,  the  defendant  should  plead  to  itpre- 

ignmen  .  ^jgg|y  ^g  to  a  declaration  (6),  either  by  denying  the  matter  newly  assigned, 

by  the  plea  of  not  guilty,  Ac.  (c)  (1)  or  by  answering  it  by  a  special  plet. 

of  matter  of  justification  (rf),  and  he  mayplead  several  pleas  (e).    As  the 

plaintiff  avers  that  the  trespasses  newly  assigned  are  other  and  different 


s)  See  fonns  ^ost,  toU.  iiL    As  to  replying         {x)  See  the  form,  2  Co.  6.  a,  10  b;  But, 
18,^  anU,  592,  698,  688,  n.  (m).  £nt  608;  pott,  yoI.  ill.  and  9  Wentw.  Indes. 


tEu. 

{i'T^Ym,  Ab.  Trespass,  IT.  a,  4.  pi.  19;  cxxiv. 

Winch.  65;  4  Leon.  15,  16;  10  East,  79,  81;  (a)  Freem.  288. 

7  Taunt.  156;  ante,  682,  688.  (6)  Gonldsb.  101;  Moore,  540;  Cro-Bii. 

(tt)  10  East,  80.  580,S.  C. 

(x)   2  Leon.  199;  CJom.  Dig.  Pleader,  F.  11;  (c)  ^  the  form,  po$t,  yoL  iii.;  Bro.  Ah. 

pott,  645.  Trespass,  pi.  859. 

(y)  Bac.  Ab.  Trespass,  I,  4, 2;  Lntw.  1401 ;  {d)  Bro.  Ab.  Trespass,  pL  168,  268. 859. . 

1  Sannd.  108.                    (e)  Bao.  Ab.  Trespass,  L  4. 2. 

(1)  Vide  Pratt  v.  Oioome,  15  East,  285. 
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to  those  mentioned  in  the  plea,  he  waives  or  abandons  the  trespasses  which    ^^  ™* 
the  dofcDdant  has  justified,  and  it  is  not  necessary  to  plead  over  again  to  ^^YHy.  New 
the  new  assignment  any  matter  of  justification  necessarily  covered  by  the  assign- 
plea ;  as  if  common  of  pasture  at  all  times  of  the  year  be  pleaded  and  the  ments. 
plaintiff  new  assigns  that  the  defendant  entered  at  other  times,  the  right 
of  common  of  pasture  cannot  be  set  up  in  the  plea  to  the  new  assignment 
(/).    So  the  defendant  cannot  plead  to  the  new  assignment,  that  the  place 
(g)or  trespass,  &c.  mentioned  therein,  is  the  same  as  that  mentioned  in  the 
plea ;  and  if  in  truth  they  are  the  same,  the  defendant  should  plead  not 
guilty,  and  take  advantage  of  it  in  evidence,  as  the  plaintiff  would  be 
'  estopped  from  proving  any  trespass  in  the  same  place,  &c.  (A).    For  the 
same  reason,  the  defendant  cannot  justify  at  a  different  place,  and  traverse 
the  place  mentioned  in  the  assignment  (i)  ;  and  when  the  plaintiff  traverses 
the  plea,  as  well  as  new  assigns,  the  defendant  cannot,  as  to  the  matter 
answered  in  the  plea,  plead  new  matter,  but  must  stand  by  his  plea  (A;). 
If  the  new  assignment  be  bad,  the  defendant  should  demur,  and  it  may  be 
frequently  necessary  so  to  do,  if  the  defendant  wish  to  avail  himself,  of 
his  plea  of  Hberum  ienementum  (/). 

In  the  action  of  trespass  quare  clausum  fregit,  where  the  plaintiff  new  Suffering 
assigns,  it  often  becomes  prudent  to  suffer  judgment  by  default  to  the  new  by  §Skuit 
assignment  (m),  or  perhaps  since  the  stat.  3  <&  4  W.  4,  c.  42,  sect.  21,  to  new  as- 
permitting  a  defendant  by  leave  of  a  judge,  in  some  actions,  to  pay  money  «gpm«nt. 
into  Court,  to  do  so,  and  plead  such  payment.     This  arises  from  the  pro-  ^^^  ^^ 
Tisions  of  the  statute  22  &  23  Gar.  2,  c.  9,  s.  136,  as  to  costs.     It  has 
been  determined  upon  the  construction  of  that  statute,  *that  a  certifi-  [  *640  ] 
eate  to  entitle  the  plaintiff  to  full  costs,*  where  the  damages  arc  under  40s., 
is  unnecessary,  whenever  it  appears  from  the  whole  record  that  the  free- 
hold did  or  did  not  come  in  question  (n).     And  it  has  been  held  in  conse- 
qaence,  that  when  there  is  a  special  plea  and  a  new  assignment,  and  the 
plaintiff  recovers  upon  the  new  assignment,  he  will  in  general  be  entitled 
to  full  costs,  whether  the  special  plea  be  not  traversed,  or  whether  it  be 
traversed  and  found  for  the  defendant  (o).     This  often  renders  it  danger- 

fOQs  to  plead  to  the  new  assignment,  and  particularly  so  when  the  defend- 
ant has  a  good  case  upon  his  special  pleas,  since,  notwithstandiog  he  may 
succeed  on  his  pleas,  and  thus  fully  answer  the  whole  matter  substantially 
ii  dispute,  the  plaintiff  will  be  entitled  to  the  general  costs  of  the  action, 
I  if  he  can  prove  any  trifling  act  of  excess  on  the  part  of  the  defendant, 
i  In  cases  of  this  description,  it  is  therefore  often  expedient  to  suffer  judg- 
I  ment  by  default  to  the  new  assignment,  and  thus  at  the  trial  to  confine  the 
i    matters  of  dispute  to  those  which  are  answered  by  the  pleas ;  for  although 


(/)  Goaldsb.  191;  Moore,  640;  Oro.  £lix. 
^.  S.  C;  and  Me  the  case  in  note  {h) 
ittfra. 

ig)  Moore,  460;  Jenk.  6th  Cent.  275. 

{h)  Supra,  note  (/);  Yin.  Ab.  Trespass, 
U.  a,4,'pl.  10;  Bao.  Ab.  Trespass,  I.  4,  2;  1 
Saund.  299  c.  115;  Cro.  £liz.  855,  498;  14  H. 
8,4,  pi.  8;  Bro.  Ab.  Trespass,  168;  27  H.  8, 
7,  pi.  21;'  Bro.  Ab.  Trespass,  8.    « 

(t)  Bro.  Ab.  Trespass,  pi.   168;  Yin.  Ab. 

Trespass,  XJ-,  a,  4,  pi.  9,  10, 15. 

{k)  Czo.  EUx.  812;  Bao.  Ab.  Trespass.  I. 
4, 2.  r-- 


(I)  2  Bing.  49;  Dyer.  b.  pi.  147. 

(m)  See  1  Saand.  800,  n.  And  see  the 
note  of  the  editors  of  the  5th  edition,  in  which 
the  cases  on  this  sabjeot  are  all  collectedl  and 
the  resnlt  Tory  perspicuously  stated.  <**  And  see 
Tidd,  9th  edit.  966,  978. 

(»)  2  Hen.  Bla.  2;  id,  341;  7  T.  R.* 
659. 

(0)  2  Ley.  284;  2  Stra.  1168;  1  East,  850; 
8  6.  &  Aid.  448.  The  cases  in  4  Taunt.  48, 
and  Cockerell  v.  AUanson,  Hullock  on  Costs, 
76,  seem  scarcely  reconcilable  with  the  author- 
ities  before  mentioned. 
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Beplioation 
to  a  plea  to 
anew  as- 
signment 


this  mode  of  proceeding  enables  the  plaintiff  to  obtain  costs  as  upon 
judgment  by  default^  if  he  think  proper,  yet  if  he  proceed  to  trial  on  thl 
special  plea,  and  fail,  the  defendant  will  be  entitled  to  the  general  costs! 
for  the  plaintiff  might  have  entered  a  nolle  prosequi  as  to  that  plea,  aaj 
assessed  his  damages  on  the  new  assignment  before  the  sheriff,  and  con! 
qaently  need  not  have  proceeded  to  trial  (p).  The  defendant  must,  hoi 
ever,  take  care  that  a  plea  of  not  guilty  be  not  left  entire  upon  the  recorc 
for  as  the  matters  newly  assigned  are  considered  as  virtually  contained  i| 
the  declaration,  it  has  been  held  that  the  effect  of  a  general  •  plea  of  n( 
guilty  to  the  whole  declaration  is  to  prevent  the  plaintiff  from  availini 
himself  of  the  judgment  by  default  to  the  now  assignment,  by  assessin] 
the  damages  before  the  sheriff,  and  to  compel  him  to  go  to  trial  notwitl 
standing  such  judgment  (g).  The  defendant,  therefore,  where  he  hj 
originally  pleaded  the  general  issue,  and  is  afterwards  desirous  of  suffei 
ing  judgment  by  default  to  a  new  assignment,  should  when  ho  suffei 
such  judgment,  enter  a  retraxit  of  the  plea  of  the  general  issue,  as  far 
the  same  relates  to  the  trespasses  newly  assigned.  It  is  justly  observe 
that  there  is  nothing  incongruous  in  this,  since  the  decisions  upon  thii 
point  have  proceeded  entirely  upon  the  ground  that  the  trespasses  newlj 
assigned  are  virtually  included  in  the  declaration  (r).  And  it  has  acco^ 
dingly  been  decided,  that  where  the  defendant  adopted  this  course,  and 
terwards  obtained  a  verdict  upon  one  issue  going  to  the  whole  cause  ol 
action,  (exclusive,  of  'course,  of  the  trespass  newly  assigned^)  ho  was  en^ 
titled  to  the  costs  of  fcidX  (5). 

To  the  plea  or  pleas  to  the  new  assignment,  the  plaintiff  should  repli 
precisely  as  to  pleas  to  a  declaration,  and  if  the  plea  be  such  as  would  re-| 
quire  a  new  assignment,  if  pleaded  to  a  declaration,  the  plaintiff  should 
again  new  assign  to  such  plea  (JT), 

The  Conclusion  of  replications,  in  particular  instances,  has  already 
been  pointed  out  («).  We  have  seen  that  c«?ery  replication  must,  in  point 
of  /orm,  conclude  either  to  the  country  or  with  a  verificaiion  (x).  We 
have  also  shown  when  or  not  a  prayer  of  judgment  is  or  not  essential  or 
advisable  (y).  It  may  here  suffice  to  observe,  that  when  a  replication  (fc-J| 
nies  the  whole  of  the  defendant's  plea,  containing  matter  of  fact,  it  should 
conclude  to  the  country  y  thus  :  "and  this  the  plaintiff  prays  may  be  in- 
quired of  by  the  country,  &c."  (z)  (1).  And  it  is  an  established  rule  appli-  j 
cable  to  every  part  of  pleading,  subsequent  to  the  declaration  that  when 
there  is  an  affirmative  on  one  side,  and  a  negative  on  the  other,  or  vice 


(p)  18  East,  191. 

(9)  8  B.  &  B.  117;  6  Bing.  196;  2  M. 
k  P.  859,  S.  C;  1  Y.  &  J.  864;  1  B.  &  C. 
278. 

(r)  1  Sannd.  800  b,  n.  (/),  6th  edit 

(s)  9  B.  &  C.  618;  and  see  per  Beet,  G.  J., 
5  Bing.  199.  The  fonu  of  snoh  retraxit^  as 
ghen  in  1  Sannd.  6th  edit.  tU  Bupra,  is  as  fol- 
lows, "and  the  said  defendant,  relinquishing 
his  said  plea  by  him  firtt  above  pleaded  to  ilu 
»aid  declaration,  so  far  as  the  same  plea  re- 
lates to  the  said  trespasses  above  newly  as« 
signed,  says  nothing  in  bar  or  preolosion  of  the 
said  trespasses  above  newly  assigned;  where- 


fore, &o." 

(0  1  Sannd.  299  0.  See  the  forms  retercd 
to,  in  9  Wentw.  Ind.;  2  Go.  6,  and  nott,  toL 

UL 

(«)  Jinti,  599  to  601,  and  see,  as  to  the 
eonclusion  in  general,  Gom.  Dig.  Pleader,  F.  5, 
£.  82;  Go.  Lit.  808  a.  AH  affirmative  plet^ 
ings  whioh  do  not  oonclode  to  the  eocnitiyt 
must  oonclude  with  a  verifioation,  Steph.  2d  ed. 
486.    Origin  of  the  rule,  id.  486. 

{x)  AnU,  599,  600. 

(y)  jfnic,  602. 

(2)  lBaund.108;  1  Burr.  816;  2/i.lQ22; 
Dougl.  94,  428;  2  T.  B.  442,  448. 


(1)  And  not  <«of  this  he  puts  himaelf  on  the  ooontiy.'^    Hartwen  v.  Hemmenwaj,  7  FSek. 
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ItrsOj  the  ooncliision  should  be  to  the  country  (1),  although  the  affinnative    »•  <■■ 

fd  negative  be  not  in  express  words,  but  only  tantamount  thereto  (a).  ^jiJP'^New 
may  also  be  laid  down  as  a  safe  rule,  that  where  a  defendant  cannot  assign- 
like  any  new  or  other  issue  in  his  rejoinder  than  the  matter  he  had  before  ments. 
bleaded  without  a  departure  from  his  plea,  or  where  the  issue  on  the  re* 
{oinder  would  be  the  same  in  substance  as  on  the  plea,  the  plaintiff  should 
leoQclude  to  the  country  (6) ;  and  it  is  not  material  in  this  case,  whether  . 
^  replication  contain  a  formal  traverse,  lor  where  a  traverse  comprises 
the  Mhole  matter  of  the  plea,  the  replication  may  still  conclude  to  the 
sonntry  (c)  (2).    It  suffices  that  there  is  a  good  traverse  of  the  substance 
of  the  plea  {d).    In  debt  on  bond  for  not  accounting,  the  defendant  plead- 
ed that  he  did  account.    Replication  that  defendant  received  £2000.  for 
irbich  he  did  not  account.     Rejoinder  that  he  received  it  *from  particular  [  *642  ] 
persons,  and  that  he  accounted  for  the  same.    It  was  held  that  a  surre- 
joinder that  the  monies  mentioned  in  the  replication,  and  those  mentioned 
pa  the  rejoinder,  wore  different  monies,  might  conclude  to  the  country  (e). 
Has  conclusion  is  also  proper,  where  a  particular  fact  is  selected  and  de- 
nied, without  any  inducement  or  formal  traverse  (/).    But  the  plaintiff 
is  still  at  liberty,  where  he  only  denies  one  of*  several  facts,  and  not  the 
whole  substance  of  the  plea,  to  commence  his  replication  with  an  induce- 
sent,  and  formally  to  traverse  the  particular  fact,  and  conclude  with  a 
Terification,  though  this,  as  already  observed,  tends  to  unnecessary  pro- 
Hxity,  delay  and  expense  (g)  ;  and  when  this  form  is  adopted,  the  conclu- 
sion should  be* with  an  averment  and  prayer  of  danages,  or  of  the  debt 
aad  damages  (A). 

It  is  a  general  rule  that  when  new  matter  is  alleged  in  replication,  it  Most  bo 
should  conclude  with  an  averment  or  verification  (3)  in  order  to  give  the  de-  ^*^it 
fendant  an  opportunity  of  answering  it,  and  an  appropriate  prayer  of  judg-  JSn  iJhen 
ment  for  debt  and  damages  or  damages  only,  according  to  the  form  of  ac-  new  matter 
tion  and  the  subject-matter  of  dispute  (i),  and  not  merely  unde  petit  jvr  "••***«*• 
dxdum  si  actione  precludi  debet  {j").    But  when  the  defendant  would  not 
be  at  liberty  to  traverse  or  answer  the  new  matter,  without  a  departure, 
the  replication  may,  notwithstanding  the  introduction  of  new  matter,  con- 
clade  to  the  country ;  as  to  debt  on  an  award  the  defendant  plead  no  award, 
and  the  plaintiff  reply  an  award,  and  set  forth  a  breach,  it  is  said  that  he 
may  conclude  to  the  country  (ft),  though  a  conclusion  with  a  verification  is 
most  usual  (/)•    And  in  an  action  of  debt  on  a  recognizance  of  bail  in  the 
same  Court,  where  the  defendant  pleads  that  no  ca.  sa.  issued  against  the 
principal,  a  replication  setting  out  the  ca.  sa.  and  concluding  with  a  veri- 

(a)  1  Saond.  108;  2  New  R.  868.  (&)  Id.;  Say.  284;  1  Salk.  4;  1  Burr.  819; 

(6)  1  Sannd.  108  b;  and  see  the  reason,  2  2  T.  R.  442,  448;  2  Marah.  864. 

U.  189, 190.  (0   Vide  Vidian  v.  Jenkins,  6  Nev.  &  Man. 

(c)  1  SaUc  4;  1  Saand.  103  a,  b.  14. 

\d)  2  T.  B.  443.  (;)  2  New  Hep.  868,  864;  1  Sannd.  108,  n. 

(e)  7  B.  &  0.  809.  1;  827,  n.  1;  2  M  68  g;  Carth.  487;  1  Lutw. 

(/)  2  T.  B.  849;  1  Salk.  4;  7  Lord  Raym.  101;  2  Wils.  66;  DougL  60;  2  T.  R.  676;  i 

Ml;  1  Sannd.  108  a.  b;  Sayer,  284.  Mod.  376. 

{g)  Id.;  2  T.R.442,448;  1  Barr.  820, 821;  (k)  1  Sannd.  827,  note  1,  oites  8  Lev.  165. 

2  Str.  871;  2  Wile.  178;  I>ougL  428.  (/)  Pott,  ^oL  iiL 


(1)  Vide  Labagh  v.  Canteen,  18  Johns.  274;  Bindon  v.  Robinson,  1  Johns.  616. 

(2)  Vide  Manhattan  Company  v.  Miller,  2  Caines,  60;  Snider  v,  Croy,  2  Johns.  428.    Patoher 
t.  Spragne,  Id.  462;  Bindon  v.  Robinson,  1  Johns.  616. 

(8)  Hamp.  Mannl  Co.  «.  BUlings,  17  Piok.  87. 
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m.  THx   fication  by  the  record,  and  a  prayer  that  the  record  may  be  inspected  bf 

ooNOLu-    ^jj^  Court  is  good,  though  no  formal  issue  be  joined  (w)  (1).     It"  the  ner 

matter  introduced  in  the  replication  be  of  a  negative  nature,  no  conclusum 

seems  to  be  necessary,  though  it  is  usually  adopted  by  using  the  common 

verification^ ''  and  this  the  plaintiff  is  ready  to  verify,  &c."  {ti). 

Estoppel.  Where  matter  of  estoppel  is  replied,  the  plaintiff  should  expressly  rely 
on  it,  or  he  will  lose  the  benefit  of  it  (o)  (2),  and  it  is  usual  to  concluds: 

L  *^^8  ]  the  replication  in  that  case,  with  a  veriiication  and  prayer  of  "judgmea^. 
if  the  defendant  ought  to  be  admitted  or  received  against  his  ovrn  acknowt 
edgment,  &c.  to  plead  his  plea  (9).  But  in  this,  and  indeed  all  other  re{h 
licatious,  it  is  sufficient,  alter  the  proper  verification,  to  pray  judgmeat 
generally,  without  pointing  out  the  appropriate  judgment  (r)  ;  and  when 
the  word  " certify "  was  by  mistake  inserted  instead  of  **  verify ^^  the 
Goui*t  appeared  to  consider  the  replication  sufficient  (s).  And  unless  as- 
signed specially  as  a  cause  of  demurrer,  a  defect  in  the  conclusion  of  a 
replication  is  aided  {t). 

Where  matter  of  record  is  relied  upon,  the  plaintiff  should  conclude  his 
replication  with  a  verification  by  the  record  (u). 

Signatare       The  Reg.  Gen.  Hil.  T.  2  W.  4.  reg.  107,  f  orders,  « that  it  shall  not  be 
of  GounBel  necessary  that  any  pleadings  which  conclude  to  the  country  be  signed  by 
counsel"  (x). 


« • 


m.      QUALTTIES  OF  A  BEPUGATION. 

The  qualities  of  a  replication,  in  a  great  measure,  resemble  those  of  a 
plea  (y),  and  are — Firsts  that  it  must  answer  so  much  of  the  plea  as  il 
professes  to  answer,  and  that*  if  bad  in  part  it  is  bad  for  the  whole ;  &o 
ondly^  that  it  must  be  conformable  to,  and  not  depart  from  the  count ; 
Thirdly^  that  it  must  present  matter  of  estoppel;  or  must  traverse  or  con- 
fess  and  avoid  the  plea ;  Fourthly ^  that,  like  a  plea,  it  should  be  certain, 
direct,  and  positive,  and  not  argumentative,  and  also  that  it  be  triable ; 
and,  Fifthly y  that  it  must  be  single. 

I.  MUST        1st.  We  have  already  pointed  out  the  course  which  the  plaintiff  should 

ANSWER 

*™  ^"^"      (m)  2  Marsh.  S54,  ace;  2  T.  R.  576,  iem-  As  to  prayer  of  judgment  in  a  jdea  in  ahate- 

ble  contra,  ment  or  bar,  ante,  4b8,  464. 

(n)  iSee  Co.  Lit  808  a;   1  Show.  886;  Ste-         («)  Willes,  6,  7. 
phen,  2d  ed.  487;  WUles,  6.  (0  16  &  17  Car.  2,  o.  8;  4  &  5  Ann.  c  16, 

(0)  1  Saund.  825,  note  4;  1  Co.  52  a;  ante,  s.  1 ;  1  Saund.  99,  note  2. 
469,  603,  604,  note  (o).  (u)  See  post,  vol.  iii. 

(g)  Poit,  yo\.  iii.;  Willes,  11, 18.  (x)  Jervis's  Rules,  71;    Tidd,  672,  678, 

(r)  Willes,  18;  1  Saund.  97  a;  4  East,  502,  698. 
509;  Vivian  v.  Jenkins,  5  Nev.  &  Man.  11.  {y)  Ante,  525. 

< 

—   ■  -  —    — I  _   . ■  — 

(1)  A  replication  to  a  plea  of  nul  tiel  corporation,  in  a  salt  by  a  bank,  reciting  the  title  «f 
the  act  of  incorporation  and  the  date  of  its  passage,  and  concluding  to  the  country,  is  bad; 
such  a  plea  should  conclude  with  a  verification.  The  proper  mode  of  pleading  in  such  esses  it, 
to  aver  in  the  declaration  that  the  plaintilb  are  a  corporation,  setting  forth  the  title  of  the  aot 
creating  the  corporation,  and  the  date  of  its  passage.  Onondaga  Gojinty  Bank  v,  Carr,  17 
Wend.  443. 

(2)  See  Howard  v.  Mitohell^  14  Mass.  241. 

t  See  American  Editor's  Pre&ee. 


Qp  TBE  BSPUCATIOK,  &C.  Ctt 

[idopt  irhere  the  defendant  has  omitted  to  plead  to  a  part  of  the  plaintiff's    5* 
[demand,  or  where  one  of  the  defendants  has  not  pleaded  at  all ;  and  that 


|:tho  plaintiff's  omission  to  adopt  the  proper  course  of  proceeding  thereon 
j^ll  sometimes  occasion  a  discanlinuance  (z).  Where  there  arc  several 
defendants  in  an  actioi»  e;r  cora/rac^t/,  the  plaintiff  cannot  enter  a  nolle  pro- 
'  Hqui  as  to  one  of  them,  except  upon  a  plea  by  him,  which  operates  merelj 
I  b  his  personal  or  individual  discharge  without  affecting  the  validity  of 
Ihe  debt,  as  bankruptcy  or  insolvency  ;  but  in  an  action  ez  delicto^  a  nolle 
prosequi  as  to  one  defendant  does  not  in  any  instance  discharge  the  others 
{a).  A  replication  should  also  answer  so  much  of  the  plea  as  it  professes 
to'answer  (1),  or  it  will  be  a  discontinuance  (fr).  And  it  is  a  rule  th«t  [  *644  j 
in  entire  replication  bad  in  part  is  bad  for  the  whole  (2)  ;  as  if  to  a  plea 
tt  the  statute  of  limitations  to  two  counts  of  a  declaration,  the  plaindff 
flhoold  reply  that  the  accounts  were  between  the  plaintiff  and  defendant 
IS  merchants,  if  this  replication  should  be  bad  as  to  one  of  the  counts  it 
k  bad  also  to  the  other  (c).  But  this  rule  does  not  apply  where  the  mat- 
ter objected  to  is  merely  surplusage  (e/)  ;  and  where  a  defendant  sued  as 
in  executor  or  administrator  has  pleaded  several  judgments  outstanding, 
it  would  be  a  sufficient  answer  to  the  whole  plea  to  deny  the  validity  of  one 
if  the  judgments  (e). 

2dlr.  It  is  also  a  settled  rule,  that  the  replication  must  not  depart  from    n.  mmfc 
ihe  allegations  in  the  declaration  in  any  nuUerial  matter  (/)  (8).    But  if  ><>*  i>>v 
the  allegationnn  the  declaration  be  immaterial,  the  replication  may  vary,  'pi^JJ^ 
nnd  state  another  ground  ;  thus,  in  detinue,  if  the  declaration  state  a  bail-  nov,  fto. 
nent  that  is  in  general  immaterial,  and  therefore  if  the  defendant  in  his 
plea  state  a  different  bailment,  the  plaintiff  may,  without  traversing  that 
u  the  plea,  show  the  detention  was  wrongful  without  being  guilty  of  a  de- 
partore  (o*).     A  departure  in  pleading  is  said  to  be  when  a  party  quits  or 
departs  from  the  case  or  defence  which  he  has  first  made,  and  has  recourse 
to  another  ;  it  occurs  when  the  replication  or  rejoinder,  Ac.  contains  mat- 
ter not  pursuant  to  the  declaration  or  plea,  &c.  and  which  does  not  support 
ifid  fortify  it  (A)  (4).    A  departure  in  pleading  cannot  of  course  take  plaot 

it)  AnU^  628>  624;   and  ste  Com.  Dig.  (e)  1  Saund.  SS7  b,  note  2. 

nexier,  F.  4;  W.  1,  2,  8;  1  B.  &  P.  411.  (/)  Bee  the  diBcouion  in  Qledstano  v.  Hew- 

(«)  AnU,  46,  n.  (y),  567.  668.  Ut,  1  Tyr.  446. 

(6)  Com.  Dig.  Pleader,  F.  4»  W.  2;  1  Sannd.  {g)  Gledstane  v.  Hewitt^  1  T^yr.  446;    1 

^   See  this  rale  illoBtrated,  as  it  applies  to  Cromp.  &  Jen  665. 

*plea,  ttnie^  528.    The  same  principles  apply  (A)  2  Saand.  84  a,  note  1;  Co.  Lit  804  a; 

to  a  replication.  2Wil8.  98;   Com.  Dig.  Pleader,  F.7, 11, 16; 

^  (c)  Com.  Dig.  Pleader,  F.  25;  8  Tr.  87C;  1  East,  89;   1  B.  &  C.  470;  Tidd»  9th  ed.  688; 

CMwI.  28,  n.  8;  2  Id,  127.  Stephen,  2d  ed.  451. 

{i)  Id.;  3  T.  B.  874,  877;  1  East,  219. 

(1)  Vide  MarsteUer  v.  M'Clean,  7  Cranoh,  156.  A  replication  which  neither  admits,  denies, 
Dorajoids  the  averments  in  the  plea,  is  bad.  Mason  v,  Craig.  8  Stew,  k  Port  889;  Gibbins  v. 
Ogdeii,  8  Halst  288.  A  good  single  replication  to  seTeral  pleas,  as  all  containing  the  same 
BMter,  must  be  good  as  to  each  plea  singly.    Lapham  v.  Briggs,  1  Williams,  (Vt.)  26. 

(2)  Vide  Martin  v.  Williams,  18  Johns.  268. 

(3^)  Lindsay  «.  Jamison,  4  M*Cord,  98;  ColKns  v.  Waggoner,  Breese,  26;  Fowler  v.  Macomb, 
•  Boot,  888.  A  departure  in  pleading,  is  where  a  previous  ground  in  the  pleading  is  abandoned 
^  ft  new  ground  assumed.  Haley  «.  MTherson,  8  Humph.  104;  M'Aden  v.  Qlbeon,  6  Ala- 
Nna,  841;  Wells  «.  TeaU,  5  Blaekf.  806;  Allen  o.  Mayson,  8  Brevard,  207. 

(4)  Andrews  e.  Waring,  20  Johns.  160.  Wyman  v,  Mitchell,  1  Cowen,  819.  14  Mass.  10S. 
f»M  9.  Fox,  16  Mass.  129;  Keay  «.  Goodwin,  16  Mass.  1,  2;  Hapgood  «.  Houghton,  7  Pick, 
^li  Dawes  9.  Witifthip,  16  Mast.  291;  littto  v.  Blunt,  9  Pick.  488. 
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8.  won   until  tho  replication,  but  it  may  arise  in  that  or  acysnbseqaeot  pleading  (1).  j 
wJjnnSam  ^^  ^^  "^^  allowed  because  the  record  would,  by  such  means,  be  ^puii  iota 

^eoLABA-  endless  prolixity,  for  if  it  were  permitted,  he  who  has  departed  irom-an^ 

tttw,  &0.  relinquished  his  first  ground  or  plea,  might,  in  every  different  stage  of  tht 
cause,  resort  to  a  second,  third,  or  even  further  ca^  or  defence,  and  tliere^ 
by  pleading  would  become  infinite  (t)  ;  and  if  parties  were  permittc^d  t# 
wander  from  fact  to  fact,  forsaking  one  to  set  up  another,  no  issue  cooli: 
be  joined,  nor  could  there  be  any  termination  of  the  suit  (j).  A  depaiw 
ture  may  be  either  in  the  substance  of  the  action  or  defence,  or  the  lawot 
which  it  is  founded  (Ar)  ;  as  if  a  declaration  be  founded  on  the  commoal 
law,  and  tbo  replication  attempt  to  maintain  it  by  a  special  ciAom  or  act: 
of  parliament  (/).     So,  if  in  replevin  for  taking  the  plaintiff's  goods  ani, 

[  *646  ]  chattels,  to  wit,  a  lime-kiln,  the  *defendant  avows  under  a  distress  for  ren^ 
and  the  plaintiff  pleads  in  bar  that  the  lime-kiln  was  affixed  to  the  free- 
hold  ;  this  is  a  departure,  the  declaration  being  for  goods  and  chattcisi 
and  the  plea  in  bar  stating  the  property  to  be  part  of  the  freehold  (m)  (2). 
And  where  in  replevin  for  taking  goods  of  the.  plaintiff,  the  defendaot 
made  cognizance  of  the  taking  as  a  distress  for  rent  upon  a  demise  to  the 
plaintiff,  and  she  pleaded  in  bar  that  she  was  a  married  woman  at  the  time 
of  the  demise,  and  when  the  rent  accrued  due  it  was  held  that  such  plea 
in  bar  negatived  the  cause  of  action,  as  it  was  to  be  presumed  the  husbaod 
was  alive,  so  that  the  goods  could  not  be  tho  plaintiff's  property  (n).  So 
where  in  assumpsit  by  an  executor  on  several  promises,  which  were  all 
laid  to  have  been  made  to  the  testator,  to  which  the  defendant  pleaded  the 
statute  of  limitations,  and  the  plaintiff  replied  a  subsequent  promise  I0 
himself,  the  replication  was  held  to  be  a  departure,  and  therefore  bad  (0) 
(8).  A  variety  of  other  instances  are  collected  in  the  digests  (/?).  Bat 
where  in  detinue  on  a  bailment  of  a  promissory  note,  to  be  re-delivered  oa 
request,  defendant  pleaded  that  the  note  was  deposited  by  plaintiff  as  a 
pledge  for  the  repayment  to  defendant  of  a  loan  of  j£50,  and  the  replica* 
tion  stated  a  tender  of  J£50,  on  a  special  demurrer,  the  replication  was 
held  good,  and  no  departure  (9).  If  a  declaration  describe  a  bill  or  note 
as  having  been  endorsed  to  the  plaintiff  by  the  payee,  and  the  dcfeodaal 
plead  that  indorsee  was  a  married  woman,  it  is  no  departure  in  the  repli- 
cation to  state  that  sho  endorsed  by  the  authority  of  her  husband  (r). 

* 

(i)  2  Saand.  S4  a,  note  1;  Stephen,  2d  ed.         (0)  2  SauDd.  68  g,  S4;  wnies*  29;  1  Salk 

458.  28;  t>  Mod.  800;  2  Stra.  890;  8  £a«t,  409. 

{j)  Snmmary  Treat,  on  Pleading,  92.  {p)  Com.  Dig.  Pleader,  F.  6,  7,  8,  9,  jtc; 

(k)  Co.  Lit.  Si04  a;  2  Saand.  84  a.  Bac.  Ab.  Pleas,  L.;  Yin.  Ab.  Departait;  1 

(/)   Co.  Lit.  804  a;  Coul  Dig.  Pleader,  F.  Archb.  247,  258. 
7,  6;  Carth.  806.  r  q)  Gledatane  «.  Hewitt,  1  Cromp.  A  J.  566; 

(m)  4  T.  R.  604 ;  2  Saand.  84  b.  1  Tyr.  460. 

(n)  7  Taunt.  72.  (r)  Prince  v.  Brnnette,  1  Bing.  N.  C.435. 

(1)  Vide  Sterna  v.  Patterson,  14  Johns.  132.  Munroe  9.  Allaire,  2  Caine^,  320.  Ikr- 
low  V.  Todd,  8  Johns.  867.  Spencer  9.  Soathwick,  10  Johns.  269.  20  Johns.  16;$.  6  GreeaL 
481. 

(2)  See  also  Sibley  v.  Brown,  4  Pick.  187. 
(8)  An  averment  of  the  value  of  goods  in  a  plea  of  pltnt  adminiitravit  prater ^  is  not  mta- 

rial  and  traversable.  A  rejoinder  averring  that  the  defendant  has  assets  but  not  more  tbui 
sufficient  to  pay  and  satisfy  a  Judgment  of  upwards  of  91000;  was  held^  not  a  departure  from 
a  plea  of  pUtu  adminutravU  praUr,  averring  the  gooda  iinadminiatertd  to  be  c^  the  value 
«b47  of  91. 


OF  THE  REPLICATION,  Ao. 
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Bat  a  departure  more  freqaentlj  occurs  in  a  rejoinder  (5).    Thus,  if  in  n. 
action  of  debt  on  an  arbitration  bond,  the  defendant  plead  that  no  award  y't^^!^ 


p  made,  and  the  plaintifif  in  his  replication  set. on  an  award,  and  assign 
jbreach,  it  has  been  held  that  the  defendant  cannot  rejoin  that  an  award  *<<>'>  *& 
18  act  tendered  (l),or  that  the  defendant  hath  performed,  or  been  ready 
perform  it  (^)  (2).     If  the  award  be  in  such  case  set  out  by  the  plaintiff 
his  replication,  and  a  fatal  defect  appear  on  the  face  of  it,  the  defendant 
17,  it  seems,  demur  («)  ;  or,  if  the  plaintiff  set  it  out  partially,  the  de« 
idant  may  set  out  the  whole,  ^and  then  demur  (z).     So,  where  in  an  ac-  [  *646  J 
m  on  a  bond  conditioned  for  the  payment  of  an  annuity,  the  defendant 
leaded  no  svch  memorial  as  the  statute  17  G.  8  required  ;  and  the  plaintiff 
)plied  that  there  was  a  memorial  which  contained  the  names  of  the  parties, 
^  and  the  consideration  for  which  the  annuity  was  granted  ;  and  the  de- 
idant  rejoined  that  the  consideration  was  untruly  alleged  in  the  memorial 
have  paid  to  both  obligors,  for  that  one  of  them  did  not  receive  any 
irt  of  it ;  it  was  held  that  this  rejoinder,  stating  a  new  fact,  was  bad,  as 
^ing  a  departure  from  the  plea  (jy).     So,  if  bail  plead  no  ca.  sa.  against 
principal,  and  in  their  rejoinder  allege  that  the  ca.  sa,  stated  in  the  rep* 
ition  did  not  lie  four  days  in  the  office,  this  is  a  departure  (2).     So,  in 
action  of  debt  on  bond,  conditioned  for  performance  of  covenants,  if 
|e  defendant  plead  performance^  and  the  plaintiff  reply,  and  assign  a 
kch,  the  defendant  cannot  rejoin  any  matter  in  excuse  of  performance  (a). 
»,  where  in  trespass  for  impounding  the  plaintiff's  mare,  the  defendant 
ided  that  Ae  was  doing  damage  to  the  king  in  his  forest  of  Wahham. 
^d  the  plaintiff  replied  a  right  of  common  in  the  forest,  and  the  defend* 
it  rejoined  that  the  mare  was  mangy,  and  doing  damage,  and  that  there- 
he  took  and  impounded  her ;  this  was  held  to  be  a  departure  from  the 
u  because  the  plea  was,  that  the  mare  was  doing  a  private  trespass  to 
king  in  his  forest,  and  that  therefore  the  defendant  impounded  her,  but 
|e  rejoinder  is,  that  the  mare  was  mangy,  which  is  a  common  nuisance  (^). 
id  where  in  trespass  for  impounding  the  plaintiff's  ox,  the  defendant  ju^ 
led  the  taking  damage  feasant,  and  the  plaintiff  entitled  himself  to  com- 
m  of  pasture  for  one  ox,  in  the  place  in  which,  &c.  and  the  defendant 
Ijoined*  that  the  plaintiff  had  surcharged  the  common  with  that  ox,  it  was 


(«)  See  Com.  Dig.  Pleader,  P.  6,  7,  8,  9, 
fte.  for  the  iofltanoes  of  a  defeotive  rejoinder, 
«i>(l2Siand.  83,  81,  note  1;  188;  1  Saund. 
in,  note  3;  346  o.  la  trespass  against  three 
t^ran  assault  and  battery,  all  pleaded  the  gen- 
^  issue,  and  om  Justified  in  defence  of  his 
frcabold.  Replication  unnecessary  force  by 
^^■.  A  rejoinder  that  all  the  defendants  did 
^  use  unnecessary  force,  was  held  bad  on  de- 
^narrer,  as  not  pursuing  the  prior  pleadings,  4 
B.  k  C.  704. 

it)  2  Saund.  188;  1  Sid.  10;  Stephen,  2d 
•^jt.  452.  As  to  rejoining  that  the  award  was 
toid  oa  account  of  some  extrinsic  fact,  see  post, 

ei7. 

^  («*)  4  Salk.  72;  1  Sannd.  lOS,  note  1;   2 
«wid.  62  b,  note  6;  11  East,  188. 


(x)  11  East,  188. 

(y)  4  T.  R.  585;  2  Hen.  Bla.  280,  S.  C. ;  16 
East,  41;  see  11  East,  188.  It  should  be  ob- 
served,  tliat  the  case  in  the  text  did  not  turn 
on  the  58  Geo.  8,  o.  141;  bat  on  the  17  Geo. 
8,  0.  26,  which  requires  that  th6  tfked  shaU 
truly  state  the  consideration ;  and  the  defend- 
ant's rejoinder,  therefore,  contained  an  objec- 
tion which  applied  more  to  the  deed  than  thf 
memorial. 

(s)  1  Wile.  384;  16  East,  41;  7  B.  &  C. 
800;  see  ante,  469. 

(a)  2  Saund.  83  c;  Co.  Lit  804  a;  Com. 
Dig.  Pleader,  F.  6,  &c.;  see  instances,  Steplk 
2d  ed.  453. 

(6)  2  Wils.  96;  2  Sannd.  94  b. 


(1)  See,  however,  Allen  v.  Watson,  16  Johns.  205,  recognising  Fisher  «.  Plmbly,  11  £sit» 

lOo. 

(2)  8o,  he  cannot  r^in  thai  the  award  was  not  flnaL    Barlow  p»  Todd,  8  Johns.  868^ ' 
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adjudged  that  the  rejoinder  was  a  departure  from  the  plea,  because  therej 
BABf  mom  ^^  ^  great  difference  between  damage  feasant  and  a  surcharge  of  comroo 


BA-  and  the  surcharge  should  have  been  pleaded  at  first  (c).     So,  in  debt 
•  A^  bond  conditioned  to  perform  the  covenants  in  a  lease,  one  of  which  w 
that  at  every  felling  of  timber,  defendant  would  make  a  fence,  the  defeo 
ant  pleaded  that  he  hcul  not  feMed  any  wood.     Replication  that  he  fell 
wood,  but  made  no  fence  ;  and  the  court  held  that  a  rejoinder  that  the  d 
fendant  did  make  a  fence^  was  a  departure  from  the  plea  (d).    The  p 
[  *647  ]  should  have  been  that  defendant  felled  wood,  and  made  a  fence,  *and 
all  these  cases,  to  avoid  a  departure,  the  whole  matter  should  be  shown 
once  in  the  plea  (e). 

But  matter  which  maintains,  explains,  and  fortifies  the  declaration 
plea  is  not  a  departure  (/).    Thus,  if  bail  plead  that  no  ca.  sa.  was  d\ 
sued  out  and  returned  according  to  the  practice  of  the  Court,  and  the 
plaintiff  reply  setting  out  a  ca,  sa.  but  directed  to  the  sheriff  of  a  wroi 
county,  the  defendant  may  rejoin  that  the  venue  was  laid  in  another  coui 
ty,  and  that  therefore  the  ca.  sa.  was  not  duly  sued  out  (g*).     So  in  tret- 
pass  for  taking  a  horse,  if  the  defendant  justify  for  a  distress  damt^efea^ 
santj  the  plaintiff  may  reply  that  the  defendant  afterwards  used  the  honeyj 
which  shows  that  he  was  a  trespasser  ab  initio  (A)  (1).     So  if  in  debt 
bond  to  indemnify  the  plaintiff  from  tonnage  due  to  A.  the  defendant  plead 
non  damnificatus^  and  the  plaintiff  reply  that  A.  distrained  for  the  said 
tonnage,  and  the  defendant  rejoin  that  nothing  was  due  to  A.  for  tonnage, 
this  is  not  a  departure,  for  if  nothing  were  duo  there  was  in  law  no  dam- 
age (t).     And  it  seems  that  in  debt  on  bond  conditioned  to  perform  an 
award,  the  defendant,  though  he  pleaded  no  award  made^  may,  to  a  repli- 
cation setting  out  an  award  in  part,  rejoin  setting  out  the  whole  award  ver^ 
balim,  by  which  it  appeared  that  the  award  was  bad  in  law,  being  made  as 
to  matters  not  within  the  submission  (A:).    The  Court,  on  demorrer,  cod* 
sidered  that  there  was  no  departure,  as  the  plea  of  no  award  meant  no  legal 
and  valid  award,  according  to  the  submission  (Ac).    And  if  a  decliratioa 
on  an  apprenticeship  deed  chaise  that  the  defendant  would  not  instruct 
the  apprentice,  and  compelled  him  to  leave  his  service,  and  the  defendaat 
plead  that  the  apprentice  misconducted  and  absented  himself,  it  will  be  do 
departure  to  reply  that  after  the  misconduct,  &c,  the  apprentice  offered  to 
return,  &c.  but  the  defendant  refused  ;  for  this  supports,  explains,  and  for- 
tifies the  declaration  (A.    And  if  the  plaintiff  vary  in  his  replication  froa 
this  count  or  the  defenaant  in  his  rejoinder  from  his  plea,  in  time,  plac$f 
or  other  matter  when  immaterial,  it  is  not  a  departure  (2).     As  if  in  a 
declaration,  a  promise  be  stated  to  have  been  made  twenty  years  ago,  and 


I 


(c)  1  9aU[.  281;  WUlei»  688;  2  Swuid. 
84  c. 

{d)  Dyer,  258  U 

(e)  See  Dyer,  268  b;  Plowd.  102;  Dyer, 
;02  b,  S.  C. 

(/)  Com.  Dig.  Pleader,  F.  11;  1  B.  &  C. 
466. 

ig)  16  East,  89. 

{h)  Id.;  1  D.  &  R.  50;  6  Id.  616;  1  Salk. 
221;  8  Will.  20;  Cro.  Jao.  148;  ante,  172, 
179;  replication,  &c.  to  Justification  under  a 


fi.  fa.,  anU,  610;  1  M.  &  P.  788. 

(0  Fortei.  841;  Com.  Dig.  Pleader,  F. 
11. 

(k)  11  East,  188;  16  Id.  89,  ud  vide  I  Bid. 
180;  1  Wils.  122;  4  X.  R.  685;  2  Hea.hk. 
280  S  C. 

(/*)  1  B.  &  C.  460.  And  see  an  instant 
in  ivhioh  a  turrejoinder^  in  an  action  upon  i 
bond  for  tbe  fidelity  of  a  clerk  was  held  Mi 
to  be  a  departure  from  the  replication,  7  U* 
809. 


(1)  Darling  V.  Chapman,  14  Mass.  103. 

(2)  ThompM>n  v.  Fellows,  1  Foster  (N.H.)  42ik 


OF  THB  BEFLICA.TION,  &C. 


MT 


I  whea  the  defendant  pleads  the  statate  of  limitations  the  plaintiff  replies    »>  wnv 
\  that  the  defendant  did  undertake  within  six  years  ;  this  is  not  a  depar-  ^^  ^^^^ 
tero  because  in  this  case  the  statement  of  the  time  in  the  declaration  was  dtoara^ 
JBimatcrial  (m).     So,  if  in  trespass  for  an  assault  at  H.  if  the  defendant  n<w»  fto. 
flead  *moliter  manus  imposuU  to  remo?e  the  plaintiff  from  his  close  at  A.^ 
and  the  plaintiff  replies  that  he  had  a  way  over  that  close,  it  is  not  a  de« 
parinre ;  for  in  transitory  actions  the  Tenuo  in  the  declaration  is  immate* 
ml  (n).     In  the  case  of  a  deed  or  other  instrument,  the  plaintiff  may  [4If6481 
leply  or  show  in  evidence  that  it  was  really  made  on  a  day  different  to  the 
day  of  the  date  (o)  ;  and  where  a  bill  or  note  is  stated  in  the  declaration 
to  have  been  made  on  a  day  which  appears  to  have  been  above  six  years 
before  the  commencement  of  the  suit,  a  subsequent  promise  or  acknowl- 
edgment within  six  years  may  be  shown  in  evidence  under  the  common 
tTeplication  to  the  plea  of  the  statute  of  limitations  (p).     But  where  time 
\er  place,  or  any  other  circumstance,  iamcUerial  the  plaintiff  cannot,  as  we 
lukve  seen,  vary  from  his  previous  statement  of  it  (7)  ;  though  where  mat* 
^.ter  of  defence  has  arisen  pending'  the  suit,  it  may  be  pleaded  puis  darrein 
iwUinuance,  relieti  verificatione  of  the  former  plea.    And  if  in  an  action 
l^^inst  a  person  as  executor,  he  plead  a  retainer  for  a  debt  due  to  him- 
>  self,  and  the  plaintiff  reply  that  he  was  only  executor  de  son  iort^  the  de* 
lei^dant  may,  by  way  of  plea  puis  darrein  continuance^  rejoin  that  he  has 
tiAce  obtained  letters  of  administration  (r). 

l?he  only  mode  of  taking  advantage  of  a  departure  is  by  demurrer, 
which  may  be-either  general  (1)  or  special  [/)  ;  and  if  the  defendant  or 
the  plaintiff,  instead  of  demurring,  take  issue  upon  the  replication  or  the 
rejo  nder  containing  a  departure,  and  it  be  found  against  Mm,  the  Court 
will  aot  arrest  the  judgment  (0- 

Sdly.  It  is  a  rule  that  a  replication  must  either,  firsts  present  matter  of  m.  hvst 
etioppH  to  the  plea,  or  secondly^  must  traverse^  or,  thirdly^  confess  and  ^^^  „ 
mwid  the  matter  pleaded  by  the  defendant  (u)  (2).    If  the  plaintiff  do  not  utoppo. 
dispute  and  cannot  avoid  the  facts  stated  in  the  plea,  but  contends  that    ob  tra- 
their  les.-al  operation  is  insufficient  to  defeat  the  action,  he  must  demur  to  ^^^^bsk,  oa 

the  plef*.  ASD  AVOID. 

^  4thly.  Another  quality  essential  to  a  replication  is  certainty ;  and  it  is 
teTu  that  more  is  requisite  in  a  replication  than  a  declaration,  though  cer- 
tainty to  a  common  intent  is  in  general  sufficient  {x).  Where  the  replica- 
tion is  only  to  2k  part  of  the  plea,  the  part  alluded  to  should  be  ascertained 


(m)  Com.  Pig.  Pleader,  F.  11;  1  Lev.  110; 
10  Mod.  34S. 

(ft)  Com.  Dig.  Pleader.  P.  11;  1  SaUc  122; 
1  lord  Raym.  120. 

(o)  4  East,  477 ;  tee  antt^  257, 268,  ud  vidi 
Tidd,  9th  ed.  689;  cites  1  Salk.  222;  8  Lev. 
848;  Stra.  22,  806. 

(p)  Bee  ante,  683  and  iupra,  note  (n).  The 
ease  in  10  Mod.  812,  is  not  law,  and  what  was 
Mud  in  Sera.  22  and  806,  aa  to  a  promissory 
Bote,  was  extra  judicial. 


(q)  Ante,  267,  588,  644. 

(r)  2  Stra.  1106. 

(s)  2  Sattnd.  84  d;  2  Wils.  96;  qwire  if  it 
onght  not  to  be  a  special  demurrer.  Com.  Di|^ 
Pleader,  F.  10;  1  Saand.117. 

(0  Sir  T.  Raym.  86;  2  Saund.  84  d. 

(u)  See  ante.  522,  578,  Stepb.  2d  ed.  82. 
.  (x)  Com.  Dig.  Pleader,  F.  17;  12  East,  263; 
as  to  certainty  in  a  declaration,  see  ante^ 
256. 


(1)  Dyson  v.  Wood,  2  Dowl.  &  Ryl.  295;  Harwcod  v.  Tappan,  2  Speers,  536.  The  Supreme 
Court  of  the  State  of  New  York  has  decided,  that  departure  was  fiital  on  general  demurrer. 
Sterns  v.  Pattenon,  14  Johns.  182;  Munro  v.  Allaire,  2  Caines,  820,  239;  Spencer  *.  Sgath^ 
vick,  10  Johns.  259;  Andrns  n.  Waring,  20  Johns.  160;  Keay  «.  Ooodwin«  16  Mats,  h 

(2)  United  &t»te»  v.  Bolbrd,  8  Peters*  81. 
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THE  QUALITIES. 


XT.  THt  ^th  certainty ;  as  if  in  assumpsit  on  several  •promises  the  defendant  has 
^"^&c!"  pleaded  infancy,  and  the  plaintiflF  reply  that  part  of  the  ^oods  were  for 
laftuuiXB.  necessary  food,  and  part  for  clothes,  it  is  said  to  be  insufficient  if  he  do 
not  dhow  what  part  was  for  the  one  and  what  for  the  other  (y).  In  general 
also,  when  material  to  the  action,  time,  place,  and  other  circumstances 
must  be  stated  with  the  same  certainty  and  precision  as  in  the  previous 
pleadings  ;  but  where  time  or  place  is  immaterial  it  should  seem,  with  an- 
alogy to  pleas  in  bar,  that  as  the  time  and  place  mentioned  in  the  declara- 
tion must  when  immaterial  be  adhered  to,  no  repetition  of  either  woald  be 
necessary  (z).  We  have  seen, that  where  extreme  particularity  in  pleading 
would  tend  to  great  prolixity  and  inconvenience,  a  general  allegation  is 
allowed  ;  on  which  principle  it  is  settled,  that  in  debt  on  a  bond  toacconut 
for  all  monies,  &c.  which  the  defendant  or  a  third  person  receives  in  the 
course  of  a  certain  employment,  it  is  sufficient  to  assign  the  breach  gener- 
ally, that  divers  sums  of  money  were  received  from  divers  perilous,  Ac, 
without  naming  from  whom  in  parftcular  (a).  There  is  so  much  similarity 
between  pleas  and  replications,  in  regard  to  the  rule  that  a  replication 
must  not  be  argumentative,  and  must  offer  matter  which  is  triable,  that  any 
further  observations  than  those  which  were  made  upon  the  subject  in  rela- 
tion to  pleas  (^)  will  be  unnecessary. 


T.  MUST 


5thly.  The  replication  must  not  be  double^  or  in  other  words,  contain 
two  answers  to  the  same  plea  (c)  (1).  For  tlie  plaintiff  ought  not  to  per- 
plex the  Court  with  two  matters,  to  attempt  to  inveigle  their  judgment,  and 
if  two  issues  were  permitted  to  be  joined  upon  two  several  traverses  on  tha 
plaintiff's  replication,  and  one  should  be  found  for  the  plaintiff  and  tho 
other  for  the  defendant,  the  Court  would  not  know  for  whom  to  give  judg- 
ment, whether  for  the  plaintiff  or  the  defendant  (d).  And  the  Court  will 
not  give  leave  to replt/  double  (2),  under  the  statute  4  A  5  Ann.  c.  16  {e) ; 
though  under  that  statute  the  plaintiff  in  replevin  may,  with  leave  of  the 
Court,  plead  several  pleas  in  bar  to  an  avowry  or  cognizance  (/)  (3).    So 


(y)  Lutw.  241;  Com.  Dig.  Pleader,  F.  4; 
antf,  4%,  497. 

(«)  See  2  Hoo.  Bla,  161;  1  Saund.  8  a; 
ante,  622. 

(«)  8  T.  R.  463;  1  B.  &  P.  640;  1  Price, 
103;  7  B.  &  C.  80.);  anta,  285,  3.^5. 

(6)  .Ante,  633  and  640.  See  an  instance  of 
an  argumeiitJitive  traverse  of  a  plea  of  a  cus- 
tom or  liberty  to  dig  fur  coal,  &o.  10  East, 


139. 

(c)  10  East,  78;  2  Campb.  176,  177;  Com. 
Dig.  Ple^ider,  F.  16;  Bep.  Temp.  Hardir.  ^9. 
See  in  general,  ante,  2^0;  duplicity  ina*]i2cat 
anU,  458,  532. 

id)  "2  Saand.'49,  60. 

(e)  Fortesc.  385;  Barnes,  864. 

{f)  2  B.  &  P.  368,  376.  As  to  the  coiti« 
see  Tidd,  9th  ed.  654,660;  1  Marsh.  284. 


(1)  Downer  v,  Howell,  26  Vermont,  897. 

(-2)  See  Hjizird  v.  S  nith,  1  J.  J.  Marsh,  66;  Little  v.  Blant,  18  Pick.  473;  Pickeri&gs. 
Pickering,  19  N.  Ilamp.  88'.). 

{'i)  The  doctrine  of  duplicity  in  pleading  has  been  somewhat  vagae  and  unsettled.  The 
pl:iintitf  cannot  reply  two  distinct  replications  to  the  defendant's  plen.  This  cannot  be  done  at 
common  Uw;  and  under  the  statute  (2  R.  S.  356,  s,  27)  can  be  done  only  by  leave  of  court  {i 
Wend.  211).  The  court,  however,  permitted"  the  replications  to  stiind,  on  payment  of  co«ts. 
Frisbie  v.  Riley,  12  Wend.  249.  The  objection  to  pleading  for  duplicity  is  an  objection  of  fons 
and  not  of  substance,  and  can  only  be  taken  advantage  of  on  special  demurrer.  If  the  pUbtif 
ireply  that  the  promise  was  made  by  the  defendant  and  a  third  person,  and  that  a  rtleau  viS 
executed  to  such  third  person,  denying  both  the  joint  promise  and  the  release,  it  is  bad  fbrds- 
plivity.     Tubbs  v.  Caswell,  8  lb.  129. 

The  rule  that  on  demurrer  judgment  shall  be  given  against  the  party  who  oommits  tbefiift 
&ult,  applies  not  to  a  case  where  the  pleading  is  bad  merely  in  form.  There  is  a  class  of  atMl 
in  toit  where  the  defendant  sets  up  matter  merely  by  way  of  ezcose,  in  which  the  pUintiff  ma/ 
reply  thai  the  defluidant  of  his  own  wrong,  and  without  the  oauaa  by  him  aUegsd  in  his  plii> 


a  replication  or  traverse  should  be  in  the  disjunctive  and  not  conjunctiTe,  ▼•  v^v 
when  if  a  part  of  the  plea  be  true  the  action  would  not  bo  tenal)le ;  as,  if'*  •**<>*■• 
to  an  action  by  an  attorney  for  fees  the  defendant  plead  that  the  action 
was  brought  for  fees  at  law  and  in  equity,  and  that  plaintiff  had  not  a  month 
before  action  brought  delivered  a  signed  bill ;  a  replication  that  the  bill  was 
not  for  fees  at  law  and  in  equity  is  bad,  for  it  should  have  been  *in  the  [  *650] 
dij'junctivo  (jg).  Bat  a  replication  may  frequently  put  in  is:?uc  several  facts 
where  they  amount  to  only  one  connected  proposition  or  answer  to  tho 
plea  (//)  (1).  And,  as  we  have  already  seen,  a  replication  may  contain 
several  distinct  answers  to  different  parts  of  a  plea  divisable  in  its  naturo 
(t) ;  as  whore  infancy  has  been  pleaded  to  a  declaration  consisting  of  several 
counts,  the  plaintiff  may  reply  as  to  part  of  the  demand  that  it  was  for  ne- 
cessaries, to  other  part  that  the  defendant  was  of  full  age  at  the  time  the 
contract  was  made,  and  to  other  part  t\\at  he  confirmed  it  after  he  came  of 
age  {k)  (2).  So,  if  an  executor  or  administrator  plead  several  judgments 
outstanding  and  no  assets  uUra^  the  plaintiff  may  reply  as  to  one  of  tho 
judgments  nul  tiel  record^  and  to  another  that  it  was  obtained  and  kept  on 
foot  by  fraud  (/).  In  trespass  de  bonis  asportatis  of  several  articles,  a  plea 
justifying  the  ren^oval  quia  damoffe  feasant  enures  as  a  several  plea  in  re- 
spect of  each  article,  and  the  plaintiff  may  reply  severally ;  thus  he  may 
traverse  the  justification  as  to  one  article,  and  as  to  another  reply  ex* 
cess  (?a).  So  if  a  plea  justify  the  removal  of  goods  of  similar  description 
enumerated  in  different  counts,  if  the  fdentity  of  the  goods  in  the  differ- 
ent counts  be  not  alleged,  the  plaintiff  may  rely  severally  in  respect  of 
the  articles  in  each  count  (n)  ;  and  the  insufficiency  of  one  of  such  sec- 
tional replications  demurred  to  for  duplicity,  in  putting  in  issue  the  wholo 
plea  by  a  traverse  absque  tali  causa^  where,  in  respect  of  matter  of  title 
oisclosed  by  the  defendant,  the  plaintiff  should  have  put  in  issue  a  por- 
tion only  of  the  plea,  by  traversing  absque  residuo  causce.  does  not  affect 
the  validity  of  the  other  replications  to  the  same  plea  (n).  In  an  action 
of  debt  on  bond,  conditioned  for  the  performance  of  covenants,  the  plain- 
tiff may,  and  indeed  ought,  by  the  statute  8  A  9  W.  8,  c.  11,  s.  8,  to  as- 
sign as  many  breaches  in  his  replication  as  he  intends  to  rely  upon  at  the 
trial,  if  such  breaches  be  not  assigned  in  the  declaration  ;  and  it  need  not  bo  • 

shown  that  this  is  done  by  virtue  of  the  statute  (o).  And  to  a  plea  of  set- 
off, consisting  of  several  demands  upon  judgment  of  recognizance  of  record, 
and  simple  contract,  the  plaintiff  in  his  replication  should  give  seVeral  an« 
swers,  viz.  as  to  the  judgment  of  recognizance  nul  tiel  record,  and  as  to 
the  simple  contract,  that  he  was  not  indebted  (ji) ;  or  he  may  reply  as  to 

(ir)  Moore  v.  Boaloott,  1  Btng.  N.  C.  823.  (m)  Vivian  v.  Jenkins,  6  Ner.  &  Man.  14 

(A)  1  Barr.  817;  Rep.  Temp.  Haidw.  289;         (»)  Id.  ibU, 
ante,  605,  606.  (»)  /./.  ibid. 

(i)  AnU,  22^  582)  588.  (o)  13  East,  1,  2,  8;  pout,  ^ol.  ill.;  see  an- 

\k)  AuU,  581.  U,  586. 

(/)  1  Saund.  887  b,  note  2;  1  Lord  Baym.         (p)  1  East.  869;  see  the  form,  jwtt,  tol. 

268;  1  Sulk.  298.  iii. ;  and  anU,  582.  538. 


oommitted  the  injory  complained  of  in  the  declaration,  and  by  this  general  traverse,  he  may 
put  in  iune  every  tnaUrial  allegation  in  the  plea;  but  this  manner  of  replying  appears  to  b« 
confined  to  cases  of  tort  where  the  defence  is  by  way  of  excuse  merely,  and  is  not  aUuwe<J  wher« 
the  defendant  by  bis  plea  insists  upon  a  fall  and  adequate  right,  lb;  Lytle  «.  I«ee,  5  Johns. 
112;  Plumb  V  McCrea,  12ib.491. 

(1)  Russell  V.  Sogers,  16  Wend  851. 

U)  Vid*  fitv^  «.  BiaoUin,  2  Uaai.  64& 


6td  09  Tffl  ffiffUOAVIOff,  ftO^ 

t.  Mnrt   part,  to  statute  of  limitations  (9).    Duplicity  in  «  replication  is  aidedj 
Bfe  iNxiui.  ijDiQgg  ii^Q  defendant  doomr  specially^  pointing  out  the  particular 
feet  (r)  (1).  • 

(q)  Post,  Tol  ill. ;  anU,  682|  683.  1  Savndi  887  b^  n.  8;  Doo.  FL  147;  10 

<r)  27  Elix.  o.  6;  4  &  5  Aoae,  c.  16,  s.  1}     79. 


(1)  If  the  replication  contains  two  difltinot  matters  in  aToidanoe  of  the  pleft,  the  defendaol 
not  bound  to  demnr  for  duplicity  or  to  answer  both  matters,  but  may  take  issoe  upon  either 
the  matters  set  np  in  avoidiinoe.    If  euoh  issue  be  found  for  the  defendant,  the  plamtiff  will 
entitled  to  jadgment  non  ob$lanti  veredicto;  and  other  matters  set  forth  ia  ihs  repUoatioQ  bt 
admitted  as  they  were  not  answered.     Qould  v.  Bay,  18  Wend.  638. 
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;  CHAPTER    IX. 

If  B/ijoinders  and.  the  subsequent  Pleadinsrs ;  of  Isiues^  Repleaders^ 
fjydffmenis  non  obstante  veredicto^  and  Pleas  puis  darrein  continuance^ 
or  of  Matter  pending"  action ;  and  of  Demurrers^  and  Joinders  in  De^ 
\  murrers. 

A  Rejoinder  is  the  defendant's  answer  to  the  replication  (a),  and  is  in  ^'  nnn* 

fcle^al  governed  by  the  same  rules  as  those  which  effect  pleas  (6);  with  ^"■•t^^- 
a  additional  quality,  that  it  must  support  and  not  depart  from  the  plea  (c). 
|f  there  be  several  defendants,  and  they  joined  in  the  plea,  they  cannot 
^rer  in  the  rejoinder  (cf).  It  must  also  be  single;  and  the  Court  cannot 
^Te  leave  to  the  defendant  to  rejoin  several  matters,  for  the  statute  of 
Jine  does  not  extend  to  rejoinders  (e)  (2).  Honco  it  may  suffice  to  refer  to 
lie  preceding  pages,  and  to  the  forms  that  are  given  in  the  third  volume, 
rithout  taking  further  notice  of  the  rejoinder  with  regard  to  its  general 
istrnction  and  qualities  (8). 

I  When  a  replication,  or  a  plea  in  bar  in  replevin,  concludes  to  the  couth  wi«  ahu 
ly,  the  defendant  can  only  demur ;  or  add  the  common  similiter^  which  "<^^JJ"** 
kj  '^And  the  dclendaiit  doth  the  like."  And  it  is  material  that  the  de- 
Ibdant  should  take  care  that  the  similiter  be  added,  for  otherwise  he  can- 
Bot  move  for  judgment  as  in  case  of  a  nonsuit  (/).  And  where  there  are 
Kveral  replications,  particularly  when  some  conclude  to  the  country,  and 
Others  with  a  verification,  it  may  be,  ^'  And  the  defendant  as  to  the  said 
^plications  of  the  plaintiff,  to  the  said  second  and  third  pleas  of  him  the 
defendant,  and  which  the  plaintiff  hath  prayed  mHy  be  inquired  of  by  the 
gantry,  doth  the  like"  (§•).  In  the  King's  Bench, if  the  replication  con-r 
jdade  lo  the  country,  the  plaintiff  is  at  liberty  to  add  the  similiter  for  the 
defendant,  it  being  a  rule  in  that  Court  that  in  all  special  pleadings,  when 
^e  plaintiff  takes  issnes  upon  the  defendant's  pleading,  or  traverses  the 
*me,  or  demurs,  so  that  the  defendant  is  not  at  liberty  to  allege  any  new 
i>»^tter,  the  plaintiff  moy  add  the  similiter  or  joinder  in  demurrer,  and 
jttake  up  the  paper  book  without  giving  a  rule  to  rejoin  (A) ;  but  otherwise 

(a)  Com.  D?g.  Pleader.  H.  (e)  Stra.  908;  see  ant€^  226,  582,  649. 

(A)  ^«/e,  621,  646;  Co.  Lit.  808,  b.  (/)  Seabrook  v.  Cave,  8  Dowl.  691. 

\JA  ^ant€, 644;  2  Saand.  189, 170;  Com.         {g)  See  forms,  po%i,  vol.  Hi. 
%  HIeader,  F.  6  to  F.  11.  {h)  Eule,  Trin.  1  Geo.  2,  n.  a;  Tidd,  9th 

W  4  B.  &  C.  704.  edit.  717.  718. 

(1)  See  Fowler  v.  Clark,  8  Day,  281 ;  Tarleton  v.  Wells.  2  N  Hamp.  806;  Boeton  Hat  ^lanuf . 
^«.  MesseDger,  2  Pick.  228;  Warren  v.  Powers,  5  Conn.  873;  Tuttle  p.  Smith,  10  Wendell, 

i    C^)  Sloenml^.  Holipes,  1  Howard^  (Miss.)  189;  NefF  v.  Powell,  6  Blackf.  421. 

\    ^)  See,  however,  Niulenbousch  v,  M'Rea,  Oilm.  228. 

^h«re  aeTeral  facts  constituting  but  one  defence  are  pleaded  by  a  party,  each  fiust  cannot  bo 
^eraed  by  the  other  side;  the  latter  is  confined  to  a  denial  of  the  facts  alleged,  if  such  denial, 
>^«i  by  proof,  will  bar  the  chum,  or  defeat  the  defence.  Tattle  v.  Smith,  10  Wend.  88a 
•ottjd'i  PL  407. 
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nmH  UTD  a  rule  must  be  given,  unless  the  defendant  be  bonnd  by  a  judge's  ord«r 
*"*of!*'*  ^j^^^  gratis.    In  tbo  Common  Pleas,  *wrhere  the  replication  conclodesi 
the  country,  it  is  usual  for  the  plaintiff  to  add  the  similiter,  and  make 
and  deliver  the  issue  with  notice  of  tail ;  but  unless  under  terms  of 
ing  gratis,  it  seems  that  in  the  latter  Court  the  defendant  may  insist  o| 
having  a  rule  to  rejoin  ;  and  that  if  the  plaintiff  add  the  similiter,  the 
fendant  may  strike  it  out,  and  demur  to  the  replication,  which  is  the 
course  when  the  defendant  has  no  merits,  and  wishes  to  obtain  time  (i 
The  consequences  of  a  defect  in  or  omission  of  a  simiHter,  havo  all 
been  considered  (A). 

When  the  replication  concludes  with  a  verification,  the  rejoinder  usi 
denies  it,  and  concludes  to  the  country,  ^^  and  of  this  he  the  defend 
puts   himself  upon   the  country,  &c."     But  when  the  rejoinder  in] 
duces  any  new  matter,  it  must,  as  in  the  case  of  a  plea  or  replical 
conclude  with  a  verification,  in  order  that  the  plaintiff  may  have  an  o| 
tunity  of  answering  it  (/^.    If  the  defendant  deny  several  matters  alk 
in  the  replication,  the  rejoinder  may  conclude  to  the  country,  without 
ting  the  matters  in  issue  severally  and  distinctly ;  thus,  if  to  a  plea  of 
fancy,  the  plaintiff  has  replied  that  a  part  of  the  goods  were  d( 
clothing,  and  the  residue  necessary  food,  a  general  denial  in  the  rejou 
concluding  to  thp  country,  will  suffice  (m). 


fimiuBjoii-      Surrejoinders  (1),  rebutters,  and  surrebutters,  seldom  occur  in  plea< 
^    &o.  ^,1^^    \^  may  suffice  to  observe  that  they  are  governed  by  the  same 
as  those  to  which  the  previous  pleading  of  the  party  adopting  them  issttbj 
and  the  forms  which  most  frequently  occur  in  practice,  are  given  in 
third  volume  (o). 


From  the  preceding  observations  on  the  different  parts  of  pleading,  pa^ 
ticularly  those  relating  to  traverses  (jpi),  we  may  collect  what  points  may  ii 
general  be  put  in  issue.  As  however,  the  parties  respectively  may  be  din^ 
inclined  to  demur,  or  otherwise  to  object  to  their  opponent's  pleading,  ilj 
may  be  advisable  to  consider  on  what  issv^  the  parties  may  venture 
proceed  to  trial,  so  as  to  obtain  the  judgment  of  the  Court,  and  to  arol 
the  necessity  of  a  repleader,  on  account  of  the  issue  having  been  upon  * 
material  matter. 
r  *66d  1      ^^^  ^^^  ^^  defined  to  be  a  single,  certain,  and  material  point,  \l 

out  of  the  allegations  or  pleadings  of  the  plaintiff  and  defendant  ({)] 


(»)  Tidd,  9th  edit.  718,  719;  Imp.  C.  P. 
868;  I  8el.  Prao.  Ch*p.  ix,  s.  1. 

(Jk)  AnU^  699. 

(0  AnU^  641,  642;  1  Saand.  108,  note  1; 
gee  tiie  forms,  po9t\  vol.  iit 

(m)  Latw.  241;  Com.  Dig.  Pleader,  H. 

(n)  See  these  heads  in  Com.  Dig.  Pleader, 
L  K.  L.  There  is  no  teehnioal  name  for  any 
pleading  sabeeqaent  to  a  silrrebatter.  It  is 
Very  ranly,  if  ever,  that  the  pleadings  go  be- 


yond the  snrrebntter.    It  is  hardly 
to  observe  that  the  sarrcjoinder  and  sm 
are  the  pUtntiff*8  pleiuiings,  and  that  Itei 
butter  is  the  defendant's  pleading.  | 

(o)  See  fios/)  vol.  Hi. 

ip)  Ante,  611,  622. 

(q)  Co.  Lit.  126  a.  As  to  isnui  in  geatnli 
see  Com.  Dig.  Pleader,  fi.;  Bae.  Ab.  P)eM,lL; 
Tidd,,9th  ed.  717.  * 


(1)  Potter  v.TStoomb,  1  Fairf.  6S;  Dawes  v.  Winship,  16  Mass.  291;  Williana  «. 
Kirby,  249;  Kay  «.  Goodwin,  16  Mass.  1;  Oakley  v.  Rom^yn,  6  WendcU,  621. 


OF  ISSUEB. 


Plough  in  common  acoeptation,  it  signifies  the  entry  of  the  pleadings  them-  <> 
selves  (r)«  An  issue  is  either  in  lawj  upoa  a  demurrer ;  or  in  fact  (1)  when 
tiie  matter  is  triable  by  the  court  upon  nultiel  record,  or  a  jury  upon 
pleadings  concludiug  to  the  country.  Both  these  descriptions  of  issues 
may  occur  in  the  same  cause  as  to  distinct  parts  of  the  declaration.  The 
term  ^^  issue"  is  proper  where  only  one  plea  has  been  pleaded,  and  though 
it  be  applied  to  several  counts,  and  issue  is  joined  upon  such  pica  (i)  An 
issue  should  in  general  be  upon  an  affirmative  and  a  negative^  and  not  up- 
on two  affirmatives ;  as  if  the  defendant  plead  that  A.  is  living  and  the 
plaintiff  reply  that  ho  is  dead,  it  is  more  formal,  though  not  absolutely 
necessary,  also  to  deny  that  he  also  is  living  (^).  Nor  should  the  issue  be 
on  two  negatives  (ti).  Thus,  if  the  defendant  plead  that  he  requested  the 
plaintiff  to  deliver  an  abstract  of  his  title,  but  that  the  plaintiff  did  noty 
when  so  requested,  deliver  such  abstract,  but  neglected  and  refused  so  to 
do ;  the  plaintiff  cannot  reply  '^  that  he  did  not  neglect  and  refuse  to  de- 
liver such  abstract,"  but  should  reply,  either  denying  the  request,  or 
affirmatively,  that  he  did  deliver  the  abstract  (a;).  But  it  is  not  necessary  . 
that  the  negative  and  affirmative  should  bo  in  precise  [words  (t/) ;  and 
hwill  suffice  though  there  be  two  affirmatives,  if  the  second  is  so  contrary 
to  the  first  that  it  cannot  in  any  degree  be  true.  Thus,  if  duress  of  impris? 
enment  be  pleaded  to  a  bond,  it  is  a  good  replication  that  the  defendant  was 
at  large  at  his  own  disposal,  and  executed  the  bond  of  his  own  free  will, 
and  not  for  fear  of  imprisonment  (i^).  An  issue  should  also  be  upon  a  single 
and  a  certain  point  (a)  ;  but  it  is  not  necessary  that  such  point  should  con- 
sist of  a  single  fact ;  and  therefore  if  the  defeudant  in  trespass  justify  under 
a  right  of  common,  and  the  replication  traverses  that  the  cattle  were  the 
defendant's  own  and  fevant  and  couehant^  and  commonable  cattle,  it  is  nol 
ninltifarious,  for  all  these  circumstances  are  requisite  to  the  point  of  de^ 
fence  (6).  The  issue  also  should  not  be  on  a  negative  pregnant  {c)  ;  but 
it  may  ^sometimes  be  upon  a  disjunctive  averment  (<f).  In  some  cases  [ 
the  plaintiff  may  incorporate  in  the  traverse  or  issue  more  than  was  alleged 
in  the  plea  (e). 

The  principal  quality  of  an  issue  is,  t)iat  it  must  be  upon  a  material 
point  (/)  (2).    Ar  informal  issue  is,  where  a  material  allegation  is  trav- 
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(r)  As  to  the  Ibrm  of  snob  entry,  see  Tidd, 
^ edit  719,  788;  and  Tidd's  App. e.  80, s.  1, 
&c.  IflSHee  in  fact  are  not  to  be  notioed  in  the 
Demurrer  Book  in  K.  B.  7  B.  &  C.  642.  As 
te  the  language  of  this  entry,  it  is  said  that 
tbsaets  of  a^urt  onght  to  be  in  the  preunt 
tense,  18  **prac€plvm  eti**  not  **jfraceptum 
fuitf'**  but  the  acts  of  the  party  may  be  in  the 
preterperfect  tense,  as,  venite  et  protulii  hie 
tn  curia  quandam  querelam  wuam,**  and  the 
QontinnaDoes  ere  in  the  preterperfect  tense,  as 
"t>e»eniifV>  not  '' veniunt,**  1  Mod.  81;  2 
o^UQcL  Z^,  n.  1;  1  Stra.  608|  bat  see  1  T.  B. 

(t)  Peake's  C.  N.  P.  87. 
(0  Com.  Dig.  Pleader,  R.  8. 


(It)  Id.;  8  T.  B.  280;  Bao.  Ab.  Pleas, 
L8. 

(x)  6  East,  557. 

(y)  Go.  Lit.  126  a. 

{t)  2  Stra.  1177;  1  Wlb.  6. 

(a)  Com.  Dig.  Pleader,  B.  4. 

lb)  I  Burr.  816.  Other  inst^Qoea,  ankp 
605,618,619. 

(c)  See  as  to  this,  anUy  618, 614,  note  (« ) ; 
Com.  Dig.  Pleader,  R.  5.  6;  Bac  Ab.  Pleas,  I. 
6.  It  most  be  objected  to  by  demnrzvr,  id.;  2 
Bannd.  819,  n.  6. 

(d)  Com.  Dig.  Pleader,  R.  7;  we  oiii^, 
614. 

(c)  11  East,  410;  anU,  611. 
(/)  Com.  Dig.  Pleader,  R.  8. 
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(1)  See  HaleV  Dennie,  4  Pick.  501, 508. 

(2)  U.  States  v.  Buford,  8  Peters,  81.  On  th«  traTsrseof  a  material  allegation,  ike  other 
Hy  is  boand  to  take  issae.  Hapgood  p.  Houghlon,  8  Piiok.  461;  Dy«c  v.  SteTe^ia,  ^  Me^. 
'';  Dawes  v,  Winship,  16  Mass.  291. 


654  OF  BEPLEABEBS. 

Of  iMvu.  ersed  in  an  improper  or  artificial  manner  (g*)  (1)  ;  and  this  mistake  ii 
aided  by  verdict  by  the  32  Hen.  8,  c.  30  (A)  (2).  Bat  a  verdict  does  not  help 
an  immaterial  issue  (i)  (3),  which  is,  where  a  material  allegation  in  the 
pleo^dings  is  not  traversed,  but  an  issue  is  taken  on  some  other  point  (4), 
which,  though  found  by  verdict,  will  not  determine  the  merits  of  the  cause, 
and  would  leave  the  Court  at  a  loss  for  which  of  the  parties  to  give  judg-i 
ment  (Jc).  Therefore,  where  in  debt  or  bond,  conditioned  for  the  pajmeat 
of  jS60  on  the  25th  of  June,  the  defendant  pleaded  payment  on  the  20di 
of  June,  according  to  the  form  and  effect  of  the  condition,  and  issue  was 
joined,  and  the  verdict  found  that  he  did  not  pay  £60  on  the  20th,  itwa^ 
held  that  the  plaintiff  should  not  have  judgment ;  for  the  issue  was  oat  of 
the  matter  of  the  condition,  and  therefore  void,  and  the  money  might  bare^ 
been  paid  on  the  25th,  though  it  was  not  paid  on  the  20(h,  so  that  it  did 
not  appear  that  the  condition  was  broken,  and  it  is  not  aided  by  the  before 
mentioned  statute  (/).  So  whei'e  in  an  action  of  assumpsit  a^instaa  ad- 
ministratrix,  on  promises  of  the  intestate,  she  pleaded  that  she  (instead  of 
the  intestate)  did  not  promise,  after  verdict  a  repleader  was  awarded  (m). 
And  where  in  an  action  of  dfibt  against  a  lessee  for  years,  the  defendant 
pleaded  that  before  the  rent  became  due,  he  assigned  the  term  to  a  third' 
person,  of  which  the  plaintiff  had  notice,  and  issue  was  joined  on  the 
averment  of  notice,  a  repleader  was  awarded  ;  it  being  perfectly  immate- 
rial whether  or  not  the  plaintiff  had  notice  of  the  assignment,  if  it  wete 
executed  (n). 

2^he^  Reg.  Gen.  Hil.  T.  2  W.  4,  orders,  "  that  if  a  defendant,  after  cravioj 

i«galatioii8  ^7^^  ^^  ^  deed,  omit  to  insert  it  at  the  head  of  his  plea,  the  plaintiff,  oa 
iwpeetlng  making  up  the  issue  or  demurrer  book,  may,  if  he  think  fit,  insert  it  for 
^*^'       him,  but  the  costs  of  such  insertion  shall  be  in  the  discretion  of  the  tax* 
ing  officer  (o). 

The  Reg.  Gen.  Hil.  T.  4  W.  4,  sec.  1  and  2,  orders  that  eveiy  decla- 
ration and  other  pleading  shall  be  dated  of  the  day  and  month  vhen 
[  'BSS  ]  pleaded,  and  shall  be  entered  on  the  record  made  up  for  trial,  *and  on  the 
judgment-roll,  under  the  date  of  the  day  of  the  month  and  year  when  the 
same  respectively  took  place",  and  without  reference  to  any  other  time  or 
date  unless  otherwise  specially  ordered  by  the  Court  or  a  judge ;  and  no 
entry  of  continuances  byway  of  imparlance,  curia  advisari  vuU^vice  comti 
nonmisit  brerCj  or  otherwise^  shall  Be  made  upon  any  record  or  roll  what* 
ever,  or  in  the  pleadings,  except  the  juratur  panitur  in  respectu^  which  it 
to  be  retained.  Provided,  that  such  regulation  shall  not  alter  or  affect  any 
existing  rules  of  practice  as  to  the  times  of  proceeding  in  Hhe  cause. 
Provided  also,  that  in  all  cases  in  which  a  plea  puis  darrein  continuanct*^ 
now  by  law  pleadable  in  Banc,  or  at  Nisi  Prius,  the  same  defence  maj 

(p)  Oo.  Elis.  227;  1  LeT.  82;  Carth.  871;  18;  8  Bar.  &  Crw.  449.  . 

2  Mod.  187.  (I)  Cro.  Jao.  484;  Stra.  994;  2  SatuA  W 

{h)  Gilb.  C.  P.  147;  2  Saund.  819,  notd  6.  b,  d.  6. 

(i)  2  Saund.  819  n,  note  6.  (in)  2  Ventr.  96. 

{k)  ffi.;  Gilb.  C  P.  147;    1  Lev.  82.    See         (/i)  1  Uv.  82. 
the  iostanoes,  tV.  and  Com.  Dig.  Pleader,  R.  (o)  Jervia'  Bales,  54,  note  (0- 

(1)  Yule  Winstanley  v.  Head,  8  Taunt  287. 
■    (2)  Vide  Cubb  v.  Bryan,  8  Bos.  &  Pul.  348,  852. 

(8)  Vide  Cobb  v,  Bryan,  8  Boa.  &  Pul.  852;   Poatmaster  General  «.  Seeder*  4  Walk.  ?•  C. 
B678. 

(4)  yide  Strong  v.  Smith,  8  Cainca,  168. 
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Ibe  pleaded  with  an  allegation  that  the  matter  arose  after  the  last  pleading, 
tor  the  issaing  of  the  jury  process,  as  the  case  may  be.  Provided  also, 
l^that  no  such  plea  shall  be  allowed,  unless  accompanied  by  an  affidavit  that 
^the  matter  thereof  arose  within  ei^ht  days  next  before  the  pleading  of  such 
Ipleas.  or  unless  the  Court  or  judge  shuU  otherwise  order.  And  in  ihe 
[eonclusion  of  these  rules,  the  forms  of  an  issue,  and  Nisi  Prius  record,  and 
mdgmeut,  and  other  forms  are  given  (;>). 


Of 


!     When  the  issue  is  immaterial^  the  Court  will  award  a  repleader^  if  it    ot 
i-will  bo  the  means  of  effecting  substantial  justice  between  the  parties,  hut  w*a»«m. 

•  not  otherwise  (9)  (1).  As  where  in  debt  on  bond,  the  defendant  pleaded 
performance  generally,  and  the  plaintiff  replied  denying  the  general  per- 
formance, and  concluding  to  the  country,  and  stated  breaches,  by  way  of 

!  iv^esti(Mt  instead  of  replyins:  them,  after  verdict  for  the  plaintiff  a  replead- 
er was  awarded,  such  issue  being  insufficient  (r).  In  trespass  for  taking 
>  the  plaintiff's  cattle,  the  defendant  justified  taking  them  upon  land  demised 
^by  him  to  one  W.  for  rent  in  arrear.  Replication  that  they  were  not  levant 
and  couchanL    The  defendant  took  issue  upon  that,  and  after  it  was  found 

•  for  the  plaintiff,  he  moved  for  a  repleader,  which  was  refused,  because  the 
issue  might  be  material ;  and  a  repleader  U  never  granted  unless  the  issue 
mvst  be  immaterial  (5).  The  following  rules  as  to  repleaders  were  laid 
down  in  the  case  of  Staple  r.  Hayden  (/)  :  firsts  thflt  at  common* law  a  re- 

'pleader  was  allowed  before  trial',  because  a  verdict  did  not  cure  an  imma- 
terial (tt)  issue,  but  now  a  repleader  ought  not  *to  be  allowed  till  after  [  *666  ] 
trial,  in  any  case  where  the  fault  of  the  issue  might  be  helped  after  verdict 
by  the  statute  of  jeofails  (z) .    Secondly,  that  if  a  repleader  be  denied  where 


{p)  See  Ibrns  of  iMoe  ivith  notes,  8  Chit- 
a's Oen.  Prac.  766. 

(9)  2  Saund.  819  b,  note  6;  2  8a1k.  679; 
6  Mud.  1;  J  Ld.  Kayro.  922;  8  Sulk.  121,  S. 
C;  Cowp  489.  See  Chitty  on  the  Game  Laws, 
lit  edit.  965,  citeA  Rnjrin.  463;  see  poU. 

(r)  6  Taunt.  886;  1  Manh.  95,  S.  C;  see 
aalf,  607. 

(t)  Ld.  Bayra.  167;  6  B.  &  C.  649. 

U)  2  Silk.  57»;  and  6  Mod.  1;  2  LotV 
Baym.  922;  8  Salk.  121,  S.  C;  as  to  a  re- 
pieatUr  in  general,  see  Com.  Dig.  Pleader,  R. 
18;  Bao.  Ab.  Plans,  M  ;  Doo.Plac  Repleader; 
Stephen,  2d  ed.  180;  Tidd,  9th  edit.  921;  see 
the  forms  there  referred  to,  and  2  Saund.  20; 
and816d.  n.  6. 

(tt)  la  the  5th  edilion  of  Saunders'  Rep. 
(toU  ii.  319  b,  note  6.)  it  is  observed  that 
"the  word  im material  is  in  the  report  of  this 
oue,  bat  it  should  seem  to  be  a  mistake;  for 


the  reason  given,  if  that  word  alone  be  used, 
is  wholly  unsatisfactory ,  inasmuch  as  a  verdict 
does  not  cure  an  immaterial  issue  at  this  day. 
It  should  seem  that  the  reason  of  the  distinc- 
tion between  the  practice  before  and  since  the 
statute  of  jeofiiils  i<«  this;  that  before  the  stat 
ute  a  verdict  did  not  cure  either  an  im  material 
or  an  informal  issue,  and  therefore  a  replead- 
er was  awarded  befoce  a  trial,  because  the 
trial  could  not  have  sny  eflfect  upon  the  issue, 
and  therefore  the  Court  will  not  interfere 
until  the  result  of  a  trial  is  seen,  which  may 
render  a  motion  for  a  repleader  unnecessa- 
ry." 

(x)  Bao.  Ab.  Plefis,  M. ;  Com*.  Dig.  Plesder, 
R.  18;  8  B.  &  P.  862;  2  Suund.  819  b.  But 
where  the  point  in  issue  is  nUoytther  immnte- 
rial  and  could  not  be  modified  by  the  verdict, 
because  collateral  to  the  merits,  it  would  be 
otherwise.    See  further  9  Biog.  582. 


(I)  Vide  Stafford  o.  Corporation  of  Albany^ 6  Johns.  1.  Also,  Terrel  v.  Page,  8  Hen.  & 
Man.  118;  Taylor  v.  Huston,  Id.  161 ;  Cobb  v.  Bryan,  8  Bos.  k  Pal.  858;  Havens  v.  Bush,  2 
John*.  888,  889;  Bac.  Ab.  Pleas,  (M.  L);  Macomb  o.  Wither,  11  Johns.  280;  Uould  r.  Ray, 
13  Wend.  686.  Where  the  pleadings  are  so  delisotive,  that  no  vulid  judgment  can  be  rendered 
on  them,  a  repleader  will  be  orJered.  Qerrish  v.  Train,  8  Pick.  124;  &tou  v.  Stove,  7  Mass. 
812;  ^lagonu  v,  Lapharo,  19  Pick.  419.  » 

But  where  the  only  material  fact  has  been  passed  upon  by  the  jury,  the  court  wiU  not 
Avard  a  replewkr.    Jenkins  «.  SUnlejr,  10  Mass.  262.    See  Payne  «.  Barret.  2  A.  K.  lianh, 

in. 
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it  should  be  granted,  or  vice  vers'a^  it  is  error.     Thirdly ,  that  the  CknFl 
^     *  will  not  award  a  repleader  excepting  where  complete  justice  cannol  be 
answered  without  it  (^).     Fourthly^  that  the  judgment  of  repleader  is  gcxi- 
eral,  quod  partes  replaciient,  and  the  parties  must  begin  again  at  the  firsi 
fault  which  occasioned  the  immaterial  issue  (2:) :  thus,  if  the  declaration  be 
insufficient,  and  the  bar  and  replication  are  also  bad,  the  parties  must  begin 
de  novo  (1) ;  but  if  the  bar  be  good,  and  the  replication  ill,  at  the  replica- 
tion (a)  (2).   Fi/thfy,  no  costs  are  allowed  on  either  side  (6).    Sixthly^  that 
a  repleader  cannot  be  awarded  after  a  default  at  nisi  prius.    To  which 
may  be  added,  that  in  general  a  repleader  cannot  be  awarded  after  a  de- 
murrer or  writ  of  error,  without  the  consent  of  the  parties,  but  only  after 
issue  joined  (c).     Where,  however,  there  is  a  bad  bar,  and  a  bad  replica- 
tion, it  is  said  that  a  repleader  may  be  awarded  upon  a  demurrer  {d)  (3). 
A  repleader  may  also  be  awarded,  where  the  Qoari  can  give  judgment  oa 
the  whole  record  (e)  ;  and  it  is  not  grantable  in  favor  of  the  person  who 
made  the  first  fault  in  pleading  (/)  (4). 
Stwwn^a'^      Where  a  plea  confesses  the  action,  and  does  not  sufficiently  avoid  it, 
repleader   judgment  shall  be  given  upon  the  confession  without  regard  to  a  verdict  for 
and  judg-   the  defendant,  which  is  called  a  judgment  non  obstante  veredicto  (5)  and 
^ttante*^    in  such  CQso  a  writ  of  enquiry  shall  issue  (^).     The  distinction  between  a 
vtTMdieio.    repleader  and  a  judgment  non  obstante  veredicto  is  this  :  that  where  the 
plea  is  good  in  form,  though  not  in  fact,  or  in  other  words,  if  it  contain  % 
defective  title,  or  ground  of  defence  by  which  it  is  apparent  to  the  Court, 
upon  the'defendant's  (fwn  showing,  that  in  any  way  of  putting  it,  he  caa 
have  no  merits^  and  the  issue  joined  thereon  be  found  for  him,  there,  aa 
the  awarding  of  a  repleader  could  not  mend  the  case,  the  Court,  for  the 
[  •657  ]  sake  of  the  •f»laintiff,  will  at  once  give  judgment  non  obstante  veredicto  (6), 
but  where  the  defect  is  not  so  much  in  the  title  as  in  the  manner  ofstatv^ 
ity  and  the  issue  joined  thereon  is  immaterial,  so  that  the  Court  knew  not 
for  whom  to  give  judgment,  whether  for  the  plaintiff  or  the  defendant, 
then  for  the  more  satisfactory  administration  of  justice  they  will  award  a 
repleader.   A  judgment  therefore  non  obstante  veredicto  is  always  npon  the 
merits,  and  never  granted  but  in  a  very  clear  case ;  a  repleader  is  upon 

(y)  Goodtwine  v.  Bowman,  9  Bing.  582.  (e)  Willes,  632,  588. 

(X)  1  Ld.  Raym.  169.  (/)  1  Ld.  Raynu   170;  BoagL  895*  747; 

(a)  8  Keb.  664.  «dd.  9th  edit.  921 ;  2  Saund.  5th  ed.  819  e; 

(b)  2  Vent.  196;  6T.  R.  181;  Barnes,  125;  ted  vitU  2  Stra.  994.  See  furthtf  9  Bug 
2  B.  &  P.  876.  582. 

(c)  8  Salk  806.  {g)  Tidd,  9th  edit.  920;  AiidoaM<»led,ti' 
(rf)    Semble  Cro.  El«.   818;  1  And.  167.      note  g. 

Sed  qtuere. 

(1)  Sed  Tide  Smith  v.  Walker,  1  Wash.  185,  686,  where  the  oonrt  says,  *«  When  we  areseek- 
ing  fbr  a  good  foundation  upon  which  to  erect  Aiture  pleadings,  and  find  aH  defeotlTe,  ioolid- 
log  the  declaration  itself,  the  uncertainty  cannot  be  cured:*'  and  therefore  the  Court  of  s|^ 
peals  in  giving  the  judgment,  that  ought  to  have  been  given  in  the  court  b^w,  ordered  the 
suit  to  be  dismissed. 

(2)  Vide  Stevens  v.  Taliaferro,  1  Wash.  155. 
(•>)  Vide  Perkins  v.  Burbank,  2  Mass.  81.    'Leave  to  replead  may  be  granted,  after  srgar 

ment  on  demurrer.  Potter  v.  Titoomb,  7  Greenl.  802.  The  Court  wiU  not  award  a  repicsdec 
af^er  judgment,  on  a  material  issue.  Page  v.  Walker,  1  Tyler,  146.  See  Dawes  «.  Qoock,  8 
Mans.  488. 

(4)  Vide  Kitley  v.  Peck,  8  Hen.  &  Mun.  888;  Bledsoe  «.  Chouning,  1  Humph.  85;  Aa^  ^ 
Johnson,  6  Blackf.  875. 

(5)  Roberts  v.  Dame,  11  N.  Hamp.  226. 

(6)  Lambert  «.  Taylor,  6  DowL  &  Ryl.  188. 


OP  PIrKAB  PDI8  DABBfelH  CONTiNUAirOB. 


667 


fhBf&rm  and  manner  of  pleading  (A).    If  a  plea  be  defective,  and  the  de* 

Jimdant  succeed  at  the  trial  thereon,  the  question,  whether  the  plaintiff  can 

kave  judgment  nan  obstante  veredicto^  or  whether  there  ought  to  be  a  re- 

\  pleader,  depends  upon  the  question,  whether  the  plea  does  or  does  not  con- 

I  taio  a  confession  of  a  cause  of  action ;  if  a  cause  of  action  be  confessed  by 

\  the  plea,  and  the  matter  pleaded  in  avoidance  be  insufficient,  the  plaintiff 

is  entitled  to  judgment  notwithstanding  the  verdict.    If  the  plea  do  not 

eonfess  a  cause  of  action,  there  must  be  a  repleader  (t). 


WBBII 


&0. 


Before  the  uniformity  of  process  act,  2  W.  4,  c.  39,  it  was  decided  that  a  o'  ^^^ 
payment  to  assignees  of  a  bankrupt  plaintiff,  after  a  latitat  had  issued,  and  ^^JmorCT 
before  declaration,  might  b^  given  in  evidence  under  the  general  issue  (/e).  xhat  hate 
When  matter  of  defence  had  arisen  after  the  commencement  of  the  suit,    abibm 
it  could  not  be  pleaded  in  bar  of  the  action  generally^  but  must  when  it  xHsTcnov 
had  arisen  before  plea  or  continuance,  bo  pleaded  as  to  the  further  main*       (/). 
tenance  of  the  suit  (/)  (1)  ;  and  when  it  had  arisen  after  plea,  and  before 
replication,  ov  after  issue  joined^  then  puis  darrein  continuance  (2).    The 
instances  of  a  defendant  having  obtained  his  certificate  as  a  bankrupt  pend* 
log  the  8uit,aik/  before  /7/ea(m),and  of  an  executor  pleading  judgments 
obtained  against  him  after  the  issuing  of  the  writ,  and  before  plea,  were 
exceptions  (n) 

If  any  matter  of  defence  has  arisen  after  an  issue  in  fact  has  been  joined, 
or  after  a  joinder  in  demurrer  (o),  it  may  bo  pleaded  by  the  *defendant :  as  [  *658  ] 
that  the  plaintiff  has  given  him  a  release  (jpi)  (3)  or  that  the  plaintiff  is  a  bank- 


{\)  Tidd,  9tli  edit.  922;  Bao.  Ab.  Fleas  M.; 
Couk  Dig.  Pleader,  R.  18;  5  Taunt.  886;  1 
Harsh  95,  S.  C. ;  8  Taant.  287. 

(i)  Ld.  R«7m.  890.  Ptr  Abbott,  C.  J.  4  B. 
&  C.  152,6  D.  &  R.  199;  see  the  instances,  id. 

{j )  As  to  these  pleas  in  general,  see  Bao. 
Ab.  Pleas,  Q.,  Com.  Dig.  Abatement,  1,  24, 
«4;Doet.  Plac.  297;  Bui.  N.  P.  809;  Gilb. 
C.  P.  101;  Tidd,  9th  edit.  847;  and  see  the 
fcrms,  post,  vol.  iii.;  and  see  Beg.  Gen.  Hil.  T. 
4.  W.  4,  rvg.  2,  Bosanqaet's  Rules,  180  tol84. 

{k)  1  B.  &  Adol.  668;  and  10  Bar.  and 
Cres.  676. 

(/)  4  East,  507;  ante,  585;  Lut  1178; 
Com.  Dig.  Abatement,  I,  24;  plaintiif  become 
•n  alien  enemy,  8  Campb.  152. 

(n)  9  £a8t«82. 

(a)  4  East,  507,  8;  9  Id.  84;  1  Marsh. 
70,  280;  5  Taunt.  888;  and  an  executor 
may  plead  puiM darrein  coniinvuinee^  a  judg- 
ment purposely  confessed  by  him  for  a  bona 
fide  debt,  though  such  judgment  be  in  debt  on 
a  simple  contract;  5  Taunt.  608;  1  Marsh. 
280, 8.  C;  8  B.  &  C.  817;  5  D.  &  E.  175. 


(o)  Hob.  81;  Com.  Dig.  Abatement,  L  24. 
ace;  Ld.  Raym.  2b6;  8tra.  498,  contra  ;  see 
Com.  Dig.  Abatement)  I.  24. 

(p)  Bui  N.  P.  809;  see  the  form,  poH, 
▼oL  iii.  But  in  ejectment  the  defendant  is  not 
allowed  to  plead  a  release  by  the  lessor  of  the 
plaintiff,  4  M.  &  8.  800;  2  Chit.  Rep.  828,  S. 
8.  C;  and  see  7  Taunt  9.  And  where  aland* 
lord  with  the  permissioa  of  his  bailiff^  who 
had  made  a  distress  for  rent,  commenced  an 
action  in  the  bailiff's  name  against  the  sheriff 
for  taking  insufficient  pledges,  and  the  bailiff 
afterwards,  without  the  landlord's  privity,  re- 
leased to  the  sheriff,  who  pleaded  it  puis  dar-' 
rein  continuance^  the  Court  of  C.  P.  set  aside 
the  plea,  and  ordered  the  release  to  be  deliver- 
ed up  to  be  cancelled.  7  Taunt  48;  so  where 
husband  and  wife  lived  separate  uni^er  a  deed* 
by  which  he  stipulated  that  his  wife  should  en- 
joy as  her  separate  property  all  effects,  &o. 
which  she  might  acquire,  and  that  he  would 
not  do  any  act  to  impede  the  operation  of  the 
deed,  but  would  ratify  proceedings  in  their 
names  for  recovering  such  property ;  and  the 


(1)  Cowell  o.  Weston,  20  Johns.  414;  Lee  t^.  Levy,  6  Dowl.  &  Rayl.  475;  Yeaton  v.  Lynn,  5 
Peters,  224. 

(2)  8emroes  «.  Naylor,  12  Gill  &  John,  858;  Longworth  v.  Flagg,  lO  Ohio,  800;  Bums  v, 
Hindman,  7  Alabama,  581;  Tutis  v.  Gibbons,  19  Wendell,  689;  Morrow  v.  Morrow,  8  Brevard, 
894;  Thomas  v.  Van  Doien,  6  Missouri,  201;  Wyatt  v.  Richmond,  4  Humph.  865.  Such  mat- 
ter Monot  be  given  in  evidence  at  the  trial.  Jackson  v.  Rich,  8  Johns.  194;  Jackson  v.  Ram- 
My,  8  Cowen.  75. 

(8)  See  Kimball  v.  Wilton,  3  K.  Hamp.  96. 
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rnpt  (7),  or  has  been  outlawed  or  excommnnicated  (r) ;  or  that  there  has 
"*Ta^^'  been  au  award  made  on  a  reference  after  issue  joined  (5).     And  if  the  de- 
fendant became  bankrupt,  and  obtain  his  certificate  after  issue  joined,  he 
should  plead  this  defence  puis  darrein  continuance  (1)  ;  and  if  he  neglect 
*  to  do  so  he  cannot  plead  his  certificate  to  au  action  upon  such  judgment  (t). 

So  it  may  be  pleaded  in  abatement  that  a  feme  sole  plaintiff  has  married 
(fi)  ;  or  in  an  action  by  an  administrator  that  the  plaintiff's  letters  of  ad> 
ministration  had  been  revoked, /7eit^  darrein  continuance  (x).  So  a  defen- 
dant sued  as  executor  de  son  tort  may  plead  that  he  has  since  obtained  let- 
ters of  administration,  so  as  to  support  a  previous  plea  of  retainer  in  the 
character  of  executor  (y)  (2). 

Pleas  of  this  kind  are  either  in  abatement  or  in  bar  (r).  If  any  thing 
happen  pending  the  suit,  which  would  in  effect  abate  it,  this  might  have 
been  pleaded  jmis  darrein  continuance^  though  there  has  been  a  plea  ia 
bar  ;  because  the  latter  plea  only  waives  such  matters  in  abatement  as  ex- 
isted at  the  time  of  pleading,  and  not  matter  which  arose  afterwards;  bat 
[  *659  ]  if  matter  in  abatement  be  pleaded  puis  darrein  ^continuance^  the  judgment, 
if  against  the  defendant,  will  be  peremptory,  as  well  on  demurrer  as  on  tri- 
al (a)  (3).  A  plea/7j/t5  darrein  continuance  is  not  a  departure  from,  but 
is  a  waiver  of  the  first  plea  (4),  and  no  advantage  can  afterwards  be  taken 
of  it,  nor  can  even  the  plaintiff  afterwards  proceed  thereon  (Jb)  (5). 


wife  having,  as  ezeontrix  of  N.  R.  oommeneed 
BO  aotioD  ou  A  promissorj  note  agiiast  dofeud- 
ants,  in  the  names  of  her  hu8b.ind  and  her- 
self, and  the  husband  releiised  the  debt,  whioh 
release  was  pl&iddd  pai»  darrein  eontiHuaHce; 
the  Court  on  appli&ition,  ordered  the  plea  to 
be  taken  off  the  reoord,  and  the  release  to  be 
given  up  to  be  o^noelled,  4  B.  &  A.  419.  So 
9k  plea  puis  darrein  continuance  ot  a  release 
by  one  of  the  several  plaintiffs,  was  set  aside 
hy  the  Court  of  K.  ti.  without  costs  on  the 
terms  of  indemnifying  the  plaintitib,  who  hiul 
released  the  action,  against  the  costs  of  it,  al- 
though their  consent  hail  nut  been  obtained 
before  action  brought;  it  appeariug  that  no 
consideration  had  been  given  for  the  release, 
and  that  the  plain  titis  sued  as  trustees  of  an 
insolvent  person,  1  Chit.  Bep.  890.  But  un- 
lerts  a  very  strong  case  of  fraud  be  made  out, 
the  Omrt  of  C.  P.  will  not  control  the  legal 
power  of  a  co-plaintiff  to  execute  a  release,  7 
Taunt.  421 ;  Tidd,  9ih  edit.  b78,  818;  4 Moore, 
192;  7  I'i.  ^o6;  aa/c,  469. 

(</)   Tidd.  9th  edit.  847;   15  East.  622;  4 
B.  &  C  920;  7  D.  &  R.  409,  S.  C;  as  to  the 


effiBCt  of  the  plainiiJTi  bankroptoj,  aeeaale,  2SL 

(r)  Supra,  n.  {p) 

(<)  2  Esp.  Rep.  504. 

(0  6  B.  &  C.  105;  9  B.  &  R.  171.  a  a 
It  would  seem  to  be  advisable,  and  perhapi 
necessary  in  suob  case,  to  plead  the  bankrapi- 
cy  Kpecitilly,  and  not  in  the  general  funa 
prescribed  by  the  stu.  6  Oeo.  4,  e.  16,  s.  Ii6; 
see  id.;  6  E^ist,  418,  2  Smith*s  Rep.  63:^;  I 
ArClel.  &  T.  350;  Mr.  Justice  Aslifaanit*s 
Paper  Book,  vol.  xxiv.  154;  Tidd,  9th  eJ.  847, 
note  ('/);  8  Taunt  46;  8  B.  &  C.  23,  po%t, 
vol,  iii.;  but  see  2  Hen.  Bla.  553;  9  iUst, 
82;  Tidd,  9th  edit.  647,  8;  seel  M.  &  M.  121 

(u)  Bro.  Abr.  Continuance,  pL  67;  BoL  N. 
P.  810. 

(X)  Bal.  N.  P.  809;  Com.  Dig.  AbatemeDt, 
L24 

(y)  2  Stra.  1106;  1  Sannd.  265,  note  2. 

(z)  Com.  Difc.  Abatement,  L.  21;  Tidd, 
9th  ed.  8 19;  see  Form,  id.  Appendix,  o.  87, s, 4. 

(a)  Qilb.  <;.  P.  105;  AUeyn,  66;  FrteoL 
55i;  2SLra.  1105,  1106. 

(6)  1  Silk.  168;  2  Stra.  1105;  Hob.  81;  I 
Marsh.  70, 78J;  5  Taunt.  888;  Tidd,9th  ed.t^9L 


(1)  Accord  and  satisfaction  may  be  pleaded  pun  darrein  eontiatuince,    WaUunson  v.  Ingks- 
by,  5  Johns.  392.     When  two  actions  are  brought  for  the  same  cause,  satisfSkOtion  of  the  joJg- 
ment  in  one  suit  may  be  pleaded  puit  darrein  continuance  to  the  other  suiL    Bourns  r.  JuJ*  V  ' 
Johns.  221;  5  Peters,  282;  Gould's  PI.  vi.  124. 

(2)  But  in  separate  suits  against  the  maker  and  indorur  of  a  note  the  latter  after  pks 
pleaded,  cannot  avail  himself  of  a  tubtequent  payment  of  the  note  by  the  maker ^  by  interpos- 
ing a  plea  ptiit  darrein  continuance  ;  be  can  require  the  plaintiff  to  proceed  to  trial  upon  the  piM 
originally  put  in,  but  upon  his  omission  to  do  so,  the  plaintiff  may  disoontinae  without  ooilft. 
Commercial  Bank  of  Buffalo  v.  Love,  19  Wend.  98. 

(8)  Ace.  Renner  v.  Marshall,  1  Wheaton,  215;  Culver  v.  Barney  14  Wend.  162. 

(4)  Yeaton  t.  Liun,5  Peters,  224;  Wallace  v.  .U'Connel,  18  Peters,  186.  A  plea  of  rdesK 
pleadvd  puie  darrein  continuance^  after  demurrer  and  rejoinder  in  demarrer  operates  asa  J> 
iraxit  of  the  demurrer.    Soloman  v.  Graham,  82  Bng.  Law  &  £.).  Bep.  280. 

(6)  Wallace  ▼.  M'Oonnell,  18  Peters,  152.    A  jOeft  jmit  datfin  eontimiafiet,  in  bw  of  tht 
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With  respect  to  the  time  when  matter  of  this  description  is  to  be  plead- 
ed,  if  the  ground  of  defence  arose  after  plea,  or  after  issue  joined,  and  be-  ^^JJ^^), 
fore  the  return  of  the  venire  facias^  it  should  be  pleaded  in  bank  (d)  ;  but    betou  ' 
piatter  arising  after  the  return  of  the  venire  facias^  or  last  coutinuance,    th»b»- 
■iay  be  pleaded  at  nisi  prius^  although  there  was  an  opportunity  of  plead-  ^^"^  *'"* 
bg  it  previously  in  bank  (e)  (1).     And  where  the  defendant  after  plead- 
ing, obtained  his  certificate  as  a  bankrupt,  and  then  pleaded  it  in  batdCj 
as  a  matter  which  had  arisen  after  the  last  continuance,  but  in  fact  another 
eontinuance  had  intervened  between  the  certificate  and  plea,  the  Oourt 
permitted  him  to  plead  it  nunc  pro  tunc^  on  payment  of  costs  (/)  (2)  but 
matters  which  have  arisen  after  the  trial,  and  before  the  day  in  bdnkj  can- 
not be  so  pleaded  (g)  ;  and  though  such  a  plea  may  be  pleaded  after  the 
jory  have  gone  from  the  bar,  yet  it  cannot  after  they  have  given  their  ver- 
dict (A)  (3).    A  plea  of  bankruptcy  in  the  defendant  after  the  last  con- 
^aance,  was  set  aside  as  having  been  pleaded  after  the  proceedings  had 
1«6Q  stayed  in  action  upon  the  bail  bond  (i).    But  a  plea  puis  darrein 
tontinuance  of  new  matter  may  be  pleaded  although  the  defendant  were  un- 
der terms  of  rejoining  issuably  and  taking  short  notice  of  trial  (Jc): 

The  Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  2,  f  puts  an  end  to  the  entry  of  ^^^ 
eontinuances,  except  i\\ejuratur  ponitur  in  respectUy  which  is  to  be  retain-  hJ'»p^ 
ed.    But  the  same  rule  provides  *'  that  in  all  cases  in  which  a  pka  puis  dar-  -Reg,  z 
rein  continuance  is  now  by  law  pleadable  in  banky  or  at  nisi  prius^  the 
same  defence  may  be  pleaded  with  an  allegation  that  the  matter  arose  after 
the  last  pleading  or  the  issuing  of  the  jury  process^  as  the  case  may  be.'' 
Provided  '^  that  no  such  plea  shall  be  allowed  unless  accompanied  by  an 
$jfidavit  that  the  matter  thereof  arose  within  eight  days  next  before  the  pleadr 
ing  of  such  pleas  J  or  unless  the  Court  of  a  judge  shall  otherwise  order. ^^ 


(e)  See  Tidd,  9th  edit  8i7,  848;  8  B.  & 
AU.  577;  1  D.  &  K  521 ;  5  B.  &  Aid.  852,  S. 
C;4  B.  &  Aid.  249;  .8  B.  &  Cres.  817. 

(d)  See  Com.  Dig.    AbAtemeot,    I,  24;  2 
Bnith'g  Rep.  896;  seethe  form,  JMl^  toI.  UL 

(e)  5  Taaat.  888  and  665;  S.  C.  1  Marsh. 
88,  and  280. 

(/)  2  Smith's  Bep.  896;  Tidd.  9th  ed. 
84&    S«e  a  plea,  in  vol.  xxLt.  154;  Mr.  Jus^ 


tioe  Ashharst*s  Paper  Book,  MS. 

{g)  Tidd,  9th  ed.  848,  849. 

(h)  Doctr.  PUo.  177;  Bal.  NL  Pri8  10;  9 

Eastt  821;  Com.  Dig.   Abatement  L  84;  sea 

farther,  8  B  &  Aid.  577;  1  D.  &  R.  621;  6 

B.  &  Aid.  852,  S.  C;  4  B.  &  Aid.  249;  Tidd. 

9th  ed.  849. 

(t)  4  B.  &  Aid.  249;  6  B.  &  Ores.  145. 
(fr)   2  M.  &  P.  760;  5  Bing.  414^  S.  G. 


^istion  is  a  waiver  of  all  former  pleas.    Culver  v.  Barrey,  14  WendeU,  161;  KimbaU  v.  Hnn. 
itfogton,  10  Wendell,  675;  Spaiford  «.  Woodrdff,  2  M'Lean^  191;  Scott  ir.  Brokaw,  6  Blaokf 
941;  Den.  v.  Sanderson,  8  Harr.  426.;  Sadler  v.  Fisher,  8  Alabama,  200;  Sanderlin  v.  Dan- 
I  diidge,  8  Humph.  99. 

This  is  not  so,  however,  where  the  matter  of  the  plea  affects  the  remedy  only,  and  hot  the 
[liijbtof  action,  ib.    Roquet  v.  Dyett^  2  Wendell,  800. 

!  (1)  Lyttleton  v.  Cross,  5  Dowl.  &  Byl.  175;  Broome  v,  Beardsley,  8  Caines,  178;  Lafiurge 
;  SI  Carrier,  1  WendeU,  89;  Ludlow  v.  M'Crea,  ib.  228;  Palmer  v,  Hutchings,  1  Cowen,42; 
i  Yield  r.  Goodman^  8  WendeU,  810;  HasUer,  11  Serg;  k  B.  146;  Rangely  v.  Webster,  11  N. 
:  Bsmp.  299. 

(2)  Vide  Morgan  ir.  Dyer,  9  Johns.  255;  Merchants'  Bank  v;  Moore,  2  Johns.  294;  Rang- 
%  9.  Webster,  11  N.  Hamp.  299.  It  is  in  the  discretion  of  the  court  to  receive  the  plea  or 
let,  even  after  more  than  one  continuance  has  intervened,  and  this  discretion  will  be  gov- 
ttMd  by  circumsUhces  extrinsic,  and  which  cannot  appear  on  the  iace  of  the  plea.     Mor- 

Sof.  Dyer,  10  Johns.  161;  Wilsons.  Hamilton;  Lyons  v.  Miller^  4  Serg.  &  Rawle,  289, 
1.    The  King  t^  Taylor,  5  Dowl,  k,  Kyi.  521;  Tuffs  tr.  Gibbons,  19  Wend.  689;  Ranglw 
»  Webster,  11  N.  Hamp.  299;  Lyon  v,  Marday,  1  Watts,  271;  NetUe  v.  Swaiea,  2  Mis.  lOa 
(8)  But  an  insolvent  has  been  allowed  to  plead  his  discharge  even  after  verdict    Mechanics* 
fisiiJio.liaiard,  9  Johns.  892. 

t  See  American  Editor's  Pre&oe. 
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™i>  ^        *Great  certainty  was  always  required  ia  pleas  of  this  description  ;  aad  (A 

^TKm^  it  was  not  suflffcient  to  say  generally  that  "  after  the  last  continaance  "  such 

Form  of     a  thing  happened,  but  the  day  of  the  continuance  must  have  been  alleged 

tlMiepU«0.  where  the  matter  o£  defence  arose  (m)  (1).    The  present  forms  of  sack 

pleas,  whether  pleaded  in  bank  (2)  or  at  the  assizes,  are  given  in  the  third 

volume  (n).    The  plea,  when  it  contains  matter  in  abatement,  concludes 

by  praying  judgment  of  the  writ, and  that  the  same  may  be  quashed  (o); 

or  if  the  writ  would  be  abated  de  facto^  by  praying  judgment  if  the  Court 

will  further  proceed  (;?).     In  bar  the  conclusion  of  the  plea  is,  that  the 

plaintiff  ought  not  further  to  maintain  his  action,  and  not  that  the  former 

inquest  should  not  be  taken,  because  it  is  a  substantive  bar  of  itself,  in 

lieu  of  the  former,  and  consequently  must  be  pleaded  to  the  cu^tion  {q}  (3). 

^ow  Pleas  after  the  last  continuance  must,  even  before  Reg.  Grcn.  Hil.  T.  4 

and  pio.     ^*  4,  reg.  2,  have  beeu  verified  an  oath  before  they  could  be  allowed, 

eeedinif     whether  pleaded  in  batUe  or  at  nisi  prius  (r)  (4)  ;  but  the  affidavit  need 

^^**'*^*^      not  have  been  entitled  in  the  cause  when  annexed  to  the  plea  («).    Tht 

Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  2,t  we  have  just  seen,  also  requires  that 

the  affidavit  state  that  the  matter  of  defence  af  ose  within  eight  days  next 

before  the  pleading  such  plea,  or  that  the  Court  or  a  judge  has  otherwise 

ordered  (/).    These  pleas,  it  is  said,  cannot  be  amended  after  the  assizes 

are  over  \u)  (5)  ;  nor  can  there.be  more  than  one  plea  puis  darrein  an^ 

tinuance  (x),  and  such  a  plea  cannot,  it  is  said,  be  pleaded  after  a  demar- 

rer  (^).     But  if  a  plea  puis  darrein  continuance  be  filed  and  verified  on 

oath,  Uie  Court  cannot  set  it  aside  on  motion,  but  are  bound  to  receive  it 

(/)  Boo.  P1|0.  297;  TeW.  141;  Cro.  Jao,  assizeti^  the  affidarit  should  be  awornbdbre 

261  ;  Freem.  il2  ;  2  Lutw.  1148  ;  2  Salk.  one  of  the  judges,  not  before  a  oommissioBer, 

619;  8  Wils.  189;  Co.  Ent.  517  b;  Bast.  £nt.  8  C.  &  P.  408. 
549:  (0  1  Marsh.  70;  5  Taunt.  888,  8.  C;  ted 

(m)  Id.  Ibid.;  Bui.  K.  P.  809,  vide  8  Price,  200. 

(n)  PotU  vol.  iii.;  and  see  Bui.  N.  P.  810;         (/)  Jinte,  659. 
Co.  Ent.  517;  Bast  £nt, 549;Tidd,  9th ad.  850.         (ti)  Bao  Ab.  Pleaa,  2  ;  Tdv.  181;  Freem. 

(0)  GUb.  G.  P.  106;  2  Lutv.  1148;  in  gen-  252;  Bui.  N.  P.  809.  But  see  2  Snith'slUp. 
eral,  anUf  459.  659,  where  such  a   plea  was  meoded  upou 

{p)  8  Lev.  120;  Bui.  N.  P.  811.  terms;  and  vol.  xxit*  of  Mr.  Justioa  AsUisxst^ 

(a)  Cro.  £1».  49;  2  Lutw.  1148;  Bui.  N.  Paper  Books,  154.  ace, 

P.  810.  (x)     Bro.  Abr.   rontmuanoo,  pi.  5,  41; 

(r)  Freem.  252  ;  1  Stra.  498  ;  2  Smith's  Jeok.  160;  GUb.  C.  P.  105. 

Bep.  396.    Form  of  affidayit  of  plea  of  bank-  {y)  1  Stia.  498;  eitea  Moore,  871;  and  sre 

ruptoy,  M*Clel.  &  Y.  850.    As  to  pleas  of  1  Ld.  Baym.  266;  6  Mod.  9;  bat  see  Hoi).  81» 

abatement,  anU,  462.    When  pleaded  at  the  honira;  Com.  Dig.  Abatement,  L  24. 

(1)  Vioary  v.  Moore,  2  Watts,  451. 

(2)  In  ooTonants  against  ezecuton  the  defendants-  plead^  nui  print,  as  the  filea  of  puis 
darrHn  continuance,  a  Judgment  recovered  upon  a  bond  of  a  testator  aftcar  the  Ust  oontiaii* 
anoe,  to  wit :  on  the  second  day  of  August,  as  to  the  preceding  Trinity  Term,  and  the  pUki- 
tiff  having  pleaded  over — Held,  that  the  plea  was  an  answer  to  the  aotion,  although  by  fietiot 
of  Law  the  judgment  was  obtained  before  the  last  continuance.  Where  the  pnrpoeta  of  jes* 
tice  require  that  the  true  time  when  a  judgment  k  recovered,  or  a  writ  tested,  shall  be  abow% 
it  is  competent  to  a  party  to  avail  himself  of  the  &ot  by  averment  in  pleading.  IgrtUeloii  ^ 
Croes,  5  I)owL  &  Ryl.  175. 

(8)  M'Gowan  v.  Hoy,  4  J.  J.  Marsh.  228.     Piektoing  e.  Pickering,  19  N.  Hamp^  889. 

(4)  In  Jackson  v.  Peer,  4  Cowen,  418,  it  was  held  that  a  plea  of  ihitf  character  may  in  genenl, 
be  pleaded  without  being  verified  by  affidavit.  See  MoGowan  v.  Hay,  4  J.  J.  Manh  223 ;  Mor- 
row V.  Morrow,  Const  Bep.  455;  NiohoU  o.  Mason,  21  Wendell,  889; 

(5)  Bee  Sharp  «.  Witham,  2  M'Clell  &  Younge.  £50. 

t  See  American  Editor's  PrefiMse. 
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:(2r),  provided  it  be  pleaded  in  proper  time  (a).  When  a  plea  puis  dar- 
fM  continuance  is  put  in  at  the  assizes,  the  plaintiff  is  not  to  reply  to  iC 
there,  for  the  judge  *ha8  ho  power  to  accept  of  a  replication,  nor  to  try 
^  (1)  ;  but  ought  to  return  the  plea  as  parcel  of  the  record  of  nisi  pHus ; 
md  if  the  plaintiff  demur,  it  cannot  be  argued  there  (6).  Where  the 
Iptea  puis  darrein  cofUinuance  is  certified  on  the  back  of  the  postea,  and 
the  plaintiff  demurs,  if  the  defendant,  on  the  expiration  of  a  rule  given 
'Ibr  him  to  join  in  demurrer,  neglect  to  do  so,  the  plaintiff  may  sign  judg- 
ment (c). 

The  Courts  will  sometimes  set  aside  a  plea  puis  darrein  continuance 
I  when  it  is  maqifestly  fraudulent,  and  against  the  justice  of  the  case.  But 
where  an  action  was  brought  by  two  of  lour  executors,  and  those  who  were 
not  joined  in  the  action,  released  to  the  defendant,  and  who  pleaded  such 
release  puis  darrein  continuance^  the  Court  refused  to  set  aside  such  plea, 
the  plaintiff  having  failed  to  establish  a  case  of  fraud ;  and  as  a  general 
inile  a  plea  of  that  nature  is  not  to  be  set  aside  unless  in  a  case  of  gross 
flraad  (d). 


eso 


OP  DEMURRERS   (c). 


/ 


When  the  declaration,  plea,  or  replication,  4;c.  apped^on  the  face  of  it 
and  without  reference  to  extrinsic  matter,  to  be  de|^live,  either  in  sub- 
•tance  or  form,  the  opposite  party  may  in  general  demur  (/)  (2).  A  de- 
IBorrer  has  been  defined  to  be  a  declaration  that  the  party  demurring  will 
^go  no  further,"  because  the  other  has  not  shown  sufficient  matter  against 
Mm  that  he  is  bound  to  answer  (^).  Where  the  pleading  is  defective  in 
substance  it  is  advisable  in  general  to  demur,  because  the  party  succeed- 
ing thereon  is  entitled  to  costs  ;  but  where  the  judgment  is  reversed  on  a 
writ  of  error,  &c.  (A)  no  costs  are  recoverable. 


i    («)  2  Wite.  167;  3  T.  R.  544;  1  Mawh.  70, 

iSSO;  5TAaat.  888;  1  Stark.  62. 

1    (a)  When  or  not  set  aside,  8  Chitty's  Qen. 

jfru.  120;    2  Or.  &  M.  881;   8  B.  &  Cres. 

1612. 

(6)  Com.  Big.  Abatement,  1. 24.  If  plead- 
I  ^  by  one  of  several  defendants,  the  plaiiitiff 
[  MDQot  at  the  trial  confess  the  plea,  ftc.  8  C«  & 

(e)  Bac.  Ab.  Pleas,  Q.;  Bnl.  N.  P.  811 ;  1 
Bterk.  62.  As  to  coiU.  see  4  B.  &  C.  117;  6 
D.&B.81,8,  C;  1  M.  &  P.  138. 

{i)  Herbert  v.  Piggott,  2  Crom.  &  M.  884; 

tet  see  Smith  v.  Newman,  4  B.  &  Aid.  419; 

7  ISAunt.  481 ;  1  Chitty's  Rep.  890. 

.    («)  As  to  demurrers  in  general,  see  Bao.  Ab. 

kFlns,  N.;  Com.  Dig.  Pleader,  Q. ;  Saund.  Rep. 

I  Index  to  notes,  "Demttrrer;"  Tidd,  9th  edit. 

1^4;  Stephen,  2d  ed.  Index,  «'i)eAiurrer." 

As  to  the  practice  respecting  demurrers,  see  8 

<aiit.  Oen.  Pr.  762  to  768;   Reg.  Gen.  HU.  T. 


4  W,  4,  reg.  4,  orders  that  no  demurrer  nor 
pleading  subsequent  to  the  deolaratioa  shall  in 
any  case  beJUed  with  any  officer  of  the  Court, 
but  shall  always  be  delivered  between  the  par- 
ties; and  see  Jenris's  Rules,  86,  87. 

(/)  Moore,  661.  Surpltuage  not  demur- 
rable, 11  Bast,  66;  Plead.  Ass.  292;  ante, 
229. 

{g)  6  Mod.  182;  Co.  Lit  71  b. 

{h)  1  Stra.  617;  Tidd,  9th  ed.  1181.  As 
to  costs  where  the  judgment  is  arrenltd,  see 
Cowp.  407;  Tidd,  9th  ed,  986.  On  a  neir 
trial,  LI.  916;  and  where  a  Tenire  de  novo  is 
awarded,  id.  928.  It  seems,  that  although  an 
objection  appear  on  the  record,  and  might  be 
taken  advantage  of  by  motion  in  arrest  of 
judgment,  or  writ  qf  error,  yet  if  it  be  of 
such  a  nature  that  the  action  dearly  cannot 
be  maintained,  the  judge  at  nisi  prias  will 
nonsuit  the  pluntiff,  1  Campb.  266;  Cowp^ 
407. 


(1)  When  pleaded  at  niti  pritu,  a  copy  of  it  need  not  then  be  served.    Jackson  v.  Clov,  18 
Johns.  167.  • 

^  (i)  An  ob^tion  that  a  declaration  is  dei^tive  should  be  taken  either  by  a  demurrer  or  a  motloa 
m  arrest  of  judgment,  and  the  point  is  not  properly  riMsed  on  th^  tml  to  thft  jury  of  the  inmo$ 
«f  ftct    Crooker  v.  Qilbert,  9  Cushing ,  181. 
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*It  should,  however,  be  remembered  that  a  demurrer  admits  the  /odt 
pleaded  (t),  and  merely  refers  the  question  of  their  leg-als\x&c\QncjiaA» 
decision  of  the  Court  (1).    If,  therefore,  there  be  a  reason  to  deny  the 
facts,  it  is  better  not  to  demur,  but  to  plead  thereto,  especially  if  the  defect 
in  the  opposite  pleading  be  of  so  substantial  a  nature  that  even  afteraTca^ 
diet  on  the  issue  the  judgment  might  be  arrested,  or  a  writ  of  error  coqU 
be  sustained  {k).    But  the  common  doctrine  that  a  demurrer  admits  tki 
facts  stated  in  the  pleading,  demurred  to,  must  be  understood  with  tUi 
qualification,  that  it  is  so  only  upon  the  argument,  for  it  has  been  heldthit 
the  statement  in  a  special  plea  which  has  been  holden  bad  on  demorFer 
are  not  evidence  for  the  plaintiff  on  the  general  issue,  although  the  jury  am 
to  assess  damages  as  well  as  to  try  the  case  on  the  general  issue  (/)  (2). 
When  the  objection  is  a  defect  in  matter  of  form  a  special  demurrer  ia 
still  permitted ;  for,  as  observed  by  Lord  Hobart,  ^^  the  statute  of  Eliza- 
beth requiring  a  special  demurrer,  does  not  entirely  reject /orm,  for  that 
would  be  destructive  to  the  law  a&  a  science,  but  it  only  requires  that  the 
defect  in  form  be  discovered,  and  not  used  as  a  secret  snare  to  entrap '^(m). 
And  it  was  observed  by  Eyre,  Chief  Justice,  that,  ^^  infinite  mischief 
has  been  produced  by  the  facility  of  the  Courts  in  overlooking  errors 
in  form  ;  it  encourages  carelessness,  and  places  ignorance  too  much  apoD: 
a  footing  with  knowledge  amongst  those  who  practice  the  drawing  of  plead- 
ings "  (w).     Where,  however,  there  are  merits  to  be  tried,  it  is  in  prac- 
tice more  liberal  not  to  demur  for  a  mere  mistake  in  form.    But  it  some- 
times becomes  material  to  demur,  although  the  objection  be  of  a  mere 
technical  description,  if  the  adverse  party  will  not  alter  his  pleading;  as  in 
instances  in  which  the  defective  pleading  imposes  upon  the  opponent  the 
necessity  of  adducing  more  evidence  than  would  have  been  requisite,  had 
the  pleading  been  properly  framed  :  as  if  nil  debet  be  pleaded  to  a  decla^ 
ation  on  a  deed,  or  de  injuria  generally  be  replied  where  the  replication 
should  traverse  one  of  the  several  matters  alleged  in  the  plea. 
Towliat         There  €ure  some  well-founded  objections  to  pleadings,  but  which  cannot 
t^cmpo^    be  the  ground  of  demurrer ;  such  are  principally  the  non-compliauce  with 
nent  can*    Bome  rule  o{ practice  not  affecting  the  substance  of  pleading-  (p)  (3).  Thai 
not  demur,  if  contrary  to  Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  8,  venue  be  repeated  in  the 

(i)  That  is,  when  weU  pleaded.  Com.  Dig.     ing  over,  and*  by  yerdiot,  &e.  jdosI. 
Pleader,  Q.  6;  1  Saund.  837  b,  n.  8;  Stepb.  2d         (/)  Montgomery  o.  Riohardion,  6  Oar.  ft  P. 
ed.  175;   11  Prioe,  286;  dnie,  6S0;  but  Bee     247;  Firmin  v.  Crucifix,  it/.  247. 
note  Infra,  *      (m)  Hob.  282;  1  Saand.  887,  note  8. 

ik)  4  Co.  Bep.  14  a.    As  to  the  expediency         (n)  1  B.  &  P.  69. 
of  demarring  or  pleading,  in  general,  see  Steph.         (o)  1  Bing.  N.  C.  858,  861,  4  M.  ftSoott. 


2d  ed.  182.    What  defects  are  oared  by  plead-     417;  8  DowL  2;  2  DowL  286. 


(1)  Weems  v.  Willard,  2  Harr.  &  Qill.  148.  A  general  demurrer  admits  the  truth  of  til  tte 
ihots,  that  are  wtll  pUaded,  Morgan  v.  Bullard,  1  A.  K.  Marsh,  668;  Neal  v.  Clantice,  7  Hir. 
k  Johns.  862;  M*Colloagh  v.  Cowan,  Const.  Hep.  616;  Coxe  o.  Quliok,  6  Halst. 828;  Vide  Pbim 
V.  Phelps,  10  Conn.  62.    Catlin  v.  Glover,  4  Texas,  161;  Chambers  v.  Miller,  9  Texas,  285. 

But  U  does  not  admit  an  averment  at  the  end  of  a  special  declaration  in  oon  tract,  that  the  d»< 
tedant  owes  the  plaintiff  the  sum  before  mentioned,  that  being  a  mere  statement  of  a  ooDclnsiflS 
of  law  from  the  fiiots  stated.  Millard  v.  Baldwin,  3  Gray,  484;  Chapin  v.  Curtis,  23  G«. 
888. 

(2)  Pease  v.  Phelps,  10  Conn.  62;  Perry  v.  Rice,  10  Texas,  867;  Stimson  v.  Gardiner,  tt 
Maine,  94. 

(3)  The  sufficiency  of  a  plea  can  be  determined  only  on  demurrer.  Day  v,  Hamboif,  1 

Browne,  76,    A  demurrer  does  not  reach  the  order  of  pleading,  Cleaveland  v.  Chandler.  8  8mr<» 
art,  489, 
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i  body  of  a  declaration,  the  defendant  cannot  on  that  aocoant  demur,  but  if  ^'"^ 
I  taken  advantage  of  at  all,  should  obtain  *a  summons  aud  judge's  order  to  q^^^^^. 
PBtrike'out  the  objectionable  veoue  (j?).  So  in  general  an  inaccuracy  in  the 
l-form  of  commencing'  a  declaration  is  not  ground  of  demurrer  {q^. 
[  Demurvers  BTG  either  general  or  special ;  g'eneral^  where  no  particular 
lleause  is  alleged;  the  specialy  when  the  particular  imperfection  is  pointed  out 
Mod  insisted  upon,  as  the  ground  of  demurrer;  the  former  will  suffice  when 
bthe  pleading  is  defective  in  substance^  and  the  latter  is  requisite  where  the 
Lobjection  isonlj  to  the  form  of  pleading  (r)  (1).  At  common  law  a  spe- 
ll eial  demurrer  was  not  necessary,  except  in  the  case  of  duplicity  (5),  and 
l^ihe  party  was  at  liberty  on  a  general  demurrer  to  take  advantage  of  any 
I  objection,  however  trifling  {t).  To  remedy  this  the  27  Eliz.  c.  4,  after  re- 
Jtciling'  '^  that  excessive  charges  and  expenses,  and  great  delay  and  hindrance 
i.  of  justice,  have  grown  in  actions  and  suits  between  the  subjects  of  this 
iTeaim,  by  reason  that  upon  some  small  mistaking,  or  want  of  form  in  plead- 
i-iog,  judgments  are  often  reversed  by  writs  of  error  and  oftentimes  upon 
demtrrers  in  law  given  otherwise  than  the  matter  in  law,  and  the  very  right 
^of  the  cajQse  doth  require,  whereby  the  parties  are  constrained  either  utterly 
I'  to  lose  their  right,  or  else  after  a  long  time  and  great  trouble  and  expenses, 

fijto  renew  again  their  suits,"  enacted  ^'  that  from  thenceforth,  after  demurrer 
joined  and  entered  in  any  action  or  suit  in  any  Court  of  record  within  this 
realm,  the  judges  shall  proceed  and  give  judgment  according  as  the  very 
1-  right  of  the  cause  and  matter  in  law  shall  appear  unto  them,  without  regard- 
I  jDg  anff  imperfection^  defect^  or  want  ofform^  in  any  writ^  return^  plaint^ 
Ldeclaralion,  or  other  pleading^  process,  or  course  of  proceeding  whatso- 
[-  ever,  except  those  only  which  the  party  demurring  shall  specially  and 
Irparticularly  set  down  and  express,  together  with  his  demurrer;  and  that  no 
judgment  to  be  given  shall  be  reversed  by  any  writ  of  error  for  any 
such  imperfection,  defect,  or  want  of  form,  as  is  aforesaid,  except  such 
only  as  is  before  excepted." 

The  chief  difficulty  that  arose  in  the  construction  of  this  statute,  was 
the  distinguishing  between  what  was  the  matter  of  form  and  matter  of  sub- 
I  stance ;  and  many  defects  which  are  now  deemed,  mere  form,  were  holden 
not  to  be  aided  by  this  statute,  such  as  the  omission  of  the  words  vi  et 
armisj  contra  pacem^  Sfc.  (u).  To  remedy  this  the  4  &  5  Ann.  c.  16, 
directs,  ^  that  where  any  demurrer  shall  be  joined  and  entered  in  any  ac- 
tion or  suit  in  any  Court  of  record  witjiin  this  realm  the  judges  shall  pro- 

(p)  Farmer  v.  ChampDeys,  1  Crom.  M.  &  468. 
Bob.  869;  2  DowL  680,  S.  C;  Fisher  v.  Snow,         (r)  Bac.  Ab.  Pleas,  N.  6;  Ca  Lit.  72  a. 
8  Dowl.  27;  Townsend  v.  Gamey,  Id.  29;  but         («)  11  East,  665. 
8ee8Dowl.2.  (0  8  Salk.  122, 

(9)  4  Moore  &  Soott,  417;  Stranchan  «.         (u)  Com.  Dig.  Pleader,  8  M.  7;  Bac.  Ab. 

Boekle,  1  Harr.  &  Wol.  619;  Tamer  v.  Den-  Pleas,  N.  6(   1  Saand,  81,  note  1;   Hob.  288; 

,  4  Tyr.  818;  and  see  8  Chit.  Gen.  Prao.  Say.  88, 


(1)  Vide  Snyder  v.  Croy,  2  Johns.  428.  Departure  or  mis^inder  of  counts  may  be  demurred 
to  generaUy.    Keay  v,  Goodwin,  16  Mass.  1 ;  Fairfield  v.  Burt,  11  Pick.  244. 

Duplicity  oan  be  taken  advantage  of  only  by  special  demurrer,  Seymour  v.  Mitchell,  2  Root, 
146;  Smith  v.  Northup.  1  ib.  887;  Otis  o.  Blake,  6  Mass.  886;  Stewardson  v.  White,  8  Harr. 
&  M*Hen,  855;  Martin  v.  Ray,  1  Blackf.  291.  So  of  an  informality.  Singleton  v.  Garr,  1 
Blbb^  554. 

Formal  defects  in  a  declaration  must  be  specially  demurred  to.  Dole  v.  Weeks,  4  Mass.  451; 
Tacker  o.  Randall,  2  ib.  288. 

So  too  of  the  objeotk>n,  that  a  plea  amounts  to  the  general  issue.  Freeport  v.  Edgecomb,  1 
Mass.  459;  Whittlesey  v.  Woloott,  2  Day,  431 ;  York  «.  Jones,  2  N.  Hamp.  464;  Grandall  v. 
QsQup,  12  Gonn.  865. 
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oeed  and  give  judgment  according  as  the  very  right  of  the  cause  ^aad 
matter  in  lawshall  appear  unto  them,  without  regarding  an^  tur/^pr/fdum, 
omission^  or  defect  in  any  writ,  return,  plaint,  declaration^  and  other  j^eadr^ 
ing'^  process,  or  cause  of  proceedings  whatsoever,  except  those  only  tohid 
the  party  demurring  shall  specially  and  particularly  set  doum  and  express, 
together  with  his  demurrer^  as  causes  of  the  same  notwithstanding  that  SQch 
imperfection,  omisnion,  or  defect  might  have  heretofore  been  taken  to  be 
matter  of  svbstance^  and  not  aided  by  the  above-mentioned  statute^  so  as 
sufficient  matter  appear  in  the  said  pleadings,  upon  which  the  Court  may 
give  judgment  according  to  the  very  right  of  the  cause."  And  it  is  then 
so  provided,  ^^  that  no  advantage  or  exception  shall  be  taken  of  or  for  an 
immaterial  traverse,'  or  of  or  for  the  default  of  entering  pledges  upon  any 
bill  or  declaration,  or  of  or  for  the  default  of  allegiug  the  bringing  iaio 
Court  any  bond,  bill,  indenture,  or  other  deed  whatsoever,  mentioned  io 
the  declaration  or  other  pleadings,  or  of  or  for  the  default  of  alleging  of 
the  bringing  into  Court  letters  testamentary,  or  letters  of  administratioD, 
or  of  or  for  the  omission  of  vi  et  armis^  et  contra  pacem,  or  either  of  them, 
or  of  or  for  the  want  of  averment  of  hoc  paratus  est  verificare^  or  hoc  para- 
tus  est  verificare,  per  recordum ;  or  of  or  for  not  alleging  proti/  patet  per  re- 
cordum :  but  the  Court  shall  give  judgment  according  to  the  very  right  of 
the  cause  as  aforesaid,  without  regarding  any  such  imperfections,  omissions, 
and  defects,  or  any  other  matter  of  like  nature  (a;),  except  the  same  shall 
be  specially  and  particularly  set  down  and  shown  for  cause  of  demurrer.'^ 
It  was  provided  by  the  seventh  section  that  the  act  should  not  extend  to 
proceedings  upon  any  penal  statute ;  but  this  was  altered  by  the  4  Geo.  2, 
c.  26,  s.  4  (y). 

Since  these  statutes,  the  party  on  a  general  demurrer  can  only  take  ad- 
vantage of  defects  in  substance  (1)  ;  and  therefore,  if  the  defect  objected 
to  be  not  clearly  of  that  nature,  it  is  safest  to  demur  specially,  io  which 
case  the  party  may  not  only  take  advantage  of  those  particularly  pointed 
out,  but  also  of  any  substantial  defect,  though  not  speci^ed  (2)  (2).  The 
effect  produced  on  the  right  to  demur  generally  or  specially,  by  the  cir- 
cumstance of  the  defendant  being  under  terms  of  pleading  issuably,  has 
already  been  considered  (a).  The  plaintiff  need  never  demur  specially  to 
a  plea  in  abatement  (A). 

A  demurrer  is  either  to  the  whole^  or  to  a  part  only  of  a  declaration. 
PART.  If  in  covenant  there  be  several  distinct  assignments  of  breaches  of  cotb- 
Where only  nan t,  some  of  which  are  sufficient,  and  the  others  not,  or  if  a  declaration 
of  the*^  contain  several  counts,  and  only  one  be  bad  ;  the  defendant  should  only 
pieftding.  demur  to  the  defective  assignment  of  bi'each,  or  the  insufficient  count; 
[  *66o  ]  for  if  he  were  to  demur  to  the  whole  declaration,  the  •Court  would  giva 
judgment  against  him  (c)  (8).     This  rule  equally  applies  to  one  count,  part 

(x)  See  Rbgervations  as  to  extent  of  these  695;  2  Wils.  10. 
words,  2  Hen.  Bla.  262}  16  East,  359.  {a)  JinU,  510,  511. 

(y)  Willes,  601.  (6)  2  M.  &  Sel.  485. 

(2)  1  Saond.  387  b,  note  8;  Tidd,  9th  ed.         (c)  Ferguson  v.  Mitchell,  2  CrooL  M.  fi 

!■  ■        ..  ■■■■■.  ■     «  .  ■  I       I  I     I  ■  m 

(1 )  5  Greenl.  415.    Vide  Hord's  Executors  «.  DishmaD,  2  Hen.  &  Moo.  600. 

(2)  Vide  Buroet  v.  BIbco,  4  Johns.  235. 
(8)  Belton  v.  Gibbon,  7  HalstTB;  Wolf  v.  Laysrer  1  HaU,  146;  Seddon  v.  Senate.  18  Etft, 

76,  77;  Ward  v.  Sickrider,  8  Oaines,  265;  Koe  v.  Crutchfield,  1  Hen.  &  Man.  861;  Wbitaeirf. 
Ctmibj,  8  Gaines,  89;  Backus  «.  Richardson,  6  Johns.  476;  Kinfsl^  v.  BiU.  9  il««.  199,  W; 
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of  whichis  sufficient)  land  ther  residue  is  not,  provided  the  matters  alleg- 
ed are  divUable  in  their  nature  :  as  if  a  plaintiff  declared  in  tort  for  taking 
his  money,  and  also  certain  goods,  without  showing  that  the  goods  were 
his  property,  the  count  will  be  good  as  to  the  money,  and  if  the  defendant 
.  demur  generally  to  the  whole  count,  the  plaintiff  ^  ill  have  judgment  (d)  (1  )• 
i  So  where  the  plaintiff  declared  in  scire  facias^  upon  a  judgment  in  K. 
B.  with  a  provt  patet  per  recordum^  and  also  on  affirmance  of  that  judg« 
ment  in  error  in  the  Exchequer  Chamber,  without  a  praui  patet,  kc.  and 
the  defendant  demurred  to  the  whole,  the  Court  hold  the  demurrer  too 
'  large,  as  the  plaintiff's  demand  was  divisible,  and  judgment  was  given  for 
the  plaintiff  (^).     So,  if  part  of  a  breach  be  good,  it  is  no  cause  of  demur^ 
xer  to  the  whole,  that  special  damage  is  laid  which  is  not  recoverable  (/)  ; 
but  where  there  is  a  misjoinder  either  of  parties  or  causes  of  action  or 
breaches,  the  demurrer  must  be  to  the  whole  (g*).    And  if  a  p/ea,  avowry^ 
I  er  re/»/ica/ion,  each  of  which,  we  have  seen,  is  in  its  nature  entire  be  bad  in 
I  part,  it  is  bad  for  the  whole  (A)  ;  and  in  that  case  the  demurrer  should  be 
I  to  the  whole  plea  or  replication  (t),  or  it  will  be  a  discontinuance  (Jc). 
'  There  is  an  exception  in  the  case  of  a  plea  of  set-off  which  contains  a 
statement  that  distinct  debts  are  due  from  the  plaintiff,  for  such  averments 
are  considered  to  be  similar  to  separate  counts  in  a  declaration  ;  and  if 
one  part  be  good,  a  general  demurrer  to  the  whole  will  be  bad  (/)  (2^. 
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Bos.  687;  iiod  see  Spyer  o.  Tbelwell.  id.  692; 
6  B.  &  Aid.  712,  715;  11  Bust.  665;  Com. 
Dig.  Plefid.  Q.  8.  6;  i  SauDd.  286;  and  id. 
aote  9;  2  Id.  879.  SSO,  note  14;  1  Wile.  1!84; 
1  New  Rep.  48;  Sao.  Ab.  Pleae,  B.  6;  Stepb. 
2d  ed.  450. 

(ff)  8  8  mud.  279, 874,  note  1 ;  5  Rep.  84  b; 
1  Selk.  218;  2  Sannd.  171  a,  n.  1;  1  Mod. 
271;  Com.  Dig.  Pleader,  C.  82;  see  the  form» 
1  aiand,  108,  109.  Id  8  Moore,  879,  the 
pUiotiff  declared  in  trespara  for  breaking  and 
CDiering  bis  close,  and  also  bis  house,  ftnd 
leiaiogand  tiiking  his  goods,  **  to  wit,  one  bun- 
dred  articles  of  farniture."  without  describing 
their  nature  or  quality.  The  defendant ,  though 
uder  terms  of  pleading  issuably,  demurml 
generally,  to  the  whole  declaration.  The  court 
held  that  the  plaintiff  could  not  sign  judgnieot 
as  for  want  of  a  plea;  for  the  declaration  was 
sahstantially  defective  as  regarded  the  goorii. 
StmbU   (notwithstanding  Mr.  Justice    Bar- 


rough's  bbsenrationsO  that  the  case  cannot  be 
considered  an  authority  that  the  whole  of  the 
declaration  should  have  been  demurred  to.  The 
rule  in  the  text  would  not  apply  to  a  count  ia 
auuttipnt  upon  a  contract,  the  whole  of  which 
is  considered  entire. 

(e)  11  East,  565. 

(f)  6  B.  &  Aid.  712;  1  D.  &  R.  861,  S.  C; 
8  T.  a.  874. 

ig)  1  M  &  Sel.  855;  4  T.  R.  517;  antet 
205;  2  Saund.  210,  and  210  a. 

(A)  Jtnte,  546,  567,  644;  1  Saund.  28;  and 
id.  n.  2,  286,  887;  n.  7;  2  Id.  124;  1  Salk. 
812;  1  T.  R.  40;  8  Id.  874.  Effect  of  one 
plea  referring  to  another,  1  M.  &  P.  147;  2  Y. 
&  J.  11,  S.  C; 

(0  Bee  an  exception  in  an  ayowry,  1  Saundt 
286. 

{k)  Com;  Dig.  Pleader,  Q  8. 
(/)   2  BU.  Rep.  910;  anU,  546. 


Martin  v.  Williams,  18  Johns.  264;  Monell  v.  Colden^  18  Johns.  402;  Adams  v.  Willoughby^ 
1  Johns.  65;  Moor  v.  Dewees,  Litt.  Sel.  Co.  227;  tamham  v.  Hay,  8  Biaokf.  lt*7;  Lusk  v.  Cook« 
BreFxe,58;  Wire  v.  Bush,  4  Litt.  429;  Pettigrew  v.  Pettigrew,  1  Stew.  580;  Brown  v.  Steb- 
bios,  4  Hill,  154;  Mumfurd  v.  Fitzhurgh,  18  Johns.  457;  Nash  v.  Nash,  16  Illinois,  70;  Huoks 
V.  Smith,  18  Alabaiba,  888;  Lookwood  v  Rogers.  1  Chand.  (Mis.)  21.  So,  if  thedeftsndant 
^ead  several  pl'iaa,  all  of  which  are  demurred  to,  if  one  be  good,  judgment  must  be  given  Ibr 
the  defendant.  Sevey  v.  Blacklin,  2  Ma»s.  641;  Hurrison  v  M^liitush,  1  JohnSi  885;  Cuyler 
9.  Trustees  of  Rochester,  12  Wend.  16U;  Vermont  v.  Society  Ibr  Propagating  the  Qospel,  2  Paine 

C.C.5I5. 

(1)  So  in  a  plea  of  outstanding  judgment  by  an  executor  or  administrator,  where  some  of  the 
jodgments  are  well,  and  others  badly  pleaded,  the  plaintiff  should  demur  only  to  those  which 
are  insufficiently  pleaded,  and  traverse  the  reSklue.  Douglas  v.  Satterlee,  11  Johns.  16.  Bat  it 
Is  error  to  demur  and  reply  to  the  same  plea.     Lang  v.  Lewis,  1  Rami.  277. 

(2)  And  where  breaches  are  assigned  in  the  replication,  if  one  be  bad,  it  does  not  vitiate  the 
others.  Martin  v.  Williams,  18  Johns.  264 ;  Cuyler  v.  The  Trustees  of  Rochester,  12  Wend.  169. 
IQm  plaintiff  cannot  demur  and  reply  to  the  same  plea.  fUley  v.  Harkness,  2  Blackf.  84,  A 
duliiiiiiiil  oannol  demur  and  plead  to  the  saiM  count  at  the  tame  time.    Taylor  v.  &tiea»  Minor, 
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^^^         In  general  a  party  cannot  demur,  unless  the  objection  appear  oii  __ 
^^AiS!  ^/<^^^  ''/  ^Ae  preceding  pleadings  (m)  ;  but  in  some  cases,  where  the  plain- 
As  to  set-  tiff  in  the  declaration  partially  states  a  deed  which  is  defective,  *or  contains 
SS^°^*  matter  qualifying  the  part  stated,  the   defendant  may  crave  oyeroftlw 
oyer^Tnd    deed,  and  set  forth  the  whole,  thereby  making  it  part  of  the  declaratioD, 
demarriog^  and  then  demur  either  in  respect  of  the  defect  in  the  deed,  or  the  improp- 
er manner  in  which  the  plaintiff  has  stated  it ;  and  this  is  the  proper  coarse, 
when  Upon  oyer  it  would  appear  that  a  bail  bond  is  defective  (n).     So,  a 
deed  untruly  stated  in  a  plea,  being  set  out  upon  oyer  by  the  plaintiff,  be- 
comes part  of  the  plea,  and  if  it  thereby  appear  that  the  plea  is  false,  the 
plaintiff  need  not  show  any  matter  in  his  replication  to  maintain  his  action, 
but  may  demur  (o);  for  it  is  a  general  rule  that  an  indenture  set  out  apoa 
oyer  becomes  part  of  the  preceding  plea(jo).    Wo  have  seen  that  Beg. 
Gen.  Hil.  T.  2  W.  4,  reg.  44,  orders  "  that  if  a  defendant  after  craving 
oyer  of  a  deed,  omit  to  insert  it  at  the  head  of  his  plea,  the  plaintiff,  on 
making  up  the  is^ue  or  demurrer  book  may,  if  he  think  fit,  insert  it  for  him ; 
but  the  cost  of  such  insertion  shall  be  in  the  discretion  of  the  taxing 
officer"  {q). 


l^oraisof 
demarrer. 


In  point  of  forrn,  no  precise  words  are  necessary  in  a  demurrer,  and  a 
plea  which  is  in  substance  a  demurrer,  though  very  informal,  will  be  con- 
sidered as  such  (r)  ;  and  it  is  a  general  rule  that  there  cannot  be  a  demur- 
rer to  a  demurrer  (.•?).  The  usual  form  of  di. general  demurrer  to  a  declara- 
tion after  stating  the  title  of  the  Court  and  term,  and%the  names  of  the 
parties  in  the  margin,  and  the  defence,  as  in  the  commencement  of  a  plea  (i)y 
alleges  that  the  declaration  and  the  matters  therein  contained,  as  therein 
stated,  are  not  sufficient  in  law  to  enable  the  plaintiff  to  support  his  action, 
and  concludes  with  a  verification  and  an  appropriate  prayer  of  judgment, 
though  a  verification  \s  unnecessary  {u)  ;  or  if  the  demtirrer  be  to  a  particu- 
lar count  or  breach,  it  is  qualified  accordingly  {z).  A  general  demnrrer 
to  a  pled  in  abatement^  states  that  it  is  not  sufficient  to  quash  the  bill  or  writ, 
and  prays  judgment  that  the  defendant  may  answer  over  or  further  to  the 
declaration  (y) .  To  a  pled  in  bar  the  delmnrrer  is,  that  the  plea  and  the  mat- 
ters, &c.  are  not  sufficient  in  law  to  bar  the  plaintiff,  &c.  wherefore  for  want 


(m)  Moore,  651.  See  the  forms  and  notes, 
2Saund.  864to867;  Com.  Dig.  Pleader,  8; 
Wills.  119. 

(n)  2  Saand.  GO,  in  notU.  See  the  exoep- 
tioDS,  and  when  the  facts  must  be  pleaded,  a  fi- 
fe, 483,  484,  481 ;  and  \  Saund.  295  b.  Bat 
if  the  deed  be  described  in  the  declaration,  and 
on  the  defendant's  setting  it  oat  on  oyer,  and 
domarring,  it  appear  that,  as  to  some  part  of 
the  deed  immaterial  to  the  action,  there  is  a 
Tarianoe  between  the  deed  as  described  and 
Bet  out  on  oyer,  this  will  not  sappbrt  the  de- 
murrer, not  eren  if  the  Yarianoe  be  such  as 
would  be  available  on  a  plea  of  non  est  /ae- 
ittm,  1  B.  &  C.  858;  2  D.  &  R.  662,  S.  C. ;  ante^ 


434; 

(0)  1  Saand.  8l6, 817. 

ip)  1  Sound.  817;  ante^  483. 

Iq)  Jervis*s  Rules,  54,  note  {t), 

(r)  5  Mod.  181;  8  Lev.  222$  2  Saundi  124, 
note  6;  Plowd.  400.  As  to  the  Ibrm  in  gen- 
eral. Com.  Dig  Pleader,  Q.  8. 

(0  Bac.  Ab.  Pleas,  n.  2;  Salk.  219;  Sts- 
phen,  2dedit.  281. 

(0  As  ante,  549;  and  see  the  Ibm  po^ 
▼ol.  iil 

(u)  rd.;  Go.  Lit.  71  b;  1  Leon.  24. 

(x)  Post,  Yol.  iii. 

(y)  Poa,  vol.  iii. 


414 ;  Oayle  v.  Smith,  ib.  83;  Hair  t^.  Weaver,  1  Blaokf.  77;  Rickert  v.  Snyder,  5  Wendell,  lOi 
Where  a  defendant  pleads  and  demurs  to  the  same  matter,  and  issues  of  £^t  are  tried)  he  viB 
be  presumed  to  have  waived  his  demurrer.  Morrison  v*  Morrison,  8  Stewart,  444.  See  Bra- 
han  V.  Collins,  Minor,  169;  Peacock  v.  Banks,  ib.  887. 

But  where  part  of  a  count  is  sufficient  and  a  part  insufficient  if  the  matters  are  divisible,  th« 
defendant  may  plead  to  the  former  and  demur  to  the  latter.  Harwood  9.  Tomnkiiis,  Ztbr.  (If* 
Jer.)  425.  '  *^ 
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of  a  sufficient  pica  he  prays  judgment  *and  his  damages,  &c.  (according  to 
the  nature  of  the  action)  (z) .  If  the  demurrer  be  to  a  replication,  rejoinder, 
IfC,  after  stating  that  the  same,  and  the  matters  therein  contained,  are  not 
sufficient  in  law,  it  concludes  with  a  prayer  of  judgment  either  against  or  for 
the  plaintiff,  according  to  the  situation  of  the  party  demurring  (o).  If  the 
demurrer  be  special  the  assignment  of  the  causes  of  demurrer  (1)  were 
usually  introduced  at  the  end  of  the  general  demurrer  in  the  following 
words  : — ''  And  the  said  — ^,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided  (&),  states  and  shows  to  the  Court  here  the  follow- 
ing causes  of  demurrer  to  the  said  declaration,  [or,  *  to  the  s^xi  first  count 
of  the  said  declaration,' ar, '  to  the  said  breach  of  covenant  first  above  as- 
signed,' or,  '  to  the  said  plea,  &c.'  "]  (c).  And  it  was  usual,  after  stating 
the  causes  of  demurrer,  to  conclude,  "  and  also  for  that  the  said  declara- 
tion, [or,  *' first  count,^  or  '  plea,^  or  '  replication,^]  is  in  other  resp(?cts  un- 
certain, informal,  and  insufficient ,"  but  these  latter  words  are  wholly  una- 
;  vailable,  for  when  it  is  necessary  to  demur  specially  it  is  not  sufficient  to 
!  aver  that  the  pleading  "  wants  form,"  but  it  must  be  shown  specially  in 
what  point  in  particular  the  form  is  defective,  and  as  it  has  been  said,  the 
statutes  oblige  the  party  demurring  to  lay  his  finger  upon  the  very  point  (d). 
Therefore  a  demurrer  for  duplicity,  ^AaiiYt^  double  dnd  wariis  form,  issuot 
sufficient,  and  it  should  show  in  what  the  duplicity  consists  (^)  (2)  and  after 
the  passing  of  the  statute  of  Elizabeth  a  rule  was  made,  "  that  upon  de- 
murrers the  causes  shall  be  specially  assigned,  and  not  involved  with  gene- 
ral unapplied  ejcpressions  of '  double,'  '  negative  pregnant,'  '  uncertainty/ 
*  wanting  form,'  and  the  like ;  but  shall  show  specially,  wherein,  in  order 
that  the  other  party  may  as  the  cause  shall  require,  either  join  in  demurrer 
or  amend,  or  discontinue  his  action"  (/).  If  the  plaintiff  demur  to  a  pleitt 
io  abatement,  as  if  it  had  been  a  plea  in  bar,  it  will  be  a  discontinu- 
ance (g-)  ;  and  a  demurrer  to  such  plea  should  conclude  with  praying  judg- 
ment that  the  writ  or  bill  mtj  be  adjudged  good,  and  that  the  defendant 
may  answer  further  or  over  thereto  (A). 

The  Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  14,  f  thus  orders;  "  The  form  Form  of 

of  a  demurrer  shall  be  as  follows. — '  The  said  defendant,  by his  at^  ^^"'^^fw 

torney,  [or  ^  in  person,  &c.'  or  *  plaintiff,']  says,  that  the  declaration  [or  gonbed  by 
'  plea,  <&c.']  is  not  sufficient  in  law,'  showing  the  special  causes  of  demur-  Beg.  Qeo. 
rer,  if  any."  ™-^^-  * 

And  that  the  form  oi  2^  joinder  in  demurrer  shall  be  as  follows, — ^**  The  Form  of 

(2)  Co.  Lit.  71  b;  potU  vol.  iu.  1  Saund.  160,  n.  1 ;  887  b,  n.  8;  WUles,  220;  J^™^«'  ^ 

(0)  Po(rf,^ol.  Hi,  I>QO.  PL  147;    1  M.  &  P.  102;  4  Bing.  428,  ««»«"» 

(6)  4  &  5  Anne,  0. 16.  8.  C.  ^  !5^r*?* 

(c)  PmU  vol.  iii.  (/)  Rule,  Michaelmaa  Term,  a.  d.  1664,  ^  ^^' 

{d)  Com.Dig.PleaderjQ.9;  Hob.  232;  per  sect.  17;   WUles,  220;  1  Sannd.  160,  note  1}  If^'.^ 

Holt.  C.  J.,  1  SaUc  219;    1  Saund.  10,  n.  1;  837  b,  note  1.  1.  4  w.  4. 

837,  n.  8.  {g)  1  SaUc.  218;  anU,  468,  464. 

'  (0  10  East.  79;  1  Wils.  219;   1  SaUc.  219;         {h)  2  Saund.  210  g,  n.  9;  ante,  466. 

(2)  A  special  demurrer  will  not  be  taken  as  a  general  One  as  to  all  causes  of  demurrer  not 
pointed  out    Tucker  v.  BandaU,  2  Mass.  288. 

After  a  general  demurrer  the  party  cannot  alter  \aA  plea  to  a  special  demurrer.    Smith  Vk 
Northup,  1  Root,  887. 
(2)  Currie  v.  Henry,  2  Johns.  483;  Stewartson  v.  White,  8  Har.  &  M*Hen.  455;  Ryan  v. 
I  Watson,  2  Greenl.  882;   Commonwealth  v.  Blake,  20  Pick.  856;   Wolff  v.  Luyster,  1  HaU, 
'  146. 

t  See  American  Bditor's  Profkce. 

Vol.  I.  86 


1 


*668 


OF  DEMUBBEBS. 


voBin  Of  said  plaintiflf  [or  *  defendant']  says  that  the  declaration  [or  *  '  plea,  Ac*] 
DEKittEEB.  jg  sufficient  in  law."    Perhaps  these  are  two  of  the  best  instances  of  whal 
conciseness  may  suffice  in  pleading. 

Reg.  Got.        The  Reg.  Gen.  Hil.  T.  W.  4,  reg.  2,  t  contains  a  further  excellent 
wV4.reg.    regulation  requiring  an  explicit  statement  in  the  margin  of  the  demurrer 
1, requires   of  one  at  least  prima  facia  well  founded  objection.     It  orders  that  "la 
f^^^A      *^®  margin  of  everp  demurrer^  before  it  is  signed  by  counsel,  some  maUer 
t^ectionto  9f  ^^  intended  to  be  argued  shall  be  stated,  and  if  any  demurrer  shall  be 
be  stated     delivered  without  such  statement,  or  with  a  frivolous  statement^  it  maj 
in  margin-  be  set  aside  as  irregular  by  the  Court  or  a  judge,  and  leave  may  be  given 
to  sign  judgment  as  for  want  of  a  plea.     Provided  that  the  party  demur- 
ring may  at  the  time  of  the  argument  insist  upon  any  further  matters  of 
law,  of  which  notice  shall  have  been  given  to  the  Court  in  the   usual 
way"  (t). 

Court  wiU  ^  party  should  not  demur  unless  he  be  certain  that  his  own  previons 
give  judg-  pleading  is  substantially  correct,  for  it  is  an  established  rule  that  upon  the 
j^^L*  fu  argument  of  a  demurrer,  the  Court  will,  notwithstanding  the  defect  of  the 
tetdefei^  pleading  demurred  to,  give  judgment  against  the  party  whose  pleading  was 
tive       •    first  defective  in  substance  (1) ;  as  if  the  plea  which  is  demurred  to  be  bad 


(t)  Jerris's  Rules,  87,  note  b;  Reg.  Gen. 
HU.  T.  4.  W.  4,  reg.  8,  orders  that  '*No 
rule  fbr  joinder  in  demurrer  shall  be  required, 
but  the  party  demurring  may  demand  a  join- 
der in  demurrer,  and  the  opposite  party  shall, 
be  bound  within  four  days  after  such  demand 
to  deliver  the  same,  otherwise  judgment. 

Reg.  4.  **  To  a  joinder  in  demurrer  no 
signature  of  a  seijeant  or  other  counsel  -shall 
be  necessary;  nor  any  fee  allowed  in  respect 
thereof 

Reg.  6.  **  The  issue  or  demurrer  book  shaU, 
on  all  occasions  be  marde  up  by  the  suitor 
his  attorney  or  sgent,  as  the  cai^e  may  be, 
and  not  as  hei-etofore  by  any  officer  of  the 
Court. 

Reg.  6.  "  No  motion  or  rule  for  a  concilium 
shall  be  required;  but  demurrers,  as  well  as 
special  oases  and  special  Terdicts,  shall  be  set 
down  for  argument,  at  the  request  of  either 
party,  with  the  clerk  of  the  rules  in  the  King's 
Bench  and  Exchequer  and  a  secondary  in  the 


Common  Pleas,  upon  payment  for  a  fee  of  ooa 
shilling,  and  notice  thereof  shall    be  givoi 
forthwith  by  such  party  to  the  opposite  party. 
Reg.  7.   **  Four  clear  days  before  the  dsy 
appointed  for  argument,  the  plaintiff  shall  de« 
liver  copies  of  the  demurrer  book,  special  esse, 
or  special  verdict,  to  the  lord  ehi^  joatioe  of 
the  King's  Bench  or  Common  PlesSf  or  ioi4 
chief  baron,  as  the  case  may  be,  and  the  senior 
judge  of  the  court  in  which  the  aetioD  is 
brought ;  and  the  defendant  shall  deliver  eopiM 
to  the  other  two  judges  of  the  Coort,  next  in 
seniority ;  and  in  default  thereof  by  dtto  party, 
the  other  party  may  on  the  day  fdHowing  &• 
liver  such  copies  as  ought  to  have  been  so  de- 
livered by  the  party  making  de&ult :  and  tht 
party  making  default  shall  not  be  heard  until 
ne  shall  have  paid  fbr  such  copies,  or  deponliBi 
with  the  clerk  of  the  rules  in  the  Kmg'sBcnflh 
and  Exchequer,  or  the  secondai^  in  theOon^ 
mon  Pie  as,  as  the  case  njay  be,  a  sufficientsuB 
to  pay  for  such  copies." 


(1)  Kilgour  o.  Miles,  6  Gill  &  Johns.  268;  Boteler  v.  The  State,  8  Gill.  &  Johns.  88S;  Hor- 
dock  9.  Winter,  1  Harr.  &  Gill.  471 ;  Allen  o.  Crofoot,  7  Cow.  46;  The  Ordinary  «.  Braoey;  1 
Brevard,  191;  Reynolds  v.  Torrance,  8  Brevard,  49;  Vide  Hord  v.  Dishman,  2  Hen.  &  Man. 
652;  Smith  v.  Walker,  1  Wash.  186;  Stephen  v,  Taliaferro,  1  Wash.  1&5;  Patcber  v.  Spraguc, 
2  Johns.  465;  Bennet  v.  Irwin,  8  Johns.  866;  United  States  v,  Arthen,  6  Cranch,  257;  Smitlk 
V.  Wilson,  8  East,  442;  Barruso  v.  Madan,  2  Johns.  149;  Gelston  r.  Burr,  11  Joboa  482} 
AU  the  pleadings,  therefore,  previous  to  that  which  is  held  bad  must  be  considered  as  haviB( 
been  regarded  good  m  form.  Burgess  v.  Lloyd,  7  Maryland,  178;  Spencer  v.  Southwick,  U. 
588,  587;  Hallett  v.  Holmes,  18  Johns.  80;  Wyman  v.  MitcheU,  1  Cowen.  816;  Phcebe  v.  Jmj, 
Breese,  207;  Inglebart  v.  State,  2  GiU  k  Johns.  235;  Bender  v.  Graham,  Minor,  269  ;  Clatka 
Murphy,  1  Mis.  114;  Slack  v.  Price,  1  Bibb,  272;  Bodine  v.  Wade,  ib.  458;  Sargeant  v.  Jais* 
son,  1  M'Cord,  886;  Roger  v.  Smiley,  2  Port.  249;  Tillotson  v.  Stiff,  1  Blackf.  77;  Headinstoac 
Neff,  7  Ohio,  229;  PearsaU  v.  Dwight,  2  Mass.  84;  Frost  v.  Hammatt,  11  Pick.  70;  Dajf. 
Pickett,  4  Munf.  104;  Morgan  v.  Morgan,  4  Gill  &  Johns.  895;  Dorsey  v.  Pannell,  ib.  471 ;  Uticalni^ 
Co.  o.  Soott,.8  Dowen,  709;  Griswold  v.  Nat.  Ins.  Co.  8  ib.  96.  See,  however,  Keay  o.  Goodwin,  16 
Mass.  8.  If  the  declaration  contain  two  counts,  one  good  and  one  ImmI,  and  the  deftodant  plead 
a  plea  which  goes  to  the  whole  cause  of  action,  to  which  the  plaintiff  demun,  the  Utter  is,  wt- 
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the  defendant  may  avail  himself  of  a  substantial  defect  in  the  declara-  ^hbh  the 
tlon  (k)  (1),  unless  such  defect  has  been  aided  by  pleading  over  (/)  ;  and  ^^^J|^ 
if  the  first  fault  would  constitute  error  ^  the  Court  will  decide  upon  it  though  vssr,  &o. 
it  be  not  noticed  in  margin  of  demurrer  book  {m)  ;  for  on  demurrer  the 
iConrt  will  consider  the  T^?//Y>/e  record,  and  give  judgment  for  the  party 
who  thereon  *appears  to  be  entitled  to  it  (w)  (2).  But  the  rule  that  the  [  ♦669  ] 
;  Court  will  view  the  whole  record  on  demurrer  does  not  enable  either 
Ijarty  to  call  in  aid  other  parts  of  the  pleadings  in  the  cause,  which  are 
expressly  withdrawn  from  the  consideration  of  the  Court  upon  demurrer, 
and  have  become  the  subject  of  an  issue  in  fact  between  the  parties  If, 
therefore,  the  court  consider  the  pleading  of  a  party  is  defective,  they  will 
give  judgment  against  him,  although  it  appear  from,  and  is  admitted  upon 
«tter  parts  of  the  pleadings  on  the  recoi*cl,  not  demurred  to,  that  his  op- 
ponent has  become  a  bankrupt,  and  that  his  assignees  have  the  right,  &c. : 
for  the  Court  can,  in  giving  judgment  upon  demurrer,  look  only  to  that 
part  of  the  record  upon  which  the  demurrer  arises,  and  not  to  the  other 
bilateral  parts  of  tho  record  not  connected  with  it  (o).  And  although 
m  the  whole  record  the  right  may  appear  to  be  with  the  plaintifiF,  the 
Court  will  not  adjudge  in  favor  of  such  right,  unless  the  plaintiff  have  him- 
i  self  pots  his  action  upon  that  ground.  Thus,  where  on  a  covenant  to  per- 
form an  award,  and  not  to  prevent  the  arbitrators  from  making  an  award, 
the  plaintifiF  declared  in  covenant,  and  assigned  as  a  breach  that  the  de- 
|.fendant  would  not  pay  the  sum  awarded,  and  the  defendant  pleaded  that 
:  before  the  award  made,  he  revoked  by  deed  tie  authority  of  the  arbitra- 
tors, to  which  theplaintifiT  demurred  ;  the  Court  held  the  plea  good,  as 
being  a  sufiicient  answer  to  the  breach  alleged,  and  therefore  gave  judg- 
iment  for  the  defendant ;  although  they  also  were  of  opinion  that  the  mat- 
ter stated  in  the  plea  would  have  entitled  the  plaintiff  to  maintain  his  ac- 
tion, if  he  had  alleged  by  way  of  breach  that  the  defendant  prevented  the 
arbitrators  from  making  their  award  (p).  And  the  rule  that  the  conrt 
will  decide  upon  demurrer  against  the  party  who  has  committed  the  first 
i&ult  in  pleading,  does  not  apply  where  the  objection  to  the  preceding 
[pleading  is  merely  a  defect  inform^  and  such,  as  would  be  aided,  on  SLgen- 
|€ra/  demurrer,  by  the  statute  of  Elizabeth  or  Anne,  or  at  common  law  (^). 
I  By  pleading  over,  many  defects  in  form  are  aided  (r)  ;  and  we  have  seen, 
jtiutt  upon  a  demurrer  to  a  plea  in  abatement j  no  objection  can  be  taken  to 
ftc  form  of  the  declaration  (5). 

{k)  1  Saund.  119,  note  7;  285,  d.  6;  Hob.  {p)  Manh  v.  Balteel,  6  B.  &  Aid.  607. 

61;  Wnies,  476;  2  Wils.  150;  4  Kost.  502.  (g)  2  Vent.  222;  Stephen,  2d  edit  177. 

(/)  Darling  v,  Gurney,  2  Or.  &  M.  226;  2  (r)  Pott,  671;  1  Ld.  Raym.  869,  370;  8 

Uowl.  101;  post  671.  Wils.  297;  WiUee,  476;  5  Burr,  2588;  Cro. 

(m)  2  Dowl.  104,  105.  Eliz.  825;  Com.  Pig.  Pleader,  £.  87. 

(tt)8een.  {k)  tupra;  Steph.  2d  ed.  176.  (•)  Lutw.  1592,  1667,  1604;  Salk.  212; 

(0)  6  B.  &  C.  216.  Steph.  2d  edit.  176. 

vtUistanding  his  having  committed  the  first  fault  in  pleading,  entitled  in  the  judgment  on  the 
eoant  which  is  good.  Ward  v.  Sackrider,  3  Gaines,  268;  Tubbs  v.  Caswell,8  Wend.  129;  Spring, 
«.  The  Bank  of  Mount  Pleasant,  lO  Pet,  S.  C.  257,  where  it  was  held,  that  although  the  plead- 
ing demurred  to  may  be  defective,  the  court  wiU  give  judgment  against  the  party  whose  plead- 
ing was  first  defective  in  matter  of  substance. 

(1)  The  rule  is  the  same  whether  the  demurrer  be  general  or  speoiaL  Cooke  v.  Graham, 
8  Craneh,  285.  But  where  a  defendant  has  pleaded  the  general  issue,  he  cannot,  upon  a  de- 
snirrer  to  the  replication,  attack  the  declaration.  RusseU  v.  Rogers,  15  Wend.  858;  Dearborn  v. 
Kent,  14  WendeU,  188. 

(2)  Inglehart  v.  The  SUte,  &o. ;  2  Gill  &  Johns.  286. 


669  OF  DEMUBBBRS. 

joDTDiR  IK      If  the  plaintiflF  or  the  defendant  join  in  demuirer.  the  loinder  concisely 
'  contradicts  the  demurrer,  by  stating  that  the  declaration,  (or  the  plea,  &c.) 
"and    matters  therein  contained,  in  manner   and    form   as   stated,  are 
suflScient  in  law  to  bar  the  action,*'  if  the  demurrer  be  to  a  declaration 
[  *670  ]  or  "  to  quash  the  bill"  or  "  writ,"  if  in  abatement,  *or  "  to  preclude  the 
plaintiff  from  maintaining  his  action,"  if  to  a  plea  in  Uar ;  and  usually  of- 
fers to  verify  the  declaration  or  plea,  and  concludes  with  a  prayer  of 
judgment,  though  the  latter  seems  unnecessary  (^).     A  joinder  in  demur- 
rer to  a  replication  to  a  plea  in  abatement,  should  not  conclude  with 
praying  judgment  for  debt  and  damages,  for  lo  conclude  in  chief  in  such 
case  would  be  a  discontinuance,  and  the  plaintiff  should  pray  judgmeot 
that  the  defendant  may  answer  over  (u) ;  but  if  the  defendant  has  demur- 
red to  a  declaration,  and  concluded  his  demurrer  as  in  abatement,  the 
Plaintiff  may  join  in  bar,  and  shall  have  judgment  accordingly  (.r)  (1). 
'he  points  relating  to  amendments  have  already  been  partially  considered,  ; 
and  are  so  fully  treated  of  in  the  books  of  practice  (y)  that  any  further  ob-  ' 
servations  upon  them  in  this  treatise  are  unnecessary. 
Smurw        ^^®   ^    &   4,  c.   42,  sect.    34,   enacts,   that  where  judgment   shall 
under  8  &  ^®  given  either  for  or  against  a  plaintiff  or  demandant,  or  for  or  against  a 
4  W.  4.  0.    defendant  or  tenant,  upon  any  demurrer  joined  in  any  action  whatever,  the 
4i,Beot.      party  in  whose  favor  such  judgment  shall  be  given  shall  also  have  judg- 
ment to  recover  his  costs  in  that  behalf  (z).  «But  in  a  new  case  it  is  some- 
times the  practice  to  direct  that  the  costs  shall  abide  the  event  of  the  ac- 
tion (a).  • 

(0   C!o.  Lit  71  b;2  Wile.  74.    See  forms,  trial  of  Tariaoces  in  setting  out  written  io- 

potiy  Tol.  iii.  straments,  ante^  819. 

(u)  2  Sannd.  210  g.  (z)  See  the  use  and  operation  of  this  en- 

(x)  8  Ley.  28.  aotment,  Jervis's  Rules,  207,  note  (z) 

(y)  Tidd,  9th  ed.  696.    Amendment  at  the         (a)  8  Dowl.  681;  1   Crorn.  M.  &  Bol  869. 

(1)  As  to  withdrawing  demurrer  and  pleading  oyer  after  demurrer  overruled,  see  Greening 
V.  Brown,  Minor,  858;  Bruce  v.  Lathers  2  Bibb,  294;  Patrick  v.  Conrad,  8  A.  K.  M&rsh. 
612;  Surlott  v.  Pratt,  ib.  174;  Ralston  v.  BuUitt,  8  Bibb.  261 ;  Violett  r.  Dale,  1  ib.  144;  MU- 
ler  V.  Heath,  7  Cowen,  101;  Hancook  v.Vawter,  Hardin,  510;  Acre  v.  Ross,  3  Stewart,  283; 
Trigg  V.  Shields,  Hardin.  168;  O'Brien  v.  Hardy,  8  Har.  &  Johns.  484. 

Where  a  demurrer  to  a  plea  in  bar  is  sustained,  the  judgment  should  not  be  rttpondtat  ovtlir 
but  it  should  be  final.    BeU  v.  Morehead,  8  A.  K.  Marsh.  158. 


[  ♦671  ] 


CHAPTER     X. 


Defects  in  pleadings  when  and  how  aided  (1). 

There  are  several  different  methods  by  which  defects  in  pleading  are  vmvm 
tided  or  cured,  without  any  actual   amendment^  viz.     1st,  By  pleading     ^^^^ 
tner;  2dly,  By  intendment  or  presumption  after  verdict;  and  3dly,  By  igt. By 
the  Statutes  of  Jeofails  (a)  (2).  pleading 

A  defect  in  pleading  is  aided,  if  the  adverse  party  plead  over  to,  or  o^«'(*)- 
swer  the  defective  pleading  in  such  a  manper  that  an  omission* or  infor- 
lality  therein  is  expressly  or  impliedly  supplied,  or  rendered  formal  or  in- 
igible  (c)  (3).  The  following  are  a  few  instances  of  an  express  dA^Qv. 
an  action  of  debt  on  a  bond,  where  the  declaration  specified  no  place 
which  the  bond  was  made,  it  was  held  that  a  place  of  duress  "  apud  5." 
pplied  the  omission  in  the  declaration  ;  as  such  a  plea  contained  a  dis- 
Bct  admission  that  the  bond  was  made  at  the  place  where  the  alleged  du- 
was  (rf).  In  an  action  for  slander,  where  the  declaration  averred  that 
e  plaintiff  was  forsworn,  without  showing  how,  it  was  determined  that 
ttis  defect  was  aidefd  by  a  plea  of  justification,  which  alleged  that  the 
plaintiff,  who  was  stated  in  the  declaration  to  be  a  constable,  had  taken  a 
Mse  oath  at  the  sessions  (a).  And  again  in  an  action  of  trespass  for  tak- 
ing a  hook,  where  the  plaintiff  omitted  to  state  that  it  was  his  hook,  or 
that  it  was  in  his  possession ;  and  the  defendant,  in  his  plea,  justified  the 
taking  the  hook  otd  of  the  plaintiff^ s  hand,  the  Court  held,  on  motion  in 
arrest  of  judgment,  that  the  omission  in  the  declaration  was  supplied  by 
the  plea  (/). 


(a)  It  is  unnecessary  to  reflsr  to  the  law 
ef  amtndmeni  as  it  is  fnlly  noticed  in  the 
books  of  practice.  See  Tidd,  9th  edit.  In- 
dex "Amendment;"  and  1  Petersdorff's 
Abridgment,  <<  Amendment.**  See  as  to 
tmendment  at  the  trial  in  case  of  variance  in 
Nttiog  OQt  written  instruments,  ante,  819; 
ud  amendments  during  a  trial,  see  8  &  4.  W. 
1  c  42,  see.  28,  24.  As  to  the  distinction  be- 
tveen  the  doctrine  of  amendment  and  the  doc- 
trine of  defects  being  aided  or  cured  by  the 
ibore  meatks,  witiiout  amendment,  see  poet, 
S72,  678,  684;  Chit.  GoU.  Stat.  15,  not«  (a). 
Kid,  9th  edit.  928. 


(b)  See  recent  instances.  Darling  v.  Gur- 
ney,  2  Cr.  &  Mees,  226,  280;  2  Dowl.  285,  S. 
C;  Peacock  v.  Day,  8  Dow.  291. 
•  (c)  Com.  Dig.  Pleader,  C.  85,  E.  37;  Co. 
Lit.  803  b;  1  B.  &  C.  29;  8  Id,  192;  Steph. 
2d  edit.  178. 

{d)  Dyer,  15  a;  Com.  Dig.  Pleader,  C.  85; 
2  Ld.'Raym.  1039;  8  T.  R.  387,  ante,  278. 
Omission  of  venue  in  transitory  action  cured 
by  judgment  by  de&ult,  &c.  ante,  278. 

(e)  Cro.  Car.  288;  Com.  Dig.  ut  tup. 

if)  Sid.  184;  Bao.  Ab.  Trespass,  608;  see 
another  instance,  post,  673. 


(1)  A  plea  to  the  merits  admits  the  right  in  which  the  plaintiff  sues.  Newman  v.  Mur- 
1^7, 1  mil,  S.  C.  153;  Edwards  v.  Ford,  2  Bailey,  461.  And  also  the  character  in  which  he 
laeB.  Carpenter  t;.  Whitman,  15  Johns.  208.  ^d  the  regularity  of  the  writ.  Grey  «.  Young, 
Harper,  88;  Hamner  v.  Eddins,  3  Stewart,  192.  And  the  authority  of  the  attorney  to  act  for 
Om  pluntiff.    Lucas  v.  Bank  of  Georgia,  2  Stewart,  147. 

A  defective  declaration  may  be  aided  at  common  law  by  the  plea,  and  a  defective  plea  by 
Ihe  replioition.    U.  States  v.  Morris,  10  Wheat,  246;  Cummings  v.  Gray,  4  Stew,  and  Port.  897. 

See  other  cases  in  which  defects  are  regarded  as  waived  or  cured  by  pleading.  Schermer- 
bom  V.  Jenkins,  7  Johns.  378;  Long  v.  Kinnard,  Harper,  47;  Wade  v.  Kelley,  2  Stewart,  448; 
Qarland  v.  ChatUe,  12  Johns.  480;  Robinson  v.  Cornwell,  2  Bailey,  137;  Anderson  v. 
liead,  2  Overton,  206;  Hays  v.  M'Kee,  2  Blackf.  11;  Roberts  v.  Dame,  11  N.  Hamp.  226. 

(2)  A  writ  of  inquiry  of  Damages  may  be  tested  and  made  returnable  after  the  second 
reek  in  term;  fbr  it  is  not  a  process  withkr  the  meaning  of  the  statute.  Cook  v.  Tnttle,  2 
ITend.  289. 

(8)  Moore  v.  Leteur,  18  Alabama,  606. 

If  one  party  exprsssly  avert  a  fiiot  omitted  by  the  other  the  omission  is  cured.  Hill  v,  George, 
STesas.  87. 


671  DEFECTS  IN   PLEADING, 

DBTBon        Many  instances  are  to  be  found  in  the  older  reports  and  writers,  of  cer- 
]J^     tain  defects  being  aided  by  an  implied  admission  in  the  subsequent  plead- 
l8t.  By      ing  of  the  adverse  party  (1).     Thus,  where  in  an  action  by  administrator 
pleading     ^durante  minore  cetate^  it  was  not  averred  that  the  executor  was  within  the 
^^^^'         age  of  seventeen  years,  it  was  held  that  by  pleading  to  the  merits  of  the 
action,  the  defect  was  aided,  since  the  defendant  thereby  admitted  that 
the  plaintiff  had  authority  to  sue  (g").     There  are  many  cases  in  which  it 
[  *672]  has  been  held  that  where  a  particular  fact  has  been  informally  alleged, 
and  the  opposite  party,  in  pleading  over^  admits  the  particular  fact,  either 
by  pleading  to  some  other  matter  alleged  in  the  defective  pleading  (A); 
or  by  pleading  in  confession  and  avoidance  of  the  matter  so  informally  al- 
leged (»)  ;  the  defect  will  be  aided  by  the  admission  resulting  and  to  be 
collected  from  such  subsequent  pleading.     If  in  debt  on  bond  to  make  an 
estate  to  A.^  the  defendant  plead  that  he  enfeoffed  another  to  the  use  of 
il.,  (without  showing  that  A,  was  a  party,  or  had  the  deed),  yet  if  the 
plaintiff  reply  that  "  the  defendant  did  not  enfeoff"  this  aids  the  plea  (k). 
So,  if  the  defendant  plead  an  award,  without  sufficient  certainty,  and  the 
plaintiff's  replication  import  that  the  award  was  made,  the  uncertainty  of 
the  plea  in  stating  that  the  award  was  made  is  aided  (/). 

It  is,  however,  unnecessary  to  make  any  further  mention  of  those  cases 
which  have  been  decided  with  reference  to  the  aider  of  mere  formal  de- 
fects bi/  pleading  over ;  for  we  have  already  seen,  that,  at  the  present  day, 
by  virtue  of  the  statutes  relative  to  demurrer,  in  all  cases  where  any 
pleading  is  defective,  and  the  adverse  party  demurs  generally^  he  will  be 
entirely  precluded  from  availing  himself  afterwards  of  2MJ  formal  defects 
in  such  previous  pleading,  by  the  mere  effect  of  his  having  omitted  to  point 
out  such  defects  vpon  a  special  demurrer  (/»).  And  we  shall  see  hereaf- 
ter, in  treating  of  the  eflect  of  the  statutes  of  jeofails,  that  according  to 
the  construction  now  put  upon  these  enactments,  after  verdict  or  judgment 
by  default,  all  formal  defects  are  entirely  aided  (n). 

TlVith  regard  to  a  defect  in  substance^  it  seems  that  it  cannot  be  impli- 
edly cured  by  the  mere  effect  of  pleading  over  thereto  (<>)  (2).     Therefore, 
if  the  defendant  plead  accord,  and  do  not  show  satisfaction  (j9),  and  the 
replication  merely  deny  the  agreement^  this  traverse  cannot  cure  the  fault 
in  the  plea,  namely,  the  omission  to  show  a  satisfaction  to  the  plaintiff  in 
regard  to  the  cause  of  action  (^).     If,  however,  the  adverse  pleading  ez" 
pressly  admit  the  fsLGt  whiGh.  ought  to  have  been  stated  in  the  defectire 
pleading,  and  which  is  substantially  incorrect  in  omitting  it,  the  error  be^ 
comes,  it  seems,  immaterial ;  as  in  the  instance  before  put  of  a  declaration 
[  oTo  J  jj^  trespass  for  taking  goods,  omitting  to  *show  any  title  to  or  possession 
of  thegoods^  and  the  plea  admitting  the  defendant's  possession (r).    And 
we  have  seen  that  if  a  declaration  incorrectly  set  forth  a  deed,  the  vari- 
es)   Com.  Dig.  Pleader,  C.  86;  Lutw.  682.         (m)  See  anie,  671,  et  stq. 
Ih)    Cro.  Jac.   860,  870;    2  Saand.  824,  (n)  Post,  678,  682  to  686. 

828;  8  Ley.  898;  Com.  Dig.  Pleader,  87,  £.  (o)  8  Rep.  120  b;  Cro.  Elii.  416;  7  Rc^ 

87.  26  a;  Cro.  Jao.  87;  Com.  Dig.  Pleader,  CdS; 

(t)   Cro.  Jao.  126,  668,  682;   Com.  Dig.     £.87;  2  Wils.  160. 
Pleader,  £.  87;  Cro.  Car.  209.  (p)  See  antey  478. 

(k)  Cro.  £liz.  826;  pott,  678.  (q)  Com.  Dig.  Pleader,  E.  87. 

(Z)  Com.  Dig.  Pleader,  £.  87.  (r)  Jnte^  671. 

(1)  Slack  V.  Lyon,  9  Pick.  62;  Dunning  v,  Owen,  14  Mans.  167. 

(2)  Bartlett  v,  M'Daniel,  8  Mis.  66.  A  pleading  settiog  forth  a  good  title  defeeUT^  iriU ^ 
cured  by  pleading  over  matter,  or  by  demurring  generaMy.  Spear  v.  BidkndT,  6  Ht».126; 
Robbmi  V.  Luce,  4  ib.  476.     See  Jenkins  v,  Stanly,  10  Mass.  226. 
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lattice  is  aided  if  the  defendant  set  ont  the  deed  on  oyer,  and  plead  non  est 


2dly.  By 

The  second  mode  by  which  defects  in  pleading  may  be,  in  some  cases,  intend- 
jiided,  is  by  intendment  after  verdict.  The  doctrine  upon  this  subject  is  ™Sj  ***" 
ffimnded  on  the  common  law^  and  is  independent  of  any  statutory  enact- 
jnents  {t).  The  general  principle  upon  which  it  depends,  appears  to  be 
that  where  there  is  any  defect,  imperfection  or  omission,  in  any  pleading, 
whether  in  substance  or  /or/n,  which  would  have  been  a  fatal  objection 
upon  demurrer ;  yet,  if  the  issue  joined  be  such  as  necessarily  required, 
|4>n  the  trial,  proof  of  the  facts  so  defectively  or  imperfectly  stated  or  omit- 
ted, and  without  which  it  is  not  to  be  presumed  that  either  the  judge  would 
[direct  the  jury  to  give,  or  the  jury  would  have  given,  the  verdict,  such  de- 
fect, imperfection,  or  omission,  is  cured  by  the  vierdict  {u)  (1). 

The  expression  cured  by  verdict  signifies  that  the  Court  will,  after  a 
verdict,  presume  or  intend  that  the  particular  thing  which  appears  to  be 
defectively  or  imperfectly  stated  or  omitted  in  the  pleading,  was  duly 

(t)  AnU^  488,  484.  Dougl.  679;  and  see  per  Ld.  EUenborongh,  1 

(0  See  1  SauDd.  228,  n.  1.  M.  &  Sel.  287;  Stepb.  2d  ed.  179,  180,  Tidd, 

(«)  Id.  and  see  the  authorities  there  cited;     9th  edit.  919. 

(1)  See  Yandersmith  v.  Washmein,  1  Harr.  &  Gil).  48.  After  verdict  the  court  wiU  support 
tibe  declaration  by  every  legal  Intendment,  if  there  is  nothing  material  on  record  to  prevent  it. 
Warren  v.  Litchfield,  7  Greenl.  68;  Dobson  v.  Campbell,  1  Sumner,  819;  Vaughan  v.  Dickens, 
Harper,  26;  Addiogton,  v.  Allen,  11  Wendell,  876;  Manwell  v.  Manwell,  14  Vermont,  14  Car- 
itS  0.  Peake,  1  Peters,  24;  Hamilton  v.  Harvey,  4  Yeats,  129;  Jersej  Co.  v.  Halsey,  2  South. 
7fiO;  Morey  v.  Homan,  10  Vermont,  664.  Emmons  v.  Elderton,  26  £ng.  Law  k  £q.  1.  But 
wtldDg  will  be  presumed  to  have  been  proved  even  after  verdict,  excepting  what  is  aUeged,  or 
aeoesBarily  implied  from  what  is  alleged.  Harding  v.  Cragie,  8  Vermont,  609  S.  P. ;  Vadakin  v. 
flffper,  1  Aik.  289. 

A  declaration  or  other  pleading,  setting  forth  a  good  title  or  ground  of  action  defectively  wiU 
be  cured  by  a  verdict  Read  r.  Chelmsford,  16  Pick.  128;  Ward  v.  Bartholomew,  6  Pick.  409; 
Morej  e.  Homan,  10  Vermont.  666;  Moore  v.  Bos  well,  6  Mass.  806;  Kiddle  v.  Locks  and  Canals, 
7  Mass.  169;  Wheeler  V.  Train,  8  Pick.  266;  Richardson  v.  Woodstock,  &c.  6  Vermont,  496; 
Crocker  r.  Whitney,  10  Mass.  816,  818;  Cushing  v.  Adams,  18  Pick.  100;  Worster  v.  Canal 
Bridge,  16  Pick.  641;  Avery  v.  Tyringham,  8  Mass.  160;  Haselton  v.  Wease,  8  Vermont,  488; 
fel^am  v.  Lightfoot,  1  Call,  260.  White  v.  Concord  Railroad,  10  Foster  (N.  H.)  188.  New 
Bimpshire  Mut.  Fire  Ins.  Co.  v.  Walker,  10  Foster  (N.  H.)  824.  As  want  of  an  averment 
cdT  special  demand  or  notice,  Chester  Glass  Co.  v.  Dewey,  16  Mass.  94;  Colt  v.  Root, 
17  Mass.  94;  Colt  v.  Root,  17  Mass.  229;  Kingsley  v.  Bill,  9  Mass.  198.  Crocker  t;.  Gil- 
fert,  9  Cushing,  181.  Or  seizin  in  a  writ  of  entry.  Ward  v.  Bartholomew,  6  Pick.  409.  Or 
Miiin  in  a  writ  of  entry.  Ward  v.  Bartholomew,  6  Pick.  409.  Or  want  of  particularity  or  cer« 
tointy.  Richardson  v.  Eastman,  12  Mass.  606;  IngersoU  v.  Jackson,  9  ib.  496;  Livermorev. 
Boewell,  4  ib,  487;  Coffin  «.  Coffin,  2  ib.  258;  Labiffe  v.  Hunter,  Harper,  184. 

A  verdict  will  cure  an  omission  to  add  a  joinder  to  a  replication  tendering  an  issue.  Mor- 
rinnf.  Hart,  Hardin,  160.  So  an  omission  of  a  «tmtZt/«r.  Ripley  v.  Coolidge,  Minor,  11; 
fitooe  V.  Van  Carter,  2  Vermont,  116;  Babcock  v.  Huntington,  2  Day,  894.  So  an  omission  of 
the  sum  paid  and  the  amount  of  damages  laid  in  the  decliration.  Robinett  v.  Morris,  Hardin, 
98.  So  a  defective  statement  of  the  consideration.  Hendrick  v.  Seeley,  6  Conn.  176;  Martin  v. 
Blodgett,  1  Aiken,  876.  Bo  the  &ilure  to  allege  the  performance  of  a  condition  precedent. 
B^ey  9.  Clay,  4  Rand,  846.  So  an  omission  to  allege  a  special  demand  when  such  demand  is 
neoeasary.  Bliss  v.  Ariiold,  8  Vermont,  262.  So  the  allegation  of  a  promise  before  the  date  of 
tiw  writ  Bemisv.  Faxon,  4  Mass.  268.  So  a  defect  in  statement  of  venue  in  a  transitory  ao- 
tioD.    Barlow  v.  Garrow,  Minor,  1. 

Bat  where  no  title  or  ground  of  aotion  is  set  out,  the  declaration  will  not  be  aided  by  verdict. 
Williams  v.  Hingham  Turnpike,  4  Pick.  841 ;  Needham  v.  M'Anley,  18  Vermont,  68;  Carlisle  «« 
Weston,  1  Metoalf,  26;  Griffin  ».  Pratt,  8  Conn.  618;  Phelps  v.  Sill,  1  Day,  816;  Chichester  v, 
VuB,  1  Call,  88.  Merrick  v.  Trustees  &o.  8  Gill,  69.  So  where  no  consideration  is  alleged  in  an 
aetioB  of  assumpsit.    Hitchcock  v.  Page,  1  Root,  298. 

Where  the  ad  damnum  is  left  blank  and  verdict  for  plaintiff.  Hoit  v.  Malony,  2  N.  Hamp. 
2  28. 

Where  there  is  no  pie*  or  teue  entered.  Pratt  v.  Phillips,  4  Teatet,  467;  Channing  «.  Cas- 
bdni.  Minor,  78. 
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DsraoTB    proved  at  the  trial  (1).   And  such  iatendment  must  arise,  not  merely 
AIDED.    ^^®  verdict,  but  from  the  united  eflFect  of  the  verdict  and  the  issue  n; 
2diy.  By     which  such  vef  dict  was  given.      On  the  one  hand  the  particular  ti 
intend-       which  is  presumed  to  have  been  proved  must  always  be  such  as  can 
^!JJ^^i*  ^^  implied /row  ^Ae  allegations  on  the  record,  by  fair  and  reasonable  inl 
ment  {x).    And,  on  the  other  hand,  a  verdict  for  the  party  in  whose 
vor  such  intendment  is  made,  is  indispensably  necessary,  for  it  is  in 
sequence  of  such  verdict,  and  in  order  to  support  it,  that  the  Court  is  i 
duced  to  put  a  liberal  construction  upon  the  allegations  on  the  record. 

Thus,  if  to  a  declaration  on  a  bill  of  exchange  the  plea  improperly  state 
that  there  was  no  consideration,  without  stating  the  circumstances  wiA 
particularity,  yet  if  the  plaintiff  reply,  after  verdict  the  defect  in  the  pi  ~ 
will  be  aided  (y).  So,  the  decision  in  Humphreys  v.  Pratt ,  in  House 
Lords,  turned  on  the  ground  that  the  verdict  aided  the  defect  (z). 

It  is  obvious  that  the  doctrine  now  under  consideration  does  not  apply 
to  the  case  of  a  judgment  by  default.  Such  a  judgment  affords  no  gronnd 
for  raising  any  intendment  in  favor  of  the  plaintiff;  it  admits  such  facts 
only  as  are  actually  alleged  (a),  and  there  is  no  necessity  for  the  plaintiff! 
proving  anything  further.  Where  an  intendment  *is  made  in  favor  of  a 
party,  it  is  always  a  presumption  relative  to  matter  of  fact,  viz.  that  suck 
a  particular  circumstance  was  duly  proved  at  the  trial ;  but  it  is  imposa- 
ble  to  raise  a  presumption  of  this  description,  when  no  trial  has  taken 
[  *674  ]  place.  In  the  case,  therefore,  of  a  judgment  by  default,  the  Court  can- 
not, upon  a  motion  in  arrest  of  judgment,  or  writ  of  error,  intend  any 
thing  in  favor  of  the  plaintiff;  the  only  question  they  will  have  to  consider 
is,  whether  the  alleged  defect  is  or  is  not  cured  by  the  effect  of  any  ei- 
•  press  legislative  enactment.     And  as  it  appears  from  the  more  modern 

cases  that  the  different  statutes  of  jeofails,  (the  operation  of  which  was 
extended  to  judgments  by  default  by  the  statute  for  the  amendment  of  the 
law)  (6),  cure  such  defects  only  as  are  now  considered  matter  of  form, 
it  follows  that  any  objection  to  the  declaration,  made  after  judgment  by 
default,  will  be  considered  precisely  in  the  same  manner  as  if  it  had  arisen 
upon  general  demurrer ;  and  that  if  the  defect  be  matter  of  form  it  will  be 
aided,  but  if  matter  of  substance  it  will  be  fatal  (c). 

It  is  therefore  often  very  material  to  attend  to  the  distinction  betveen 
the  doctrine  of  intendment,  and  the  effect  of  the  statute  of  jeofails,  in 
aiding  defects  in  pleading.  The  statutes  of  jeofails  operate  not  by  way  of 
intendment,  but  by  positive  enactments  {d) ;  and  as  they  do  not  extend 
to  cure  defects  which  are  clearly  matters  of  substance,  there  are  necessa- 
rily many  defects  of  this  nature  which  may  be  aided  by  a  verdict,  but 
which  are  not  reached  by  those  statutes,  and  are  constantly  still  fatal 
after  a  judgment  by  default  (e). 

Having  thus  explained  the  general  nature  of  the  doctrine  of  tntendmeiUj 
and  shown  that  it  is  confined  to  those  cases  only  in  which  a  verdict  has 

(x)  See  per  Lord  Ellenborough;  1  M.  &Se1.  (6)  4  &  5  Ann.  c.  16;  poa,  682,  6S3. 

287;  per  Bailer,  J.  1  T.  R.  146,  146;  Tidd,  (c)  2  Burr.  899;  10  Eart,  869,868;  ISA 

8th  ed.  919,  and  cases  there  oited  ;  see  poH  407 ;  Stephen  on  Pleading,  181 ,  2d  edit;  1 

682,  688.                               .  Saand.  228,  n.  b;  antty  261. 

(y)  Easton  v.  Patcher,  4  Tjr,  472.  {d)  See  1  Saand.  6th  ed.  28  a,  note  (it). 

(«)  2  Dow.  &  Clark,  Rep.  288.  (e)  Jd,   228,  n.  1;  1  Stra.    78;   2  Barr. 

(a)  1  Saand.  228,  n.  1.  899. 

(1)  White  V.  Concord  Railroad,  10  Poster,  (N.  H.)  188.    New  Mampdiira  Mat.  Fnf  ^ 
Co.  V.  Walker,  10  Foster,  (N.  H.)  324. 
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fc  been  given  in  favor  of  the  party  for  whom  the  intendment  is  reqnired  to  be    ^JJj^* 
\  nade,  we  shall  -  now  proceed  to  notice  some  of  the  cases  which  have    ^^^g^, 
^  arisen  upon  the  subject,  in  order  to  show  under  what  particular  circum-  2diy.  By 
I  stances  the  Court  will  or  will  not  make  an  amendment  in  support  of  the  intendmeiit 
f  verdict,  and  what  is  the  nature  of  the  intendmetjt  they  will  make.   Before  ^^^^ 
\  we  notice  these  cases,  it  may,  however,  be  proper  to  remark  that  it  is  un- 
'  necessary  at  the  present  day  to  h^ve  recourse  to  the  doctrine  of  intend- 
I  ment  with  respect  to  defects  which  are  not  matters  of  substance ;  for  we 
have  already  observed,  and  shall  hereafter  see  more  particularly,  that  de- 
i  fects  which  are  mere  matters  of  form  are  aided  after  verdict  by  the  eSTect 
of  the  statute  of  jeofails,  without  there  being  any  necessity  to  have  re- 
I  course  to  the  doctrine  of  intendment  (/). 

f      The  authorities  in  the  books  are  very  numerous  on  the  subject  of  de- 
fects being  aided  after  verdict,  but  those  we  shall  select  to  illustrate  the 
,  doctrine  will  be  chiefly  from  the  modern  reports.     It  is  quite  *unneces-  [  *676  J 
I  anry  to  detail  a  great  number  of  the  older  cases  on  the  subject,  the  great 
I.  majority  of  them  having  arisen  upon  matters  which  would  now  be  consid- 
■  ered  mere  form.     And  it  would  be  a  task  of  some  diflSculty  to  reconcile 
all  the  decisions  upon  the  subject,  partly  because  the  Courts  have  in  later 
times  become  much  more  liberal  than  they  were  formerly  in  discriminat- 
ing between  form  and  substance,  and  partly  because  the  distinction  we 
have  before  adverted  to,  between  the  doctrine  of  intendment  at  common 
law  and  the  statute  of  jeofails,  is  very  often  but  little  attended  to  in  many 
of  the  older  reports  and  treatises  (^). 

In  an  action  of  assumpsit  the  declaration  stated  that  the  defendant  had 
sold  to  the  plaintiff  a  quantity  of  furze  then  growing  upon  certain  land,  to 
be  taken  away  by  the  plaintiff  before  a  certain  day ;  and  that  in  consid- 
eration thereof  the  defendant  promised  that  he  would  permit  the  plaintiff 
peaceably  to  enjoy  and  take  away  the  furze  without  disturbance  ;  and  then 
alleged  that  the  defendant  did  not  permit  him  to  enjoy  it,  but  disturbed 
him  from  taking  a  quantity  away.  After  a  verdict  for  the  plaintiff,  it  was  InsUnoci 
objected  upon  a  writ  of  error  that  no  time  was  shown  when  the  disturb-  ^^" 
ance  took  place,  and  that  unless  it  were  shown  to  be  before  the  stipulated 
day  there  c9uld  be  no  good  ground  of  action ;  but  the  Court  held  that 
after  the  verdict  it  would  be  intended  within  the  given  time;  for  otherwisef 
tiiere  conld  have  been  no  proof  of  any  cause  to  have  damages  (t).  Thitf 
case  very  clearly  illustrates  the  principles  we  have  above  laid  down  ;  the 
plaintiff  had  not  expressly  made  the  allegation  which  was  contended  to  be 
necessary,  but  had  merely  averred  that  the  defendant  had  committed  a 
breach  of  his  promise  by  the  alleged  disturbance :  the  particular  part  of  the 
averment  in  the  declaration  which  related  to  the  disturbance  was  ambigu- 
ous, since  it  might  mean  either  a  disturbance  before  or  a  disturbance  after 
the  particular  day  by  which  the  furze  was  to  be  taken  away ;  but  from  the 
whole  declaration  it  was  evident  that  nothing  but  proof  of  a  disturbance 
before  the  particular  day  would  amount  to  a  breach  of  the  contract  set 
out,  so  as  to  entitle  the  plaintiff  to  recover ;  and  as  in  point  of  fact  he  had 
recovered,  the  Court  were  in  reason  and  justice  bound  to  presume  that 

(f  )  Snpra;  po$U  681.  (t)  Cro.  Jao.  497.    It  was  also heM  in  thte 

ig)   See  the  observations  of  Mr.  Serjeant  ease  that  it  was  not  material  to  allege  the  time 

WilUams,  1  Sann<L  228  b.  e.  n,  1.  of  the  distarbanoe,  Ibr  it  was  eoUateral  to  the 

{h)  See  a  farther  instance  in  2  Dow.  &  promise. 

Ckike,  296, 296,  and  osies  th«re quoted. 
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such  proof  had  been  given.     So  also  in  an  action  of  assompsit  brought  hj 
_^      an  off-going  tenant  against  his  landlord  to  recover  compensation,  accord- 
2dij.  By    ing  to  the  custom  of  the  country,  for  tilling,  fallowing,  and  manuring  arabk 
»*«nd-      land,  where  the  plaintiff,  after  setting  out  the  custom,  averred  that  he  had 
^^Jjj^j^  tilled,  fallowed,  and  manured,  and  had  sown  with  wheat  and  seeds  certain 
InttanoMi    lands  forming  part  of  his  farm,  but  without  expressly  averring  that  sach 
[  *676  ]  lands  were  arable^  it  was  held,  on  motion  in  arrest  *of  judgment,  after  a  ver- 
dict for  the  plaintiff,  that  as  the  declaration  showed  that  the  plaintiff  could 
not  be  entitled  to  recover  without  proving  that  the  lands  were  arable,  it 
must  be  intended  that  he  had  given  such  evidence  at  the  trial ;  and  that 
therefore  the  defect  or  ambiguity,  if  any,  in  the  declaration  was  helped  by  the 
verdict  (K),    The  following  cases  will  also  further  elucidate  this  doctrine  >* 
In  an  action  of  assumpsit  against  the  executors  of  the  maker  of  a  pro- 
missory note,  the  plaintiff  after  sotting  out  the  note,  alleged  that  the  testa^ 
tor  at  the  time  of  his  death  was  indebted  to  the  payee  for  the  amount  of  the 
principal  sum  secured  by  the  note  and  interest  thereon ;  and  then  aver- 
red that  after  the  payee's  death,  it  was  found  upon  inquest,  by  the  oaths  of 
honest  and  lawful  men,  (but  without  showing  how  many),  that  the  payee 
weLsfelo  de  se^  whereby  the  note  and  the  money  due  thereon  became  for- 
feited to  the  crown,  and  the  plaintiff  then  set  out  a  grant  to  him  under  the 
king's  sign  manual.    After  a  verdict  for  the  plaintiff,  it  was  objected  in  ar- 
rest of  judgment,  1st,  that  a  promissory  note  was  only  assignable  by  indorse- 
ment, and  that  though  the  crown  could  assign  a  debt,  yet  it  was  not  alleged 
that  this  was  the  case  of  a  debt,  nor  did  the  plaintiff  sue  as  the  assignee  of 
a  debt,  but  only  of  a  promissory  note  :  and,  2dly,  that  it  was  not  averred  in 
the  declaration  that  the  inquisition  had  been  taken  by  twelve  men,  which  it 
was  contended  was  necessary.     But  the  Court  held  that  the  allegation 
that  the  maker,  at  the  time  of  his  death,  was  indebted  to  the  payee  in 
the  principal  sum  secured  by  the  note  andinterest  thereon,  was  a  saffident 
.averment  that  the  note  was  a  security  for  a  debt ;  and  also,  that  supposing  it 
to  be  necessary  that  the  coroner's  inquest  should  be  taken  by  twelve  men 
to  vest  chattels  in  the  crown,  it  must  be  intended  after  verdict  that  the  in- 
quisition in  question  had  been  so  found  (/).    And  where  in  assumpsit  the 
plaintiff  stated  in  his  declaration  that  he  had,  at  the  request  of  certain  pe^ 
sons  therein  mentioned,  sold  and  delivered  to  them  goods  of  a  certain  value, 
whereof  the  defendant  had  notice,  and  that  in  consideration  thereof,  and 
also  in  consideration  that  the  plaintiff,  at  the  defendant's  request,  would  for- 
bear and  give  day  of  payment  of  the  said  sum  of  money  (but  without  saying 
to  whom),  the  defendant  promised  to  pay  the  same  at  a  particular  time,and 
then  averred  that  the  plaintiff  did  forbear  and  give  day  of  payment  of 
the  said  money ;  after  a  verdict  for  the  plaintiff,  the  Court  held  that  by 
necessary  intendment  the  vendees  of  the  goods  must  have  been  the  persons 
to  whom  the  plaintiff  forbore ;  and  that,  though  not  specifically  alleged,  it 
appeared  to  be  so  with  a  sufficient  degree  of  certainty,  but  that  at  all  events 
the  defect,  if  any,  was  cured  by  the  verdict  {ni).    We  have  formerly  seen, 
[  ^677  ]  in  treating  of  the  mode  in  *which  contracts  should  be  stated,  and  the  de- 
gree of  certainty  required  in  pleading  (n)^  that  in  general  uncertainty  is  on- 
ly a  matter  of  form,  and  that  it  will  consequently  be  aided  either  on  general 
demurrer,  or  after  verdict  or  judgment  by  default,  by  the  statutes  of  jeofails. 
In  a  case  in  which  the  declaration  in  assumpsit  stated  the  plaintiff  had 

<*)  IB.  &  B.  224;  «  Moore,  R.  686,  S.  C.         (m)  1  New  Bep.  172. 
(i)  4  B.  &  C.  188.  ;  \n)  ^nU,  186;  261. 
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sold  to  the  defondant  a  certain  horsey  at  and  for  a  certain  quantity  of  cer- 
tain oily  to  be  delivered  within  a  certain  time^  which  had  elapsed  before  j^n^gp. 
the  comineQcement  of  the  suit,  it  was  contended  that  the  judgment  ought  2d\j,  By 
to  be  arrested,  since  the  plaintiff  had  professed  to  declare  on  a  special  con-r  intead- 
tract,  but  had  not  specified  in  any  manner  what  the  terms  of  the  contract  "^|^^ 
were,  but  it  was  answered  on  the  other  side,  that .  though  the  objection  inttiaMi. 
might  hold  on  demurrer,  yet  after  a  verdict  it  must  be  intended  that  the  ju* 
ij  had  ascertained  those  circumstances ;  and  after  some  hesitation  the  Court 
finally  decided  that  after  verdict  the  declaration  was  sufficient  (o).  In  an- 
other case  of  action  in  assumpsit,  the  declaration  stated  that  the  plaintiff 
had  retained  the  defendant  (who  was  not  an  attorney)  to  lay  out  X700  in 
the  purchase  of  an  annuity,  and  that  defendant  promised  to  lay  it  out  se* 
curely,  that  the  plamtiS  delivered  the  money  to  the  defendant  accordingly, 
bat  that  the  defendant  laid  it  out  on  a  bad  and  insufficient  security.  After 
verdict  it  was  objected  on  a  writ  of  error,  that  no  consideration  appeared 
in  the  declaration  ;  that  it  was  not  averred  that  the  promise  was  in  consid- 
eration  of  the  retainer,  nor  that  the  retainer  was  for  reward  ;  but  the  Court 
held  that  it  was  absolutely  necessary  under  the  declaration  that  the  plaintiff 
should  have  proved  at  the  trial  that  he  had  actually  delivered  the  money  to 
the  defendant,  and  that  the  latter  had  engaged  to  lay  it  out ;  that  the  deliv- 
ery of  the  money  for  this  purpose  was  a  sufficient  consideration  to  support 
the  promise,  and  that  although  it  was  not  expressly  alleged  in  the  declara- 
tion that  the  delivery  of  the  money  was  in  fact  the  consideration  for  the 
promise,  the  Court  would  intend  after  verdict  that  such  was  the  considera- 
tion (;?). 

In  all  these  cases  the  form  of  action  was  assumpsit.  We  shall  proceed 
to  give  a  few  more  instances  of  intendments  made  after  verdict  in  different 
forms  of  action  ;  but  whatever  may  be  the  form  of  action,  or  the  particular 
pleading  which  is  alleged  to  be  defective,  the  principles  which  govern 
the  decision  of  the  Court  must  of  course  be  always  the  same.  In  an 
action  of  debt^  in  which  the  plaintin  sought  to  recover  penalties  for  mo- 
ney lost  in  gaming,  he  alleged  in  his  declaration  that  he  sued  as  well 

•  for  himself  as  for  the  poor  of  the  parish  of  St.  Paul,  Covent.  Garden 
biit  did  not  afterwards  show  that  the  money  had  been  lost  in  that  par- 
ish, bnt  merely  "  at  Westminster  aforesaid."  After  a  verdict  finding  that 
the  defendant  did  owe  part  of  the  money  to  the  plaintiff  and  the  poor  of  the 
said  parish,  it  was  held,  on  a  writ  of  •error  that  it  must  have  been  [  *678  ] 
proved  on  the  trial  that  the  money  was  lost  in  the  particular  parish,  or 
the  jury  could  not  have  found  t|;i^ir  verdict,  and  that  consequently  the  de- 
fect was  cured  ;  for  wheresoever  it  may  be  presumed  that  anything  must 
of  necessity  have  been  given  in  evidence,  the  want  of  mentioning  it  on 

'  record  will  not  vitiate  it  after  a  verdict  (jq).  So  in  an  action  of  debt  upon 
a  bond  given  by  a  bailiff  to  a  sheriff  for  the  due  discharge  of  his  of> 
fice  in  returning  warrants,  &c.  the  defendant  in  his  plea  craved  oyer  of 
the  condition,  which  recited  that  the  bailiff  had  been  appointed  for  a  par- 
ticular hundred  only,  and  pleaded  performance ;  the  plaintiff  assigned  as 
a  breach,  that  a  particular  warrant  had  been  directed  to  him  which  had 
not  been  duly  returned.  It  was  objected  in  arrest  of  judgment  after  a  ver- 
dict for  the  plaintiff,  that  he  had  not  shown  that  the  warrant  was  to  be 
executed  in  tiie  particular  hundred,  and  that  consequently  it  did  not  ap- 

(0)  2  3.  &  p.  265.  (9)  4  Barr.  2020,  2020;  and  i^  Sir  T. 

(9)  2  Bine.  464;  1  M*CleI.  &  Tounge,  60,     Raym.  487;  Hob.  78;  Cartb.  804. 
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pear  that  it  was  a  warrant  which  the  bailiff  was  boand  to  retom,  birt  di9 
Court  held  that  this  objection  could  not  prevail  after  verdict ;  for,  inde- 
2diy.  By  peudentlj  of  the  necessity  of  intending  that  the  warrant  was  proved  to 
intend-  be  such  a  one  as  the  bailiff  must  return,  the  defendant  bad  in  fact  admitted 
"rfi  t*^'  *^^^  ^^  ^^^'  ^y  traversing  the  breach  assigned,  and  that  it  would  in  fact  be 
jw^fftftyy^  raising  an  intendment  against  the  verdict,  and  against  the  defendant's 
own  admission  to  hold  that  the  objection  should  prevail  (r).  Again,  in  ao 
action  upon  the  case  for  refusing  to  comply  with  subptsna  duces  tecum^ 
by  producing  tlie  required  document,  in  consequence  whereof  the  plaintiff 
had  been  nonsuited,  where  the  plaintiff  did  not  in  express  tenns  allege 
that  the  defendant  had  the  particular  instrument  in  his  possession,  bat 
only  that  he  could  and  might  have  produced  it,  and  that  he  had  no  lawfid 
and  reasonable  excuse  or  impediment  to  the  contrary,  it  was  held  after 
verdict,  upon  motion  in  arrest  of  judgment,  that  the  plain  import  of  these 
words  was,  that  the  defendant  had  the  instrument  in  his  possession,  and 
consequently  that  it  was  to  be  intended  that  this  had  been  proved  at  the 
trial ;  and  not  that  the  judge  had  suffered  the  allegations  to  be  proved  in  a 
strained  and  unnatural  sense,  as  by  showing  that  the  defendant  might  have 
acquired  the  means  of  producing  the  instrument  by  applying  to  others 
who  might  have  it  in  thei^  custody  (5). 

Many  other  cases  might  be  cited  in  support  of  the  proposition,  that  in 
all  cases  where  the  general  allegations  in  the  declaration  or  other  pleading, 
are  such  as  to  require  proof  of  any  particular  fact  which  is  not  expressly 
stated,  in  order  to  entitle  the  plaintiff  to  a  verdict,  it  will  be  intended,  after 
a  verdict  for  him,  that  such  fact  was  duly  proved,  and  the  defect  in  the  par- 
[  *679  ]  ticular  pleading  will  be  aided  *(/)•  Thus,  apleaof  prescription  for  common 
in  a  que  estate  is  good  after  verdict,  though  it  be  not  alleged  express^  that 
the  owners  of  the  estate  have  used  it  immemorially ;  for  unless  a  prescrip- 
tive right  had  been  proved,  the  party  pleading  it  could  not  have  recovered 
a  verdict  (u) ,  So,  where  the  grant  of  a  reversion,  and  a  rent-charge,  adrow- 
son,  or  otiier  incorporeal  hereditament,  which  lies  in  grant,  and  can  only 
be  conveyed  by  deed,  is  not  alleged  in  pleading  to  have  been  by  deed^  yet 
if  the  grant  be  put  in  issue  and  found  by  a  jury,  the  imperfection  in  plead-  * 
ing  is  cured  by  the  verdict  at  common  law  (a;).  And  we  have  seen  that  an 
imperfect  averment  of  the  performance  by  the  plaintiff  of  a  condUumpre' 
cedeniy  or  matter  to  be  performed  by  him  (^),  or  that  he  gave  a  properiu^ 
tice  jto  the  defendant  (sr),  or  requested  the  defendant  to  perform  his  prom- 
ise (a),  will  sometimes  be  cured  by  verdict ;  and  that  after  verdict,  an  aver 
ment  in  a  declaration  for  a  libel,  that  the  defendant  '^  printedy  and  caused 
to  be  printed  the  libel  in  a  newspaper y^  not  expressly  showing  a  publica- 
tion, may  be  sufficient  (6). 

It  will  be  observed  that  in  all  cases  we  have  given  upon  this  subject, 
although  the  particular  matter  was  not  stated  in  express  terms,  the  declara- 
tion or  other  pleading  in  each  case,  contained  terms  sufficiently  general  to 


(r)  8  BatT.  1126;  see  ante,  671,  672.  See 
as  to  this  objection  upon  demurrer,  Alleju, 
|0. 

(<)  9  East,  478. 

(i)  See  7  T.  R.  618,  622;  Cro.  Jac  44;  26 
WilB.  6;  Rep.  temp.  Hard.  116  ;  1  Mod.  292; 
1  Ventp.  109;  1  Sid.  866;  2  Lord.  Raym. 
1060;  6  Wila.  276;  7  B.  C.  666. 

(tt)  8  T.  R.  147. 

{9)  I{att,  64;  1  Saimd228,  note  1;  Stepb. 


2d  ed.  179, 180. 

iy)  AnU,  827;  see  anU,  822;  and  Mit« 
681. 

{z)  AnU,  829.  Bat  the  omission  of  sa 
ayermett  of  notice  of  nonF-paymMit,  in  an  so* 
tion  against  the  drawer  of  a  bill,  is  &tal  after 
Terdict,  id  ;  pott,  681. 

(a)  Ante^  881, 

(b)  AnU^  406.  Statement  that  the  danafv 
acomed  after  aotion  when  onred,  anU,  89|» 
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iprefaend  it  in  fkir  and  reasonable  intendment  (c).    The  allegations  on 
record,  taken  by  themselves,  might  have  been  ambigaous,  and  have    ^™, 
>n  capable  of  bearing  two  different  constructions,  but  when  they  were  2diy.  By 
ipled  with  the  verdict,  it  became  clear  that  they  might  and  ought  to  be  intend- 

Iterpreted  in  that  sense  alone,  which  was  absolutely  necessary  in  order  to  ^^^^^ 

'  ount  for  and  to  support  the  verdict.     Some  cases,  however,  have  ari&-  infttiwft 
which  it  is  not  very  easy  to  bring  within  the  operation  of  the  rule  as 

kos  restricted,  but  in  which  the  Courts,  in  their  anxiety  to  support  ver- 

[cts,  have  held  particular  defects  to  be  aided.    Thus,  in  an  action  on  the 
for  a  malicious  prosecution,  it  is  necessary  to  allege  in  the  declaration 
it  the  prosecution  is  at  an  end  ((f)  ;  or  that  the  commission  or  fiat  has 
m  superseded  (<?)  ;  but  it  has  been  held  that  the  want  of  this  averment 

[eared  by  verdict  (/).  It  is  said,  that  it  will  be  then  presumed  that  proof 
the  fact  of  the  determination  of  the  prosecution  has  been  *given  at  the  [  *680  ] 
d :  but  although  such  a  fact  may  be  a  reasonable  inference  from  the  ver- 
:t  alone,  yet  it  appears  difficult  to  say  how  it  is  conxprehended,  even  by 
and  reasonable  intendment,  in  the  allegations  in  the  declaration,  for 

fere  is  nothing  on  the  record  which  in  any  manner  appears  to  imply  that 
prosecution  has  been  determined.     So  the  omission  to  allege  a  notice  or 

smand  of  rent  in  an  action  against  the  sheriff  for  not  paying  a  year's  rent 
>aant  to  8  Anne,  c.  14,  is  aided  by  verdict  (^).  Again,  in  another  case 
an  action  to  recover  an  amerciament  in  an  inferior  Court,  where  the  decla- 
omitted  a  necessary  allegation,  viz.  that  the  defendant  was  a  resident, 

appears  to  have  been  considered  that  the  fact  of  residence  must  be  inten- 
to  have  been  proved  at  the  trial,  as  otherwise  the  jury  could  not  have 
md  that  there  had  been  any  debt  due  (A).  But  the  doctrine  which  this 
would  appear  to  establish,  that  matters  extrinsic  of  the  record  arcto  be 
id  after  a  verdict,  by  inference  drawn  ftom  the  verdict  alone,  has  been 
lied  by  Mr.  Justice  BuUer,  in  a  subsequent  case(;t );  and  appears  to  be 
some  degree  inconsistent  with  many  other  decisions.     However  one  of 

le  most  recent  cases  established  that,  although  the  declaration  do  not  con- 
the  requisite  averment,  still  the  defendant  must,  if  the  plaintiff  do  not 
we  the  essential  fact  the  same  as  if  it  had  been  averred,  insist  on  the 
lintiff  being  nonsuited,  or  have  a  verdict  against  him,  for  otherwise  the 

»rdict  for  the  plaintiff  will  aid  as  well  the  defects  in  the  declaration  as  in 

he  evidence  (Ar). 
It  is  at  all  events  clear  that  the  Courts  will  never,  in  order  to  support  a 

irdict,  make  an  intendment  which  is  inconsistent  with  the  allegations  on 

he  record.     Thus,  in  an  action  of  assumpsit,  the  declaration  stated  that 
certain  person  had  become  bankrupt,  and  that  at  his  last  examination 

ider  the  commission,  in  consideration  that  his  assignees  and  the  commis- 
lers,  at  the  request  of  the  defendant,  would  forbear  to  examine  the 
ikrupt  tQUching  certain  monies  which  the  bankrupt  had  received,  and 
which  he  had  not  accounted,  the  defendant  undertook  to  pay  the  as- 
lees  all  sums  received  by  the  bankrupt,  and  not  accounted  for  by  him; 


{e)  See  per  Lord  Ellenboroagh,  1  M.  &  Sel* 
»;  per  Bailer,  J. ;  1  T.  B.  145. 
id)  10  Mod.  209;  Dougl.   216;  2  T.  B 
r^anU,  188;  1  Mood.  &  R.  898. 
(e)   Whitworth  v.  HaU,  2  B.  &  Adol.  695  ; 

not  proved,  1  Mood.  &  Rob.  898. 
if)  1  Bansd.  228  a;  1  Sid.  15;  2  Selw. 
.P.  6th edit  1056, n.  7;  1  B.  &  B.  224; 
Sbft.  478;  6  B.  &  Aid.  684;  in  which  it 


was  held,  that  a  coant  for  malicionsly  indict- 
ing the  plaintiff  for  perjnry,  without  Betting 
out  the  indictment,  is  good  after  verdict;  bnt^ 
this,  it  should  seem,  is  by  the  statutes  of  jeo- 
fails. 

(g)  1  Stra.  212;  7  Price,  666. 

(h)  Rep.  temp.  Hardw.  116. 

(i)  1  T.  R.  141, 146, 146. 

(k)  Whitworth  «.  HaU,  B.  &  Adol.  606. 
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After  a  yerdict  for  the  plaintiff  it  was  held  on  a  writ  of  error,  that  diig 
contract  was  roid,  as  being  against  the  policy  of  the  bankmpt  laws,  and 
calculated  to  depriye  the  creditors  of  the  advantages  they  might  derivt ' 
from  an  examination  of  the  bankrupt.     And  although  it  was  contended' 
that  after  verdict  the  Court  would  intend  that  the  sum  which  the  verdtct^ 
found  to  be  due  to  the  plaintiff  had  been  ascertained  to  be  the  fall  amoiuik^. 
of  all  monies  received  and  not  accounted  for  the  bankrupt,  *and  so  no  iiKf 
jury  could  arise  to  the  creditors ;  it  was  held  that  no  such 'intendment^ 
could  be  made,  since  it  was  expressly  averred  in  the  declaration  that 
amount  had  not  been  ascertained  at  the  time  the  contract  was  made, 
it  appeared,  that  by  entering  into  the  contract,  the  assignees  had  deprivi 
themselves  of  the  opportunity  of  ascertaining  the  amount.    And  the  Conrt 
appears  to  have  considered  that  it  would  be  equally  improper  to  intei 
after  verdict,  that  the  contract  had  been  entered  into  with  the  conaeat 
the  creditors,  since  there  was  nothing  in  the  allegations  on  the  record  to] 
warrant  such  an  intendment  (/).     So,  if  a  declaration  expressly  show  thi 
a  condition  precedent  was  fwt  performed  by  the  plaintiff,  and  state  mt 
ter  which  is  no  excuse  for  the  non-performance,  the  declaration  will 
bad  after  verdict  (m).     And  in  another  case,  it  was  laid  down  l^ 
Court  that  nothing  could  be  intended  after  verdict  but  what  was  express* 
ly  stated  in  the  record,  or  necessarily  implied  from  those  facts  whickl 
were  stated  (n). 

The  main  rule  on  the  subject  of  intendment  is,  that  a  verdict  will  aid 
defective  statement  of  title,  but  will  never  assist  a  statement  of  a  ele/eciiv$] 
title ^  or  cause  of  action  (o).  Instances  in  illustration  of  the  form< 
part  of  this  rule  have  already  been  given ;  and  we  have  also  seen 
there  can  be  no  presumption  to  support  the  verdict,  if  the  presumption 
negatived  by,  and  be  inconsistent  and  at  variance  with,  a  material  stato*^ 
ment  in  the  record  (p).  We  may  here  add  some  cases  in  explanation 
the  rule  that  if  the  plaintiff  total! i^  omit  to  state  bis  title  or  cause  of 
tion,  it  need  not  be  proved  at  the  trial,  and  therefore  there  is  no  room  fori 
presumption  to  maintain  the  verdict  ((/).  If,  therefore,  in  an  action  npoaf 
a  bill  of  exchange,  the  plaintiff  omit  to  aver  presentment  to,  and  a  reft 
by  the  drawee  (r)  ;  or  that  the  defendant  had  notice  of  non-payment  (s] 
when  such  averments  are  necessary,  the  declaration  will  be  baid  even 
verdict.  So,  in  case  for  a  libel  or  slander,  if  the  matter  as  charged 
not  in  itself  a  libel,  and  the  declaration  do  not  contain  any  introdnctorjr^ 
matter,  or  other  averment  rendering  it  so,  and  connecting  the  plaini 
with  the  libellous  imputation,  and  giving  it  an  actionable  meaning,  as 
plied  to  the  plaintiff,  the  declaration  will  not  be  aided  by  verdict,  althooj 
there  be  an  innuendo  that  the  defendant  meant  to  charge  that  the  plai 
tiff  was  guilty  of  a  specified  offence  (/).  Aud  a  verdict  will  not  core 
statement  in  a  declaration  that  the  defendant  published  a  libel,  "  in 
o82  J  stance  as  follows ;"  or  spoke  slapderous  words, "  to  the  tenor  *following^ 
although  the  matter  be  set  out  in  hcec  verba  (li).  So,  where  the  plaift] 
tiff  brpught  an  action  of  trespass  on  the  case,  as  being  entitled  to  the 


(/)  8  T.  R.  17,  26,  26. 
f     (m)  6  T.  R.  710;  anie.Z22  827. 

(fi)  1  T.  R.  141;  see  Tidd,  9th  ed.  919. 

(o)  Salk.  866;  Lord  Baym.  1226,  8.  0.;  1 
Sftund.  22i<,  n.  1;  4  T.  R.  470;  4  P.  &.  C. 
666. 

(p>  jf fife,  878  to  887. 


iq)  Tidd,  9th  ed.  919. 
(r)  DoagL  679;  7  B.  &  G.  468;  IM.  Jkm.1 
894,  408,  S.  C. 
(t)  Jinte,  829. 
(0  AnU,  407. 
(tt)  JinU.iOi. 
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yereicm  of  a  certain  yard  and  wall,  to  which  the  declaration  stated  a  cer-    J>nton 
toin  injury,  to  have  been  committed,  but  omitted  to  allege  that  the  rever-    ^JJ^. 
wm  was,  in  fact,  prejudicial,  or  to  show  any  grievance  which,  in  its  na-  2di7.  By 
tare  would  necessarily  prejudice  the  reversion ;  the  Court  arrested  the  intend- 
judgment,  after  a  verdict  had  been  given  in  favor  of  the  plaintiflF,  and  hold  "e*rdiot?*' 
the  fault  to  bo  one  which  the  verdict  could  not  cure  (x).     And  where  a  inBtanocs* 
declaration  in  debt,  for  not  setting  out  tithes,  on  the  statute  2  &  S  Edw. 
65  c.  VA,  s.  1,  omitted  to  state  that  the  tithes  had  been  yielded  and  paid, 
and  of  right  ought  to  have  been  paid,  within  forty  years  next  before  the 
passing  of  the  act ;  t\^e  Court  held  that  it  was  defective,  even  after  ver^* 
diet,  and  the  judgment  was  arrested  (^). 

Where  several  causes  of  action  have  been  stated  in  one  count,  one  of  ^^^^  * 
which  is  sustainable,  but  the  others  not,  if  there  be  a  verdict  for  the  plain-  JJ[JJ*drf«j- 
tiff  with  general  damages  upon  the  whole  count,  such  verdict  will  be  sus-  tive  ii  aid- 
tained  by  the  intendment  and  presumption  that  the  judge  duly  directed  «d  by 
the  jury  not  to  find  damages  upon  the  defective  allegation  (2).     But  if  a  ^•^"'** 
declaration  contain  several  counts,  any  of  which  is  wholly  defective,  and 
general  damages  upon  the  whole  declaration  be  given,  the  judgment  would 
be  arrested  or  reversed  on  error  (a). 

Sdly.  Mistakes  and  omissions  in  the  declarcUioUy  and  other  subsequent  ^^^'  ^  . 
pleadings^  are  often  times  cured  by  the  statutes  of  jeofails,  which  de->  by  the 
clare  (6),  that  ^'judgment,  after  verdict  (c),  shall  not  be  stayed  or  re-  statute  of 
versed  by  reason  of  any  mispleadings  lack  of  color,  insufficient  pleading  or  ^^^^^' 
jeofail^  or  other  default  or  negligence  of  the  parties,  their  counsellors  or  at^ 
torneys  {d^  ;  want  of  form  in  any  count,  declaration,  plaint,  bill,  suit,  or  de- 
mand (6^ ;  lack  of  averment  of  any  life,  so  as  the  person  be  proved  to  be 
alive  (/):  want  of  any  profert  or  the  omission  of  vi  et  armis^  or  contra pa- 
cemy  mistaking  the  christian  name  or  surname  of  either  party  (^g*),  sums, 
day,  month,  or  year,  in  any  bill,  declaration,  or  pleading,  being  right  in 
any  writ,  plaint,  roll,  or  record  preceding,  of  in  the  same  roll  or  record 
wherein  the  same  is  ^committed,  to  which  the  plaintiff  (or  more  proper-  [  *688  ] 
ly  the  defendant')  '^  might  have  demurred,  and  shown  the  same  for  cause ; 
want  of  the  averment  of  hoc  paratus  est  verificare  or  hoc  paralus  est  ver^ 
ificare  per  recordum^  or  for  not  alleging  prottt  paCet  per  recordum^  or  the 
want  of  a  right  venue,  so  as  the  cause  were  tried  by  a  jury  of  the  prop- 
er county  where  the  action  is  laid  (A)  ;  or  any  other  matters  of  like  nor 


(X)  1  M.  &  Sel.  284. 

(y)  4  B.  &  Aid.  655;  and  see  1  Taunt. 
128  ;  4  B.  &  C.  845;  6  D.  &  R.  488,  S.  C.$  4 
&  &  C.  665;  7  D.  &  R.  56,  8.  C;  6  B.  &  G. 
164,164;  10  Moore,  446. 

(«)  2  Tyr.  648. 

(a)  I<L;  AnU,  411,  412,  where  see  the 
eouee  of  proceeding. 

(6)  8eeTidd,9th  edit  928;  Chitty's  ColL 
of  Sut.  •<  JimendmenU  and  JtofaiUr 

(e)  Distinetion  between  the  common  law 
effect  of  the  Terdict,  and  its  operation  under 
the  statutes.  1  Saand.  227,  n,  1.;  anU^  674. 
Aq  informal  isiue,  is  cured  by  this  statute, 
but  a  verdict  wiU  not  cure  an  immaterial  it' 
UK,  afite,654.     Immaterial  iraverHf  anUfi22, 

{d)  82  Hen.  8,  c.  80. 

(e)  18  Elis.  0.  14. 

(/)  21  Jao.  I,al8. 

6)  8  Wils.  40. 

(A)  The  Stotate  16  k  17  Car.  2,  o.  8, 


which  cures  the  want  of  a  right  venue,  so 
as  the  cause  be  tried  by  a  jury  of  the  proper 
county  where  the  action  is  laid,  seems  to  ex-i> 
tend,  not  only  to  cases  where  there  is  a  wrong 
venue  In  a  right  county,  but  also  to  those 
where  the  cause  has  been  improperly  tried  in 
a  wrong  county,  7  T.  R.  588;  and  see  1  lA)rd 
Baym.  880;  Garth.  448,  S.  C;  WiHies,  48l; 
2  East,  580;  1  Saund.  248,  (8);  2  Id,  5,  (8), 
5th  edit.  But  where  in  ejictment  for  lands  in 
Cardiganshire  the  venire  was  awarded  out  of 
Shropshire,  upon  the  suggestion  of  its  being 
ih»  next  English  county,  the  Court,  after  ver- 
dict for  the  plaintiff,  arrested  the  judgment  on 
the  ground  of  a  mis-trial,  Herfordshire,  being 
the  next  adjoining  English  county  to  South 
Wales;  althouge  it  appeared  that  Shropshire 
was  in  ibct  nearer  to  the  lands  in  question,  and 
the  cause  might  have  been  more  conveniently 
tried  there  than  in  Herefbrdshrie;  2  M.  & 
SeL27a 


ess 
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tnre,  not  being'  against  the  right  of  the  matter  of  the  miiy  nor  whereb§ 
jjDra.     ^*^  issue  or  trial  is  aUeredP^  (t). 
8diy.  By        The  statutes  of  jeofails  are  extended  by  the  statnte  for  tho  amendment 
^V**f  ita  ^^  ^^®  ^^^  ^^^  *^  judgments  entered  upon  confession^  nihil  dicit,  or  mh 
®    •^  *   •  sum  informatus  (/),  in  any  Court  of  record ;  and  it  is  thereby  enacted, 
that  ^^  no  such  judgment  shall  be  reversed  ;  nor  any  judgment  upon  aof 
writ  of  inquiry  of  damages  executed  thereon  be  stayed  or  reversed,  for  or 
by  reason  of  any  imperfection,  omission,  defect,  matter,  or  thing  whatao* 
ever,  which  would  have  been  aided  and  cured  by  any  of  the  said  statotS' 
of  jeofails^  in  case  a  verdict  of  twelve  men  had  been  given  in  the  said  ao* 
tion  or  suit,  so  as  there  be  an  original  writ  or  bill,  and  warrants  of  atto^ 
ney  duly  filed  according  to  law  "  (ot).    A  motion  in  arrest  of  judgment, 
after  judgment  by  default  is  to  be  considered  exactly  the  same  as  if  tl»^ 
question  had  arisen  on  a  general  demurrer  (n)  :  and  on  demurrer ^  we  may 
remember,  that  by  tho  statute  4  <fe  5  Ann.  c.  16,  the  Court  are  required  to  ^ 
give  judgment  according  to  the  very  right  of  the  cause,  without  regarding^ 
any  such  imperfections,  omissions,  and  defects,  as  are  particularly  men* 
tioned  in  the  act,  or  any  other  matter  of  like  nature,  except  the  same- 
shall  be  specially  set  down  and  shown  for  cause  of  demurrer,  notwitlh 
standing  the  same  might  have  heretofore  been  taken  to  be  matter  of  sob^ 
stance,  and  not  aided  by  the  statute  of  Queen  Elizabeth,  so  as  suffident 
matter  appear  in  the  pleadings  upon  which  the  Court  may  give  judgment, 
[  684  J  •according  to  the  very  right  of  the  cause  (o).    As  there  cannot  howevw 
be  the  same  intendment  in  support  of  a  judgment  by  default  as  after  a 
verdict,  it  has  been  holden  that  the  statutes  of  jeofails  do  not  protect 
judgments  by  default  against  objections  that  are  cured  by  a  verdict  at  com- 
mon laWf  but  such  only  as  are  remedied  after  a  verdict  by  the  statutes  (p)* 
It  has  been  determined  that  the  statute  32  Hen.  8,  c.  30,  extends  to 
penal  actions  (^).    And  by  the  statute  4  Geo.  2,  c.  26,  which  prondes 
that  all  legal  proceedings  shall  be  in  the  English  language,  ^^  all  statutes 
for  the  reformation  and  amending  of  the  delays  arising  from  any  jeofoUSj 
shall  and  may  extend  to  all  and  every  form  and  forms,  and  to  all  proceed* 
ings  in  Courts  of  justice  (except  in  criminal  cases),  when  the  forms  and 
proceedings  are  in  English ;  and  all  errors  and  mistakes  are  amendable 
and  remedied  thereby,  in  like  manner  as  if  the  proceedings  had  been  ia 
Latin,^^    And  though  by  the  16  &  17  Car.  2,  c.  8,  the  several  omissions, 
variances,  and  defects  therein  mentioned  are  required  to  be  amended  by 
the  judges  of  the  Court  where  the  judgment  is  given,  or  the  record  removed 
by  writ  of  error,  yet  an  actual  amendment  is  never  made  on  this  statute ; 
but  the  Court  will  allow  the  benefit  of  the  act  to  be  attained  by  oTe^^ 
looking  the  exception  (r). 


(t)  16  &  17  Car.  2,  o.  &  These  latter 
words  should  be  construed  literally  ;  see  ob- 
senratioDB  of  Lord  Ellenborough,  4  &  5  Anae» 
o.  26»  s.  s.  2,  io  10  East,  868,  864. 

{k)  4  &  5  Ann.  c.  16,  s.  2. 

(/)  But  this  statute  does  not  seem  to  apply 
to  judgments  on  nul  tUl  record ;  Tidd,  9th 
edit.  927,  note  («/). 

(m)  By  a  subsequent  act,  9  Ann.  c.  20,  s. 
7,  this  and  all  the  statutes  of  jeo&ils  are  ex^ 
tended  to  writs  of  mandamtUy  and  informa- 
tions in  nature  of  a  quo  warranto.  But 
pleading  on  writs  of  wxttni  an  not  oonsid' 


ered  as  proceedings  for  the  reooTory  of  tbi 
king's  debt  within  the  meaning  of  the  atatot^ 
4  &  6  Ann.  c  16,  s.  24;  6  Price,  621. 

(n)  2  Burr.  899. 

(o)  AtUe^  662  to  664  ;  and  see  10  bat. 
859. 

(  p)  2  Str.  988;  and  se^l  Saund.  228,  (I); 
18  East,  407;  Tidd,  9th  edit  927;  anU,^'i^ 

(q)  8  Ley.  875;  1  Str.  186;  2  iU.  1227; 
Dong.  115;  ante,  664. 

(r)  2  Str.  1011;  Cas.  Temp.  Hardw.  Sli 
815;  Tidd,  9th  edit  92^;  Chittiy't  CoL  Sttt 
ToL  i.  14,  n.  (a) 
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THE  PRINCIPAL  STATUTES  AND  RULES 

AfFEcrnTa 
PLEADING  m  GENERAL. 


^^^^^^tf^vN#^#^*^««««^»^^^^«%#«^^^*««^N^>^*^ 


[See  the  St^ates  of  amendments  and  Jeofails  collected,  Ohitty  Col.  Stat  Hi. 

Amendments  and  Jeofails.] 

4  Anns,  Cap.  XVI. 

An  Act  far  the  bttter  Amendment  of  the  law,  and  the  better  Advancement  of 
Justice. 

For  the  Amendment  of  the  law  in  seyeral  particnlars,  and  for  the  easier,  speedier,  ^   g  . 
and  better  advancement  of  justice,  be  it  enacted  by  the  Queen's  most  excellent  Maj-  ^^28  sect 
flsty,  by  and  with  the  advice  and  consent  of  the  lords  spiritual  and  temporal,  and  7,  this 
commons,  in  this  present  parliament  assembled,  and  by  the  authority  of  the  same,  statate  is 
and  from  and  after  the  first  day  of  Trinity  term  which  shall  be  in  the  year  of  our  "tended 
Lord  one  thousand  seven  hundred  and  six,  where  any  demurrer  shall  be  joined,  and  ^^^  ^ 
entered  in  any  action  or  suit  in  any  court  of  record  within  this  realm,  the  judges  iqqs  ^^^ 
shall  proceed  and  give  judgment  according  as  the  very  right  of  the  cause  and  matter  informfr- 
in  law  shall  appear  unto  them,  ?rithout  regarding  any  imperfection,  omission,  or  de-  tions  in 
feet  in  any  writ,  return,  plaint,  declaration,  or  other  pleading,  process,  or  course  of  ""^''IJ^^f 
proceeding  whatsoever,  except  those  only  which  the  party  demurring  shall  specially  ranto. 
and  particularly  set  down  and  express,  together  with  his  demurrer,  as  causes  of  the  Judges 
same,  notwithstanding  that  such  imperfection,  omission,  or  defect  might  have  there-  shall  give 
fore  been  taken  to  be  matter  of  substance,  and  not  aided  by  the  statute  made  in  the  Judgment 
twenty-seventh  year  of  Queen  Elizabeth,  intituled,  "  An  Act  for  the  Furtherance  of  ^^  ^^'* 
Justice  in  case  of  Demurrer  and  Pleadings,"  so  as  sufficient  matter  appear  in  the  without 
said  pleadings,  upon  which  the    Court  may  give  judgment  according  to  the  very  regarding 
right  of  the  cause ;  and  therefore  from  and  after  the  said  first  day  of  Trinity  Term,  ^7  ^5^®^ 
BO  advantage  or  exception  shall  be  taken  of  or  for  an  immaterial  traverse:  or  of  or  ^JJ][^ 
for  the  default  of  entering  pledges  upon  any  bill  or  declaration ;  or  of  or  for  the  de-  ^j^q  or 
fiiult  of  alleging  the  bringing  into  Court  any  bond,  bill,  indenture,  or  other  deed  other 
whatsoever  mentioned  in  the  declaration  or  other  pleading ;  or  of  or  for  the  default  pleading, 
of  alleging  the  bringing  into  Court  letters  testamentary,  or  letters  of  administration ;  ^^^'^v^  . 
or  of  or  for  the  omission  of  vi  et  armis  et  contra  pacem,  or  either  of  them  ;  or  of  or  gp^i^i  d«- 
for  the  the  want  of  averment  of  hoc  paratiu  est  verificare,  or,  hoc  paratus  est  vert'  mnrrer 
Jieareper  recordvm;  or  of  or  for  not  alleging  j9rot/<  patetper  recordum;  but  the  shoeing 
Court  shall  give  judgment  according  to  the  very  right  of  the  cause  as  aforesaid,  ^'^^^* 
without  regarding  any  such  imperfections,  omissions,  and  defects,  or  any  other  matter  ^    ^ 
of  like  nature,  except  the  same  shall  be  specially  and  particularly  set  down  and 
shown  for  cause  of  demurrer.  r**rnoi 

*And  be  it  further  enacted  by  the  authority  aforesaid,  that  from  and  after  the  said  l   ^^^J 
firat  day  of  Trinity  term,  all  the  statutes  of  jeofails  shall  be  extended  to  judgments  4  Anne,  0. 
whaeh  shall  at  any  time  afterwards  be  entered  upon  confession,  mkil  dieit  or. turn  ^^* 
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StAtates  of  turn  informatuSt  in  any  Court  of  record ;  and  no  sach  jndgment  sball  be  revenei 
^!a*d  ?*"  °^^^y  judgment  upon  any  writ  of  inquiry  of  damages  executed  thereon  be  staid  tf 
judementB  ^^^i^<l>  ^0^  oi*  ^J  reason  of  any  imperfection,  omission,  defect,  matter,  or  tiung 
on  nihil  whatsoever,  which  would  have  been  aided  and  cured  by  any  of  the  said  statates  gf 
dioit,  &0.  jeofails  in  case  a  verdict  of  twelve  men  had  been  given  in  Uie  said  action  or  suit,  m 
as  there  be  an  original  writ  or  bill,  and  warrants  of  attorney  duly  filed  aooording  to 
the  law  as  is  now  used. 
rantToT*''  ^^^'  Provided  always,  and  be  it  enacted  by  the  authority  aforesaid,  that  the  it- 
attorney  tomey  for  the  plaintiff,  or  demandant  in  any  action  or  suit»  shall  file  his  warrant  of 
shall  be  attorney  with  the  proper  officer  of  the  Court  where  the  cause  is  depending  the  same 
filed.  term  he  declares  ;  and  the  attorney  for  the  defendant  or  tenant  shall  file  his  wamot 

of  attorney  as  aforesaid,  the  same  term  he  appears,  under  the  penalties  inflicted  up- 
on attornies  by  any  former  law  for  default  of  filing  their  warrants  of  attorney. 
Defendant,  IV.  And  be  it  further  enacted  bv  the  authority  aforesaid,  that  from  and  after  tiie 
plead^MT-  ?^^  ^^*'  *^*y  ®^  Trinity  term  it  shall  and  may  be  lawful  for  any  defendant  or  teoul 
eral  mat-  ^^  ^^7  action  or  suit,  or  for  any  plaintiff  in  replevin,  in  any  Court  of  record,  with  the 
ters.  leave  of  the  same  Court,  to  plead  as  many  several  matters  thereto,  as  he  shall  think 

necessary  for  his  defense. 
Kot  extend  XI.  And  be  it  further  enacted  by  the  authority  aforesaid,  that  from  and  after  the 
to  qui  tarn  g^id  first  day  of  Trinity  term,  no  dilatory  plea  shall  be  received  in  any  Conrt  of  rec- 
No  dilatory  ^^  unless  the  party  offering  such  plea,  do,  by  afiidavit,  prove  the  truth  thereof,  or 
plea  unless  ^^^^^  some  probable  matter  to  the  Court  to  induce  them  to  believe  that  the  fact  of 
on  affidavit  such  dilatory  plea  is  true. 

Action  of        XI  I.  And  be  it  further  enacted  by  the  authority  aforesaid,  that  from  and  afler  ^ 
debt  said  first  day  of  Trinity  term,  where  any  action  of  debt  shall  be  brought  npon  my 

brought       single  bill,  or  where  action  of  debt  or  scire /<icias,  shall  be  brought  upon  any  jodg- 
bill  or         ment,  if  the  defendant  hath  paid  the  money  due  upon  such  bill  or  judgment,  sodk 
judgment,    payment  shall  and  may  be  pleaded  in  bar  of  such  action  or  suit,  and  where  an  aetioil 
at\er  mon-  of  debt  is  brought  upon  any  bond  which  hath  a  condition  or  defeazance  to  make  vdd 
ey  paid,       f^Q  g^nae  upon  payment  of  a  lesser  sum  at  a  day  or  place  certain,  if  the  obligor,  bis 
mentSay    ^^^^^*  executors,  or  administrators,  have,  before  the  action  brought,  paid  to  the  obli- 
be  pleaded  S^^»  ^i^  executors,  or  administrators,  the  principal  and  interest  due  by  the  defeat 
in  bar.        ance  or  condition  of  such  bond,  though  such  payment  was  not  made  stnctly  according 
The  like  on  ^  ^^^  condition  or  defeazance ;  yet  it  shall  and  may  nevertheless  be  pleaded  in  bar 
bonds.         of  such  action,  and  shall  be  as  eflfeotual  a  bar  thereof,  as  if  the  money  bad  been 
paid  at  the  day  and  place  according  to  the  condition  or  defeazance,  and  had  been  so 
pleaded. 
Principal         XIII.  And  be  it  further  enacted  by  the  authority  aforesaid,  that  if  at  any  tiiiM, 
and  inter*    pending  an  action  upon  any  such  bond  with  a  penalty,  the  defendant  shall  bring  io- 
^  0°         to  the  Court  where  the  action  shall  be  depending,  all  the  principal  money,  and  iDtoeA 
paid  in        ^^^  ^^  ^^^^  bond,  and  also  all  such  costs  as  have  been  expended  in  any  suit  or  soiti 
Court,  &0.   in  law  or  equity  upon  such  bond,  the  said  money  so  brought  in  shall  be  deemed  and 
be  taken  to  be  in  ruU  satisfaction  and  discharge  of  the  said  bond,  and  the  oooit  ibaA 
and  may  give  judgment  to  discharge  evety  suoh  defendant  of  and  from  the  sama  ac- 
cordingly. 

9  Geo.  IV,  Cap.  14. 

An  Act /or  rendering  a  written  memarundum  neceucuy  to  the  VaUditu  qfeerim^  ' 
-^Promises  and  Engagemente,  [9th  May  1828.] 

9  0.  4,  c  Whereas  by  an  Act  passed  in  England  in  the  twenty-first  year  of  the  reign  of 
King  James  the  First,  it  was,  among  other  things,  enacted,  that  all  actions  of  aoeoont 

L  *703  J  and  upon  the  case,  other  than  such  aocounta  as  concern  the  trade  *of  merchandise  be- 
tween merchant  and  merchant,  their  factors  or  servants,  all  actions  of  debt  gnmndei 
npon  any  lending  or  ooatraot  witiiont  speoial(7»  and  aU  aotkma  of  debt  fiir  ansanges 
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^  rent,  should  be  comraenced  within  three  years  afler  the  end  of  the  then  present  ^  G*  4-  ^ 
aeasion  of  parliament,  or  within  six  years  afber  the  cause  of  such  actions  or  suit,  Aid 
BOt  after :  And  *whereas  a  similar  enactment  is  contained  in  an  Act  passed  in  Ire-  Irish  Act» 
hnd.  in  the  tenth  year  of  the  reign  of  King  Charles  the  First :  And  whereas  various  ^^  ^^'  ^» 
qaestions  have  arisen  in  actions  founded  on  simple  contract,  as  to  the  proof  and  5        *  * 
dfect  of  acknowledgments  and  promises  offered  in  evidence  for  the  purpose  of  taking 
cases  out  of  the  operation  of  the  said  enactments ;  and  it  is  expedient  to  prevei)^ 
meh  questions,  and  to  make  provision  for  giving  effect  to  the  said  enactments  and  to 
^e  intention  thereof:  be  it  therefore  enacted  by  the  King^s  most  excellent  Majesty 
by  and  with  the  advice  and  consent  of  the  lords  spiritual  and  temporal,  and  commons, 
m  this  present  parliament  assembled,  and  by  the  authority  of  the  same,  that  in  ao-  In  actions 
tions  of  debt  or  upon  the  case  grounded  upon  any  simple  contract,  no  acknowledg-  0^  debt  or 
ment  or  promise  by  words  only  shall  be  deemed  sufficient  evidence  of  a  new  or  con-  -^'^^^ 
tinuing  contract,  whereby  to  take  any  case  out  of  the  operation  of  the  said  enactments,  knowledge 
or  either  of  them,  or  to  deprive  any  party  of  the  benefit  thereof,  unless  such  acknowl-  ment  shall 
edgment  or  promise  shall  be  made  or  contained  by  or  in  some  writing  to  be  signed  by  be  deemed 
ihe  party  chargeable  thereby;  and  that  where  there  shall,  be  two  or  more  joint  con-  *"?^^®Jl*w^ 
tectors,  or  executors,  or  administrators  of  any  contractor,  no  such  joint  contractor,  ^^  ^ntine 
executor  or  administrator,  shall  lose  the  benefit  of  the  said  enactments,  or  either  of  or  by  part 
them,  fio  as  to  be  chargeable  in  respect  or  by  reason  only  of  any  written  acknowledg-  payment, 
ment  or  promise  made  and  signed  by  any  other  or  others  of  them  :  Provided  always,  Joint  con- 
tiiat  notlung  herein  contained  shall  alter  or  take  away  or  lessen  the  effect  of  any  pay-  tractors. 
ment  of  any  principal  or  interest  made  by  any  person  whatsoever  :   Provided  also,  ProviBo  for 
that  in  actions  to  be  commenced  against  two  or  more  such  joint  contractors,  or  execu-  -f-^?^-. 
tors  or  administrators,  if  it  shall  appear  at  the  trial  or  otherwise  that  the  plaintiff  ^^^ton. 
tbongh  barred  by  either  of  the  said  recited  Acts  or  this  Act,  as  to  one  or  more  of 
flQoh  joint  contractors,  or  executors  or  administrators,  shall  nevertheless  be  entitled 
to  recover  against  any  other  or  others  of  the  defendants,  by  virtue  of  a  new  acknowl- 
edgment or  promise,  or  otherwise,  judgment  may  be  given  and  costs  allowed  for  the 
plaintiff  as  to  such  defendant  or  defendants  against  whom  he  shall  recover,  and  for 
the  other  defendant  or  defendants  against  the  plaintiff. 

II.  And  be  it  further  enacted,  that  if  any  defendant  or  defendants  in  any  action  Pleas  in  . 
OQ  any  simple  contract  shall  plead  any  matter  in  abatement,  to  the  effect  that  any  fthatenuBt 
otiier  person  or  persons  ought  to  be  joinUy  sued,  and  issue  be  joined  on  such  plea, 
and  it  shall  appear  at  the  trial  that  the  action  could  not,  by  reason  of  the  said  recited 
Acts  or  this  Act,  or  of  either  of  them,  be  maintained  against  the  other  person  or  per- 
sons named  in  such  plea,  or  any  of  them,  the  issue  joined  on  such  plea  shalUbe  found 
against  the  party  pleading  the  same. 

in.  And  be  it  further  enacted,  that  no  indorsement  or  memorandum  of  any  pay-  Indorse- 
ment written  or  made  after  the  time  appointed  for  this  act  to  take  efifect,  upon  any  me^ts  of 
promissory  note,  bill  of  exchange,  or  other  writing,  by  or  on  the  behalf  of  the  party  P*y™^^ 
to  whom  such  payment  shall  be  made,  shall  be  deemed  sufficient  proof  of  such  pay* 
ment,  so  as  to  take  the  ease  out  of  the  operation  of  either  of  the  said  statutes. 

lY.  And  be  it  further  enacted,  that  the  said  recited  Acts  and  this  Act  shall  be  Simple 
deemed  and  taken  to  apply  to  the  case  of  any  debt  on  simple  contract  alleged  by  way  contract 
of  set-off  on  the  part  of  any  defendant,  either  by  plea,  notice  or  otherwise.  leml  bv 

y.  And  be  it  further  enacted,  that  no  action  shall  be  maintained  whereby  to  charge  w^^f  set 
any  person  upon  any  promise  made  after  full  age  to  pay  any  debt  contracted  during  off. 
infancy,  or  upon  any  ratification  after  full  age  of  any  promise  or  simple  contract  made  Confinn*- 
during  infancy,  unless  such  promise  or  ratification  shall  be  made  by  some  writing  signed  tion  of 
by  the  party  to  be  charged  therewitL  Side? 

*9  Geo.  IV.  Cap.  15.  ''^^ 

Jin  Aet  to  prevent  a  Failure  of  Justice  by  reae&n  of  Variance  between  Recorde  ®  ^*  *»  ^ 

and  Writings  produced  in  Evidence  in  support  dkoreof.       [9tih  May,  1828.] 
'Whxssas.  great  expense  is  often  incurred,  and  dela]^or  fidlnra  of  jnstioe  takes  p&oe 
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at  trials,  by  reason  of  variance  between  writings  produced  in  eyidenoe,  and  the  recitil 
or  eUtting  forth  thereof  upon  the  record  on  which  the  trial  is  hadj  in  matters  not  materiil 
to  the  merits  of  the  case  ;  and  such  record  cannot  now  in  any  case  be  amended  il 
the  trial,  and  in  some  cases  cannot  be  amended  at  any  time  ;  for  remedy  thereof,  be 
it  enacted,  that  it  shall  and  may  be  lawful  for  every  Court  of  record  holding  plea  in  civfl 
actions,. any  judge  sitting  at  nisi  prius^  and  any  Court  of  oyer  and  terminer  and  gen- 
eral gaol  delivery  in  England,  Wales,  the  town  of  Berwick-upon-Tweed,  and  Ire- 
land, if  such  Court  or  judge  shall  see  fit  so  to  do^  to  cause  the  record  on  which  an? 
trial  may  be  pending  before  any  such  judge  or  Court  in  any  civil  action,  or  in  any 
indictment  or  information  for  any  misdemeanor,  when  any  variance  shall  appear  be- 
tween any  matter  in  writing  or  in  print  produced  in  evidence,  and  the  recital  or  set- 
ting forth  thereof  upon  record  whereon  the  trial  is  pending,  to  be  forthwith  amended 
in  such  particular  by  some  officer  of  the  Court,  on  payments  of  such  co^ 
( if  any  )  to  the  other  party  or  such  judge  or  Court  shall  think  reasonable ;  and  there- 
upon the  trial  shall  proceed  as  if  no  such  variance  had  appeared ;  and  in  c&se 
such  trial  shall  be  had  at  nisi  prius,  the  order  for  the  amendment  shall  be  in- 
dorsed on  the  postea,  and  returned  together  with  the  record ;  and  thereupon  the  pa- 
pers, rolls,  and  other  records  of  the  Court  from  which  such  record  iasned,  shall 
De  amended  accordingly. 

2  Wil.  IV.  Cap.  39. 

An  Act  far  Uniforrnity  of  Process  in  Personal  Actions  in  his  Mcnest^s  Omrts 

of  Law  at  Westminster,  [23  May.  1832] 

Whereas  the  process  for  the  commencement  of  personal  actions  in  his  Majesty's  sa- 
perior  Courts  of  Law  at  Westminster,  is,  by  reason  of  its  great  variety  and  multipK* 
city,  very  inconvenient  in  practice  ;  for  remedy  thereof  be  it  enacted  by  the  Kin|r*g 
most  excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  lords  spiritual  and 
teniporal,  and  commons,  in  this  present  parliament  assembled,  and  by  the  anthoritj 
of  the  same,  that  the  process  in  all  such  actions  commenced  in  either  of  the  said 
Courts,  in  cases  where  it  is  not  intended  to  hold  the  defendant  to  special  bail,  or  to 
proceed  against  a  member  of  parliament,  according  to  the  provisions  contained  in  the 
Statute  passed  in  the  sixth  year  of  the  reign  of  his  late  Majesty  King  George  the 
Fourth,  intituled,  "  An  Act  to  amend  the  Laws  relating  to  Bankrupts,"  shall,  wheth- 
er, the  action  be  brought  by  or  against  any  person  entitled  to  the  privilege  of  peerage 
or  of  parliament,  or  of  the  Court  wherein  such  action  shall  be  Drought,  or  of  any 
other  Court,  or  to  any  other  privilege,  or  by  or  against  any  other  person,  be  accord- 
ing to  the  form  contained  in  the  Schedule  to  this  Act  annexed,  marked  No.  1,  and 
which  process  may  issue  from  either  of  the  said  Courts,  and  shall  be  called  a  writ  of 
summons  ;  and  in  every  such  writ,  and  copy  thereof,  the  place  and  county  of  the 
residence  or  supposed  residence  of  the  party  d^endant,  or  wherein  the  defendant 
shall  be,  or  shall  be  supposed  to  be,  shall  be  mentioned  ;  and  such  writ  shall  be  is- 
sued by  the  officer  of  the  said  Courts  respectively  by  whom  process  serviceable  in 
the  county  therein  mentioned,  hath  been  heretofore  issued  from  such  Court ;  and  ev- 
ery such  writ  may  be  served  in  the  manner  heretofore  used  in  the  county  thereia 
mentioned,  or  within  two  hundred  yards  of  the  border  thereof,  and  *not  elsewhere 
and  the  person  serving  the  same  shall  and  is  hereby  required  to  endorse  on  the  wnt 
the  day  of  the  month  and  week  of  the  service  thereof. 

n.  And  be  it  further  enacted,  that  the  mode  of  appearance  to  every  such  writ  or 
under  the  authority  of  this  Act,  shall  be  by  delivering  a  memorandum  in  writing  a^ 
cording  to  the  form  contained  in  said  Schedule,  and  marked  No.  2,  such  memoraxh 
dum  to  be  delivered  to  such  officer  or  person  as  the  Court  out  of  which  the  proces 
issued  shall  direct,  and  to  be  dated  on  the  day  of  delivery  thereof. 

III.  And  be  it  further  enacted,  that  in  case  it  shall  be  made  appear  by  affidavit, 
to  the  satisfaction  of  the  Court  out  of  which  the  process  issued,  or,  in  vacation,  d 
any  judge  of  either  of  the  said  Courts  that  any  defendant  has  not  been  persooallj 
aarved  with  any  auoh  writ  of  sdmmons  as  hereinbefore  mentioned,  and  has  not,  ae- 
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eording  to  the  exigency  thereof,  appeared  to  the  actLon  and  cannot  be  compelled  bo  2  W.  4,  o. 
to  cLo  without  some  more  efficacious  process,  then  in  any  such  case  it  shall  he  lawful  ^^* 
for  Buch  Court  or  judge  to  order  a  writ  of  distringas  to  be  issued,  directed  to  the  -^PP***^ 
Bherififof  the  county  wherein  the  dwelling-house  or  place  of  abode  of  such  defendant  ^^^|^ 
shall  be  situate,  or  to  the  sheriff  of  any  other  county,  or  to  any  other  officer  to  be  ed  by  writ 
xuiined  by  such  Court  or  judge,  in  order  to  compel  the  appearance  of  such  defendant ;  of  distrin- 
which  writ  of  distringas  shall  be  in  the  form  and  with  the  notice  subscribed  thereto,  *^J?  ?** 
mentioned  in  the  Schedule  to  this  Act,  marked  No.  3 ;  which  writ  of  distringas  and  JJ-vJ^^ 
noiioe.  or  a  copy  thereof,  shall  be  served  on  such  defendant,  if  he  can  be  met  with,  \^  8erT«d 
or,  if  not,  shall  be  left  at  the  place  where  such  distringas  shall  be  executed,  and  a  with  the 
true  copy  of  every  such  writ  and  notice  shall  be  delivered  together  therewith,  to  the  writ  of 
flftieriff  or  other  officer  to  whom  such  writ  shall  be  directed ;  and  every  such  writ  shall  •'*™™<»«' 
be  made  returnable  on  some  day  in  term,  not  being  less  than  fifteen  days  after  the 
teste  thereof,  and  shall  bear  teste  on  the  day  of  the  issuing  thereof,  whether  in  term 
or  in  vacation  ;  and  if  such  writ  of  distringas  shall  be  returned  non  est  inventus  and 
nuUa  bona,  and  the  party  suing  such  writ  shall  not  intend  to  proceed  to  outlawry 
or  waiver,  according  to  the  authority  hereinafter  given,  and  any  defendant  i^nst 
whom  such  writ  of  distringas  issued  shall  not  appear  at  or  within  eight  days  inclusive 
aHer  the  return  thereof,  and  it  shall  be  made  appear  by  affidavit  to  the  satisfaction 
of  the  Court  out  of  which  such  writ  of  distringas  issued,  or,  in  vacation,  of  any  judge 
of  either  of  the  said  Courts,  that  due  and  proper  means. were  taken  and  used  to  serve 
and  execute  such  writ  of  distriugas,  it  shall  be  lawful  for  such  Court  or  judge  to  au- 
thorize the  party  suing  out  such  writ  to  enter  an  appearance  for  such  defendant,  and 
to  proceed  thereon  to  judgment  and  execution. 

I V.  And  be  it  further  enacted,  that  in  all  such  actions  wherein  it  shall  be  intend-  Bailable 
ed  to  arrest  and  hold  any  person  to  special  bail  who  may  not  be  In  the  custody  of  the  ?«»«■«  fcf 
marshal  of  the  Marshalsea  of  the  Court  of  the  King's  Bench  or  of  the  warden  of  the  ^^^^"*' 
Fleet  prison,  the  process  shall  be  by  writ  of  capias,  according  to  the  form  contained  g,^^  ^ 
in  said  Schedule,  and  marked  No.  4  ;  and  as  many  copies  of  such  process,  together  penonal 
with  every  memorandum  or  notice  subscribed  thereto,  and  all  indorsements  thereon,  actioni. 
as  there  may  be  persons  intended  to  be  arrested  thereon  or  served  therewith,  shall  be 
delivered  therewith  to  the  sheriff  or  other  officer  or  person  to  whom  the  same  may  be 
directed,  or  who  may  have  the  execution  and  return  thereof,  and  who  shall,  upon  or 
forthwith  after  the  execution  of  such  process,  cause  one  such  copy  to  be  delivered  to 

every  person  upon  whom  such  process  shall  be  executed  by  him,  whether  by  service 
or  arrest,  and  shall  indorse  on  such  writ  the  true  day  of  the  execution  thereof,  wheth- 
er by  service  or  arrest ;  and  if  any  defendant  be  taken  or  charged  in  custody  upon 
any  such  process,  and  imprisoned  for  want  of  sureties  for  his  appearance  thereto,  the 
plaintiff  in  such  process  may,  before  the  end  of  the  next  term  after  the  detainer  or 
arrest  of  such  defendant,  declare  against  such  defendant,  and  proceed  thereon  in  a 
manner,  and  according  to  the  directions  contained  in  a  certain  Act  of  parliament  made  Mj^m^mm 
in  the  fourth  and  fifth  years  of  the  reign  of  King  William  and  Queen  Maiy,  intituled,  ^  ]£  ^  21. 
"An  Acl  for  delivering  Declarations  against  Prisoners;*'  *provided  always,  that  r  ^ifAfi  -j 
it  shall  be  lawful  for  the  plaintiff  or  his  attorney  to  order  the  sheriff,  or  other  officer  L     'vO  J 
or  person  to  whom  such  writ  shall  be  directed,  to  arrest  one  or  more  only  of  the  de- 
fendants therein  named,  and  to  serve  a*  copy  .thereof  on  one  or  more  of  the  others, 
which  order  shall  be  duly  obeyed  by  such  sheriff  or  other  officer  or  person ;  and  such 
service  shall  be  of  the  same  force  and  effect  as  the  service  of  the  writ  of  summons 
hereinbefore  mentioned,  and  no  other.  • 

V.  And  be  it  further  enacted,  that  upon  the  return  of  non  est  inventus  aa  to  any  Pnoeod- 
defendant  against  whom  such  writ  or  capias  shall  have  been  issued,  and  also  upon  the  ^9  ^ 
return  of  non  est  inventxis  and  nuUa  bona  as  to  any  defendant  against  whom  such         ^^* 
writ  of  distringas  as  hereinbefore  mentioned  shall  have  issued,  whether  such  writ  of 

capias  or  distringas  shall  have  issued  against  such  defendant  only,  or  against  such 
defendant  and  any  other  person  or  persons,  it  shall  be  lawfcd,  until  otherwise  provi- 
ded for,  to  proceed  to  outitaw  or  waive  such  defendant  by  writs  of  exi^  facias  and 
proclamation,  and  otherwise,  in  such  and  the  same  manner  as  may  now  be  lawfdlly 
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2  W.  4  0.     done  upon  the  return  of  nan  ett  inventus  to  a  pluries  writ  of  capitu  ad  responded' 

S9*  '  dum  issued  after  an  original  writ :  provided  always,  that  every  such  writ  of  exigeM 

proclamation,  and  other  writ  subaequent  to  the  writ  of  capias  or  distringas,  shall  fai 

made  returnable  on  a  day  certain  in  term  ;  and  every  such  first  writ  of  exigerd  and 

proclamation  shall  bear  teste  on  the  day  of  the  return  of  the  writ  of  capias  or  distiia* 

gas,  whether  such  writ  be  returned  in  term  or  in  vacation ;  and  every  subsequent 

writ  of  exigent  and  proclamation  shall  bear  teste  on  the  day  of  the  return  of  tJie  dcxI 

preceding  writ ;  and  no  such  writ  of  capias  or  distringas  shall  be  sufficient  for  tbi 

purpose  of  outlawry  or  waiver,  if  the  same  be  returned  within  less  than  fifteen  dni 

after  the  deliveiy  thereof  to  the  sherifi*or  other  officer  to  whom  the  same  shall  he  & 

rected. 

Proceed-  VJ.  And  be  it  further  enacted,  that  after  judgment  given  in  any  action  oommeoe* 

mgs  to        ed  by  writ  of  summons  or  capias  under  the  authority  of  this  Act,  proceedings  ta 

may  be        Outlawry  or  waiver  may  be  had  and  taken,  and  judgment  of  outlawry  or  waiver  givo, 

had  after     in  such  manner  and  in  such  cases  as  may  now  be  lawfully  done  after  judgment  in  to 

Judgment    action  commenced  by  original  writ;  provided  always,  that  every  outlawry  or  waiTer 

given  un-    jj^d  under  the  authority  of  this  Act  shall  and  may  be  vacated  or  set  aside  by  writ  of 

authority     ®"^^  ^'  motion,  in  like  manner  as  outlawry  or  waiver  founded  on  an  original  writ 

of  this  act.  ™^y  °ow  be  vacated  or  set  a^ide. 

Filaier  to  ^^^  ^  ^*  further  enacted,  that  for  the  purpose  of  proceeding  to  oatltviy 

be  ap-  ^^^  waiver  upon  such  writs  j9f  capias  or  distringas  returnable  in  the  Court  of  Ex- 
pointed  in  chequer,  it  shall  and  may  be  lawful  for  the  lord  chief  baron  of  the  said  Oouit,  and 
the  Coart  he  is  hereby  required  to  appoint,  from  time  to  time,  a  fit  person  holding  some  other 
of  Bxche-  of^QQ  in  said  Court,  to  execute  the  duties  of  a  filazer,  ezigentur,  and  derk  of  the 
^  ,*  outlawries  in  the  same  Court. 

detainhie         ^HI.  And  be  it  further  enacted,  that  when  it  shall  be  intended  to  detain  m  any 
a  prisoner    ^^^  action  any  person  being  in  custody  of  the  marshal  of  the  Marshalsea  of  the 
in  the  cua-  Court  of  the  King's  Bench,  or  of  th^  warden  of  the  Fleet  prison,  the  process  of  de- 
tody  of  the  tainer  shall  be  accordinff  to  the  form  of  the  writ  of  detainer  contained  in  the  said 
of  thewaS'  ^^®^'^^®»  ^^^  marked  No.  5  ;  and  a  copy  of  such  process,  and  of  all  indorfiementB 
den  of  the*  ^^^I'^Di  shall  be  delivered  together  with  such  process  to  the  said  matBhal  or  wazden 
Fleet'         to  whom  the  same  shall  be  directed,  and  who  shall  forthwith  serve  such  copy  upon 
'  the  defendant  personally,  or  leave  the  same  at  his  room,  lodging,  or  other  places  of 
abode ;  and  such  process  may  issue  from  either  of  the  said  Courts,  and  the  dedantioii 
thereupon,  shall  and  may  allege  the  prisoner  to  be  in  the  custody  of  the  said  mar- 
shall  or  warden,  as  the  fact  may  be,  and  the  proceedings  shall  be  aa  against  pnson- 
ers  in  the  custody  of  the  sheriff,  unless  otherwise  ordered  by  some  role  to  be  madft 
by  the  judges  of  the  said  Courts, 
'^^^^f  IX.  And  be  it  further  enacted,  that  in  all  such  actions  wherein  it  shall  be  iDteod- 

^^^^^IJ^^  ed  to  proceed  against  a  member  of  parliament  according  to  the  provisions  of  the  said 
member  of  statute  made  in  the  sixth  year  of  the  roign  of  his  late  Majesty  King  George  the 
parliament  Fourth,  the  process  shall  be  according  to  the  form  contained  *in  the  said  Schedule 
to  eoforoe  marked  No.  6,  and  which  process,  and  a  copy  thereof,  shall  be  in  lieu  of  the  sum- 
G  4^^16  ™^^^>  ^'  original  bill  and  summons,  and  copy  thereof,  mentioned  in  Uie  sul 
B.'io.  '     'statute. 

r  ^707  1       ^'  ^^^  ^  ^^  further  enacted,  that  no  writ  issued  by  authority  of  this  Act,  soaB 

be  in  force  for  more  than  four  calendar  months  from  the  day  of  the  date  thereof,  ia- 

eluding  the  day  of  such  date,  but  every  writ  of  summons  and  cajpis^  may  be  contifi- 

ued  by  alias  and  pluries,  as  the  case  may  require,  if  any  defendant  therein  nsjuei 

Blind         ™*y  ^'^^  ^'^®  ^^°  arrested  thereon  or  served  therewith  :  provided  always,  that  do 

of  writs.      ^^  ^^  ^'^  ^  available  to  prevent  the  operation  of  any  statute  whereby  the  dna 

for  the  commencement  of  the  actaon  may  be  limited,  unless  the  defendant  shall  beai^ 

ProTiso  as    lasted  thereon  or  served  therewith,  or  proceedings  to  or  towards  outlawry  shall  te  i 

to  Btatate     had  thereupon,  or  unless  such  writ,  and  every  writ  (if  any)  issued  in  continuation  rf 

of  limita-     ^  preceding  writ,  shall  be  returned  won  eat  inventus  and  entered  of  record  irithi« 

one  calendar  month  after  the  expiration  thereof,  including  the  day  of  wsAi  expintiMi    ' 

and  unless  every  writ  issued  in  continuation  of  a  preceding  writ  dudl  be  iwaed  widh 
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\  m  one  each  calendar  month  after  the  expiration  of  the  preceding  writ,  and  shall  con-  2  W.  4,  o. 

I  lain  a  memorandum  indor»ed  thereon  or  subscribed  thereto,  specifying  the  day  of  ^^' 

f  the  date  of  the  first  writ ;  and  return  to  be  made  in  bailable  process  by  the  sheriff  or 

\  niher  officer  to  whom  the  writ  shall  be  directed,  or  his  successor  in  office,  and  in 

i  |iroces8  not  bailable,  by  the  plaintiff  or  his  attorney  suing  out  the  same,  as  the  case 

i-nuiy  be. 

I      XI.  And  whereas,  according  to  the  present  practice,  in  certain  cases  no  proceed-  Proceed- 

l  fogs  can  be  effectually  had  on  any  writ  returnable  within  four  days  of  the  end  of  any  '"^s  on 

i  lenn,  until  the  beginning  of  the  ensuing  term,  whereby  an  unnecessary  delay  is  some-  ^  ^^  ^^^' 

■  fcnes  created  ;  for  remedy  thereof  be  it  enacted,  that  if  any  writ  of  summons,  capias,  cuted  at 

■  or  detainer  issued  by  authority  of  this  Act  shall  be  served  or  executed  on  any  day,  certain 
fwbether  in  term  or  vacation,  all  necessary  proceedings  to  judgment  and  execution  times. 
iaay,  except  as  hereinafter  provided,  be  bad  thereon,  without  delay,  at  the  expiration 

'tf  eight  days  from  the  service  of  execution  thereof,  on  whatever  day  the  last  of  such 
%ight  days  may  happen  to  fall,  whether  in  term  or  vacation ;    provided  always,  that  ^'^^I*®  ^*^' 
if  the  last  of  such  eight  days  shall  in  any  case  happen  to  fall  on  a  Sunday,  Christ-  ^^^  *^* 
nas-day,  or  any  day  appointed  for  a  public  fast  or  thanksgiving,  in  either  of  such 
eases  the  following  day  shall  be  considered  as  the  last  of  such  eight  days ;  and  if  the 
last  of  such  eight  days  shall  happen  to  fall  on  any  day  between  the  Thursday  before 
and  the  Wednesday  after  Easter-day,  then  in  every  such  case  the  Wednesday  after 
:  Easter-day,  shall  be  considered  as  the  last  of  such  eight  days  :  provided  also,  that  if 
\  neh  writ  shall  be  served  or  executed  on  any  day  between  the  tenth  day  of  August, 
,  and  the  twenty-fourth  day  of  October  in  any  year,  special  bail  may  be  put  in  by  the 
defendant  in  bailable  process,  or  appearance  entered,  either  by  the  defendant  or  the 
plaintiff,  or  process  not  bailable,  at  the  expiration  of  such  eight  days :  provided  also, 
ihat  no  declaration,  or  pleading  after  declaration,  shall  be  filed  or  delivered  between 
file  said  tenth  day  of  August  and  twenty-fourth  day  of  October. 

XTT.  And  be  it  further  enacted,  that  every  writ  issued  by  authority  of  this  Act  Date  and 
ahall  bear  date  on  the  day  on  which  the  same  shall  be  issued,  and  shall  be  tested  in  *^*®  of 
ihe  name  of  the  Lord  Chief  Justice  or  the  Lord  Chief  Baron  of  the  Court  from  which  ^'"^*"' 
llie  same  shall  issue,  or  in  case  of  a  vacancy  of  such  office,  then  in  the  name  of  a 
senior  puisne  judge  of  the  said  Court,  and  shall  be  indorsed  with  the  name  and  place  Indorse- 
of  abode  of  the  attorney  actually  suing  out  the  same,  and  in  case  such  attorney  shall  ™®°*  ®^ 
not  be  an  attorney  of  the  Court  in  which  the  same  is  sued  out,  then  also  with  the  name  gf^jJ^^^JJ}* 
and  place  of  abode  of  the  attorney  of  such  Court  in  whose  name  such  writ  shall  be  tomey  or 
taken  out ;  but  in  case  no  attorney  shall  be  employed  for  that  purpose,  then  with  a  party  su- 
memorandum  expressing  that  the  same  has  been  sued  out  by  the  plaintiff  in  person,  u^< 
mentioning  the  city,  town,  or  parish,  and  also  the  name  of  the  hamlet,  street,  and 
number  of  the  house  of  such  plaintiff's  residence,  if  any  such  there  be. 

*Xin.  And  be  it  further  enacted,  that  every  such  writ  of  summons  issued  against  [  *708  ] 
a  corporation  aggregate  may  be  served  on  the  mayor  or  other  head  officer,  or  on  the  Service  of 
town  clerk,  clerk,  treasurer,  or  secretary  of  such  corporation  ;  and  every  such  writ  ^rits  of 
iasued  against  the  inhabitants  of  a  hundred  or  other  like  district  may  be  served  on  the  *'^™™<^°* 
high  constable  thereof,  or  any  one  of  the  high  constables  thereof;  and  every  such  rotions^ 
writ  issued  against  the  inhabitants  of  any  county,  of  any  city  or  town,  or  the  inhabi-  and  on  in- 
tants  of  any  franchise,  liberty,  city,  town,  or  place,  not  being  part  of  a  hundred  or  habitants 
other  like  district,  on  some  peace  officer  thereof  *i!i?°'  ,i 

XrV.  And  be  it  further  enacted,  that  it  shall  and  may  be  lawful  to  and  for  the  ^^^ 
judges  of  the  said  Courts,  and  they  are  required  from  time  to  time,  to  make  all  such 
general  rules  and  orders  for  the  effiictual  execution  of  this  Act,  and  of  the  intention  Qeneral 
and  object  hereof,  and  for  fixing  the  costs  to  be  allowed  for  and  in  respect  of  the  mat-  rales  to  be 
ters  herein  contained,  and  the  performance  thereof,  as  in  their  judgment  shall  be  made  by 
deemed  necejsary  or  proper,  and  for  that  purpose  to  meet  as  soon  as  conveniently  ^^*  j«dgea. 
may  be  after  the  passing  hereof 

XV.  And  be  it  further  enacted,  that  it  shall  be  lawful  in  term  time,  for  the  Court  R^ea  and 
oat  of  which  any  writ  issued  by  authority  of  this  Act,  or  any  writ  of  capiat  ad  satis'  °™®™ 
faciendum,  fieri  fadas^  or  eUgit,  shall  have  issued,  to  make  rules,  and  also  for  any      ^ 

Vol.  I.  89 


T08 


APPBNBIX. 


2  W,  4  c.     judge  of  either  of  the  said  Courts,  in  yacation,  to  make  orders,  for  the  return  of  my 
such  writ;  and  every  such  order  shall  he  of  the  same  force  and  eflfect  as  a  nik  ol 
the^re?"^      Court  made  for  the  like  purpose ;  provided  always,  that  no  attachment  shall  issue  for 
of  writs.      disobedience  thereof  until  the  same  shall  have  been  made  a  rule  of  Court, 
p  XVI.  And  be  it  further  enacted,  that  all  such  proceedinffs  as  are  mentioned  in 

]na  in  de-  ^^  ^*»  'lotice,  or  warning  issued  under  this  Act,  shall  and  may  be  had  and  taken 
faalt  of  in  default  of  a  defendant's  appearance  or  putting  in  special  bail,  as  tiie  ease 
may  be. 

XVn.  And  be  it  further  enacted,  that  every  attorney  whose  name  shall  be  in- 
dorsed on  any  writ  issued  by  authority  of  this  Act  shall  on  demand  in  writing  made 
by  or  on  behalf  of  any  defendant,  declare  forthwith  whether  such  writ  has  been  is- 
sued by  him,  or  with  his  authority  or  privity ;  and  if  he  shall  answer  in  the  affirma- 

tive,  then  he  shall  also,  in  case  the  Court  or  any  judge  of  the  same  or  of  any  other 

writ  issued  Court,  shall  so  order  and  direct,  declare  in  writing,  within  a  time  to  be  allowed  by 
by  authori-  such  Court  or  judge,  the  profession,  occupation,  cr  quality,  and  place  of  abode  of  tk 
!iLiar«*^     plaintiff,  on  pain  of  being  guilty  of  a  contempt  of  the  Court  from  which  such  writ 
t  M*  ArA        ^j^^  j^^^  appeared  to  have  been  issued ;  and  if  such  attorney  shall  declare  tiiat  tlje 
writ  was  not  issued  by  him,  or  with  his  authority  or  privity,  the  said  Court  or  any  judge 
of  either  of  the  said  Courts,  shall  and  may,  if  it  shall  appear  reasonable  so  to  do, 
make  an  order  for  the  immediate  discharge  of  any  defendant  or  defendants  who  may 
have  been  arrested  on  any  such  writ,  on  entering  a  common  appearance. 

XVin.  And  be  it  further  enacted,  that  it  shall  and  may  be  lawful  to  and  for  the 
judges  of  each  of  the  said  Courts  from  time  to  time,  to  make  such  rules  and  orden 
for  the  government  and  conduct  of  the  ministers  and  officers  of  their  respective  Contts 
in  relation  to  the  distribution  and  performance  of  the  duties  and  business  to  be  done 
and  performed  in  the  execution  of  this  Act,  as  such  judges  may  think  fit  and  retEon- 
able;  provided  always,  that  no  additional  charge  be  thereby  imposed  on  the 
suitors. 

XIX.  Provided  always,  and  be  it  further  enacted,  that  nothing  in  this  Act  con- 
tained shall  subject  any  person  to  arrest,  outlawry,  or  waiver,  who,  by  reason  of  any 
privilege,  usage,  or  otherwise,  may  now  by  law  be  exempt  therefrom,  or  diall  extend 
to  any  cause  removed  into  either  of  the  said  Courts  by  writ  of  pone  certiorari,  re- 
cordari  facicte  loquelum,  habeas  corptis,  or  otherwise. 

XX.  And  whereas  there  are  in  divers  parts  of  England  certain  districts  and  plac- 
es, parcel  of  some  one  county,  but  wholly  situate  within  and  surrounded  by  some 
other  county,  which  is  productive  of  inconvenience  and  *delay  in  the  service  and 
execution  of  the  process  of  the  said  Courts;  for  remedy  thereof  be  it  enacted,  that 
every  such  district  and  place  shall  and  may,  for  the  purpose  of  the  service  and  exe- 

sons^rivi-  °^*^^°  ^^  every  writ  and  process,  whether  mesne  or  judicial,  issued  out  of  either  of 
leged  from  the  said  Courts,  be -deemed  and  taken  to  be  part  as  well  of  the  county  wherein  soch 
arrest,  &c.  district  or  place  is  so  situate  as  aforesaid  as  of  the  county  whereof  the  same  is  pix* 
Places,        eel ;  and  every  such  writ  and  process  may  be  directed  accordingly,  and  executed  in 

SSe*liunty  ®^*^®^  ^^  ^^^  counties. 

and  situ-  XXI.  And  be  it  further  enacted,  that  from  the  time  when  this  Act  shall  commenes 
ate  in.  and  take  eflfect,  the  writs  hereinbefore  authorized  shall  be  the  only  writs  for  the  owa- 
another,  to  mencement  of  personal  actions  in  any  of  the  Courts  aforesaid,  in  the  cases  to  which 
^rt^f"^  such  writs  are  applicable ;  and  costs  to  be  allowed  and  charged  fwr  such  writs  shafl 
^  -  ^  be  the  same  as  for  writs  of  latitat ;  provided  always,  that  nothing  in  this  Act  coo- 
tained  shall  abridge,  alter,  or  efiect  the  franchises  and  jurisdiction  of  either  of  tb» 
counties  palatine  of  Lancaster  or  Durham,  or  at  any  officer  or  minister  thereof. 

XXII.  And  be  it  further  enacted,  that  this  Act  shall  commence  and  take  dM 
on  the  first  day  of  Michaelmas  Term  next  after  the  passing* thereof. 

XXin.  And  be  it  further  enacted,  that  this  Act  may  be  amended,  altered,  or  it* 
onlTwrrts    P^^^d  during  the  present  session  of  parliament.  * 

lor  oommenoement  of  personal  actions.    Commenoement  of  Act    Aot  may  be  altered  this  senum. 
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2^W.4q.         Witness,  at  Westminster  iihe  day  of  in  die 

year  of  oar  reign. 


Notice  to  he  subscribed  to  the  foregoing  Writ. 

In  the  Court  of 

{  A.  B.  plaintiff, 
<  and 

{  C.  D,  defendant 
Mr.  0.  D. 
Take  notice,  that  I  have  this  day  distrained  upon  your  goods  and  chattels  in  Ae 
som  of  forty  shillings,  in  consequence  ^f  your  not  having  appeared  in  the  said  Coait 
to  answer  to  the  said  A,  B,  according  to  the  exigency  of  a  writ  of  sununons  hearing 
teste  on  the  day  of  ;  and  that  in  default  of  joor 

appearance  to  the  present  writ  within  eight  days  inclusive  after  the  return  hereof,  the 
said  A,  B.  will  cause  an  appearance  to  he  entered  for  you,  and  proceed  thereon,  to 
judgment  and  execution,  [or  if  the  defendant  be  subject  to  otUUxwry,  will  cause 
proceedings  to  he  taken  to  outlaw  you.] 


No.  4. 

Writ  of  ChpioM. 

William  the  Fourth,  &c. 
To  the  sheriff  of 

or. 
To  the  constahle  ef  Dover  Castle, 

or. 
To  the  mayor  and  bailiffs  of  Berwick-upon-Tweed, 

or,  ♦ 

[as  the  case  may  be,]  greeting : 

We  command  you,  [or,  as  before,  or,  often,  we  have  commanded  you,]  that  you 
omit  not  by  reason  of  any  liberty  in  your  bailiwick,  but  that  you  enter  the  same,  and 
take  C.  D.  of  if  he  shall  be  found  in  your  bailiwick,  and  him 

[  ♦Til  ]  safely  keep  until  he  shall  have  given  you  bail  or  made  *deposit  with  you  according 
to  law  in  an  action  on  promises  [or,  of  debt,  &c.]  at  the  suit  of  A,  B.  or  until  the 
said  C  /).  shall  by  other  lawful  means  be  dischiurged  from  your  custody.  And  we 
do  further  command  you,  that  on  execution  hereof  you  deliver  a  copy  liereof  to  the 
said  (7.  C,  And  we  hereby  require  the  said  O.  D.  to  take  notice,  that  within  eight 
days  after  execution  hereof  on  him,  inclusive  of  the  day  of  such  execution,  he  should 
cause  special  bail  to  be  put  in  for  him  in  our  Court  of  to  the  said  action, 

and  that,  id  default  of  his  so  doing  such  proceedings  may  be  had  and  taken  as  an 
mentioned  in  the  warning  hereunder  written  or  indorsed  hereon.  And  we  do  farther 
command  you  the  said  sheriff,  that  immediately  after  the  execution  hereof  you  do  re- 
turn this  writ  to  our  said  Court,  together  with  the  manner  in  which  you  shall  have 
executed  the  same,  and  the  day  of  the  execution  hereof ;  or  that  if  the  same  shall  re* 
main  unexecuted,  then  that  you  do  so  return  the  same  at  the  expiration  of  four  cal- 
endar months  from  the  date  hereof,  or  sooner  if  you  shall  be  thereto  required  by  cr> 
der  of  the  said  Court  or  by  any  judge  thereof 

Witness  at  Westminster,  the  day  of 
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Memoranda  to  he  subscribed  to  the  Writ, 

N.  B,  This  writ  is  to  be  executed  within  four  calendar  monihs  from  the  date 
thereof,  including  the  day  of  such  date,  and  not  afterwards. 

A  Warning  to  the  Defendant. 

1.  If  a  defendant,  being  in  custody,  shall  be  detained  on  this  writ,  or  if  a  defend- 
ant, being  arrested  thereon,  shall  go  to  prison  for  want  of  bail,  the  plaintiff  may  de- 
clare against  any  such  defendant  before  the  end  of  the  term  next  after  such  detainer 
or  arrest,  and  proceed  thereon  to  judgment  and  execution. 

2.  If  a  defendant,  being  arrested  on  this  writ,  shall  have  made  a  deposit  of  money 
according  to  the  stat.  7  &  8  Geo.  4,  c.  71,  and  shall  omit  to  enter  a  common  appear- 
ance to  the  action,  the  plaintiff  will  be  at  liberty  to  enter  a  common  appearance  for 
die  defendant,  and  proceed  thereon  to  judgment  and  execution. 

3.  K  a  defendant  having  given  bail  on  the  arrest,  shall  omit  to  put  in  special  hul 
as  required,  the  plaintiff  may  proceed  against  the  sheriff  or  on  the  bail-bond. 

4.  If  a  defendant,  having  been  served  only  with  this  writ,  and  not  arrested  there- 
on, shall  not  enter  a  common  appearance  within  eight  days  after  snob  service,  ihe 
plaintiff  may  enter  a  common  appearance  for  such  defendant,  and  proceed  thereon  to 
jodgment  and  execution. 

Indorsement  to  be  made  on  the  Writ  of  Cofpias, 

Bail  for  £  by  affidavit. 

Bail  for  dB  by  order  dl\naming  the  judge  making  ike  or- 

der],  dated  the  day  of 

This  writ  was  issued  by  E,  F.  of  attorney  for  the  plaintiff 

[or  plaintifis]  within  named. 

Or, 
This  writ  was  issued  in  person  by  the  pliuntiff  within  named,  who  resides  at 

[mention  tki  city,  tovm,  or  parish^  and  also  the  name  of  the  hamlet, 
street,  and  numher  of  the  house  of  the  plaintiff  ^s  residence,  if  any  siuh  there  bej\ 


No.  6. 
Writ  of  Detainer, 

William  llie  Fourth,  &;o. 
Td  the  Marshal  of  the  Marshalsea  of  our  Court  before  Us  [or^  To  the  Warden  of 

Our  Prison  of  the  Fleet.] 

We  command  you,  that  you  detain  G,  D.  if  he  shall  be  found  in  your  custody  *at  [  *7l2  ] 
the  delivery  hereof  to  you,  and  him  safely  keep  in  an  action  on  promises  \pr,  of  debt, 
&e.  as  the  case  may  be']  at  the  suit  of  A.  B.,  unlil  he  sha^  be  lawfully  discharged 
from  your  custody.  And  we  do  further  command  you,  that  on  receipt  hereof  you  do 
warn  the  said  (7.  D.,  by  serving  a  copy  hereof  on  him,  that  within  eight  days  after 
service  of  such  copy,  inclusive  of  the  ^y  of  such  service,  be  do  cause  speciaJ  bail  to 
be  put  in  for  him  in  our  Court  of  to  the  said  action ;  and  that  in  de- 

&nlt  of  his'  so  doing  the  said  A,  B,  may  declare  against  him  before  the  end  of  the 
term  next  after  his  detainer,  and  proceed  thereon  to  judgment  and  execution.  And 
we  do  further  command  you  the  said  [Marshal  or  Warden,  as  the  care  may  be],  that 
immediately  after  the  service  hereof  you  do  return  this  our  writ,  or  a  copy  hereof,  to 
oar  said  Court,  together  with  the  d^  of  the  service  hereof. 

Witness.  at  Tvestminster,  the        •  day  of 
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2  W.  4i  ••  jy;  Jj.     j%{s  yjrit  is  to  he  indorsed  in  the  same  manner  as  the  writ  of  Capiat, 


sa 


inU  not  to  contain  the  Warnings  in  that  Writ. 


No.  6. 

Writ  of  summons  to  be  served  a»  a  Member  of  Parliament  in  order  to  enforce  tkt 
provisions  of  the  Statute  6  Geo.  4,  c.  16,  s.  10. 


Esquire,  baying  Priyilege  of  Parliament, 


William  the  Eourih,  ice. 

To  0.  B.  of,  &c. 
greeting: 

We  command  you,  that,  within  one  calendar  month  next  after  personal  serrice 
hereof  on  joa,  yon  do  cause  an  appearance  to  be  entered  for  you  in  our  Court  of 

in  an  action  [on  promiBes,  debt,  &c.  ew  the  case  may  he\ ,  at  the  suit  of 
A.  B, ;  and  you  are  hereby  informed,  that  an  affidavit  of  debt  for  the  sum  of 

hath  been  filed  in  the  proper  office,  according  to  the  provisions  of  a  certain  Act 
of  parliament  made  and  passed  in  the  sixth  year  of  the  reign  of  his  late  Majesty  Kinr 
Qeorge  the  Fourth,  intituled,  "  An  Act  to  amend  the  Laws  relating  to  Bankrupts,' 
and  that  unless  you  pay,  secure,  or  compound  for  the  debt  sought  to  be  recovered  in 
Hub  action,  or  enter  into  such  bond  as  by  the  said  act  is  provided,  and  cause  an  ap- 
pearance to  be  entered  for  you,  within  one  calendar  month  next  after  such  service 
hereof,  you  will  be  deemed  to  have  committed  an  act  of  bankruptcy  from  the  time  of 
the  service  hereof. 

Witness  at  Westminster,  the  day  of 

If,  B,     This  writ  is  to  be  served  loithin  Fdur  Calendar  Months  from  Ae  date 

thereof  induing  the  Day  of  such  Date^  and  not  afterwards. 

Direction — Iliis  Summons  is  to  be  indorsed  with  the  name  of  the  pkdntiff  or 
his  attorney  in  like  manner  as  the  Writ  of  Capias. 


2fr8W. 
4,0.71. 


Claims  to 
right  of 
common 
and  other 
profitB,  a 
prendre, 
not  to  be 
deftated 
after 


2  &  3  WiU.  IV.  Cap.  Yl. 

An  Act  for  shortening  the  time  of  Prescription  in  certain  Cases, 

[1st  August,  1832.] 

Whsreab  the  expression  "  time  immemorial,  or  time  whereof  the  memory  of  man 
runneth  not  to  the  contrary,"  is  now  by  the  law  of  England  in  many  cases  considered 
to  include  and  denote  the  whole  period  of  time  from  the  reign  of  King  Richard  the 
First,  whereby  the  title  to  matters  that  have  been  long  enjoyed  is  sometimes  defeated 
by  showing  the  commencement  of  such  enjoyment,  which  is  in  many  cases  prodactiTe 
of  inconvenience  and  injustice ;  for  remedy  thereof,  be  it  enacted,  by  the  King's 
most  excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  lords  spiritual  m 
temporal,  and  commons,  in  this  present  parliament  assembled,  and  by  Uie  audKititj 
of  the  same,  that  no  claim  which  may  be  lawfully  made  at  the  common  law,  by  cat- 
torn,  prescription,  or  grant,  to  any  right  of  common,  or  other  profit  or  benefit  to  be 
taken  and  enjoyed  from  or  upon  any  land  of  our  Sovereign  lK)rd  the  King,  his  heiit 
or  successors,  or  any  land  being  parcel  of  the  Dnehy  of  Lancaster,  or  of  the  Bucfajof 
Cornwall,  or  of  any  ecclesiastical  or  lay  person  or  body  corporate,  except  such  mi^ 
ters  and  things  as  are  herein  specially  provided  for,  and  except  tithes,  rent,  and  ee> 
vices,  shall,  where  such  right,  profit,  or  benefit  shall  have  been  actually  taken  ud 
enjoyed  by  any  person  cMming  right  thereto,  without  interruption  for  the  full  peiiod 
of  thirty  yean,  be  defeated  or  destroyed  by  sinewing  only  that  such  right,  profit,  or 
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benefit  was  first  taken  or  enjoyed  at  any  time  prior  to  such  period  of  thirty  years,  but  2  ft  8  W. 
neyertfaeless  such  claim  may  be  defeated  in  any  other  way  by  which  the  eame  is  now  ^  ^'  ^^' 
liable  to  be  defeated ;  and  when  such  right,  profit,  or  benefit  shall  have  been  so  thirty 
taken  and  enjoyed  as  aforesaid  for  the  full  period  of  sixty  years,  the  right  thereto  7^^"  ^* 
AdJl  be  deemed  absolute  and  indefeasible,  unless  it  shall  appear  that  the  same  was  {^J ^^J^. 
taken  and  enjoyed  by  some  consent  or  agreement  expressly  made  or  given  for  that  i^  the  ~ 
pnrpoBe  by  deed  or  writing.  "  oommenoe- 

II.  And  be  it  further  enacted,  that  no  claim  which  may  be  lawfully  made  at  the  ment;  af- 
eommon  law,  by  custom,  prescription,  or  grant,  to  any  way  or  other  easement,  or  to  **'"  '^^^ 
any  watorcourse,  or  the  use  of  any  water,  to  be  enjoyed  or  derived  upon,  over,  or  Cjyment " 
from  any  land  or  water  of  our  said  Lord  the  King,  his  heirs  or  successors,  or  being  the  right 
parcel  of  the  Duchy  of  Lancaster  or  of  the  Duchy  of  Cornwall,  or  being  the  property  to  be  ab- 
<rf  any  ecclesiastical  or  lay  person,  or  body  corporate,  when  such  way  or  other  matter  jolate,  an- 
as herein  last  before  mentioned  shall  have  been  actually  eftjoyed  by  any  person  claim-  ^^^^ 
ing  right  thereto  without  interruption  for  the  full  period  of  twenty  years,  shall  be  de-  g^Qt  or 
feated  or  destroyed  by  showing  only  that  such  way  or  other  matter  was  first  enjoyed  agree- 
at  any  time  prior  to  such  period  of  twenty  years,  but  nevertheless  such  claim  may  be  P^^'^t.  ' 

;  defeated  in  any  other  way  by  which  the  same  is  now  liable  to  be  defeated ;  and  where  J?,^^?*^ 
aoch  way  or  other  matter,  as  herein  last  before  mentioned,  shall  have  been  so  enjoyed  ^^y  or 

I  as  aforesaid  for  the  full  period  of  forty  years,  the  right  thereto  shall  be  deemed  abso-  other 

■  hte  and  indefeasible,  unless  it  shall  appear  that  the  same  was  enjoyed  by  some  con-  eaae- 
aent  or  agreement  expressly  given  or  made  for  that  purpose  by  deed  or  writing.  ^^Jj  ^ 

m.  And  be  it  further  enacted,  that  when  the  access  and  use  of  light  to  and  for  ^^^^^ty 
any  dwelling-house,  work-shop,  or  other  building,  shall  have  been  actually  enjoyed  yean  and 
therewith  for.  the  full  period  of  twenty  years  without  interruption,  the  right  thereto  forty  years 
shall  be  deemed  absolute  and  indefeasible,  any  local  usage  or  custom  to  the  con- ^i°^  *o 
traiy  notwithstanding,  unless  it  shall  appear  that  the  same  was  enjoyed  by  some  con-  Sl^. 
sent  or  agreement  expressly  made  or  given  for  that  purpose  by  deed  or  writing.  t^^  f^^ 

rV .  And  be  it  further  enacted,  that  each  of  the  respective  periods  of  years  herein-  twenty 
before  mentioned  shall  be  deemed  and  thken  to  be  the  period  next  before  some  suit  y^rs,  in- 
or  action  wherein  the  claim  or  matter  to  which  such  period  may  .relate  shall  have  d^^***"*!** 
been  or  shall  be  brought  to  in  question,  and  that  no  act  or  other  matter  shall  be  deemed  ghown  to 
to  be  an  interruption,  within  the  meaning  of  this  statute,  unless  the  same  shall  have  have  hwa 
been  or  shall  be  submitted  to  or  acquiesced  in  for  one  year  after  the  party  interrupt-  by  con- 
ed shall  have  had  or  shall  have  notice  thereof,  and  of  the  person  makine  or  authoriz-  !f^^ 

-1  .    ,  ,  '^  °  Before 

mgthe  same  to  he  made.  ,,,.„.  ,^  ^    .u        ,    ^    mentioned 

V.  And  be  it  further  enacted,  that,  m  all  actions  upon  the  case  and  other  plead-  periods  to 
ings,  wherein  the  party  claiming  may  now  by  law  allege  his  right  generally,  without  be  deemed 
averring  the  existence  of  such  right  from  time  immemorial,  such  gene^  allegation  ^^^^^^  ^^ 
shall  still  be  deemed  sufficient,  and,  if  the  same  shall  be  denied,  all  and  every  the  ^^^J!?^^^ 
matters  in  this  act  mentioned  and  provided,  which  shall  be  applicable  to  the  case,  to  whioh 
shall  be  admissible  in  evidence  to  sustain  or  rebut  such  allegation :  and  that  in  all  tnd^  peri- 
pleadings  to  actions  of  trespass,  and  in  all  other  pleadings  wherein  before  the  passing  ods  relate. 
of  this  act  it  would  have  been  necessary  to  allege  the  right  to  have  existed  from  time  [  *718  ] 

'  ^immemorial,  it  shall  be  sufficient  to  aUege  the  enjoyment  therefore  as  of  right  by  the  ^  actions 
occupiers  of  the  tenement  in  respect  whereof  the  same  is  claimed  for  and  during  such  ^^T^^ 
of  the  periods  mentioned  in  this  act  as  may  be  applicable  to  the    case,  and  without  olaimant 
elaiming  in  the  name  or  right  of  the  owner  of  the  fee,  as  is  now  usually  done ;  and  if  may  al- 
ihe  other  party  shall  intend  to  rely  on  any  proviso,  exception,  incapacity,  disability,  lege  his 
contract,  agreement,  or  other  matter  herein  before  mentioned,  or  on  any  cause  or  mat-  "8^*  8*^ 
ter  of  fact  or  of  law,  not  inconsistent  with  the  simple  fact  of  enjoyment,  the  same  atpraeat 
shall  be  specially  alleged  and  set  forth  in  answer  to  the  allegation  of*  the  party  in  pleas  ta 
claiming,  and  snail  not  be  received  in  evidence  on  any  general  traverse  or  denial  of  treepaas 
such  allegation.  *?1^^ 

TE.  And  be  it  fiirther  enacted,  that,  in  the  several  cases  mentioned  in  and  provid-  ^^^"*** 
ed  for  by  this  act,  no  presumption  shall  be  allowed  or  made  in  &vor  or  support  of  any  pi^  Ig 
dalm,  upon  proof  of  the  exercise  or  enjoyment  of  the  right  or  matter  claimed,  for  any  tuM  to  al- 
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2  &  8  W.    less  period  of  time  or  tnimber  of  years  than  for  such  period  or  nninber  mentioned 
4,  0.  71.      jjj  ^ijjg  ^^^  jjg  jjjjjy  ]^  applicablo  to  the  case  and  to  the  nature  of  the  claim, 
lege  hii  VII.  Provided  also,  that  the  time  during  which  any  person  otherwise  capable  of 

claim  flnom  resisting  any  claim  to  any  of  the  matters  before  mentioned,  shall  have  been  or  sbaS 
memorial  ^  ^^  infant,  idiot,  non  qpmpos  mentis,  feme  covert,  or  tenant  for  life,  or  during 
the  period  which  any  action  or  suit  shall  have  been  pending,  and  which  shall  have  been  diligent^ 
mentioned  ly  prosecuted  until  abated  by  the  death  of  any  party  or  parties  thereto,  shall  be  ex- 
in  this  act  eluded  in  the  computation  of  the  periods  hereinbefore  mentioned,  except  only  is 
leeed*  and  ^^^^  where  the  right  or  claim  is  hereby  declared  to  be  absolute  and  indefeasible, 
exceptions  ^Tl,  Provided  always,  and  be  it  further  enacted,  that  when  any  land  or  water, 
or  otlier  upon,  over,  or  from  which  any  such  way  or  other  convenient  water  course  or  uss  of 
matters  to  water  shall  havfe  been  or  shall  be  enjoyed  or  derived,  hath  been  or  shall  be  held  un 
be  replied    ^^^  qj.  \^j  yjrtue  of  any  term  of  life,  or  any  term  of  years  exceeding  throe  years  from^ 

L^YlJ' "1  *^^  granting  thereof,  the  time  of  the  enjoyment  of  any  such  way  or  oUier  matter  as 
strict-  herein  last  before  mentioned,  during  the  continuance  of  such  term,  shall  be  excluded 
ing  the  ^°  ^^^  computation  of  the  said  period  of  forty  years,  in  case  the  claim  shall  within 
pNBump-  three  years  next  after  the  end  or  sooner  determination  of  such  term  be  resisted  ly 
tion  to  be    anyperson  entitled  to  any  reversion  expectant  on  the  determination  thereof. 

allowed  in        j^^  ^jj^  ^ye  it  further  enacted,  that  this  act  shall  not  extend  to   Scotland  or 
support  of  T    1     J 
claims         Ireland. 

herein  be-        X.  And  be  it  further  enacted,  that  this  act  shall  commence  and  take  eflect  on  the 

fore  pro-    .first  day  of  Michaelmas  term  now  next  ensuing. 

^ided  ibr.        XL  And  be  it  further  enacted,  that  this  act  may  be  amended,  altered,  or  lepealed, 

Ibr^In^       during  this  present  session  of  parliament. 

&nt8,  &o. 

yfhskt  time       i  *_ 

tat^ut.  8  *  4  Will.  Cap.  IV.  42. 

ing  the  ^ 

term  of       An  Act  for  the  further  Amendment  of  the  Law,  and  the  better  Advemeement  of 

forty  years      Justice.  [14tih  August,  1833.] 

b^^hto*^  Whereas  it  would  greatly  contribute  to  the  diminishing  of  expense  in  suits  in  the 
^  superior  Courts  of  common  law  at  Westminster  if  the  pleadings  therein  were  in  some 

Not  io  ex«  respects  altered,  and  the  questions  to  be  tried  by  the  jury  left  less  at  large  than  they 
tend  to  now  are  according  to  the  course  and  practice  of  pleading  in  several  forms  of  action ; 
^^?*?^*H  ^^^  *^^  cannot  be  conveniently  done  otherwise  than  by  rules  or  orders  of  the  judges 
Qq^  *  ^^  ^^®  ^^^  Courts  from  time  to  time  to  be  made,  and  doubts  may  arise  as  to  Uie 
menc^  power  of  the  said  judges  to  make  such  alterations  without  the  authority  of  pariiament : 
ment  of  be  it  therefore  enacted  by  the  king's  most  excellent  Majesty,  by  and  with  the  advice 
^  and  consent  of  the  lords  spiritual  and  temporal,  and  commons,  in  this  present  pariia- 

bcTamend-  ™^^*  assembled,  and  by  the  authority  of  the  same,  that  the  judges  of  the  said  superi- 
^  '  or  Courts,  or  any  eight  or  more  of  them,  of  whom  the  chiefs  of  each  of  the  said  Courts 

S  &  4  W.  shall  be  three,  shall  and  may,  by  any  rule  or  order  *to  bo  from  time  to  time  by  them 
4,  c.  42.  made,  in  term  or  vacation,  at  any  time  within  five  years  from  the  time  when  this  Act 
Jadges  to  shall  take  efiect,  make  such  alterations  in  the  mode  of  pledging  in  the  said  Gourte» 
er  to  mf^e  ^^^  ^^  ^^^  mode  of  entering  and  transcribing  pleadings,  judgments,  and  other  pro* 
alterations  ceedings  in  actions  at  law,  and  such  regulations  as  to  the  payment  of  costs,  and  otW* 
in  the  wise  for  carrying  into  effect  the  said  alterations,  as  to  them  may  seem  expedient ;  and 
°i^S'^'  all  such  rules,  orders,  or  regulations  shall  be  laid  before  both  houses  of  parliament, 
m^SS"  n-  ^  parlianient  be  then  sitting,  immediately  upon  the  making  of  the  same,  or  if  pariia* 
perior  ment  be  not  sitting,  then  within  five  days  after  the  next  meeting  thereof,  and  no  sndl 
Courts,  rule,  order,'or  regulation  shall  have  effect  until  six  weeks  after  the  same  shall  haf« 
^'  been  so  laid  before  both  houses  of  parliament ;  and  any  rule  or  order  so  made  shall, 

L  *71o  J  from  and  after  such  time  aforesaid,  be  binding  and  obligatory  on  the  said  Courts, 

and  all  other  Courts  of  common  law,  and  on  dl  Courts  of  error  into  which  the  jnd^ 
*  ment  of  the  said  Courts  or  any  of  Ufcm  shall  be  carried  by  any  writ  of  error,  and  be 

of  the  like  force  and  effect  as  if  the  provisions  contained  therein  had  been  expressly 
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BBSiBted  by  parliament :  provided  always,  that  no  euch  rule  or  order  shall  have  the  ^  &  ^^* 
afl^t  of  depriving  any  person  of  the  power  of  pleading  the  general  issue,  and  giving-  *•  ®*  *^ 
8ie  special  matter  in  evidence,  in  any  case  whdTein  he  is  now  or  hereafter  shall  be-  Not  to  de- 
■ntitled  to  do  so  by  virtue  of  any  act  of  parliament  now  or  hereafter  to  be  in  force.  P"^*  *°y 
II.  And  whereas  there  is  no  remedy  provided  by  law  for  injuries  to  the  real  estate  |J^  power 
if  any   person  deceased,  committed  in  his  lifetime,  nor  fpr  certain  wrongs  done  by  a  of  plead* 

Cn^on  deceased  in  his  lifetime  to  another  in  respect  of  his  property,  real  or  personal ;  ing  the  ^ 
•  remedy  thereof  be  it  enacted,  that  an  action  of  trespass,  or  trespass  on  the  case,  g«D«''»I  ^ 
BS  the  case  may  be,  may  be  maintained  by  the  executors  or  administrators  of  any  Executors 
person   deceased  for  any  injury  to  the  real  estate  of  such  person,  committed  in  his  may  bring 
Bfetims,  for  which  an  action  might  have  been  maintained  by  such  person,  so  as  such  ftctions  for 
bjary  shall  ha^been  committed  within  six  calendar  months  before  tl^jB  death  of  such  injuries  to 
deceased  person,  and  provided  such  action  shall  be  brought  within  one  year  after  the  i^f-I^of 
leath  of  such  parson ;  and  the  damages  when  recovered,  shall  be  part  of  the  personal  ^^^  ^^ 
estate  of  such  person ;  and  further  that  an  action  of  trespass,  or  trespass  on  the  case,  eeased; 
B  the  case  may  be,  may  be  maintained  against  the  executors  or  administrators  of  any  and  ao- 
person  deceased  for  any  wrong  conimitted  by  him  in  his  lifetime  to  (inother  in  respect  *^°'  ™*y 
of  his  property,  real  or  personal,  so  as  such  injury  shall  have  been  committed  within  agajngt  fit 
six  calendar  months  before  such  person's  death,  and  so  as  such  action  shall  be  brought  ecutore  for 
within  six  calendar  months  after  such  executors  or  administrators  shall  have  taken  an  injury 
Qpon  themselves  the  administration  of  the  estate  and  effects  of  such  person ;  and  the  |^  proper- 
damages  to  be  recovered  in  such  action  shall  be  payable  in  like  order  of  administra-  J^J^nul*^' 
tkn  as  the  simple  contract  debts  of  such  person.  by  their* 

m.  And  be  it  further  enacted,  that  all  actions  of  debt  for  rent  upon  an  indenture  testator, 
of  demise,  all  actions  of  covenant  or  debt  upon  any  bond  or  other  specialty,  and  all  Limitation 
actions  of  debt  or  scire  facias  upon  any  recognizance,  and  also  all  actions  of  debt  of  action 
vpon  any  award  where*  the  submission  is  not  by  specialty,  or  for  any  fine  due  in  re-  o^  <lfbt  on 
Bpect  of  any  copyhold  estates,  or  for  an  escape^  or  for  money  levied  on  any  Jieri  5****!^" 
facias,  and  all  actions  for  penalties,  or  damages,  or  sums  of  money  given  to  the  par^       ' 
ty  grieved,  by  any  statute  now  or  hereafter  to  be  in  force,  that  shall  be  sued  or 
brought  at  any  time  after  the  end  of  the  present  session  of  parliament,  shall  be  com- 
menced and  sued  within  the  time  and  limitation  hereinafter  expressed,  and  not  after ;  f 
that  is  to  say,  the  said  actions  of  debt  for  rent  upon  an  indenture  of  demise,  or  cove- 
nant of  debt  upon  any  bond  or  other  specialty,  actions  of  debt  or  scire  facias  upon 
recognizance,  within  ten  years  after  the  end  of  this  present  session  or  within  twenty 
jeans  after  the  cause  of  such  actions  or  suits,  but  not  after ;  the  said  actions  by  the 
party  grieved,  one  year  after  the  end  of  this  present  session,  or  within  two  years  af- 
ter the  cause  of  such  actions  or  suits,  but  not  after ;  and  the  said  other  actions  with- 
in three  years  after  the  end  of  the  present  session,  or  within  six  years  aft;er  the  cause 
of  such  actions  "^^or  suite,  but  not  aft;er :  provided  that  nothing  herein  contained  r  4^715  i 
shall  extend  to  any  action  given,  by  any  statute  where  the  time  for  bnn^g  such  ac- 
tion is  or  shall  be  by  any  statute  specially  limited. 

IV.  And  be  it  further  enacted,  that  if  any  person  or  persons  that  is  or  are  or  shall  Infkntt, 
he  entitled  to  any  such  action  or  suit^  or  to  such  scire  facias,  is  or  are  or  shall  ftmes  oo- 
be,  at  the  time  of  any  such  cause  of  action  aocrued,-  within  the  age  of  twenty -one  ^^^*  ^ 
yesTs,  feme  covert,  non  compos  mentis,  or  beyond  the  seas,  then  such  person  or  per- 

flons  shall  be  at  liberty  to  bring  the  same  actions,  so  as  they  commence  the  same 
within  such  times  after  their  coming  to  or  being  of  full  age,  discovert,  of  sound 
memory,  or  returned  from  beyond  the  seas,  as  other  persons  having  no  such  impedi- 
ment should,  according  to  the  provisions  of  this  Act,  have  done ;  and  that  if  any  Absenoe 
person  or  persons  against  whom  there  shall  be  any  cause  of  action  is  or  are,  or  shall  ^^^^^f^^" 
De  at  the  time  such  cause  of  action  accrued^  beyond  the  seas,  then  the  person  or  per-  ^^^  ^^ 
eons  entitled  to  any  such  cause  of  action  shall  be  at  liberty  to  bring  the  same  against  provided 
such  person  or  persons  within  such  times  as  are  before  limited  after  the  return  of  such  fi>r. 
person  or  persons  from  beyond  the  seas. 

V.  Provided    always  that  if  any   aoknowledgemeat  shall  have    been  made 
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The  limi. 
Ution  af- 
ter judg- 
vent  or 
outlawry 
reversed. 


8  &  4  W.  either   by  writing    signed  by    the   party  liable  by  virtue    of    such  indentore, 
4,  c.  42.    specialty,   or    recognizace,   or    his    agent,   or    by    part    payment    or    part    safc- 
ProTisoia    isfaction    on  account  of   any  principal   or    interest  being  then   due  thereoo,  k 
case  of  ac-  shall  and   may  be  lawful  for  the  person  or  persons  entitled  to  such  actions  to 
^     '  X      bring  his  or  their  action  for  the  money  remaining  unpaid  and  so  acknowledged  to  be 
in  writing,  ^"®  within  twenty  years  after  such  acknowledgement  by  writing  or  part  payment  or 
or  by  part  part  satisfaction  as  aforesaid,  or  in  case  the  person  or  persons  entitled  to  such  actioB 
payment,     shall   at  the  time  of  such  acknowledgement  be  under  such  disability  as  aforesaid, 
or  the  party  making  such  acknowledgement  be,  at  the  time  of  making  the  same,  be- 
yond the  seas,  then  within  twenty  years  of  such  disability  shall  have  ceased  as  afore- 
said, or  the  party  shall  have  returned  from  beyond  seas,  as  the  case  may  be ;  and 
the  plaintiff  or'plaintiffs  in  any  such  action,  or  any  indenture,  speciality,  or  rec(^* 
nizance,  may,  by  way  of  replication,  state  such  acknowledgment,  and  that  such  ac- 
tion was  brought  within  the  time  aforesaid,  in  answer  to  a  plea  of  this  statute. 

YI.  And  nevertheless  be  it  enacted,  that  if  in  any  of  the  said  actions  judgment  be 
given  for  the  plaintiff,  and  the  same  be  reversed  by  error,  or  a  verdict  pass  for  the 
plaintiff,  and  upon  matter  alleged  in  arrest  of  judgment  the  judgment  be  giren 
against  the  plaintiff,  and  he  take  nothing  by  his  plaint,  writ,  or  bill,  or  if  in  any  of  the 
said  actions  the  defendant  shall  be  outlawed,  and  shall  after  reverse  tlie  ontlawij, 
that  in  all  such  cases  the  party  plaintiff,  his  executiors  or  administrators,  as  the  case 
Ko  part  of  shall  require,  may  commence  a  new  action  or  suit  from  time  to  time  within  a  year 
the  united  after  sucn  judgment  reversed,  or  such  judgment  given  against  the  plaintiff,  or  cot- 
J"*i^°™»    lawry  reversed,  and  not  after. 

dwmed  ^^^'  "^^^  ^  ^^  further  enacted,  that  no  part  of  the  united  kingdom  of  Great 

beyond  Britain  and  Ireland,  nor  the  Islands  of  Man,  Guernsey,  Jersey,  Aldemey,  and  Saik, 
the  seas  nor  any  Island  adjacent  to  any  of  them,  being  part  of  the  dominions  of  his  Majesty, 
within  the  shall  be  deemed  to  be  beyond  the  seas  within  the  meaning  of  this  Act  or  of  the 
meaning  ^^^  passed  in  the  twenty -first  year  of  the  reign  of  King  James  the  first,  intituled 
Bestric-  "  ^^  -^®*'  ^^^  limitation  of  Actions,  and  for  avoiding  of  Suits  of  law." 
tion  as  to  VIII.  And  be  it  further  enacted,  that  no  plea  in  abatement  for  the  non-joinder 
plea  of  any  person  as  a  co-defendant  shall  be  allowed  in  any  Court  of  common  law,  unless 

in  abate-  ^j^  g^^jj^  j^,^  stated  in  such  plea  that  such  person  is  resident  within  the  jurisdictioD  of 
nonioin^der  *^®  Court,  and  unless  the  place  of  residence  of  such  person  shall  be  stated  with  con* 
of  a  co-de-  venient  certainty  in  an  affidavit  verifying  such  plea. 

fendant.  IX.     And  be  it  further  enacted,  that  to  any  plea  in  abatement  in  any  Couit  of 

Reply  of  law  of  the  non -joinder  of  another  person  the  plaintiff  may  reply  that  such  person 
plaintiff  to  jjjjg  Y)QQXi  discharged  by  bankruptcy  and  certificate,  or  under  an  Act  for  the  Relief 
abMement  of  Insolvent  Debtors. 

of  non-  *X.  And  be  it  further  enacted,  that  in  all  cases  in  which  after  such  plea  in  abafe- 

joinder.  noient  the  plaintiff  shall,  without  having  proceeded  to  trial  upon  an  issue  thereon, 
r  "^717  ]  commence  another  action  against  the  defendant  or  defendants  in  the  action  in  which 
Provision  g^^}]  pi^i^  jq  abatement  shall  have  been  pleaded,  and  the  person  or  persons  named  in 
^f  g  hs^****  ""^^^  P^®*  ^  abatement  as  joint  contractors,  if  it  shall  appear  by  the  pleadings  in 
quent  pro-  ^^^  subsequent  action,  or  on  the  evidence  at  the  trial  thereof,  that  all  the  original 
ceedings  defendants  are  liable,  but  that  one  or  more  of  the  persons  named  in  such  plea  in 
abatement  or  any  subsequent  plea  in  abatement  are  not  liable,  as  a  contracting  paily 
or  parties,  the  plaintiff  shall  nevertheless  be  entitled  to  judgment,  or  to  a  verdirt 
and  judgment,  as  the  case  may  be,  against  the  other  defendant  or  defendants  who 
shall  appear  to  be  liable ;  and  every  defendant  who  is  not  so  liable  shall  have  jud^ 
ment,  and  shall  be  entitled  to  his  costs  as  against  the  plaintiff  who  shall  be  allowed  * 
the  same  as  costs  in  the  cause  against  the  defendant  or  defendants  who  shall  ha^s  •* 
so  pleaded  in  abatement  the  non-joinder  of  such  person  ;  provided  that  any  such  de*  ] 
fendant  who  shall  have  so  pleaded  in  abatement  shall  be  at  liberty  on  the  trial  to  i 
adduce  evidence  of  the  liability  of  the  defendants  named  by  him  in  such  pl^  in 
abatement. 

XI.  And  be  it  further  enacted,  Uiat  no  plea  in  abatement  for  a  misnomer  sball  be 


against 
the  per- 
sons 

named  in 
a  plea  in 
abate- 
ment. 
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allowed  in  any  personal  action,  but  that  in  all  cases  in  which  a  misnomer  would  but  8  &  4  W. 
for  this  Act  have  been  by  law  pleadable  in  abatement  in  such  actions,  the  defendant  ^*  ^*  ^ 
thall  be  at  liberty  to  cause  the  declaration  to  be  amended,  at  the  costs  of  the  plain-  Misnomer 
pS,  by  inserting  the  right  name,  upon  a  judge's  summons  founded  on  an  affidavit  of  *>ot  to  be 
&e  right  name  ;  and  in  case  such  summons  shall  be  discharged,  the  costs  of  such  ap-  JljJJJg*^  ** 
idieation  shall  be  paid  by  the  party  applying,  if  the  judge  shall  think  fit.  ment 

XII.  And  be  it  further  enacted,  that  in  all  actions  upon  bills  of  exchange  or  prom-  r  -x.  «     » 
issoiy  notes,  or  other  written  instruments,  any  of  the  parties  to  which  are  designated  nam^g 
hj  the  initial  letter  or  letters  or  some  contraction  of  the  christian  or  first  name  or  may  be 
names,  it  shall  be  sufficient  in  every  affidavit  to  hold  to  bail,  and  in  the  process  or  in  some 
declaration,  to  designate  each  person  by  the  same  initial  letter  or  letters  or  contraction  ****■• 

of  the  christian  or  first  name  or  names  instead  of  stating  the  christian  or  first  name  or 

names  in  full.  u!^l2f 

XIII.  And  be  it  further  enacted,  that  no  wager  of  law  shall  be  hereafter  al-  abolished. 
lowed.  Action  of 

XIV.  And  be  it  farther  enacted,  that  an  action  of  debt  on  simple  contract  debt^n 
shall  be  maintainable  in  any  Court  of  common  law  a&:ainst  any  executor  or  ad-  ■>°*P^® 

^     XV.  And  whereas  it  is  expedient  to  lessen  the  expense  of  the  proof  of  written  or  ^°^5',**^ 
:  printed  documents,  or  copies  thereof,  on  the  trial  of  causes ;  be  it  further  enacted,  ^^j^^f* 
;  Ibat  it  shall  and  may  be  lawful  for  the  said  judges,  or  any  such  eight  or  more  of  reguia- 
Aem  as  aforesaid,  at  any  time  within  five  years  after  this  Act  shall  take  effect,  to  tions  as  to 
make  regulations  by  general  rules  or  orders,  from  time  to  time,  in  term  or  in  vaca-  the  adaii- 
tion,  touching  the  voluntary  admission,  upon  an  application  for  that  purpose  at  a  rea-  **°.^ 
sonable  time  before  the  trial,  of  one  party  to  the  other  of  all  such  written  or  printed  documento. 
documents,  or  copies  of  documents,  as  are  intended  to  be  ofifered  in  evidence  on  the 
said  trial  by  the  party  requiring  such  admission,  and  touching  the  inspection  thereof 
before  such  admission  is  made,  and  touching  the  costs  which  may  be  incurred  by  the 
proof  of  such  documents  or  copies  on  the  trial  of  the  cause,  in  case  of  the  omitting  to 
apply  for  such  admission,  or  the  not  producing  of  such  documents  or  copies  for  the 
purpose  of  obtaining  admission  thereof,  or  of  the  refusal  to  make  such  admission,  as 
the  case  may  be,  and  as  to  the  said  judges  shall  seem  meet ;  and  all  such  rules  and 
orders  shall  be  binding  and  obligatory  in  all  Courts  of  common  law,  and  of  the  like 
force  as  if  the  provisions  therein  contained  had  been  expressly  enacted  by  par- 
fiament. 

XVI-  And  whereas  it  would  also  lessen  the  expense  of  the  trials  and  prevent  de-  Writs  of 
lay  if  such  writs  of  inquiry  as  hereinafter  mentioned  were  executed,  and  such  issues  ""^J**'Tu 
as  hereinafter  mentioned  were  tried,  before  the  sheriff  of  the  county  where  the  venue  ^igXvLiB  8  k 
is  laid ;  be  it  therefore  enacted^  that  all  writs  issued  *under  and  by  virtue  of  the  9  WiU.  8, 
statute  passed  in  session  of  parliament  held  in  the  eighth  and  ninth  years  of  the  reign  0.  11,  to  be 
of  King  William  the  Third,  intituled  "An  Act  for  the  better  preventing  firivolous  and  f^?***!^ 
vexatious  Suits,"  shall,  unless  the  Court  where  such  action  is  pending,  or  a  judge  of  ^^^^^ 
one  of  the  said  superior  Courts,  shall  otherwise  order,  direct  the  sheriff  of  the  county  unless* 
where  the  action  shall  be  brought  to  summon  a  jury  to  appear  before  such  sheriff,  in-  otherwise 
stead  of  the  justices  or  justice  of  assize  or  nisi  prius  of  that  county,  to  inquire  of  the  ordered, 
truth  of  the  breaches  suggested,  and  assess  the  damages  that  the  plaintiff  shall  have  r  *^X8  1 
sustained  thereby,  and  shall  command  the  said  sheriff  to  make  return  thereof  to  the 
Court  from  whence  the  same  shall  issue  at  a  day  certain,  in  term  or  in  vacation,  in 
such  writ  to  be  mentioned  ;  and  such  proceedings  shall  be  had  after  the  return  of  p 
such  writ  as  aro  in  the  said  statutes  in  that  behalf  mentioned,  in  like  manner  as  if  ^q^^^  jg. 
such  writ  had  been  executed  before  a  justice  of  assize  or  nisi  prius.  sues  join- 

XVII.  And  be  it  further  enacted,  that  in  any  action  depending  in  any  of  the  said  ed  in  oer- 
superior  Courts  for  any  debt  on  demand  in  which  the  sum  sought  to  be  recovered,  *?"*  *"^ 
and  indorsed  on  the  writ  of  summons,  shall  not  exceed  twenty  pounds,  it  shall  be  ^^^1  }^ 
lawful  for  the  Court  in  such  suit  shall  be  depending,  or  any  judee  of  any  of  the  said  f^re  the 
Courts,  if  such  court  or  judge  shall  be  satisfied  that  the  trial  will  not  involve  any  sheriff  or 
difficult  question  of  fact  or  law,  and  such  Court  or  judge  shall  think  fit  so  to  dp,  to  any  Judft. 


718  OF  STATUTES. 

8  &  4  W.  order  and  direct  that  the  isstio  or  is'snies  joined  shall  be  tried  before  the  sheriflT  of  the 
4,  0.  42.  (jounty  where  the  action  is  bronght,  or  any  judge  of  any  Court  of  record  for  the  re- 
Upon  the  covery  of  debt  in  such  county,  and  for  that  purpose  a  writ  shall  issue  directed  to  sodi 
"*^™  °T  *  sheriff,  commanding  him  to  try  such  issue  or  issues,  by  a  jury  to  be  summoned  hjr 
guiry^or  a"  ^^™'  *^^  *^  return  such  writ,  with  the  finding  of  the  jury  thereon  indorsed,  at  a  day 
trial  of  is-  certaioi  in  term  or  in  vacation,  to  be  named  in  such  writ;  and  thereupon  such  sheriff 
sues,  or  judge  shall  summon  a  jury,  and  shall  proceed  to  try  such  issue  or  issues, 

jadgment         XVIH.  And  be  it  further  enacted,  that  at  the  return  of  any  such  writ  of  inquiry, 

ed   tt  kM   ^'  ^^^*  ^^^  *'^®  ^^^^  ^^  ^^^  "^^^  ®'  issues  aforesaid,  costs  shall  be  taxed,  judgment 
'  &o.  '  sign<>d,  and  execution  issued  forthwith,  unless  the  sheriff  or  his  deputy  before  whom 

Sheriff,  as   Such  writ  of  inquiry  may  be  executed;  or  such  sheriff,  deputy  or  judge,  before  whom 
to  such  is-  such  trial  shall  be  had,  shall  certify  under  his  hand  upon  such  writ  that  judgment 
h^^'  ih        ^^S^  not  to  be  signed  until  the  defendant  shall  have  had  an  opportunity  to  apply  to 
*  like^x)wer   *^®  Court  for  a  new  inquiry  or  trial,  or  a  judge  of  any  of  the  said  Courts  shall  t^ink  fit 
as  judges     ^  order  that  judgment  or  execution  shall  be  stayed  till  a  day  to  be  named  in  such  or- 
at  nisi         der ;  ■  and  the  verdict  of  such  jury  on  the  trial  of  such  issue  or  issues  shall  be  as  val- 
prios.         i^  and  of  the  like  force  as  a  verdict  of  a  jury  at  nisi  prius ;  and  the  sheriff  or  his  de- 
puty, or  judge,  presiding  at  the  trial  of  such  issue  or  issues,  shall  have  the  like  powera 
with  respect  to  amendment  on  such  trial  as  are  hereinafter  given  to  judges  at 
nisi  prius. 
Provisions       XIX.  Provided  also,  that  all  and  every  the  provisions  contained  in  the  statofee 
of  7  to        T^^^  ^d  passed  in  the  first  year  of  the  reign  of  his  present  Majesty,  intituled  "  An 
tend  to    *  ^^^  ^^^  ^^^  ™^^^  speedy  Judgment  and  Execution  in  Actions  brought  in  his  Maje»> 
suoh  writs  ty's  Courts  of  Law  at  Westminster,  and  in  the  Court  of  Common  Pleas  of  the  Coontj 
of  inquiry    Palatine  of  Lancaster,  and  for  amending  the  Law  as  to  judgment  on  a  Cognovit  Ao 
and  issues,  tionem  in  Cases  of  Bankruptcy,"  shall,  so  far  as  the  same  are  applicable  thereto,  be 
extended  and  applied  to  judgments  and  executions  upon  such  writs  of  inquiry 
and  writs  for  the  trial  of  issues,  in  like  manner  as  if  the  same  were  expressly  re-enact* 
ed  herein. 
Bheriffii  to       ^^'  ■^'^^  ^  ^^  further  enacted,  that  from  and  after  the  first  day  of  June,  one 
name  dep-  thousand  eight  hundred  and  thirty-three,  the  sheriff  of  each  county  in  England  and 
Qties  to  be  Wales  shall  severally  name  a  sufiicient  deputy,  who  shall  be  resident  or  have  an  of* 

reeident  in  ^^^  within  one  mile  from  the  Inner  Temple  HaU,  for  the  receipt  of  writs,  erantinff 
XiOndon.  i  i.  «  *^i-«iii  i      t"^      i^ 

warrants  thereon,  making  returns  thereto,  and  accepting  of  all  rules  and  ordeis  to  be 

made  on  or  touching  the  execution  of  any  process  or  writ  to  be  directed  to  mefa 

sheriff. 

t^719  1  *XXI.  And  be  it  further  enacted,  that  it  shall  be  lawful  for  the  defendant  in  all 
fendant  personal  actions,  (except  actions  for  assault  and  battery,  false  imprisonment,  libel, 
to  be  al-  slander,  malicious  arrest  or  prosecution,  criminal  conversation,  or  debauching  of  die 
lowed  to  ;  plaintiff's  daughter  or  servant,)  by  leave  of  any  of  the  said  superior  Courts  where 
pay  mon-  g^^j^  action  is  pending,  or  a  judge  of  any  of  the  said  superior  Courts,  to  pay  into 
^urt  in  Court  a  sum  of  money  by  way  of  compensation  or  amends,  in  such  manner  and  im- 
oertain  ao-  der  such  regulations  as  to  the  payment  of  costs  and  the  form  of  pleadings  as  the  said 
tions  by  judges,  or  such  eight  or  more  of  them  as  aforesaid,  shall,  by  any  rules  or  orders  hj 
judge's  or-  ^^^  ^  -^^  g.^^  ^j,^  ^  ^.^^^  made,  order  and  direct. 

XXn.  And  whereas  unnecessary  delay  and  expense  is  sometimes  occasioned  hj 
Power  to     *^®  ^^^  ^^  ^®*^*^  actions  in  the  county  where  the  cause  of  action  has  arisen  ;  be  it  there- 
direct  lo-     ^^^  enacted,  that  in  any  action  depending  in  any  of  the  said  superior  Courts,  the 
oal  actions  venue  in  which  is  by  law  local,  the  Court  in  which  such  action  shall   be  depending; 
to  be  tried   or  any  judge  of  any  of  the  said  Courts,  may,  on  the  application  of  either  party,  o^ 
^^^7        der  the  issue  to  be  tried,  or  writ  of  inquiry  to  be  executed,  in  any  other  county  or 
place  than  that  in  which  the  venue  is  laid ;  and  for  that  purpose  any  such  Coori  or 
Judge  may  order  a  suggestion  to  be  entered  on  the  record,  that  the  trial  may  be  move 
conveniently  had,  or  writ  of  inquiry  executed,  in  the  county  or  place  whore  the  suae 
18  ordered  to  take  place. 

XXm.  And  whereas  great  expense  is  often  incurred,  and  delay  or  failure  of  jns- 
tiee  takes  place,  at  trials,  by  reason  of  variances  as  to  some  partioulaT  or  paitiealua 
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between  tlie  proof  and  the  record,  or  setting  fbrth  on  the  record  or  document  on  which  8  &  4  W. 
the  trial  is  had,  of  contracts,  customs,  prescriptions,  names,  and  other  matters  or  cir-  *»  ^*  ^^     • 
eumstances  not  material  to  the  merits  of  the  case  and  hy  the  mis-statement  of  which  Allowing 
tiie  opposite  party  cannot  have  been  prejudiced,  and  the  same  cannot  in  any  case  be  *"®J^T 
amended  at  the  trial,  except  where  the  variance  is  between  any  matter  in  writing  or  ^^^ade 
in  print  produced  in  evidence  and  the  record  :  and  whereas  it  is  expedient  to  allow  in  the  reo- 
such   amendments    as  hereinafter  mentioned    to  be  made   on  the    trial  of  the  ord  in  oer- 
caose ;  be  it  therefore  enacted,  that  it  shall  be  lawfiil  for  any  Court  of  Record,  hold-  ^^^  <**■«•• 
ing  plea  in  civil  actions,  or  any  judge  sitting  at  nisi  prius,  if  such  Court  or  judge  shall 
see  fit  so  to  do,  to  cause  the  record,  writ  or  document  on  which  any  trial  may  be 
pending  before  any  such  Court  or  judge,  in  any  civil  action,  or  in  any  information  in 
the  nature  of  a  quo  warranto,  or  proceedings  on  a  mandamus,  when  any  variance 
ahall  appear  between  the  proof  and  the  recital  or  setting  forth  on  the  record,  writ,  or 
document  on  which  the  trial  is  proceeding,  of  any  contract,  custom,  prescription, 
name,  or  other  matter,  in  any  particular  or  particulars  in  the  judgment  of  such  Court 
or  judge  not  material  to  the  merits  of  the  case,  and  by  which  the  opposite  party  can- 
not have  been  prejudiced  in  the  conduct  of  his  action,  prosecntion,  or  defense,  to  be 
forthwith  amended  by  some  officer  of  the  Court  or  otherwise,  both  in  the  part  of  the 
pleadings  where  such  variance  occurs,  and  in  every  other  part  of  the   pleadings 
which  it  may  become  necessary  to  amend,  on  such  terms  as  to  payment  of  costs  to 
the  other  party,  or  postponing  the  trial  to  be  had  before  the  same  or  another  jury,  or 
both  payment  of  costs  and  postponement,  as  such  Court  or  judge  shall  think  reason- 
able ;  and  in  case  such  variance  shall  be  in  some  particular  or  particulars  in  the 
judgment  of  such  Court  or  judge  not  material  to  the  merits  of  the  case,  but  such  as 
that  the  opposite  party  may  have  been  prejudiced  thereby  in  the  conduct  of  hLs  ao- 
tbn,  prosecution,  or  defense^  then  such  Court  or  judge  shall  have  power  to  cause  the 
Mme  to  be  amended,  upon  payment  of  costs  to  the  other  party,  and  withdrawing  the 
lecord  or  postponing  the  trial  as  aforesaid,  as  such  Court  or  judge  shall  think  reason- 
able ;  and  after  any  such  amendment  the  trial  shall  proceed,  in  case  the  same  shall 
he  proceeded  with,  in  the  same  manner  in  all  respects,  both  with  respect  to  the 
liability  of  witnesses  to  be  indicted  for  perjury,  and  otherwise,  as  if  no  such  variance 
had  appeared ;  and  in  case  such  trial  shall  be  had  at  nisi  prius  or  by  virtue  of  such 
writ  aa  aforesaid,  the  order  for  the  amendment  shall  be  indorsed  on  the  postea  or  the 
writ,  *as  tne  case  may  be,  and  returned  together  with  the  record  or  writ,  and  there-  [  *720  ] 
upon  such  papers,  rolls,  and  other  records  of  the  Court  fi>)m  which  such  record  or 
writ  issued,  as  it  may  be  necessary  to  amend,  shall  be  amended  accordingly ;  and  in 
ease  the  trial  shall  be  had  in  any  Court  of  Record,  then  the  order  for  amendment 
ahall  be  entered  on  the  roll  or  other  document  upon  which  the  trial  shall  be  had ; 
provided  that  it  shall  be  lawful  for  any  party  who  is  dissatisfied  with  the  decision  of 
such  judge  at  nisi  prius,  sheriff,  or  other  officer,  respecting  his  allowance  of  any  such 
amendment,  to  apply  to  the  Court  from  which  such  rec4)rd  or  writ  issued  for  a  new 
trial  upon  that  ground,  and  in  case  any  such  Court  shall  think  such  amendment  im- 
proper, a  new  trial  shall  be  granted  accordingly,  on  such  terms  as  the  Court  shall 
think  fit,  or  the  Court  shall  m&ke  such  other  order  as  to  them  may  seem  meet. 

XXIV.  And  be  it  further  enacted,  that  the  said  Court  or  judge  shall  and  may,  if  ^^p'  ^' 
ihey  or  he  think  fit,  in  all  such  cases  of  variance,  instead  of  causing  the  record  or  J^  juJ^ 
document  to  be  amended  as  aforesaid,  direct  the  jury  to  find  the  fact  or  facts  accor-  to  direct 
ding  to  the  evidence,  and  thereupon  su<^h  finding  shall  be  stated  on  such  record  or  the  fiMta 
document,  and  notwithstanding  the  finding  on  the  issue  joined,  the  said  Court  or  the  ^  ^ 
Court  firom  which  the  record  has  issued  shall,  if  they  shall  think  the  said  variance  *?°S^  "P*" 
immaterial  to  the  merits  of  the  case,  and  the  mis-statement  such  as  could  not  have 
prejudiced  the  opposite  party  in  the  conduct  of  the  action  or  defence,  give  judgment 
according  to  the  very  right  and  judgment  of  the  case. 

XXV.  And  be  it  further  enacted,  that  it  shall  be  lawful  for  the  parties  in  any  ac-  Power  to 
tion  or  information,  after  issue  joined,  by  consent  and  by  order  of  any  of  the  judges  *^^^J^ 
of  the  said  superior  Court,  to  state  the  facts  of  the  case,  in  the  form  of  a  special  case,  ^^  with* 
§at  the  opinion  of  the  Court,  and  to  agree  that  a  judgment  shall  be  entered  for  the  plain-  oat  pro- 
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8  &  4  W.  tiff  or  defendant,  by  confession  or  of  nolle  prosequi,  immediately  after  the  decision 
4,  c.  42,  Qf  tjjQ  QjjgQ^  Qj.  otherwise  as  the  Court  may  think  fit ;  and  judgment  shall  be  entered 
ceediDg  to   accordingly. 

trial.  XXVI.  And  in  order  to  render  the  rejection  of  witnesses  on  the  ground  of  inter- 

Witnesses  est  less  frequent^  be  it  further  enacted,  that  if  any  witness  shall  be  objected  to  as  in- 
interested  competent  on  the  ground  that  the  verdict  or  judgment  in  the  action  on  which  it  shall 
solely  on  ^^  proposed  to  examine  him  would  be  admissible  in  evidence  for  or  against  him, 
the  ver-  ®^°^  witnesses  shall  nevertheless  be  examined,  but  in  that  case  a  verdict  or  judgment 
diet  to  be  in  that  action  in  favor  of  the  party  on  whose  behalf  he  shall  have  been  examined 
admissi-  shall  not  be  admbsible  in  evidence  for  him  or  any  one  claiming  under  him,  nor 
^^^  shall  a  verdict  or  judgment  against  the  party  on  whose  behalf  he  shall  have  been 

.        examined  be  admissible  in  evidence  against  him  or  any  one  claiming  under  him. 
to  indorse       XX  VII.  And  be  it  further  enacted,  that  the  name  of  every  witness  objected  to  ss 
the  name     incompetent  on  the  ground  that  such  verdict  or  judgment  would  be  admissible  in  evi-  i 
of  the  wit^  dence  for  or  against  him,  shall  at  the  trial  be  endorsed  on  the  record  or  document  on 
ness  on       which  the  trial  shall  be  had,  together  with  the  name  of  the  party  on  whose  behalf  he 
the  record.  ^^^  examined,  by  some  officer  of  the  Court,  at  the  request  of  either  party,  and  shall 
be  afterwards  entered  on  the  record  of  the  judgment ;  and  such  endorsement  or  en- 
Bowered'    ^^  ^^^  ^®  sufficient  evidence  that  such  witpess  was  examined  in  any  subsequent 
to  allow      proceeding  in  which  the  verdict  or  judgment  shall  be  offered  in  evidence, 
interest  XXVIEI.  And  be  it  further  enacted,  that  upon  all  debts  or  sums  certain,  paya- 

upon  ble  at  a  certain  time  or  otherwise,  the  jury  on  the  trial  of  any  issue,  or  on  any  m- 

debts.  quisition  of  damages,  may,  if  they  shall  think  fit,  allow  interest  to  the  creditor  at  a 

rate  not  exceeding  the  current  rate  of  interest  from  the  time  when  such  debts  or 
sums  certain  were  payable,  if  such  debts  or  sums  be  payable  by  virtue  of  some  writ- 
L  *  •  21  J  ten  instrument  at  a  certain  time,  or  if  payable  otherwise,  then  from  the  time  when 
In  pertain  demand  of  payment  shall  have  been  made  in  writing,  so  as  such  demand  shall 
Jury  may  S^^'®  notice  to  the  debtor  that  interest  will  be  claimed  from  the  date  of  such  demand 
give  dam-  until  the  term  of  payment ;  provided  that  interest  shall  be  payable  in  all  cases  in 
ages  in  the  which  it  is  now  payable  by  law. 

nature  of  *XXIX.  And  be  it  further  enacted,  that  the  jury  on  the  trial  of  any  isue,  or  on 
interest.  ^^^  inquisition  of  damages,  may,  if  they  shall  think  fit,  give  damages  in  the  nature 
-  ♦  ♦  ®*^  interest,  over  and  above  the  value  of  the  goods  at  the  time  of  the  con;rersion  or 
be  allow-  seizure,  in  all  actions  of  trover  or  trespass  de  bonis  asportatis,  and  over  and  above 
ed  on  all  the  money  recoverable  in  all  actions  on  policies  of  assurance  made  after  the  passing 
writs  of      of  this  Act. 

error  for  XXX.  And  be  it  further  enacted,  that  if  any  person  shall  sue  out  any  writ  of  er- 
that^exe^  ror  upon  any  judgment  whatsoever  given  in  any  Court  in  any  action  personal,  and 
cution  has  t'^e  Court  of  error  shall  give  judgment  for  the  defendant  thereon,  then  interest  shall 
been  de-  be  allowed  by  the  Court  of  error  for  such  time  as  execution  has  been  delayed  by  sach 
Uyed.         -syrit  of  error,  for  the  delaying  thereof. 

Executors  XXXI.  And  be  it  further  enacted,  that  in  every  action  brought  by  any  executor 
riffht  of  ^^  administrator  in  right  of  the  testator  or  intestate,  such  executor  or  administrator 
the  testa-  shall,  unless  the  Court  in  which  such  action  is  brought,  or  a  judge  of  any  of  the  said 
tor  to  pay  superior  Courts  shall  otherwise  order,  be  liable  to  pay  costs  to  the  defendant  in  caae 
^^^'  of  being  nonsuited  or  a  verdict  passing  against  the  plaintiff,  and  in  all  other  cases  ia 

which  he  would  be  liable  if  such  plaintiff  were  suing  in  his  own  right  upon  a  cause 
of  action  accruing  to  himself ;  and  the  defendant  shall  have  judgment  for  costs,  and 
they  shall  be  recovered  in  like  manner. 
One  or  XXXII.  And  be  it  further  enacted,  that  where  several  persons  shall  bo  made  dfr 

aeveral  fendants  in  any  personal  action,  and  any  one  or  raDre  of  them  shall  have  a  ?wft 
defend-  prosequi  ^nt^v^di  as  to  him  or  them,  or  upon  the  trial  of  such  action  shall  have* 
ants  hav-  verdict  pass  for  him  or  them,  every  such  person  shall  have  judgment  for  and  recoTer 
ing  ft  nolU  his  reasonable  costs,  unless,  in  the  case  of  a  trial,  the  judge  before  whom  such  caoae 
or?*ver-  ^^^^  ^®  tn^di  shall  certify  upon  the  record  under  his  hand,  that  there  was  a  reasonar 
diet  shall  ble  cause  for  making  such  person  a  defendant  in  such  action, 
have  costs.     XXXIII.  And  be  it  further  enacted,  that  where  any  nolle  j^rosegm  shall  have 
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been  entered  npon  any  count,  or  as  to  part  of  any  declaration,  the  defendant  shall  8  &  4  W. 
1»  entitled  to,  and  have  judgment  for,  and  recover  his  reasonable  costs  in  that  be-  4»  «•  42. 
half.  Where 

XXXrV.  And  be  it  further  enacted,  that  in  all  writs  of  scire  facias  the  plamtiff  nolle  proih- 
obtaining  judgment  or  an  award  of  execution  shall  recover  his  costs  of  suit  upon  a  ^"*  eut€r- 
jadgment  by  default  as  well  as  upon  a  judgment  after  plea  pleaded  or  demurrer  j^^y  JouDt, 
joined^  and  that  where  judgment  shall  be  given  either  for  or  against  a  plaintiff  or  &c. 
demandant,  or  for  or  against  a  defendant  or  tenant  upon  any  demurrer  joined  in  any  Plaintiff 
action  whatever,  the  party  in  whose  favor  such  judgment  shall  be  given  shall  also  *".  «<?"*«/•'- 
have  judgment  to  recover  his  costs  in  that  behalf  plu^ntili"  or 

XXXV.  And  whereas  it  is  provided  in  and  by  a  statute  passed  in  the  sixth  year  defendant 
of  the  reign  of  his  late  Majesty,  intituled  '*  An  Act  for  consolidating  and  amending  on  demur- 
the  Law  relative  to  Jurors  and  Juries, "  that  the  person  or  party  who  shall  apply  for  J^or,  to 

a  special  jury  shall  pay  the  fees  for  striking  such  jury,  and  all  the  expenses  occasioned  J^^gJ^g^** 
by  the  trial  of  the  cause  by  the  same,  and  shall  not  have  any  further  or  otlier  allow-  special  ju- 
ince  for  the  same,  upon  taxation  of  costs,  than  such  person  or  party  would  be  entitled  ries  in 
unto  in  case  the  cause  had  been  tried  by  a  con.mon  jury,  unless  the  jury  before  whom  case  of  a 
the  cause  is  tried  shall,  immediately  after  the  verdict,  certify  under  his  hand,  upon  g^g'^*** 
the  back  of  the  record,  that  the  same  was  a  cause  proper  to  be  tried  by  a  special  jury  :  5q  * 
and  whereas  the  said  provision  does  not  apply  to  the  cause  in  which  the  plaintiff  has 
been  nonsuited,  and  it  is  expedient  that  the  judge  should  have  such  power  of  certify- 
ing as  well  when  a  plaintiff  is  nonsuited  as  \>  hen  he  has  a  verdirt  against  him  ;  be  it 
therefore  enacted,  that  the  said  provisions  of  the  said  last-mentioned  act  of  parlia- 
ment, and  everything  therein  contained,  shall  apply  to  cases  in  which  the  plaintiff 
shall  be  nonsuited  as  well  as  to  cases  in  which  a  verdict  shall  pass  against  him. 

XXXVI.  And  whereas  it  would  tend  to  the  better  dispatch  of  business,  and  would  nj^^^y^g^^ 
be  more  convenient,  and  better  assimilate  the  practice  and  promote  uniformity  in  the  lations  as 
allowance  of  costs,  if  the  officers  on  the  plea  side  of  *the  Courts  of  King's  Bench  and  to  the  ofBU 
Excbequer,  and  the  officers  of  the  Court  of  Common  Pleas  at  Westminster,  who  now  <»«  of 
perform  the  duties  of  taxing  costs,  were  to  be  empowered  to  lay  costs  which  have  arisen  ^^^L  ^^ 
or  may  arise  in  each  of  the  said  Courts  indiscriminately ;  be  it  therefore  enacted,  that  Westmiu- 
it  shall  be  lawful  for  the  judges  of  the  said  Courts,  or  such  eight  or  more  of  them  ster  tax- 
aforesaid,  by  any  rule  or  order  to  be  from  time  to  time  made  in  term  or  vacation,  to  ing  coet,i. 
make   such   regulations  for  the   taxation   of  costs   by  any  of.  the  said  officers  of  [  *72z  J 
the   said   Courts  indiscriminately  as    to    them   may    seem    expedient,    although 

Bach  costs  may  not  have  arisen  in  respect  of  business  done  in  the  Court  to  which  such  ^ 
officer  belongs,  and  to  appoint  some  convenient  place  in  which  the  business  of  taxa-  ^^  lessor 
tion  shall  be  transacted  for  all  the  said  Courts,  and  to  alter  the  same  when  and  as  it  may  dis- 
may seem  to  them  expedient.  train  for 

XXXVn.  And  be  it  further  enacted,  that  it  shall  be  lawful  for  the  executors  or  ^^l^  ^ 
andministrators  of  any  lessor  or  landlord  to  distrain  upon  the  lands  demised  for  ^j^^*  ®' 
any  term,  or  at  will,  for  the  arrearages  of  rent  due  to  such  lessor  or  landlord  in  his  Arrets 
lifetime,  in  like  manner  as  such  lessor  or  landlord  might  have  done  in  his  lifetime.      may  be 

XXXVEIT.  And  be  it  further  enacted,  that  such  arrearages  may  be  distrained  for  distrained 
after  the  end  or  determination  of  such  term  or  lease  at  will,  in  the  same  manner  as  if  ^^  months 
such  term  or  lease  had  not  been  ended  or  determined  ;  provided  that  such  distress  ^j^^r  ^j©. 
be  made  within  the  space  of  six  calendar  months  after  the  determination  of  such  term  terminar 
or  lease,  and  during  the  continuance  of  the  possesion  of  the  tenant  from  whom  such  tion  of 
arrears  become  due  :  provided  also,  that  all  and  every  the  powers  and  provisions  in  ^^^' . 
the  several  statutes  made  relating  to  distresses  for  rent  shall  be  applicable  to  the  dis-  „Jq„  ^  ^_ 
besees  so  made  as  aforesaid.  bitration 

XXXIX.  And  whereas  it  is  expedient  to  render  references  to  arbitration  more  of-  by  rule  of 
fcctuai ;  be  it  further  enacted,  that  the  power  and  authority  of  any  arbitrator  or  um-  Court,  &c 
pire  appointed  by  or  in  pursuance  of  any  rule  of  Court,  or  judge's  order,  or  order  of  ^*<^a^e 
nisi  prius,  in  any  action  now  brought  or  which  shall  be  herejdfter  brought,  or  by  or  without 
in  pursuance  of  any  submission  to  reference  containing  an  agreement  that  such  sub-  lea^e  of 
mission  shall  be  made  a  rale  of  any  of  his  majesty's  Courts  of  Beoord,  shall  not  be  ^^  Court. 
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Power  for 
the  arbi- 
trators un- 
der a  rule 
of  Court  to 
administer 
oath. 


Power  of 
granting 
comm'iB- 
sions  to 
take  affi- 
davits to 
extend  to 
Scotland 
and  Ire- 
land. 


revocable  by  any  party  to  such  reference  witbout  tihe  leave  of  the  Comi  by  wbkh 
such  rule  or  order  shall  be  made,  or  which  shall  be  mentioned  in  such  submission,  or 
by  leave  of  a  judge  ;  and  the  arbitrator  or  umpire  shall  and  may  and  is  hereby  re- 
quired to  proceed  with  reference  nothwithstanding  any  such  revocation,  and  to  make 
such  award,  although  the  person  making  such  revocation  shall  not  afterwards  attend 
the  reference  ;  and  that  the  Court  or  any  judge  thereof  may  from  time  la  time  en- 
large the  term  for  any  such  arbitrator  making  his  award. 

XL.  And  be  it  further  enacted,  that  when  any  reference  shall  have  been  mtfdo  by 
any  such  rule  or  order  as  aforesaid,  or  by  any  submission  con  trained  in  such  agree- 
ment as  aforesaid,  it  shall  be  lawful  for  the  Court  by  which  such  rule  or  order  abafl 
be  made,  or  which  shall  be  mentioned  in  such  agreement,  or  for  any  judge,  by  rule 
or  order  to  be  made  for  that  purpose,  to  command  the  attendance  and  examination  of 
any  person  to  be  named,  or  the  production  of  any  documents  to  be  mentioned  in  s-uck 
rule  or  order ;  and  the  disobedience  to  any  such  rule  or  order  shall  be  deemed  a 
contempt  of  Court,  if,  in  addition  to  the  service  of  such  rule  or  order,  an  appoint- 
ment of  the  time  and  place  of  attendance  in  obedience  thereto,  signed  by  one  at  least 
of  the  arbitrators,  or  by  umpire,  before  whom  the  attendance  is  required,  shall  also 
be  served  either  together  with  or  after  the  service  of  such  rule  or  order :  provided 
always,  that  every  person  whose  attendance  shall  be  so  required  shall  be  entitled  to 
the  like  conduct-money,  and  the  payment  of  expenses  and  for  loss  of  time,  as  ibr 
and  upon  attendance  at  any  trial :  provided  also,  that  the  application  made  to  snch 
Court  or  judge  for  such  rule  or  order  shall  set  forth  the  county  where  such  witness 
is  residing  at  the  time,  or  satisfy  such  Court  or  judge  that  such  person  cannot  be 
found  :  provided  also,  that  no  person  shall  be  compelled  to  produce,  under  any  soeh 
rule  or  order,  any  writing  or  other  document  that  be  would  not  be  compelled  to  pro- 
duce *at  a  trial,  or  to  attend  at  more  than  two  consecutive  days,  to  be  named  in  such 
order. 

XLI.  And  bo  it  further  enacted,  that  when  in  any  rule  or  order  of  reference,  or 
in  any  submission  to  arbitration  containing  an  agreement  that  the  submission  shall 
be  made  a  rule  of  Court,  it  shall  be  ordered  or  agreed  that  the  witnesses,  upon  sndi 
reference  shall  be  examined  upon  oath,  it  shall  be  lawful  for  the  arbitrator  or  umpire, 
or  any  one  arbitrator,  and  he  or  they  are  hereby  authorized  and  requii'ed,  so  to  ad- 
minister an  oath  to  such  witnesses,  or  to  take  their  affirmation  in  cases  where  a£ir- 
mation  is  allowed  by  law  instead  of  oath  :  and  if  upon  such  oath  or  affirmation  any 
person  making  the  same  shall  wilfully  and  corruptly  give  any  false  evidence,  every 
person  offending  shall  be  deemed  and  taken  to  be  guilty  of  perjury,  and  shall  be  pros- 
ecuted and  punished  accordingly. 

XLII.  And  whereas  it  would  be  convenient  if  the  power  of  the  superior  courts  of 
common  law  and  equity  at  Westminster  to  grant  commissions  for  taking  affidavits  to 
be  used  in  the  said  Courts  respectively  should  be  extended ;  be  it  further  enacted  by 
the  authority  aforesaid,  that  the  lord  high  chancellor,  lord  keeper  or  lords  commis- 
sioners of  the  gi*eat  seal,  the  said  Courts  of  law,  and  the  several  judges  of  the  same, 
shall  have  such  and  the  same  powers  for  granting  conmussions  for  taking  and  receiv- 
ing affidavits  in  Scotland  and  Ireland,  to  be  used  and  read  in  the  said  Courts  re- 
spectively, as  they  now  have  in  all  and  every  the  shires  and  oonnties  within  the 
kmgdom  of  England,  and  dominion  of  Wales,  and  town  of  Berwick-upon-Tweed,  and 
in  the  Isle  of  Man,  by  virtue  of  the  statutes  now  in  force  ;  and  that  all  and  every 
person  and  pcirsons  wilfully  swearing  or  affirming  falsely  in  any  affidavit  to  be  macb 
before  any  person  or  persons  who  shall  be  so  empowered  to  take  affidavits  under  the 
authority  aforesaid  shall  be  deemed  guilty  of  perjury,  and  shall  incur  and  be  liable 
to  the  same  pains  and  penalties  as  if  such  person  had  wilfully  sworn  or  affirmed 
falsely  in  the  open  Court  in  which  such  affidavit  shall  be  entitled,  and  be  liable  to 
be  prosecuted  for  such  perjury  in  any  Court  of  competent  jurisdiction  in  that  part  c£ 
the  United  Kingdom  in  which  such  offence  shall  have  been  committed,  or  in  that 
part  of  the  United  Kingdom  in  which  such  person  shall  be  apprehended  on  such  a 
charge. 

XLin.  And  whereas  the  obflarvanoe  of  holidays  in  the  ml  Courts  of  eoumoB 
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hw  during  term  lime,  and  in  the  officers  belonging  to  the  same,  on  the  several  days  6  &  6 
ta  which  holidays  are  now  kept,  is  very  inconvenient,  and  tends  to  delay  in  the  ad-  ^^- 6»  «• 
piaistration  of  justice ;  be  it  therefore  enacted  by  the  authority  aforesaid,  that  none  j.^,,  ^^ 
of  the  several  days  mentioned  in  the  statute  passed  in  the  sessions  of  parliament  abolition 
kolden  in  the  fifth  and  sixth  years  of  the  reign  of  King  Edward  the  Sixth,  intituled  of  certain 
•*  An  Act  for  keeping  Holidays  and  Fasting  Days,'*  shall  be  observed  or  kept  in  the  holidays, 
iaid  Courts,  or  in  the  several  offices  belonging  thereto,  except  Sundays,  the  day  of 
Hie  Nativity  of  our  Lord  and  the  three  following  days,  and  Monday  and  Tuesday  in 
Easter  week. 

XLTV.  And  be  it*further  enacted,  that  this  statute  shall  commence  and  take  ef-  Com- 
fect  on  the  first  day  of  June  one  thousand  eight  hundred  and  thirty-three.  "^ent^f 

XLV.  And  be  it  further  enacted,  that  nothing  in  this  Act  shall  extend  to  that  3^^ 
part  of  the  United  Eangdom  called  Ireland,  or  that  part  of  the  United  Kingdom  Not  to  ex- 
called  Scotland,  except  in  the  cases  hereinbefore  specially  mentioned.  tend  to 

Ireland  or 
Sootiand. 


REGUL^  GENERALES.  ^  „ 

„  _  ^  __  ---      ^r^f^^  OF  Court. 

T&iNiTT  TxRM.     1  WiLUAM  iV .     1831.  Beg.  Geo. 

Trin.  T.  1 
Whereas  declarations  in  actions  npon  bills  of  exchange,  promissory  notes,  and  the  ^-  ^- 
Qonnts  usually  called  the  common  counts,  occasion  unnecessary  expense  to  parties 
by  reason  of  their  length,  and  the  same  may  be  drawn  in  a  more  concise  form  :  Now  ^^^^ 
for  the  prevention  of  such  expense,  it  is  ordered,  ^'that  if  any  declaration  in  assumjh  ^^^ 
nt  hereafter  filed  or  delivered,  and  to  which  the  plaintiff  shall  not  be  entitied  to  a  r  «724  1 
plea  as  of  this  term,  being  for  any  of  the  demands  mentioned  in  the  schedule  of  forms  /„  atsusip^ 
and  directions  annexed  to  this  order,  or  demand  of  a  like  nature,  shall  exceed  in  nf. 
length  such  of  the  said  forms  set  forth  or  directed  in  the  said  schedule  as  may  be 
applicable  to  the  case  ;  or  if  any  declaration  in  debt  to  be  so  filed  or  delivered  for  /»  dibiy 
omilar  causes  of  action,  and  fOr  which  the  action  of  assumpsit  would  lie,  shall  exceed 
mch  length,  no  costs  of  the  excess  shall  be  allowed  to  tho  plaintiff  if  he  succeed  in 
the  cause  ;  and  such  costs  of  the  excess  as  have  been  incurred  by  the  defendant  shall 
be  taxed  and  allowed  to  the  defendant,  and  be  deducted  from  the  costs  allowed  to  the 
plaintiff.     And  it  is  further  ordered,  that  on  the  taxation  of  costs  as  between  attor- 
ney and  client,  no  costs  shall  be  allowed  to  the  attorney  in  respect  of  any  such  ex- 
cess of  length ;  and  in  case  any  costs  shall  be  payable  by  the  plaintiff  to  the  defend- 
ant on  account  of  such  excess,  the  amount  thereof  shall  be  deducted  from  the  amooBt 
of  the  attorney's  bill. 

TSNTEKDEN.  J.    YaUQHAN. 

N.  C.  TiNDAL.        J.  Pabke. 
Lynbhubst.  W.  Bolland. 

J.  BaTLET.  J.  B.  BOSANQUET. 

J.  A.  Pabke.         W.  E,  Taunton. 

J.  LiTTLSDALB.         E.  H.  AlDEBSON. 

8.  Gasbleb.  J.  Pattebsoit. 


SoHBDULB  Of  F0BM8  AND  DlBEOTIONa. 

Count  <n 

Per  that  whereas  the  defendant,  on  the day  of  — — ,  in  the  year  of  onrLord  Jol^™te 

;■*— ,  at  London,  for  in  the  county  of ]  made  his  promissory  note  in  writ-  against 

ipg,  and  delivered  the  same  to  the  plaintiff,  and  thereby  promised  to  pay  the  plain-  the  maker, 

^^ , days  [weeks  or  months]   after  the  date  thereof,  [or  as  the  *>y  payee 

fact  may  he],  which  period  has  now  elapsed;  [or  if  the  note  he  payable  to  A.  B.'\  ^^^L  ^ 
and  then  and  there  delivet^  the  same  to  A.  B,^  and  thereby  promise  to  pay  to  the  throue 

wid  A.  B.  or  order  £ , days  [weeks  or  months]  after  the  date  thereof  [or  may  be 

Vol.  I.  91 


724 


A«P«KDIK 


Beg. 

^n.  Trin, 
T.  1  W.  4. 


Coant  on 
ft  pTomiB- 
Bory  note 
against 
payee  by 
mdonee. 


as  the  fact  may  be],  whioh  period  has  now  elapsed :  and  ^e  aud  A.  B.  iSbOi 
there  indorsed  the  same  to  the  plaintiff,  whereof  the  defendant  tiien  and  there  had 
tioe,  and  then  and  there,  in  consideration  of  the  premises,  promised  to  pay  &e 
of  the  said  note  to  the  plaintiff,  according  to  the  tenor  and  effect  thereof. 

Whereas  one  G.  D,  on  the  day  of ,  in  the  year  of  our  Lord  - 

London  \or  in  the  county  of \  made  his  promissory  note  in  writing, 


thereby  promised  to  pay  the  defendant  or  order  £- 


days  [weeks 


months]  after  the  date  thereof,  [or  as  the  fact  may  be]  which  period   has 
elapsed ;  and  the  defendant  then  and  there  indorsed  the  same  to  the  plaint^,  \i 
and  the  defendants  then  and  there  indorsed  the  same  to  X  T.\  and  the  said  X. 
then  and  there  indorsed  the  same  to  the  plaintiff;]  and  the  stud  G,  D,  did  not 
the  amount  thereof,  although  the  same  was  there  presented  to  him  on  tlie  day 
it  became  due ;  of  all  which  the  defendant  then  and  there  had  due  notice. 

Whereas  one  (7.  D,  on at  London  [or  in  the  county  of ],  made 


Coant  on  ^  ^. 

a  protnis-    promissory  note  in  writing,  and  thereby  promised  to  pay  X,  I,  or  order  £■ 
sorynote  --.  ^_-_.__  ._ 


against  in- 
dorser  by 
indorsee. 
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days  [we^ks  or  mon&s]  after  the  date  thereof,  [or  as  the  fact  may  he], 
period  has  now  elapsed  ;  and  then  and  there  delivered  the  ssdd  note  to  the  said 
T!,   and    the   said  X,    T,  then    and  there  indorsed    the   same  to  the   defei 
ant,  and  the  defendant  then  and  there  indorsed  the  same  to  the  plaintiff;  [e 
and  the  defendant  then  and  there  indorsed  the  same  to  Q,  R.y  and  the  said  Q, 
then  and  there  indorsed  the  same  to  the  plaintiff;]  and  the  said  G,  D.  did  not  paj 
the  amount  thereof  although  the  same  was  there  presented  to  him  on  the  day  when 
became  due  ;  of  all  which  the  defendant  had  then  and  there  due  notioe. 

Whereas  the  plaintiff  on ,  at  London  [or  in  the  county  of ],  made 

bill  of  exchange  in  writing  and  directed  the  same  to  the  defendant,  and  thereby 

quired  the  defendant  to  pay  to  the  plaintiff  £ , days  [weeks  or  moot 

after  the  date  [or  sight]  thereof,  which  period  has  now  elapsed  ;  and  the  defei 
then  and  there  accepted  the  said  bill,  ana  promised  the  plaintiff  to  pay  the  same, 
cording  to  the  tenor  and  effect  thereof,  and  of  his  sud  aoceptanoe  thereof,  bat 
notpay  the  same  when  due. 

Whereas  the  plaintiff  on ,  at  London   [or  in  the  county  of         ],  made 

bill  of  exchange  in  writing  and  directed  the  same  to  the  defendant,  and  thereof 

quired  the  defendant  to  pay  to  0.  P.  or  order  £ , days  [weeks  or  mondiB] 

affcer  the  date  [or  sight]  thereof,  which  period  has  now  elapsed ;  and  then  and  fhamt 
delivered  the  same  to  the  said  0.  P.,  and  the  said  defehdant  then  and  there  aeeept- 
ed  the  same,  and  promised  the  plaintiff  to  pay  the  same  according  to  the  tenor 
effect  thereof,  and  of  his  acceptance  thereof;  yet  he  did  not  pay  the  amount  thereof j| 
although  the  said  bill  was  there  presented  to  him  on  the  day  when  it  beoome  diK,,| 
and  thereupon  the  same  was  then  and  there  returned  to  the  plaintiff;  of  all  wK  ' 
the  defendant  then  and  there  had  notioe. 

Whereas  one  E.  F,  on  — ,  at  London  [or  in  the  county  of ],  made  lus 

bill  of  exchange  in  writing,  and  directed  t^e  same  to  the  defendant*  and  tiiereby  re- 
quired the  defendant  to  pay  to  the  said  E.  F,  [or  to  E.  G.]  or  order  £* ,  — 

days  [weeks  e?r  months]  after  date  [or  sight]  thereof,  which  period  has  now  elapsed, 
and  the  defsndant  then  and  there  accept^  the  said  bill,  and  the  said  E.  F.  [or  the 
said  E,  G.]  then  and  there  indotsed  the  s&me  to  the  said  plaintiff;  [or  and  ^  said 
E.  F.,  or^  the  said  E,  G.  then  and  there  indorsed  the  same  to  K.J  and  the  said  K.  J. 
then  and  there  indorsed  the  same  to  the-pbtntiff ,]  of  all  which  the  defendant  then 
and  there  had  due  notice,  and  then  and  there  promised  the  plaintiff  to  pay  the  amoiml 
thereof  according  to  the  tenor  and  efl^  tifeipeof,'and  V)f  his  at)ceptance  thereof 

Whereas  one  E,  F,  on at  London,  [or  in  the  county  of ],  made  his  bill 

of  exofaange  in  writing  and  directed  the  same  to  the  defbndant,'a:nd  thereby  required  « 

ttie  defendant  to  pay  to  the  plaintiff  d£ ,  — ^  days  [weeks  or  months]  after  Ae 

fright  [or  date]  thereof  which  period  has  now  elapsed,  and  the  defendant  then  aad 
tihere  accepted  the  same,  and  promised  the  plaintiff  to  pay  the  same  according  to  tfe 
tenor  and  efifeet  thereof,  *  and  of  hiffacceptanee  thereof. 

Whereas  the  defendant  on  — ,  at  London  [or  in  the  county  of ,]  made  *rfi 

bill  of  exchange  in  writing  and  directed  the  same -to  J.  K,,  and  thereby  reqund 
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said  /.  JC  t&  pay  to  ike  plaintiff  £ , days  [we^  or  months]  after  the  B^  (to. 

[or  sight]  thereof,  and  then  and  there  delivered  the  same  to  the  said  plaintiff,  ^«i^  ^'  1 
the  same  ivas  then  and  there  presented  to  the  said  J.  K,  for  acceptance,  and     '  ^ 
said  X  £  then  and  there  refused  to  accept  the  same ;  all  of  which  the  de-  Count  on 
it  then  and  there  had  due  notice.  bSl^^f^^ 

Whereas  the  defendant  on ,  at  London,  [or  in  the  county  of  ],  made  his  exchange 

'  of  exchange  in  writing,  and  diiected  the  same  Uy  J.  K,  and  thereby  required  the  agunst  the 

/.  K,  to  pay  to  the  order  of  the  said  defendant  £— — , days  [weeks  or  drawer  by 

„  tha]  after  the  sight  [or  date]  thereof,  and  the  said  defendant  then  and  there  in-  P^T^  ^^ 
Ijbrsed  the  same  to  the  plaintiff,  [or,  and  the  said  defendant  then  and  there  indorsed  j^Zf^^^ 
jb  same  to  L.  M.  and  the  said  L.  M,  then  and  there  indorsed  the  same  to  the  plain-  Count  on 
m;  and  the  same  was  then  and  there  presented  to  the  said  t/.  K.  for  acceptance,  an  inland 
iind  the  said  J.  K.  then  and  there  refused  to  accept  the  same ;  all  of  which  the  de-  bill  of  ex- 
iAndant  then  and  there  had  due  notice.  change 

.  And  whereas  one  N,  0.  on ,  at  London  [or  in  the  county  of  ],  made  drawer  by 

lia  bill  of  exchange  in  writing  and  directed  the  same  to  P,  Q,  and  thereby  required  indorsee 

:^  said  P.  Q.  to  pay  to  his  onler  £ , days  [weeks  or  months]  after  the  date  on  non-ac- 

[«r  sight]  thereof,  and  the  said  2^.  0.  then  and  there  indorsed  the  said  bill  to  the  ceptanoe. 
mndant  [or  to  JR.  S.  and  the  said  B.  S.  ^'then  and  there  indorsed  the  same  to  the  [^  '^^726  ] 
dafeadant,]  and  the  defendant  then  and  there  indorsed  the  same  to  the  plaintiff;  and  ^^^°^  ^^ 
fte  same  was  then  and  there  presented  to  the  said  P.  Q,  for  acceptance,  and  the  ^^/of^^. 
nid  P,  Q.  then  and  there  refused  to  accept  the  same ;  of  all  which  the  defendant  change 
then  and  there  had  due  notice.  against  in- 

Whereas  one  N,  0.  on ,  at  London  [or  in  the  county  of ],  made  his  bill  dorser  by 

iff  exchange  in  writing  and  directed  the  same  to  P.  Q.,  and  thereby  required  the  said  ^^dorsee 

\t,  Q.  to  pay  the  defendant  or  order  £ , days  [weeks  or  months]  afler  the  ceptanoe. 

liite  [or  sight]  thereof,  and  then  and  there  delivered  the  same  to  the  defendant,  and  Count  on 
(he  defendant  then  and  there  indorsed  the  said  bill^to  the  plaintifi',  [or  to  i?.  S.^  and  an  inland 
tka  said  R.   S.  then  and  there  indorsed  the  same  to  the  plaintiff,]  and  the  same  bUlof  ex- 
ns  then  and  there  presented  to  the  said  P.  Q,  for  acceptance,  and  the  said  P.  Q  ^°^t 
4ea  and  there  refused  to  accept  the  same ;  of  all  which  the  defendant  then  and  there  p^ee  bj 
hid  due  notice.  indorsee 

If  the  declaration  be  against  any  party  to  the  bill  except  the  drawee  or  acceptor,  on  non-ao- 
tad  the  bill  be  payable  at  any  time  after  date,  and  the  action  not  brought  till  the  ^P^<^ 
tine  is  expired,  it  will  be  necessary  to  insert^  as  in  the  declarations  on  promissory  f^  declar- 
Wites,  immediately  after  the  words  denoting  the  time  appointed  for  payment,  the  fol-  ation  on 
lowing  words,  viz. :  which  period  has  now  elapsed,  and,  instead  of  averring  that  bills  where 
the  hm  was  presented  to  the  drawee  for  acceptaneet  and  that  he  refused  to  accept  action 
tbe  same,  to  allege  that  the  drawee  [naming  him]  did  not  pay  the  said  bill,  although  ^]^^^ 
(ie  uwie  was  there  presented  to  him  on  ^  day  when  it  became  due.  ^f  payio^ 

.  And  if  the  declaration  be  against  any  party  except  the  drawee  or  acceptor,  and  the  expired, 
bill  be  payable  at  any  time  after  sight,  it  will  be  necessary  to  insert,  after  the  words  1ft.  On 
denoting  the  time  appointed  for  payment,  the  following  words,  viz. :  and  the  said  ^jj}^  W" 
drawee  [naming  hirn]  then  and  there  saw  and  accepted  the  same,  and  the  said  Jate*^ 
period  has  now  elapsed,  and  instead  of  alleging  that  the  bill  was  presented  for  ac-  2d.  On 
oeptance  and  refused,  to  allege  that  the  drawee  [naming  him]  did  not  pay  the  said  bills  pay- 
Mil,  although  the  same  was  presented  to  him  on  the  £^  when  it  became  due.  ^^^  &ftec 

If  a  Note  or  Bill  be  payable  at  sight,  the  form  of  the  deckration  must  be  varied  ^^^^'  . 
n  as  to  suit  the  case,  which  may  be  easily  done.  biUs.^'*** 

Declaration  on  foreign  biUs  may  be  drawn  acoording  to  the  principle  of  these  forms,  Directions 
vith  the  necessary  variations.  Ibr  declar- 

,  __  ations  on 

bills  or 

CoBOfoN  Counts.  abieat*^" 

sight. 

Whereas  the  defendant  on  — ,  at  London  [or,  in  the  county  of ],  was  Q«>da  ba(^ 

iniUkted  to  the  plaintiff  in  £  ,  for  the  price  and  value  of  goods  then  and  there  ^^^ 
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bargained  [or,  sold]  and  sold  [or,  delivered]  by  the  plaintiff  to  the  defendant^  at  Ina 
request : 

And  in  £ ,  for  the  price  and  value  of  work  then  and  there  done,  and  mate- 
rials for  the  same  provided  by  the  plaintiff  for  the  defendant,  at  his  request : 

And  in  £ ,  for  money  then   and  there  lent  by  the  plaintiff  to  the  dahoA- 

ant  at  his  request : 

And  in  £ ,  for  money  then  and  there  paid  by  the  plaintiff  for  the  use  of  ' 

the  defendant,  at  his  request : 

And  in  £ ,  for  money  then  and  there  received  by  the  defendant  for  the 


,  for  money  found  to  be  due  from  the  defendant  to  the  plain^ 


use  of  the  plaintiff: 

And  in  £ 

on  an  account  then  and  there  stated  between  them. 

And  whereas  the  defendant  afterwards,  on,  &o.,  in  consideration  of  the  premises 
respectively,  then  and  there  promised  to  pay  the  said  several  monies  respectively 
to  the  plaintiff;  on  request :  Yet  he  hath  disregarded  his  promises^  and  hath  not  paid 

any  of  the  said  monies  or  any  part  thereof;  to  the  plaintiff's  damage  of  £ ,  and 

thereupon  he  brings  suit,  &c. 

'  *If  the  declaration  contains  one  or  more  counts  against  the  maker  of  a  note  or  ac- 
ceptor of  a  bill  of  exchange,  it  will  be  proper  to  place  them  first  in  the  declaration, 
and  then  in  the  general  conclusion  to  say,  promised  to  pay  the  said  last-meatumei 
several  monies  respectively. 
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REGUL^  GENERALES. 

Trinity  Term.     1  William  IV.     1831. 

f 

It  is  ordbreb,  That  a  defendant  may  justify  bail  at  the  same  time  at  which  tli^ 

are  put  in^  upon  giving  four  days'  notice  for  that  purpose,  before  eleven  o'clock  in 
the  morning,  and  exclusive  of  Sunday.  That  if  the  plaintiff  is  desirous  of  time  to  in* 
quire  after  the  bail,  and  shall  give  one  day's  notice  thereof,  as  aforesaid,  to  &e  de- 
fendant^ his  attorney  or  agent,  as  the  case  may  be,  before  the  time  appointed  for 
justification,  stating  therein  what  further  time  is  required,,  such  time  not  to  ezeeed 
three  days  in  the  case  of  town  bail,  and  six  days  in  the  case  of  country  bail,  then  (an- 
less  the  Court  or  a  judge  shall  otherwise  order)  the  time  for  putting  in  and  justifying 
bail  shall  be  postponed  accordingly,  and  all  proceedings  shall  be  stayed  in  the  mean- 
time. 

2.  And  it  is  further- ordered,  that  every  notice  of  bidl,  in  addition  to  tlie  desoip- 
tions  of  the  bail  mention  the  street  or  place^  and  number  (if  any)  where  each  of  the 
bail  resides,  and  all  the  streets  or  places,  and  numbers  (if  any),  in  which  each  of 
them  has  been  resident  at  any  time  within  the  last  six  months,  and  whether  he  is  a 
housekeeper  or  freeholder. 

3.  And  it  is  further  ordered,  that  if  the  notice  of  bail  shall  be  accompanied  by 
an  affidavit  of  each  of  the  bail  according  to  the  form  hereto  subjoined,  and  if  the 
plaintiff  afterwards  accept  such  bail,  he  shall  if  such  bail  are  allowed,  pay  the  ooets 
of  justification,  and  if  such  bail  are  rejected,  the  defendant  shall  pay  the  costs  of  op- 
position, unless  the  Court  or  a  judge  thereof  shall  otherwise  order. 

4.  And  it  is  further  ordered,  that  if  the  plaintiff  shall  not  give  one  day's  notiee 
of  exception  to  the  bail,  by  whom  such  affidavit  shall  have  been  made,  the  recogoi- 
zance  of  such  bail  may  be  taken  out  of  Court  without  other  justification  than  sach  af- 
fidavit. 

5.  And  it  is  further  ordered;  that  the  bail  of  whom  notice  shall  be  given,  dull 
not  be  changed  without  leave  of  the  Court  or  a  judge. 

6.  And  it  is  further  ordered,  that  with  every  declaration,  if  delivered,  or  with  the 
notice  of  declaration,  if  filed,  containing  counts  in  bidehitatus  Assup^mU,  or  debt 
on  simple  contract,  the  plaintiff  shall  deliver  full  particulars  of  his  demand  nnder 
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•tiioee  counts,  where  such  particulars  can  he  comprised  within  three  folios;  and  ^- ^-     • 
where  the  same  cannot  be  comprised  within  three  folios,  he  shall  deliver  such  a  state-  iF'°*  "'■•  ^ 
Dent  of  the  nature  of  his  claim,  and  the  amount  of  the  sum  or  balance  which  he 
claims  to  be  due,  as  may  be  comprised  within  that  number  of  folios  :  And  to  secure  Particulars 
the  delivery  of  particulars  in  all  such  cases,  it  is  further  ordered,  that  if  any  declara-  ^g^^  ^^ 
Hon  or  notice  shall  be  delivered  without  such  particulars,  or  such  statement  as  afore-  mand. 
said,  and  a  judge  shall  afterwards  order  a  delivery  of  particulars,  the  plaintiff  shall  Conse- 


Bot  i^  allowed  any  costs  in  respect  of  any  summons  for  the  purpose  of  obtaining  such  quence  of 
order,  or  of  the  particulars  he  may  afterwards  deliver.  And  that  a  copy  of  the  par-  ^'^^^^  ^^' 
ticulars  of  the  demand,  and  also  particulars  (if  any)  of  the  defendant's  set-off,  shall  Copy  of 


be  annexed  by  the  plaintiff's  attorney  to  every  record  at  the  time  it  is  entered  with  particulars 
the  judge's  marshal  ( 1 ).  o^ demand. 

7.  And  it  is  further  ordered,  that  every  declaration,  delivered  or  filed  on  or  be-  ^Jr^  i^^ 
fore  last  day  of  any  term,  the  defendant,  whether  in  or  out  of  any  prison,  shall  be  annexed  to 
eompellable  to  plead  as  of  such  term  without  being  entitled  to  any  imparlance.  recoi-d. 

8.  And  it  is  further  enacted,  that  no  judgment  of  non  pros  shall  be  signed  for  Time  for 
want  of  a  declaration,  replication,  or  other  subsequent  pleading,  until  four  *days  ?^^^*°*\ 
next  after  a  demand  thereof  shall  have  been  made  in  writing  upon  the  plaintiff,  his  of^Qoi^pros 
attorney  or  agent,  as  the  case  may  be.  for  not  de- 

9.  And  it  is  further  ordered,  that  hereafter  it  shall  not  be  necessary  to  issue  more  daring, 
than  two  summonses  for  attendance  before  a  judge  upon  the  same  matter ;  and  the  &0'  ^^*^ 
party  taking  out  such  summonses  shall  be  entitled  to  an  order  on  the  return  of  the  t^^toq  -i 
second  summons,  unless  cause  is  shown  to  the  contrary.  L     (  ^^  J 

10.  And  it  is  further  ordered,  that  no  declaration  de  bene  esse  shall  be  delivered  monges 
nntil  the  expiration  of  six  days  from  the  service  of  the  process  in  the  case  of  process  only  to  be 
which  is  not  bailable,  or  until  the  expiration  of  six  days  from  the  time  of  the  arrest  necessary 
in  case  of  bailable  process ;  and  such  six  days  shall  be  reckoned  inclusive  of  the  day  ^^^  attend- 
of  such  service  or  arrest.  f're^iudBe. 

11.  And  it  is  further  ordered,  that  declaration  in  ejectment  may  be  served  be-  Delivery 
fire  the  first  day  of  any  term,  and  thereupon  the  plaintiff  shall  be  entitled  to  judg-  of  declara- 
ment  against  the  causal  ejector  in  like  manner  as  upon  declarations  served  before  the  tion  de  be- 
essoign  or  first  general  return-day.  ^  ^^*  . 

12.  And  is  is  further  ordered,  that  before  taxation  of  costs,  one  day's  notice  shall  ^ecla^^ 
be  given  to  the  opposite  party.  tions  in 

13.  And  it  is  further  ordered,  that  no  rule  to  show  cause,  or  motion  shall  be  re-  ejectment 
quired,  in  order  to  obtain  a  rule  to  plead  several  matters,  or  to  make  several  avow-  Notice  of 
ries  or  congnizances  ;  but  that  such  rules  shall  be  drawn  up  upon  a  judge's  order,  Shin- 
to he  made  upon  a  summons,  accompanied  by  a  short  abstract  or  statement  of  the  in-  several 
tended  pleas,  avowries  or  cognizances.     Provided,  that  no  summons  or  order  shall  matters  by 
be  necessary  in  the  following  cases,  that  is  to  say,  where  the  plea  of  non-assumpsit,  judge's  or- 
or  nil  debet,  or  non  detinet,  with  or  without  a  plea  of  tender  as  to  part,  a  plea  of  the  j^^' ,  . 
statute  of  limitations,  set-off,  bankruptcy  of  the  defendant,  discharge  under  and  in-  ^^^^^ 
solvent  act,  plene  administravit,  plene  administravit  prseter,  infancy,  and  coverture  judge's  or 
or  any  two  or  more  of  such  pleas  shall  be  pleaded  together ;  but  in  all  such  cases  a  <ler  un- 
nile  shall  bo  drawn  up  by  the  proper  officer,  upon  the  production  of  the  engrossment  n«<>«ssary. 
of  the  pleas,  or  a  draft  or  copy  thereof. 

14.  And  it  is  further  ordered,  that  these  rules  shall  take  effect  on  the  first  day      ™" 
of  next  Michaelmas  term,  except  the  rule  as  to  the  service  of  declarations  in  eject-  ^^ent  of 
mentk  which  shall  take  effect  from  the  25th  day  of  October  next.  roles. 

Tbnterden.  J.  Vaughan.  N.  C.  Tindal.  J.  Parke. 

Ltndhubst.  W.  Bolland.  J.  Batley.  J.  B.  Bosanquet. 

J.  A  Pabke.  W.  E.  Taunton.  J.  Littledalb.  E.  H.  Aldbrson. 

S.  Gaselbe.  J.  Patterson. 


(1)  [See  1  Met.  &  Perk.  Dig.  Tit  Bill  of  Particulais.] 
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R6g.  Ocn. 
Tpin.  T.  1 
W.4. 


In  the 


Form  of  Affidatit. 
Between,  &c. 


AfflfdaTit 
of  jusiifi- 
eation  by 
buL 


A.  B.  one  of  the  bail  for  the  aboTe-named  defendant,  maketh  oath  and  saith,  thst 
he  is  a  housekeeper  \or  fteeholder,  €U  the  case  may  be],  residing  at  [describing fat" 
tictUarly  the  street  or  placet  and  number ^  if  any,]  that  he  is  possessed  of  propertj 

to  the  amount  of  £ [the  amount  required  by  the  practice  of  the  Courts,]  over 

and  above  all  his  just  debts ;  [if  bail  in  any  other  action,  add  "  and  every  other  mm 
for  which  he  is  now  bail;  "J  that  he  is  not  bail  for  any  defendant  except  in  this  ac- 
tion [or  if  bail  in  any  other  action  or  actions,  add  '*  except  for  C,  D.  at  the  snit  of 


E,  F.  in  tho  conrt  of 


in  the  sum  of  £- 


in  the  6ourt  of- 


in  the  sum  of  £- 


for  G.  H.,  at  the  suit  of  /  JT. 
specifying  the  several  actions  with  the 
Courts  in  which  they  are  brought,  and  the  sums  in  which  the  deponent  is  bad;] 

that  the  deponent's  jwroperty ,  to  the  amount  of  the  said  sum  of  £ ,  [and  if  bail 

in  any  other  (xction  or  actions,  "  of  all  other  sums  for  which  he  is  now  bail  as  afore- 

r  *729  1  said/']  consists  of  [here  specify  tlie  nature  and  value  of  the  property,  in  *resped 

of  which  the  bail  proposes  to  justify  as  follows  :  ^  atock  in  trade,  in  his  businea 

of  — ,  carried  on  by  him  at ,  of  the  value  of  £ ;  of  good  book 

debts  owing  to  him  to  the  amount  of  £ ;  of  furniture  in  his  house,  at 

of  the  value  of  £ ;  of  a  freehold  or  leasehold  farm,  of  the  value  of  £ ,  situate  at 

,  occupied  by :  or  of  a  dwelling-house  of  the  value  of  £ ,  sitaate 


at ,  occupied  by 


[or  of  other  property,  particularizing  each  descrip- 


tion of  property,  with  the  value  thereof;']  and  that  the  deponent  hath  for  the  liat 

six  months  resided  at ,  [describing  the  place  or  places  of  such  residence.] 

Sworn,  &;c. 


■ 

Beg  Gen. 
Mich.  T.  8 
W.4. 

Writ  to 
contain 
the  name 
of  all  the 
defend- 
ants in  the 
aotion. 
Fees. 


Day  of  ser- 
vice to  be 
indorsed, 
on  writ 


Day  of  ex- 
ecution to 
be  indor- 
sed on  ca- 
fias. 


Michaelmas  Term.     3  William  IY.  1832. 

I. 

It  is  ordered,  that  every  writ  or  summons,  capicts,  and  detainer,  shall  oontain 
the  names  of  all  the  defendants  if  more  than  one.  in  the  action,  and  shall  not  con- 
tain the  name  or  names  of  any  defendant  or  defendants  in  more  aetions  than 
one. 

2.  It  is  further  ordered,  That  the  following  fees  shall  be  taken  — 

For  signing  all  writs  for  compelling  an  appearance,  whether  of  summons,  dis-  £  t.  £ 
tringas,  capias,  or  detainer,  whether  the  same  s^all  be  the  first  writ,  or  an 
alias  or  pluries  writ,  and  whether  the  same  shall  issue  into  the  same  coun- 
ty as  the  proceeding  writ,  or  into  a  different  county 0  2  6 

For  sealing  the  same, 007 

For  entering  an  appearance  for  every  defendant^ OlO 

Unless  an  appearance  shall  be  entered  for  more  than  one  defendant  by  the 
same  attorney,  and,  in  that  case,  for  every  additional  defendant 0  0  4 

3.  it  is  further  ordered,  that  the  person  serving  a  writ  of  summons  shall  wiUiin  thres 
days  at  least,  after  such  service,  indorse  on  such  writ  the  day  of  the  week  and  month 
of  Buoh  service ;  otherwise  the  plaintiff  shall  not  be  at  liberty  to  enter  an  appearBOoe 
for  the  defendant  according  to  the  statute ;  and  every  affidavit  upon  which  such  ii 
appearance  shall  be  entered,  shall  mention  the  day  on  which  such  indorsement  W 
made. 

4.  It  is  further  ordered,  that  the  sheriff,  or  other  officer  or  person  to  whom  idJ 
writ  of  capiat  shall  be  directed,  or  who  shall  have  the  execution  and  return  thereof 
shall,  within  six  days,  at  the  latest,  after  the  execution  thereof,  whether  by  serriee  or 
arrest,  indorse  on  such  writ  the  true  day  of  the  execution  diereof ;  and,  in  de&id^ 
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thereof,  sWl  be  liable,  in  a  summary  way,  to  make  siroh  oompensation  for  any  dam-  ^^  G«n« 
ige  lAich  may  result  from  bis  neglect  as  the  Court  or  a  Jud^  Bhall  direct.  *^*^* 

5.  It  isiturther  ordered,  that  Rule  II.  of  H.  T.,  1832,  shall  be  applicable  to  all  Rule  u', 
writs  of  summons,  distringas y  capias,  and  detainer,  issued  under  the  authority  of  the  h.  t.  1882 
aid  act,  and  to  the  copy  of  every  such  writ.  applioAblo 

6.  It  18  further  ordered,  that  any  alias  or  pluries  writ  of  summons  if  the  plaintifi'  to  new 
dull  thmk  it  desirable,  be  issued  into  another  county  and  any  aliat  or  pluries  writ  ^^J]^^'  ^^ 
of  capias  may  be  directed  to  the  sheriff  of  any  other  county  ;  the  plaintiff,  in  such  pi^ritt 
ose  upon  the  alia^  or  pluries  writ  of  summons  describing  the  defdtidant  as  late  of  writs  mAy 
Ihe  place  of  which  he  was  described  in  the  first  writ  of  summons,  and  upon  the  alicLS  be  direct- 
or pluries  writ  of  capias  referring  to  the  preceding  writ  or' writs  as  direoted  to  the  ^^^ 
•benff  to  whom  they  were  in  fact  directed.  counties. 

7.  It  is  further  ordered,  that  the  alias  or  pluries  writ  of  summons  into  another  form  of 
bnniy  shall  be  in  the  fbllowing  form  :  ^/«»«  or 

IfaKom  the  Fourth,  Ace.  fumiS^'nt 

To  G.  D.,  of ,  in  the  county  of ,  late  of ,  in  the  county  of  ^^^^,  ^^  * 

[original  counts/  ]  /  pluries  co- 

We  command  you,  as  before  [or  often]  we  have  commanded  you,  Aco.  [as  in  Jhe  pirn, 
writ  of  summons  No,  1,  in  the  schedule  of  the  said  act,]  JVbnomit" 

"•And  that  the  alias  and  pluries  writ  of  ccqnas  shall  be  in  the  fbllowing  form : —  {^dUtrin' 
WiUiam  the  Fourth,  &c.  ga$  with- 

To  the  Sheriff out  fte 

We  command  you,  as  heretofore  we  have  commanded  the  sheriff  of  —  that  you  Name  of 
MBit  not,  &c.  [as  in  the  writ  of  capias,  No.  4,  in  the  schedule  of  the  said  act.]        ^^^T*^ 

8.  It  is  further  ordered,  that,  in  every  writ  of  distringas  capias  issued  under  the  eonnty  to 
jBtfaority  of  the  said  act,  a  non  omittas  clause  may  be  introduced  by  the  plaintiff,  be  indors- 
WAottt  payment  of  any  additional  fee  on  that  account.  ed  on  writ 

9.  It  is  further  ordered,  that,  when  the  attorney  actually  suing  out  any  writ  shall  *•  well  as 
ne  out  the  same  as  agent  for  an  attorney  in  the  country,  the  name  and  place  of  j^^^t. 
diode  of  such  attorney  in  the  country  shall  also  be  indorsed  upon  the  said  writ.  r  «730  I 

10.  It  is  further  ordered,  that  if  the  plaintiff  or  his  attorney  shall  omit  to  insert  in,  yf^.^  j^. 
tr  indorse  on,  any  writ  or  copy  thereof,  any  of  the  matters  required  by  the  said  regular 
let  to  he  by  him  inserted  therein,  or  indorsed  thereon,  such  writ,  or  copy  thereof,  but  not 
diall  not  on  that  account  be  held  void,  but  it  may  be  set  aside  as  irregular,  upon  ap-  ^  J^l 
location  to  be  made  to  the  Court  out  of  which  the  same  shall  issue,  or  to  any  jQ^jon^ 

Mgc-  ments. 

11.  It  is  further  ordered,  that  upon  all  writs  of  capias;  where  the  defendant  shall  Declaring 
»t  be  in  actual  custody,  the  plaintiff,  at  the  expiration  of  eiffht  days  after  the  exe-  ^  **"* 
wition  of  the  writ,  inclusive  of  the  day  of  such  execution,  shidl  be  at  liberty  to  de-  Jj^gfendan? 
dare  de  bene  esse  in  case  special  biul  shall  not  have  been  perflated.     And  if  not  in  ao- 
kre  be  several  defendants,  and  one  or  more  of  them  shall  have  been  served  only,  tual  onsto- 
ind  not  arrested,  and  the  defendant  or  defendants  so  served  shall  not  have  entered  a  ^7  o^  ^<** 
tonuDon  appearance,  the  plaintiff  shall  be  at  liberty  to  enter  a  common  appearance  ^^^  ^^^ 
kr  him  or  them,  and  declare  against  him  or  them  in  chief,  and  de  bene  esse  against  arrested 
^defendant  or  defendants  who  shall  have  been  arrested,  and  shall  not  have  per-  and  others 
lebed  ^^ial  bail.  served. 

;  12,  It  is  further  ordered,  that  in  case  the  time  for  pleading  to  any  decLuration,  or  ^^^^^ 
jhr  answering  any  pleadings,  shall  not  have  expired  before  the  10th  day  of  August   .^^^^  ^ 
fe  any  year,  the  party  called  upon  to  plead,  reply,  &c.  shall  have  the  same  number  ezpim  af- 
€days  for  that  purpose,  after  the  24th  day  of^  October,  as  if  the  declaration  or  pre-  ter  10th 
•ding  pleading  had  been  delivered  or  filed  on  the  24th  of  October ;  but,  in  such  August, 
iMes,  it  shall  not  be  necessary  to  have  a  second  rule  to  plead,  reply,  &c.  timmTto 

13.  It  is  further  ordered,  that  in  case  a  judge  shall  have  made  an  order  in  the  va-  \^  recken- 
Uioir,  for  the  return  of  any  writ  issued  by  authority  of  the  said  act,  or  any  writ  of  ed  from 
b.  sa.,ji,fa,,  or  elegit,  on  any  day  in  the  vacation,  and  such  order  as  diall  have  24th  Oct 
teen  duly  served,  but  obedience  shall  not  have  been  paid  thereto,  and  the  same  shall  JJ^J^ 
bfe  been  noade  a  role  of  Court  in  the  term  then  next  following^  it  shall  not  be  to- 
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Reg.  Gen. 
Mich.  T.  8 

W.  4. 
tioQ,  &o. 
bad  been 
delivered. 
No  further 
rule  to 
plead. 
If  order  to 
return 
writ  in  va- 
cation be 
made  a 
rule  of. 
court,  next 
tertn  an 
attach- 
meat  may 
issue 
without 
service  of 
that  rule. 
Writs  is- 
Eued  with- 
out au- 
thority of 
attorney 
whose 
name  is 
indorsed 
to  be  stay- 
ed. 

[  *731  ] 

Title  of 
declara- 
tion. 
Com- 
mence- 
ment of 
Bummons. 
Com- 
mence- 
ment of 
declanu 
tion  in 
capias 
where  de- 
fendant is 
in  custody. 
Com- 
mence- 
ment of 
declara- 
tion 
against 
several 
defend- 
ants, some 
of  whom 
have  been 
arrested 
and  the 
others 
served. 
Pledges 
discon- 
tinued. 


oessary  to  serve  such  rule  of  Court  or  to  make  any  fresh  demand  of  performance  there- 
on, but  an  attacBment  shall  issue  forthwith  for  disobedience  of  siich  order,  whelkr 
the  thing  required  by  such  order  shall  or  shall  not  have  been  done  in  die  men 
time. 

14.  It  is  further  ordered,  that  if  any  attorney  shall,  as  required  by  the  said  vif 
declare  that  any  writ  of  summons,  or  writ  of  capias,  upon  which  his  name  is  indors- 
ed, was  not  issued  by  him,  or  with  his  authority  or  privity,  all  proceedings  upon  the 
same  shall  be  stayed  until  further  notice. 

15.  It  is  further  ordered,  that  every  declaration  shall,  in  future,  be  intituled  in  &i 
proper  Court,  and  of  the  day  of  the  month  and  year  on  which  it  is  filed  or  delivered, 
and  shall  commence  as  Allows :  — 

Declarations  after   Summons. 

[  Venue*] — A.  B.,  by  B.  F.  his  attorney,  [or,  in  hb  own  proper  person],  eon- 
plains  of  C.  D.,  who  has  been  summoned  to  answer  the  said  A,  B.,  Ace 

*  Declaration  after  Arrest  where  the  Party  is  not  in  Custody. 

[  Venue,] — A,  B.,  by  B,  F.,  his  attorney,  [or  in  his  own  proper  person],  coo- 
plains  of  C  D.,  who  has  been  arrested  at  the  suit  of  the  said  A.  B.,  ice. 

Declaration  where  the  party  is  in  Custody, 

[  Venue] — A,  B.,  by  E.  .F.,  his  attorney,  [or,  in  his  own  proper  person],  com- 
plains of  0,  D,,  being  detained  at  the  suit  of  A.  B.^  in  the  custody  of  the  SheiiC 
[or,  the  Marshal  of  the  Marshalsea  of  the  Court  of  King's  Bench,  or  tiie  Warden 
of  the  Fleet.] 

Declaration  after  the  Arrest  of  one  or  more  Defendant  or  Defendants,  and 
where  one  or  more  other  Defendant  or  Defendants,  sludl  hatfe  been  served  only, 
and  not  arrested, 

[  Venice] — A  B!,  by  E,  F.,  his  attorney,]  or,  in  his  own  proper  person],  com- 
plains of  C,  D.,  who  haa  been  arrested  at  the  suit  of  the  said  Jt.  B.,  [or,  being  de-| 
tained  at  the  suit  of  the  said  A.  B.,  Sfc'  as  before],  and  of  G,  IT,,  who  has  beea, 
served  with  a  writ  of  capias  to  answer  the  said  A.  B.,  Sec. 

And  that  the  entry  of  pledges  to  prosecute  at  the  conclusion  of  ihe  dedanl^i 
shall  in  future  be  discontinued. 

n. 

It  is  ordered,  that  the  writ  of  capias  and  distringas,  which  shall  hereafter  be 
sued  out  of  the  superior  Courts  of  Law  at  Westminster  into  the  counties  palatine 
Lancaster  or  Durham,  shall  be  directed  to  the  Chancellor  of  the  ogunty  palatim 
Lancaster  or  his  deputy  there,  or  to  the  bishop  of  Durham  or  his  Ghanoellor 
and  shall  be  in  the  following  form  : — 

Writ  of  Distringas, 

William  the  Fourth,  &c. 

To  the  Chancellor  of  our  county  palatine  of  Lancaster  or  his  deputy  tbere  :  or, 
the  Rev.  Father  in  God——,  by  Divine  Providence  Lord  Bishop  of  Zhsrkam, 
to  his  Chancellor  there],  Greeting  : — We  command  you,  that,  by  our  writ  under 
seal  of  our  said  county  palatine,  to  be  duly  made  and  directed  to  the  Sheriff  of 
county  palatine,  you  command  the  said  Sheriff  [or  if  in  Durham,  that,  by  our 
under  the  seal  of  your  bishopric,  to  be  duly  made  and  directed  to  the  Sheriff  ci  t 
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ttonty  of  Durham^  jou  cause  the  said  Sheriff  to  be  commanded]  that  he  omit  not  B«g.  Gen. 
hj  leason  of  any  liberty  in  his  bailiwick^  but  that  he  enter  the  same  and  distram  up-  ^^?'  * 
on  the  goods  and  chattels  of  C.  D.  for  the  sum  of  40^.  in  order  to  compel  his  ap- 

irance  in  our  Court  of ,  to  answer  A.  B.  in  a  plea  of  trespass  on  the  case 

or,  debt,  or  as  the  case  may  he] ,  and  how  he  shall  execute  that  our  writ  he  make 

lown  to  us  in  our  said  Court,  on  the  — ; ,  day  of now  next  ensuing. 

Witness ,  at  Westminster,  the day  of in  the year 

of  our  reign. 


Notice  to  he  suhscrihed  to  the  foregoing  Writ. 


In  the  Court  of 


Between  A.  B,  Plaintiff 

and 
C  D,  Defendant  ^ 

Mr.  C.  D. 

Take  notice^  that  I  have  this  day  distrained  on  your  goods  and  chattels  in  die 
wm  of  405.,  in  consequence  of  your  not  having  appeared  in  the  said  Court,  to  an- 
swer to  the  said  A.  B  according  to  the  exigency  of  a  writ  of  summons,  bearing  teste 

OD  the day  of ,  and  that,  in  default  of  your  appearance  to  the  present 

writ  within  eight  days  inclusive  after  the  return  hereof^  the  said  A.  B.  will  cause  an 
appearance  to  be  entered  for  you,  and  proceed  thereon  to  judgment  and  execution 
\oT  (iftfie  defendant  he  subject  to  otUlaiory)  will  cause  proceedings  to  be  taken 
to  outlaw  you.] 

*  Wnt  of  Capias.  [  #782  ] 

WiUiam  the  Fourth,  &c. 

To  the  Chancellor  of  our  county  paladne  of  Lancaster,  or  his  deputy  there :  [or, 
To  the  Rev.  Father  in  God  — ,  by  Divine  Providence  Lord  Bishop  of  Durham, 
or  to  his  chancellor  there],  Greeting:  —  We  command  you,  that,  by  our  writ  under 
&e  seal  of  our  said  county  palatine,  to  be  duly  made  and  directed  to  the  Sheriff  of 
onr  said  county  Palatine,  you  command  the  said  Sheriff  [or,  if  in  Durham,  that,  by 
oor  writ  under  the  seal  of  your  bishopric,  to  be  duly  made  and  directed  to  the  Sher- 
iff of  the  county  of  Durham,  you  cause  the  said  Sheriff  to  be  commanded]  that  he 
omit  not  by  reason  of  any  liberty  in  his  baliwick,  but  that  he  enter  the  same,  and 

tike  C.  D.  or ,  if  he  shall  be  found  in  his  baliwick,  and  him  safely  keep 

vntil  he  shall  have  given  him  bail  or  make  deposite  with  him  according  to  law  in  an 
action  on  promises,  [or,  of  debt,  &c.]  at  the  suit  of  A.  B.  or  until  the  said  C. 
D.  shall  by  other  lawful  means  be  discharged  from  his  custody :  and  that  he  further 
command  him,  that,  in  execution  thereof,  he  do  deliver  a  copy  thereof  to  the  said  C. 
-D.  And  that  the  said  writ  do  require  the  said  O.  D.  to  take  notice  that  within  eight 
dajs  after  execution  thereof  on  him,  inclusive  of  the  day  of  such  execution,  he  should 

eause  special  bail  to  be  put  in  for  him  in  our  Court  of to  the  said  action ;  and 

:ti)at  in  default  of  his  so  doing,  such  proceedings  may  be  had  and  taken  as  are  men« 
itioDed  in  the  warning  thereunder  written,  or  indorsed  diereon ;  and  that  he  further  com- 
Inand  the  said  Sheriff,  that  immediately  after  the  execution  thereof,  he  do  return  that 
Itrit  to  our  said  Court,  together  with  the  manner  in  which  he  shall  have  executed  the 
Bame,  and  the  day  of  tho  execution  thereof;  or  that,  if  the  same  shall  remain  aneze- 
cated,  then  that  he  do  so  return  the  same  at  the  expiration  of  four  calendar  months 
from  the  date  thereof,  or  sooner  if  he  shall  be  thereto  required  by  order  of  the 
Court,  or  by  any  judge  thereof. 

Witness ,  st  WestminsieT,  the day  of 


Mmwrandum  to  be  suiicribed  to  the  Writ 

^B.    This  writ  istobe  executed  within  four  calendar  months  fiom  the  date  hero- 
es iDoludiog  the  day  of  sooh  date,  and  not  afterwaids. 
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BflK.  Gen. 
Hkdi.  T.  8 
W.4. 


JFamin^  ea  the  Defendant. 

1.  If  ft  defendant  being  in  onstody,  shall  be  detained  on  this  writ,  or  if  a  defend- 
ant, being  arrested  theroon,  shall  go  to  prison  for  want  of  bail^  the  plaintiff  maj  <ie 
clare  against  snch  defendant  before  the  end  <9f  the  term  next  after  sach  detainer  or 
arrest,  and  proceed  thereon  to  judgment  and  execution. 

2.  If  a  defendant  being  arrested  on  this  writ,  shall  have  made  a  deposite  of  moncjr 
according  to  the  stat.  7  &  8  Geo.  4,  c.  71,  and  shall  omit  to  enter  a  common  ^pear- 
ance  to  the  action,  the  plaintiff  will  be  at  liberty  to  enter  a  common  appearance  for 
the  defendant,  and  proceed  thereon  to  judgment  and  execution. 

3.  If  a  defendant,  having  given  bail  on  the  arrest,  shall  omit  to  pnt  in  special  bail 
as  required,  the  plaintiff  may  proceed  against  the  sheriff,  or  on  the  bail  bond. 

4.  If  a  defendant  having  been  served  only  with  this  writ,  and  not  arrested  tber»- 
on,  shall  not_  enter  a  common  appearance  within  eight  days  after  such  service,  the 
plaintiff  may  enter  a  common  appearance  for  such  defendant,  and  proceed  thereon  to 
judgment  and  execution. 

IndorsemenU  to  he  made  on  a  %mt  of  Capuu. 

Bail  for  £ ,  by  affidavit 

Or. 

Bail  for  £ ,  by  order  of  [ncaning  the  judge  making  the  order,]  dated  the 

day  of 


[  ♦788  J      •This  writ  was  issued  by  K  F»  of  ^— ,  attorney  for  the  plaintiff  [or  plaiotiih  J 
wiihin  named. 
Or, 

This  writ  was  issned  in  person  by  the  plaintiff  within  named  [mention  the  d^ 
or  parish,  and  aiso  the  name  of  the  hamlet,  street,  and  also  the  number  of  the 
house  of  the  ploaniiff"'s  residence^  if  any  such  there  heJ\ 


ReK.  oeBu  ^^ 

Hil..  T.  HtLAKT  Tb&u,  8  W.  4. 

8W.4. 

^^rifflo  ^*'  ^  ^^^^t  *^**  i*i  <5ase  a  rule  of  Court  or  judge's  order  for  returning  a  bailsbk 
bring  in  ^^  ^^  capias  shall  expire  in  vacation  and  the  sheriff  or  other  officer  having  the  r»- 
the  body  turn  of  such  writ,  shall  return  cepi  corpus  thereon,  a  judge's  order  may  thereupon 
of  defend-  issue,  requiring  the  sheriff  or  other  officer,  within  the  like  number  of  days  after  the 
ant  m  v»^  service  of  such  order,  as  by  the  |»aotice  of  the  Court  is  prescribed  with  respect  to 
roles  to  bring  in  the  body  issued  in  term^  to  bring  the  defendant  into  Court,  bj  forth* 
with  putting  in  and  perfecting  bail  above  to  the  action  ;  and  if  the  sheriff  or  other  o^ 
ficer  shall  not  duly  obey  such  order,  and  the  same  shall  have  been  made  a  role  of 
Oourt  in  the  Term  next  following,  it  shall  not  be  necessary  to  serve  such  rule  of  Cooit, 
or  to  make  any  fresh  demand  thereon,  but  an  attachment  shall  issue  forthwith  for 
disobedience  of  such  order,  whether  the  bail  shall  or  shall  not  have  been  pot  in  lad 
peifieoted  in^  the  mean  time. 


Reg.  Oea.  Tbinitt  Txbx,  8  W.  4. 
Trin.  T.  8 

I^eolariBg  I-  It  IB  deolaied  and  ordered,  that  in  all  cases  in  whioh  a  defendant  shell  btve 

agalnsi  been  or  shall  be  detained  in  prison  or  any  writ  of  capias  or  detainer  under  the  ^^ 

prlMNiart.  ute  2  W.  4;  e.  88,  Or  baing  amsted  thereon,  shaU  go  to  prisoQ  for  want  of  bitL  to^ 


In  siD  oases  io  which  he  sball  have  been  or  ahall  be  rendered  to  prison  bef«e  decUr-  R*  Om. 
ition  on  any  such  procens,  the  plaintiff  in  snch  process  shall  declare  agUDst  such  de-  ^~  "■ ' 
fendant  before  tbe  end  of  the  next  term  af^er  anch  arrest  or  detainer,  or  render,  and 
notice  thereof,  otherwise  such  defendant  shall  be  entitled  to  be  dtsoharge4  fioDi  saoh 
airest  or  detainer,  upnn  entering  an  appearance  according  to  the  form  set  forth  in 
the  aforesaid  statnte,  2  W.  4,  c,  39,  schedule  No.  2  ;  nnless  further  time  to  declata 
ihall  ha^e  been  given  tu  such  plaintiff  bj  rule  of  Court,  or  order  of  a  judge. 

2.  It  is  ordered,  that,  from  the  present  day  in  all  actions  against  prisoners  in  the  PlaM  bj 
eoBlody  of  the  Marshal  of  the  MarshaUta,  or  of  the  Warden  of  the  FUet.  or  of  the  P*i»M«*M- 
dierifll  the  defendant  sliall  plead  to  the  declaration  at  the  same  time,  in  the  same 
manner,  and  under  the  fime  rules,  as  in  actions  against  defendants  wh^ara  not  in 
custody. 

3.  It  is  ordprad,  that,  from  and  after  the  10th  day  of  J\jly  next,  where  the  plain-  Bender  af. 
tiff  proceeds  by  action  of  debt  on  the  reeognizanco  of  bail  in  any  of  the  Courts  of  ^P™" 
IVestmiuater,  the  bail  iihall  be  at  liberty  to  render  their  principal  at  any  time  within  ^*''^!^?* 
tbe  space  of  fourteen  days  ne*t  after  the  service  of  the  process  upon  them,  but  not  j^^jl 

at  any  later  period ;  and  that  upoQ  snob  render  being  doly  made,  and  notice  thereof 
^ven,  tbe  proceedings  shall  be  stayed  upon  payment  of  the  costa  of  the  writ  «a&  ser- 
vioB  thereof  only. 

HiLART  Tbhk,  4  W.  4. 

It  is  ordered,  that  from  and  after  the  first  day  of  Easter  term  next  include,  thi>  Stt-p'?' 
following  rules  shall  be  in  force  in  tie  Courte  of  King's  Bench,  Common  Pleia,  and  ^.'T  ' 
Ezcheqner  of  Pleas,  and  Courts  of  Error  in  the  Exchequer  Chamber. 

1.  No  demnrrer,  nor  any  pleadings  subsequent  to  the  declaration,  shall  in  any  ^„„„rr(r 
cue  be  filed  with  any  officer  of  the  Court,  but  the  Sams'  shall  alwa^  be  delivered  be-  lo  be  de- 
tween  the  parties.  liiered,  ncit 

•2.  In  the  mar^n  of  every  demurrer,  before  it  is  signed  by  counsel  some  matter  J:'*'';.., , 
of  law  intended  to  be  argued  shall  bo  stated,  and  if  any  demurrer  shall  be  delivered  I     '''^\ 
without  such  statement,  or  with  a  fi-ivoious  statement,  it  may  be  set  aside  as  iiregii-  5:'"'*^? 
lar  by  the  Court  or  a  judge,  and  leave  may  be  given  to  ugn  jodgment  as  for  want  of  tt^ra»  de- 
•  plea.  murrer 

Provided,  that  the  party  demurring  may,  at  the  time  of  the  argnment,  inmst  npor  tigaed. 
any  further  matters  of  law,  of  which  notice  shall  have  been  riveii  ta  the  Court  in  th[<  *'<l>^ 
I  °  points  not 

3.  No  rule  for  joinder  in  demturer  shall  be  teqoired,  bnt  Uie  par^  demnrring  ),e  urgoed. 
may  demand  a  joinder  in  demurrer,  and  the  opposite  party  sball  M  bound,  within  No  rule  to 
fonr  days  after  such  demand,  to  deliver  the  same,  otherwise  judgment.  J*'"  i"  ^ 

4.  To  a  joinder  in  demurrer  no  signature  of  a  lerjeant,  or  other  ooonsel  shall  be  "°^'' ; 
neoewary,  nor  any  fee  allowed  in  respect  thereof.  dcmunvr 

5.  The  issue,  or  demurrer  book,  shall,  on  all  oeoaaions,  be  made  up  by  the  suitor.  Dt«d  not 
his  attorrcy,  or  agent,  as  the  case  may  be,  and  not,  as  heretofore,  by  any  officer  of  lie  signad. 
Ibe  Court,  J'"^^! 

fi,  No  motion,  or  rule  for  a  concilium,  shall  be  required,  but  demurrers,  as  well  ,^,l^ 
u  all  special  cases,  and  special  verdicts,  shall  be  set  down  for  argument,  at  the  re-  niuirer. 
quest  of  either  party,  with  the  clerk  of  the  rules  in  the  King's  Bench  and  Eichequur,  Scitiug 
ani]  a  secondary  in  the  Common  Pleas,  upon  payment  of  a  fee  of  one  shilling,  and  ''?''''  '!>•■ 
notice  thereof  bKdI!  be  given  forthwith  by  such  party  to  the  opposite  party.  ^  j  5^ 

7.  Four  clear  days,  before  the  day  appointed  for  argument,  the  plaintiff  shall  do-  niurrer. 
liter  copies  of  the  demurrer  book,  special  case,  or  special  verdict,  to  the  Lord  Chief  Delirerj 
Justice  of  the  King's  Bench,  or  Common  Pleas,  or  Lord  Chief  Baron,  as  the  case  of  paper 
may  be,  and  the  pcnior  judge  of  the  Court  in  which  the  action  is  brought,  and  the  ''™'*- 
defendant  shall  deliver  copies  to  the  other  two  judges  of  the  Court  next  in  seniority  ; 
ud,  in  default  thereof,  by  either  party  the  o^r  party  may,  on  the  day  following, 
•ieliTer  suoh  copies  a«  ought  to  have  been  so  delivered  by  die  party  making  default ; 
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Bag.  G«n.  and  the  party  making  default  shall  not  be  heard  until  he  shall  have  paid  for  mk 
w  V^'  *     copiefl,  or  deposited  with  the  clerk  of  the  rules  in  the  King's  Bench  and  Exchequer, 

or  the  secondary  in  the  Common  Pleas,  as  the  case  may  be,  a  sufficient  sum  to  ptj 
JudffmffU    for  such  copies. 

rceootrtd.  Where  a  defendant  shall  plead  a  plea  of  judgment  recovered  in  another  Court,  be 
T^*^  ^  Bhall,  in  the  margin  of  such  plea,  state  the  date  of  such  judgments,  and  if  such  judg- 
^dcrment  ^^^^  8^^^^  be  in  a  Court  of  record,  the  number  of  the  roll  on  which  such  proceedings 
recovered  are  entered,  if  any ;  and  in  default  of  his  so  doing,  the  plaintiff  shall  be  at  liberty  to 
the  num^  sign  judgment  as  for  want  of  a  plea ;  and  in  case  the  same  be  falsely  stated  by  the 
*er  of^ll  defendant,  the  plaintiff,  on  producing  a  certificate  from  the  proper  officer,  or  person 
8tat«l  in  ^^'^'^g  *^o  custody  of  the  records  or  proceedings  of  the  Court  where  such  judgment 
the  mar-  ^  alleged  to  be  recovered,  that  there  is  no  such  record  or  entry  of  a  judgment  is 
gin.  therein  stated,  shall  be  at  liberty  to  sign  judgment  as  for  want  of  a  plea,  by  leave  of 

the  Court  or  a  judge.  (iU^ 

Error, —  9.  No  writ  of  error  shall  be  a  superstdeas  of  execution,  until  service  of  the  notice 
Writ  of  er-  ^f  i\^q  alldwance  thereof,  containing  a  statement  of  some  particular  ground  of  error  in- 

pereedeaa*"  ^^^^  *»  ^  argued. 

with  Provided,  that  if  the  error  stated  in  such  notice  shall  appear  to  be  frivolous,  the 

points  to  Court,  or  a  judge  upon  summons,  may  order  execution  to  issue. 
be  argued.  10.  No  rule  to  certify  or  transcribe  the  record  shall  be  necessary,  but  the  plaintiff 
£zeoution  ^  ^^^^^  shnllf  within  twenty  days  after  the  allowance  of  the  writ  of  error,  get  the  ttan- 
friv^loos.  script  prepared  and  examined  with  the  clerk  of  the  errors  of  the  Court  in  which  the 
No  mle  to  judgment  is  given,  and  pay  the  transcript  money  to  him ;  in  default  whereof,  thed*«- 
^*'^»^y*Jjd  fendant  in  error,  his  executors  or  administrators,  shall  be  at  liberty  to  agn  judgment 
^'"^■^••'  of  non  pros.  The  clerk  of  the  errors  shall,  after  payment  of  the  transcript  mon- 
ey, deliver  the  writ  of  error,  when  returnable,  with  the  transcript  annexed,  to  the 
cleik  of  the  errors  of  the  Court  of  Error. 
[  ♦735  J  ♦11.  No  rule  to  allege  ditiinution,  nor  rule  to  assign  errors,  nor  scire  facias  qnare 
Biminii^  executionem  non,  shall  be  necessary  in  order  to  compel  an  assignment  of  errors,  but 
•ienment  "^^^^^  ei^i  days  after  the  writ  of  error,  with  the  transcript  annexed,  shall  have  been 
of  errors,  delivered  to  the  clerk  of  the  errors  of  the  Court  of  error,  or  to  the  signer  of  the  writs 
scLfa,  in  the  King's  Bench,  in  cases  of  error  to  that  Court^r  within  twenty  days  after  the 
quart  ««•-  allowance  of  the  writ  of  error,  in  cases  of  error,  c6r$m  nobis  coram  viSis  the  plain- 
^^'  tiff  in  error  shall  assign  errors ;  and  on  failure  to  assign  errors,  the  defendant  in  er- 

ror, his  executors  or  administrators,  shall  be   entitled  to  sign  judgment  of  non 
pros.  V^^^y*^ 
^  r^eed       ^^*       ®  assignment  of  errors,  and  subsequent  pleadings  thereon,  shall  be  delir- 
jnp  in  erf  ered  to  the  attorney  of  the  opposite  party,  and  not  filed  with  any  officer  of  the 
ror.  Court. 

No  tcLfa,  13.  No  scire  facias  ad  audiendum  errores  shall  be  necessary  (unless  in  case  of 
a<2  auditn"  ^  ©hange  of  parties) ;  but  the  plaintiff  in  error  may  demand  a  joinder  in  error,  or 
^m  trro-  ^j^^  ^  ^j^^  assignment  of  errors,  and  the  defendant  in  error,  his  executors  or  admin- 
Joindep  in  istrators,  shall  be  bound,  within  twenty  days  after  such  demand  to  deliver  a  joinder 
error  or  plea,  or  to  demur,  otherwise  the  judgment  shall  be  reversed, 

within  rrovided,  that  if  in  any  case  the  time  allowed,  as  herein  before  mentioned,  for 

davs*^  getting  the  transcript  prepared  and  examined,  for  assigning' errors,  or  for  delivering 
Where  *  joinder  in  error,  or  plea,  or  demurrer,  shall  not  have  expired  before  the  10th  day 
twenty  of  August  in  any  year,  the  party  entitled  to  such  time  shall  have  the  like  ttme,  for 
days  ex*  the  same  purpose,  after  the  24th  day  of  October,  without  reckoning  any  of  the  dajs 
lOth^A^    before  the  10th  of  Au^t 

gust     "        Provided  also,  that  in  all  cases  such  time  may  be  extended  by  a  judge's  order. 
Farther  Provided  also,  that  in  all  cases  of  writs  of  error  to  reverse  fines  and  common  w- 

time  may  ooveries,  a  scire  facias  to  the  terre-tenants  shall  issue,  as  heretofore. 
^  allowed.  ^^  When  issue  in  law  is  joined,  either  party  may  set  down  the  case  for  argo- 
ply  to  2^  °^®^*  ^^  *^®  <5l®rk  of  the  errors  of  the  Court  of  Error,  or  the  clerk  of  the  rules  ia 
Tore  in  the  King's  Bench,  (as  the  case  may  require),  and  forthwith  give  notice  in  wri^ 
6nis,  fto.  thereof  to  the  other  party,  and  proceed  to  argument  in  like  manner  as  on  a  demuner, 
without  any  rule  or  motion  for  a  concilium. 
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15.  Fonr  clear  days  before  the  day  appointed  for  argument,  the  plaintiff  in  error  ^^.P^\ 
ifaall  deliver  copies  of  the  judgment  of  the  Court  below,  and  of  the  assignment  of     ^*  '^'  * 
errors,  and  of  the  pleadings  thereon,  to  the  judges  of  the  King's  Bench,  on  writs  of  getting* 
error  from  the  common  Pleas  or  Exchequer,  and  to  the  judges  of  the  common  Pleas,  case  fur 
on  writs  of  error  from  the  King's  Bench;  and  the  defendant  in  error  shall  deliver  argument 
copies  thereof  to  the  other  judges  of  tbe  Court  of  Exchequer  Chamber  before  whom  r^* '^^'J 
the  case  is  to  be  heard  ;  and  in  default  by  either  party,  the  other  party  may  deliver  jjo^j^^ 
such  books  as  ought  to  have  been  delivered  by  the  party  making  default,  and  the 

party  making  default  shall  not  be  heard  until  he  shall  have  paid  for  such  copies, 
or  deposited  with  the  clerk  of  the  errors  or  the  clerk  of  the  rules  in  the  Eling's  Bench, 
(as  the  ease  may  be,)  a  sufficient  sum  to  pay  for  such  copies. 

16.  No  entry  on  record  of  the  proceedings  in  error  shall  be  necessary  before  set-  Prooecd- 
ting  down  the  case  for  argument,  but  ^ter  judgment  shall  have  been  given  in  the  ^^wneed' 
Court  of  Error  in  the  Exchequer  Chamber,  either  party  shall  be  at  liberty  to  enter  ^q^  ^^  gn_ 
tbe  proceedings  in  error  on  the  judgment  roll  remaining  in  the  Court  below,  on  a  tered  be- 
certiJBcate  of  a  clerk  of  the  errors  of  the  Exchequer  Chamber  of  the  judgment  ^ven,  fore  argu- 
for  which  »  fee  of  three  shillings  and  four  pence,  and  no  more,  shall  be  charged.  ™*°*' 

17.  Notice  of  taxing  costs  shall  not  be  necessary  in  any  case  where  the  defendant  Notices  of 
has  not  appeared  in  person,  or  by  his  attorney  or  guardian,  notwithstanding  the  taxation, 
general  rule  of  Trinity  Term,  1  W.  4,  s.  12. 

18.  It  shall  not  be  necessary  to  repass  any  nisi  prius  record  which  shall  have  KepaMing 
heen  once  passed,   and  upon  which  the  fees  of  passing  shall  have  been  paid ;  ^^^^ 
and  if  it  shall  be  necessary  to  amend  the  day  of  the  teste  and  return  of  the   dis- 
tringas   or  habeas  corpora^   or  of  the  clause   of  nisi  prius ,  the  same  may  be 

done  by  the  order  of  a  judge  obtained  on  an*application  ex  parte.  ^ 

*19   Writs  of  trial  shall  be  sealed  only,  and  not  signed.  [  *736  1 

20.  Either  party,  after  plea  pleaded,  and  a  reasonable  time  before  trial,  may  give  Writs  of 
notice  to  the  other,  either  in  town  or  country  in  the  form  hereto  annexed,  marked  A.,  trial, 
or  to  the  like  effect,  of  his  intention  to  adduce  in  evidence  certain  written  or  printed  f"***^^^^ 
documents  ;  and  unless  the  adverse  party  shall  consent  by  indorsement  on  such  no-  "ocumenw. 
tice  within  forty  eight  hours,  to  make  the  admission  specified,  the  party  requiring 
each  admission  may  call  on  the  party  required  by  summons  to  show  cause  before  a 
judge  why  he  should  not  consent  to  such  admission,  or  in  case  of  refusal  be  subject 
to  pay  costs  of  proof;  and  unless  the  party  required  shall  expressly  consent  to  make 
such  admission,  the  judge  shall,  if  he  think  the  application  reasonable,  make  an  or- 
der, that  the  costs  of  proving  any  document  specified  in  the  notice,  which  shall  be 
proved  at  the  trial  to  the  satisfaction  of  the  judge  or  other  presiding  officer,  certified 
uy  his  indorsement  thereon,  shall  be  paid  by  the  party  so  required,  whatever  may  be 
tbe  result  of  the  cause. 

Provided,  that  if  the  judge  shall  think  the  application  nnreaaonable,  he  shall  in- 
dorse the  summons  accordingly. 

Provided  also,  that  the  judge  may  give  «uoh  time  for  inquiry  or  examination  of 
the  documents  intended  to  be  offered  in  evidence,  and  give  such  direction  for  inspec- 
tion and  examination,  and  impose  such  terms  upon  the  party  requiring  the  admis- 
sion, as  be  shall  think  fit. 

If  the  party  required  shall  consent  to  the  admission,  the  judge  shall  order  the 
same  to  be  made. 

No  costs  of  proving  any  written  or  printed  document  shall  be  allowed  to  any  parfy 
who  shall  have  adduced  the  same  in  evidence  on  any  trial,  unless  he  shall  have 
given  such  notice  as  aforesaid,  and  the  adverse  party  shall  have  refused 
or  neglected  to  make  such  admission,  or  the  judge  shall  have  indorsed  upon 
the  summons  that  he  does  not  think  it  reasonable  to  require  it. 

A  judge  may  make  such  order  as  he  may  think  fit  respecting  the  costs  of  the  ap- 
plication, and  the  costs  of  the  production  and  inspection,  and  in  the  absence  of  a 
special  order  the  same  shall  be  costs  in  the  cause. 
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Btt.  Gen 
Bil.T.4 
W.4. 


FOEM  OT  NOTICE  RXFBRRXD  TO. 


A. 


In  the  K.  B.  ["  C.  P."  or  Exchequer."] 


CD.) 


[♦7f3 


Take  notice,  that  the  plaintiff  [or  "  defendant "]  in  this  cause  proposes  to  addues 
in  evidence  the  wveral  documents  hereunder  specified  and  that  the  same  maj  he  in* 
spected  by  the  defendant,  [or  "  plaintiff''],  his  attorney  or  agent,  at  ,<m 

,  between  the  hours  of  ,  and  that  the  defendant  \or  "  plain- 

tiff'*]  will  be  required  to  adroit  that  such  of  the  said  documents  as  are  specified  lobe 
originals,  were  respectively  written,  signed  or  executed,  as  they  purport  respective- 
ly to  have  been  ;  that  such  as  are  specified  as  copies  are  true  copies ;  and  such  doe- 
uments  as  are  stated  to  have  been  served,  sent;  or  delivered  were  so  served,  Eent, 
or  delivered  respectively,  saving  all  just  exceptions  to  the  adnussibility  of  all  such 
documents  as  evidence  in  this  cause.     Dated,  &c. 

G.  H.  attorney  for  plaintiff  ["  or  defendant"] 
To  E.  F.  attorney  or  agent  for 

defendant  [or  •*  plaintiff."] 
[Bere  describe  the  documents ,  the  manner  of  doing  which  may  be  as  foBows :] 

♦originals. 


Description  of  the  Documents. 


I 


Date. 


Deed  of  Covenant  between  A.  B,  and  C.  D,  first  part, 
and  E.  F.  second  part        

Indenture  of  lease  from  A.  B.  io  C.  D 

Indenture  of  Eelease  between  A.  B.^  C.  D.,  first  part, 
&CG 

Letter  -—  Defendant  to  Plaintiff   . , 

Policy  of  Insurance  on  Goods  by  Ship  Isabella,  on  voy- 
age from  Oporto  to  London 

Memorandum  of  A^eement  between  (7.  D.,  Captain 
of  said  Ship,  and  M.  F,       

Bill  of  Exchange  for  £100,  at  three  months,  drawn  by 
A,  B.  on  and  accepted  by  C.  D,  indorsed  by  ~ 
BndG.K       


} 

drawn  by  ) 
by  E.  F..  i- 


1st  January,  1828. 
Ist  February,  1828. 
2d  February,  1828. 

1st  March,  1828. 
3d  December,  1827. 

Ist  January,  1828. 
Ist  May,  1829. 


COPIES. 


Description  of  Docaments. 


Original  or  Duplicate,  serredt 
sent  or  delivered,  whoi,  bov« 
and  by  whom. 


Begister  of  Baptism  of  A.  B./m  / 
the  parish  of  X ) 

Letter  —  Plaintiff  to  Defendant. 


Notice  to  Produce  Papers      .     . 

Record  of  a  Judgment  of  the 

Court  of  King's  Bench,  in  an 

action,  J.  S,  y.  J,  I^.    .     .     . 
Letters  Patent  of  King  Charles  1  ,  ,  ^       ^  ««^ 

n.  in  the  BoUfl  OhaiSl .     .     .  ^  |l8t  Jan.  1680. 


1st  Jan.  1808. 
1st  Feb.  1828. 

1st  March,  1828. 


Trinity  Term, 
10th  Geo.  IV. 


Sent  by  Geoenl 
Post,  2d  Feb. 
1828. 

Senred  2d  MwA, 
1828,  on  defen- 
dant's attonujt    \ 
by  ^.  F.  of 


OF  STATUTJfiS.  *788 


*HiLABT  TiBif ,  4  Will.  4. 

Whereas  it  is  provided  by  the  stat.  8  &  4  Will.  4,  s.  42,  b,  1,  that  the  judg-  ^J^'r^ 
es  of  the  superior  Courts  of  Common  Law  at  Wiestmituter,  or  any  eight  or  more  of  '^4^ " 
dieiD,  of  whom  the  Chiefs  of  each  of  the  said  Courts  should  be  three,  should  and  Reciul  of 
might,  by  any  rule  or  order  to  be  from  time  to  time  by  them  made,  in  term  or  vaca-  »tat.  3  &  4 
tiop,  at  any  time  within  five  years  from  the  time  when  the  said  act  should  take  effect,  ^"*'  j*  ^ 
make  such  alterations  in  tJie  mode  of  pleading  in  the  said  Courts,  and  in  the  mode      ' 
of  entering  and  transcribing  pleadings,  judgments  and  other  proceedings  in  ac- 
tions at  law.  and  such  regulations  as  to  the  payment  of  costs,  and  otherwise,  for  car- 
lying  into  effect  the  said  alterations,  as  to  them  might  seem  expedient ;  which  rules, 
orders,  and  regulations  were  to  be  laid  before  both  Houses  of  Parliament  as  therein 
mentioned,  and  were  not  to  have  effect  until  six  weeks  after  the  same  should  have 
been  so  laid  before  both  Houses  of  Parliament,  but  after  that  time  should  be  binding 
and  obligatory  on  the  said  Courts,  and  all  other  Courts  of  common  law,  and  be  of  the 
like  force  and  effect  as  if  the  provisions  contained  therein  had  been  expressly  enact- 
ed by  parliament. 

Provided  that  no  such  rule  or  order  should  have  the  effect  of  depriving  any  person 
of  the  power  of  pleading  the  general  issue,  and  of  giving  the  special  matter  in  evi- 
dence, in  any  case  wherein  he  then  was  or  thereafter  should  be  entitled  so  to  do,  by 
virtue  of  an  act  of  parliament  then  or  thereafter  to  be  in  force. 

It  is  therefore  ordered,  that  from  and  after  the  first  day  of  JSaster  Term  n^xt  in- 
clasive,  unless  parliament  shall  in  the  mean  time  otherwise  enact,  the  following  roleB 
and  regulations,  made  pursuant  to  the  said  statute,  shall  be  in  force. 

,  First,  Genebal  Rxtlxs  and  Regulations. 

1.  Eveiy  pleading,  as  well  as  the  declaration,  shall  be  entitled  of  the  dajMf  the  ^^  V^^^- 
month  and  year  jrhen  the  same  was  pleaded,  and  shall  bear  no  other  time^Wate,  i^^nUtl»i 
and  every  declaration  and  other  pleading  shall  also  be  entered  on  the  record  made  of  the  day 
ap  for  trial  and  on  the  judgment-roll,  under  the  date  of  the  day  of  the  month  and  and  year 
year  when  the  same  respectively  took  place,  and  without  reference  to  any  other  time  ^^«n 

or  date,  unless  otherwise  specially  ordered  by  the  Court  or  a  judge.  ^^?  t  h« 

2.  No  entry  or  continuances  by  way  of  imparlance,  curia  advisari  vtdt,  vice  comes  ^  entered 
non  misit  breve,  or  otherwise  shall  be  made^  upon  any  record  or  roll  whatever,  or  in  of  xeoord. 
the  pleadings,  except  the  jurat.ur  ponitur  in  respectu,  which  is  to  be  retained. 

Provided  that  such  re^^lation  shall  not  alter  or  afi^t  any  existing  rules  of  practice  No  Contin- 
18  to  the  times  of  proceeding  in  the  cause.  aanoee  to 

Provided  also,  that  in  all  cases  in  which  a  plea  puis  darrein  eontintutnce  is  now  ^q*  to^a?* 
by  law  pleadable  in  banc,  or  at  nisi  prius,  the  same  defence  may  be  pleaded,  with  an  fogt  t^e 
allegation  that  the  matter  arose  after  the  last  pleading,  or  tlie  issuing  of  the  jury  pro-  times  of 
cess,  as  the  case  may  be.  •  prooeed- 

Provided  also,  that  no  such  plea  shall  be  allowed,  unless  accompanied  by  an  affi-  p^' 
davit  that  the  matter  thereof  arose  within  eight  days  next  before  the  pleading  of  such  d^r^^ 
pleas,  or  unless  the  Court  or  a  judge  shall  otherwise  order.  con/tao- 

3.  All  judgments,  whether  interlocutory  or  final,  shall  be  entered  of  record  of  the  anct. 
day  of  the  month  and  year,  whether  in  term  or  vacation,  when  signed,  and  shall  not  ^®*^7/' 
ha^  relation  to  any  otber  day.  .  ^^SLx 
•  Provided,  that  it  shall  be  competent  for  the  Court  or  a  judge  to  order  a  judgment  to  be  en- 
to  be  entered  nunc  pro  tunc.                                                                                       tered  of 

*4.  No  entry  shall  be  made  on  record  of  any  warrants  of  attorney  to  sue  or  dc-  ^«  ^7 
fend.  ▼hen 

5.  And  whereas,  by  the  mode  of  pleading  hereinafter  prescribed,  the  several  dls-  r  ^^739 1 
pQted  fietctB  material  to  the  merits  of  tihe  case  will,  before  the  trial,  be  brought  to  '-  '' 
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Keg.  Oen.   the  notice  of  tlie.respeoiiye  parties  more  distinctly  than  heretofore  ;  and  by  the  add 

Hil.  T.       act  of  the  8d  Sc  4th  Will.  4,  c.  42,  s.  23,  the  powers  of  amendment  at  the  trial,  b 

-JVu/rc  pro  ^^^^^  ^^  variance  in  particolais  not  material  to  the  merits  of  the  case^  are  greatly  ttr 

tunc.  larged: 

Warrants        Several  counts  shall  not  be  allowed,  unless  a  distinct  subject-matter  of  complaint 

of  attorney  is  intended  to  be  established  in  respect  of  each ;  nor  shall  several  plea^,  or  avowries, 

tered  ^°"     ^^  cognizances  be  allowed,  unless  a  distinct  ground  of  answer  or  defence  is  intended  ' 

Several       ^  ^  established  in  respect  of  each. 

eoants  and      Therefore,  counts  founded  on  one  and  the  same  principal  matter  of  complaint,  but 

pleas  not    varied  in  statement,  description,  or  circumstances  only,  are  not  to  be  allowed. 

allowed.  ^  ^  Counts  founded  upon  the  same  contract,  described  in  one  as  contract 

in  deolara-  ^^^^^^^  &  condition,  and  in  another  as  a  contract  with  a  condition,  are  not  to  be  ai- 

tions.  lowed  ;  for  they  are  founded  on  the  same  subject-matter  of  complaint,  and  are  only 

Contract     variations  in  the  statement  of  one  and  the  same  contract. 

with  con-        So,  counts  for  not  giving,  or  delivering,  or  accepting  a  bill  of  excbange  in  paymeot, 

Non  de-      according  to  the  contract  of  sale,  for  goods  sold  and  delivered,  and  for  the  price  of  ' 

livery  of     ^^^  ^™®  goods  to  be  paid  in  money,  are  not  to  be  allowed. 

bill  in  pay-      So,  counts  for  not  accepting  and  paying  for  goods  sold  ;  and  for  the  price  of  the 

ment.  game  goo^,  as  goods  barga.ined  and  sold,  are  not  to  bo  allowed. 

ceofni  ^^^  counts  upon  a  bill  of  exchange'or  promissory  note,  and  for  the  conaderadoa 

and  pay^     ^^  ^^®  ^^^  ^  °^^  ^  goods,  moAey,  or  otherwise,  are  to  be  considered  as  founded  (a 

ing  for        distinct  subject-matters  of  complaint ;  for  the  debt  and  the  security  are  different  oofi- 

goods.         tracts,  and  such  counts  are  not  to  be  allowed. 

nota"*         Two  counts  upon  the  same  policy  of  ansurauce  are  not  to  be  allowed. 

Policies.  ^i^t,  a  count  upon  a  policy  of  insurance,  and  a  count  for  money  had  and  leceiTiBd 

Premium.    ^  recover  back  the  premium  upon  a  contract  implied  by  law,  are  to  be  allowed. 

Charter-         Two  counts  on  the  same  charter-party  are  not  to  be  allowed. 

partiM.  "^jxt,  a  count  for  freight  upon  a  charter-party,  and  for  freight  ^tto  rata  itmuris, 

^mvae       ^^^  *  contract  implied  by  law,  are  to  be  allowed. 

and  use  Counts  upon  a  demise,  and  for  use  and  occupation  of  the  same  land  for  the  nme 

and  oooa-    time,^|e  not  to  be  allowed. 

pation.  InVbons  of  tort  for  misfeasance,  several  counts  for  the  same  injury,  varying  ths 

^oe^      description  of  it,  are  not  to  be  allowed. 

Nonftes-         -^  ^^  ^^^^  actions  for  nonfeasance,  several  counts  founded  on  varied  statemeoti  of 

anoe.  the  same  duty  are  not  to  be  allowed. 

Trespass         Several  counts  in  trespass,  for  acts  committed  at  the  same  time  and  place,  are  oot 

wrf^i<a/«  to  be  aUowed, 

^.  V  '       Where  several  debts  are  alleged  in  indebitatus  assumpsit  to  be  due  in  respect  of 

several  matters,  «2r.  gr,  for  wages,  work,  and  labor  as  a  hired  servant,  work  and  /a- 
hor  generally,  goods  sold  and  delivered,  goods  bargained  and  sold,  money  lent, 
money  paid,  money  had  and  received,  and  the  like,  the  statement  of  each  debt  is  U) 
be  considered  as  amounting  to  a  several  count  within  the  meaning  of  the  rule  whick 
forbids  the  use  of  several  counts,  though  one  promise  to  pay  only  is  alleged  in  oonadr 
eration  of  all  the  debts. 
Aeooont  Provided,  that  a  copnt  for  mon<>y  due  on  an  account  stated  may  be  joined  with  aiiy 

stated.        other  count  for  a  money  demand,  though  it  may  not  be  int-ended  to  establish  a  dis- 
tinct subject-matter  of  complaint  in  respect  of  each  of  such  counts. 
Several  The  rule  which  forbids  the  use  of  several  counts,  is  not  to  be  considered  as  pre* 

breaches     eluding  the  plaintiff  from  alleging  more  breaches  than  one  of  the  same  contract  ib 

die  same  count. 
[  ♦740  J      *Pleas,  avowries,  and  cognizances,  founded  on  one  and  the  same  principal  matter, 
Instances    but  varied  in  statement,  description,  or  circumstances  only,  (and  pleas  in  bar  inr^r 
and  avoir-  P^^^in  are  within  the  rule),  are  not  to  be  allowed. 

j^es,  &0.         ^^'  ST'  Pleas  of  solmt  ad  diem  and  of  sohit  post  diem,  are  bodi  pleas  of  pj' 
Payment,    ment^  varied  in  the  circumstance  of  time  only,  are  not  to  be  allowed. 
Accord  But  pleas  of  payment,  and  of  accord  and  satisfaction,  or  of  xelaaae,  are  distinct  and 

«^jj^    axe  to  be  aUowed.  • 
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Pleas  of  an  agreement  to  accept  the  secnnty  of  A.  B,  in  discharge  of  the  plaintiff's  Beg.  Gen\ 
demand,  and  of  an  agreement  to  accept  the  seciuity  of  (7.  D,,  for  tibe  lil^  purpose,  ^'?'  f 
are  also  distinct,  and  to  be  allowed.  -jRelcasJi 

But  pleas  of  an  agreement  to  accept  the  security  of  a  third  person,  in  discharge  of  Liability 
the  plaintiff's  demand,  and  of  the  same  agreement,  describing  it  to  be  an  agreement  of  third 
to  forl)ear  for  a  time,  in  consideration  of  the  same  security,  are  not  distinct ;  for  they  party, 
are  only  variations  in  the  statement  of  one  and  the  same  agreement,  whether  more  ^^^Jq 
or  les?  extensive,  in  consideration  of  the  same  security,  and  not  to  be  allowed.  forbear  in 

In  trespass  qtusre  clausvm  fregit,  pleas  of  soil  and  freehold  of  the  defendant  in  oonsidera- 
the  locus  in  quo,  and  of  the  defendant's  right  to  an  easement  there — pleas  of  right  tion  of  lia^ 
of  way,  of  common  of  pasture,  of  common  of  turbary,  and  of  common  of  estovers,  are  ^^}^\  ^^ 
distinct,  and  are  to  be  allowed.  tv* 

But  pleas  of  right  of  common  at  all  times  of  the  year,  and  of  such  right  at  particu-  x,,'^.  ^e^.^ 
lar  times,  or  in  a  qualified  manner  are  not  to  be  allowed.  element, 

So  pleas  of  right  of  way  over  the* /bet**  in  quo^  varying  the  termini  or  the  purpo-  "gl»t  of 
sea,  are  not  to  be  allowed.  •  T/^m- 

Avowries  for  distress  for  rent,  and  for  distress  for  damage  feasant  are  to  be  al-  ^qq  ^j^m. 
lowed.  mon  of 

But  avowries  for  distress  for  ren!,  varying  the  amount  of  rent  reserved,  or  the  times  turbary, 

at  which  tho  rent  is  payable,  are  not  to  be  allowed.  *°^  ^*^ 

'     The  examples  in  this  and  other  places  specified,  are  given  as  some  instances  only  ^j-^^  ^f 

of  tho  application  of  the  rules  to  which  they  relate ;  but  the  principles  contained  in  common. 

the  rules  are  not  to  be  considered  as  restricted  by  the  examples  specified.  Right  of 

6.  Where  more  than  one    count,  plea,  avowry,  or  cognizance,   shall  have  been  way, 
used  in  apparent  violation  of  the  preceding  rule,  the  opposite  party  shall  be  at  liber-  ?**'®^ 
ty  to  apply  to  a  judge,  suggesting  that  two  or  more  of  the  counts,  pleas,  avowries,  or  ^^^  ^j^^. 
cognizances  are  founded  on  the  same  subject  matter  of  complaint,  or  ground  of  an-  age/eo- 
swer  or  defence,  for  an  order  that  all  the  counts,  pleas,  avowries,  or  cognizances,  m-  tanU 
troduced  in  violation  of  the  rule,  be  struck  out  at  the  cost  of  the  party  pleading ;  Distress 
whereupon  the  judge  shall  order  accordingly,  unless  he  shall  be  satisfied,  up^n  cau.se  rj^^g'^^g^ 
shown,  that  some  distinct  subject  matter  of  complaint  is  honajide  intended  to  be  above-         i 
established  in  respect  of  each  of  such  counts  or  vsome  distinct  ground  of  answer  or  de-  mentioned 
fences  in  respect  of  each  of  such  pleas,  avowries,  or  cognizances,  in  which  case  he  ^  instan- 
sbali  indorse  upon  tho  sunmions,  or  state  in  his  order,  as  the  case  may  be,  that  he  is  ?5®     Ir^ 

80  satisfied ;  and  shall  also  specify  the  counts,  pleas,  avowries,  or  cognizances  men-  from  these 
tbned  in  such  application,  which  shall  be  allowed.  rules,  how 

7.  Upon  the  trial,  where  there  is  more  than  one  count,  plea,  avowry,  or  cognizance  taken  ad- 
upon  the    record,    the    party    pleading  fails   to  establisn  a  distinct  subject   mat-  ▼antagoof. 
ter  of  complaint   in  respect  of  each  count,  or  some  distinct  ground  of  answer  or 

defence  in  respect  of  each  i)lea,  avowry,  or  cognizance,  a  verdict  and  judgment  shall  ^^^^' 
pass  against   him   upon  each   count,   plea,  avowry,  or  cognizance,  which  he  shall  ^\^^ 
have  so  failed  to  establish,   and  he  shall  be   liable  to  the  other  party  for  all 
the  cost  occasioned  by  such  count,  plea,  avowry,  or  cognizance,  including  those 
of  the  evidence  as  well  as  those  of  the  pleadings ;  and  further,  in  all   cases  in 
which  an  application  to  a  judge  has  been  made  under  the  preceding  rule,  and  any 
count,  plea,  avowry,  or  cognizance,  allowed  as  aforesaid,  upon  the  ground  that 
some  distinct  subject  matter  of  complaint  was  bona  fide  intended  to  be  established  at     ^wm^  t 
the  *trial  in  respect  of  each  count,  or  some  distinct  ground  of  answer  or  defence  in  re-  L  *  *  ^l  J 
Kpeet  of  each  plea,  avowry,  or  cognizance  so  allowed,  tf  the  Court  or  judge,  before  whom 
the  trial  is  had,  shall  be  of  opinion  that  no  such  distinct  subject  matter  of  complaint 
Was  bona  fide  intended  to  be  established  in  respect  of  each  count  so  allowed,  or  no 
Buch  distinct  ground  of  answer  or  defence  in  respect  of  each  plea,  avowry,  or  cogni- 
zant^ so  allowed,  and  shall  so  certify  before  final  judgment,  such  party  so  pleading 
shall  not  recover  any  costs  upon  the  issue  or  issues  upon  which  ke  succeeds,  arising 
out  of  any  count,  plea,  avowry,  or  cognizdjice  with  respect  to  which  the  judge  shall  so 

*»r%-  SpMial 

8.  The  name  of  a  county  shall  in  aU  caaes  be  stated  in  the  margin  of  a  declara^  vtone. 
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tion,  and  shall  be  taketi  to  be  the  venue  intended  by  the  plaintiff,  and  no  venue  fifasl 
be  stated  in  the  body  of  the  declaration,  or  in  any  subsequent  pleading. 

Provided,  that,  in  cafles  where  local  description  is  now  required,  such  local  desaip- 
tion  shall  be  given. 

9.  In  a  plea  or  subsequent  pleading,  intended  to  be  pleaded  in  bar  of  the  whole 
action  generally,  it  shall  not  be  necessary  to  use  any  allegation  df  actionem  non,  or 
to  the  like  effect,  or  any  prayer  of  judgment;  nor  shall  it  be  necessary  in  any  rep» 
lication,  or  subsequent  pleading  intended  to  be  pleaded  in  maintenance  of  the 
whole  action,  to  use  any  allegation  of  '*  precludt  non,^^  or  to  the  like  effect,  or  any 
prayer  or  judgment ;  and  all  ple^s,  rcplioations,  and  subsequent  pleadings,  pleaded 
without  such  formal  parts  as  aforesiud,  shall  be  taken,  unless  otherwise  expressed,  as 
pleaded  respectively  in  bar  of  the  whole  action,  or  in  the  maintenance  of  the  whole 
action  ;  provided  that  nothing  herein  contained  shall  extend  to  cases  where  an  es- 
toppel is  pleaded. 

10.  No  formal  defence  shall  be  required  in  a  plea,  and  it  shall  commence  as  fid- 
lows  : — *'  The  said  piefendant,  by ,  his  attorney,   [or,  in  person,  ^c],  ays 

that 

11.  It  shall  not  be  necessary  to  state  in  a  seqgnd  or  other  plea  or  avowry,  that  is 
pleaded  by  leave  of  the  Court,  or  according  to  ftie  form  of  die  statute,  or  to  that 
effect.  i 

12.  No  protestation  shall  hereafter  be  made  in  any  pleading ;  but  either  party  • 
shall  be  entitled  to  the  same  advantage  in  that  or  other  actions,  as  if  a  protdstation 
had  been  made. 

18.  All  special  traverses  or  traverses  with  an  inducement  of  >affirmative  suittei, 
shall  conclude  to  the  country. 

Provided,  that  this  regulation  shall  not  preclude  the  opposite  party  from  pleading 
over  to  the  inducement  when  the  traverse  is  material. 

14.  The  form  of  demurrer  shall  be  as  follows :  — **  The  said  defendant,  by , 

his  attorney,  [or,  in  person,  Sfc,  or  plaintiff],  says  that  the  declaration  [(tt plea, ^c] 
is  not  sufficient  in  law,"  showing  the  special  eawe  of  demurrer  if  any. 

The  form  of  a  joinder  in  demurrer  shall  be  as  follows  : — ''  The  said  plaintiff  [of 
defendant]  says  that  the  declaration  [or  plea  ^c]  is  sufficient  in  law." 

15.  The  entry  of  proceedings  on  the  record  for  trial,  or  on  the  judgmeot-ioll, 
(according  to  the  nature  of  the  case),  shall  be  taken  to  be,  and  shall  be  in  fact,  the 
first  entry  of  the  proceedings  in  the  cause,  or  of  any  part  thereof,  upon  record ;  and 
no  fees  shall  be  payable  in  respect  of  any  prior  entry  made  or  supposed  to  be  made 
on  any  roll  or  record  whatever. 

16.  No  fees  shall  be  charged  in  respect  of  more  than  one  issue  by  any  of  the  of- 
ficers of  the  Court,  or  of  any  judge  at  the  assizes,  or  any  other  officer,  in  any  ac^on 
of  assumpsit,  or  in  any  action  of  debt  on  simple  contract,  or  in  any  action  on  ike 
case. 

*17.  When  money  is  paid  into  Court,  such  payment  shall  be  pleaded  in  all  em^ 
and,  as  near  as  may  be,  in  the  following  form,  mutatis  mutandis : — 
"  a  D,  )  The day  of 

ats.     i 

A,  jR   )  The  defendant,  by ,  his  attorney,  [or,  in  person,  4^.]  saySi 

that  the  plaintiff  ought  not  further  to  maintain  his  action,  because  the  defendant  now 
brings  into  Court  the  sum  of  £ ,  ready  to  be  paid  to  the  plaintiff;  and  the  de- 
fendant further  says,  that  the  plaintiff  has  not  sustained  damages  [or,  in  actions  of 
debt,  that  he  is  not  indebted  to  the  plaintiff  J  to  a  greater  amount  than  the  said  floiSf 
&c.,  in  respect  of  the  cause  of  action  in  the  declaration  mentioned,  and  this  he  ii 
ready  to  verify ;  wherefore  he  prays  judgment  if  the  plaintiff  ought  Airther  to  main- 
tun  his  action." 

18.  No  rule  or  judge's  order  to  pay  money  into  Court  shall  be  necessary,  except 
under  tbe  3  &  4  ^11.  4,  42,  s.  21 ;  but  the  money  shall  be  paid  to  the  proper  ofr 
oer  of  each  Court,  who  shaU  ^ve  a  receipt  for  the  amount  in  the  margin  of  tl^  plea; 
and  the  said  sum  shall  be  paid  out  to  the  plaintiff  on  demand. 
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19.  The  plaintiff,  after  the  delivery  of  a  plea  of  payment  of  money  into  Court,  5[P*»j^?' 
shall  be  at  liberty  to  reply  to  the  same  by  accepting  the  sum  so  paid  into  Court  in  ^  '^  ' 
foil  satisfaction  and  discharge  of  the  cause  of  action  in  respect  of  which  it  has  been  pjoceed- 
paid  in  ;  and  he  shall  be  at  liberty  in  that  case  to  tax  his  costs  of  suit,  and,  in  case  ing  by 
of  non-payment  thereof  within  forty -eight  hours,  to  sign  judgment  for  his  costs  of  suit  p^intiff 
80  taxed ;  or  the  plaintiff  may  reply  **  that  he  has  sustained  damages  [or,  that  the  de-  ^^J^^^^" 
fendant  is  indebted  t<i  him,  as  the  case  may  be,]   to  a  greater  amount  than  the  said  h^qq^j  jq. 
sum  ;  "  and,  in  the  event  of  an  issue  thereon  being  found  for  the  defendant,  the  de-  to  Court, 
fendant  shall  be  entitled  to  judgment  and  his  costs  of  ^uit. 

20.  In  all  cases  under  the  3  &  4  Will.  4,  c.  42,  s.  10,  in  which,  after  a  plea  in  Corn- 
abatement  of  the  nonjoinder  of  another  person,  the  plaintiff  shall,  without  having  pro-  mence- 
ceeded  to  trial  on  an  issue  ihereon,  commence  another  action  against  the  defendant  or  ^^jj^^j^ 
defendants  in  the  action,  in  which  such  plea  in  abatement  shall  have  been  pleaded,  ^^  ^f^^ 
and  the  person  or  persons  named  in  such  plea  in  abatement  as  joint  contractors,  the  plea  of 
commencement  of  the  declaration  shall  be  in  the  following  form  : —  non-join- 

•'  [  Venue.] — A,  B.,  by  E.  F.,  his  attorney,  [or,  in  his  own  proper  person,  &c.]  ^^' 
complains  of  C  -D.,  and  G.  H.,  who  have  been  summoned  to  answer  the  said  A.  B,, 
and  which  said  C,  D.  has  heretofore  pleaded  in  abatement  the  nonjoinder  of  the  said 
(?.  H.y  &c."     {^The  same  form  to  he  used  mutatis  mutandis  in  cases  of  arrest  or 
detainer,) 

21.  In  all  actions  by  and  against  assignees  of  a  bankrupt  or  insolvent,  or  execu-  Character 
tors  or  administrators,  or  persons  authorized  by  act  of  parliament  to- sue  or  be  sued  as  o^  assign- 
nominal  parties,  the  character  in  which  the  plaintiff  or  defendant  is  stated  on  the  !*^iL^°' 
record  to  sue  or  be  sued  shall  not  in  any  case  be  considered  as  in  issue,  unless  spe-  j^^j^  ^  ^^ 

daily  denied.  mitted, 

.— — —  unless 

speoiallj 
^  denied. 

PLBADINGS  IN  PARTICULAR  ACTIONS. 

I. — Assumpsit. 

1.  In  all  actions  of  assumpsit,  except  on  bills  of  exchange  and  promissory  notes,  Effect  of 
the  plea  of  nonrossumpsit  shall  operate  only  as  a  denial  in  fact  of  the  express  cpn-  *M>n  o»- 
tract  or  promise  alleged,  or  of  the  matters  of  fact  from  which  the  contract  or  promise  '^^P*^- 
alleged  may  be  implied  by  law. 

Mx:.  gr.     In  an  action  on  a  warranty,  the  plea  will  operate  as  a  denial  of  the  fact  Instancet. 
of  the  warranty  having  been  given  upon  the  alleged  consideration,  but  not  of  the  ^*"V*y* 
breach  ;  and  in  an  action  on  a  policy  of  insurance,  of  the  *subscription  to  the  alleg-  Policy, 
ed  policy  by  the  defendant,  but  not  of  the  interest,  of  the  commencement  of  the  risk,  [  *743  ] 
of  the  loss,  or  of  the  alleged  compliance  with  warranties. 

In  actions  against  carriers  and  other  bailees,  for  not  delivering  or  not  keeping  Carriers 
goods  safe,  or  not  returning  them  on  request,  and  in  actions  against  agents  for  not  and  bail- 
accounting,  the  plea  will  operate  as  a  denial  of  any  express  contract  to  the  effect  al-  ®^* 
leged  in  tiie  declaration,  and  of  such  bailment  or  employment  as  would  raise  a  prom*  Agents, 
ise  in  law  to  the  effect  alleged,  but  not  of  the  breach.       ^ 

In  an  action  of  indebitatus  assumpsit,  for  goods  sold  and  delivered,  the  plea  of  Qoods  sold 
non  assumpsit  will  operate  as  a  denial  of  the  sale  and  deliveiy  in  point  of  feet ;  in 
the  like  action  for  money  had  and  received,  it  will  operate  as  a  denial  both  of  the.re-  Money 
ceipt  of  the  money  and  the  existence  of  those  facts  which  make  such  receipt  by  the  ^>*d. 
defendant  a  receipt  to  the  use  of  the  plaintiff. 

2.  In  all  actions  upon  bills  of  exchange  and  promissory  notes,  the  plea  of  non  as-  Bilb  and 
swnpsit  shall  be  inadmissible     In  such  actions,  therefore,  a  plea  in  denial  musttrav-  °®***  ^ 
erse  some  matter  of  fact ;  ex  ffr.  the  drawing,  or  making,  or  indorsing,  or  accepting,  f^^^ 

or  presenting,  or  notice  of  dishonor  of  the  bill  or  note. 

3.  In  every  species  of  assumpsit,  all  matters  in  confession  and  avoidance,  includ-  in  eveiy 
lae  not  only  those  by  way  of  discharge,  but  those  which  show  the  transaction  to  be  action  of 
^iuier  void  or  voidable  in  point  of  law,  on  the  ground  of  fraad  or  otherwise,  shall  be  "**^^'*'^ 
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Effeot  of 
not  guilty. 
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specially  pleaded ;  ex,  gr.^  infancy,  coverture,  release,  payment,  performance,  illegal- 
ity of  consideration  either  by  statute  or  common  law,  drawing,  indorsing,  accepting, 
&c.,  bills  or  note  by  way  of  accommodation,  set-off,  mutual  credit,  unseaworthiness, 
misrepresentation,  concealment,  deviation,  and  various  other  defences,  must  he 
pleaded. 

4.  In  actions  on  policies  of  assurance  the  in^rest  of  the  assured  may  be  averred 
thus : — "  That  A.,  B.,  C.  and  D,,  [or  some  one  of  them,]  were  or  was  interested,'' 
S^c.  And  it  may  also  be  averred,  "  that  the  insurance  was  made  for  the  use  and  bea- 
efit,  and  on  the  account  of  the  person  or  persons  so  interested." 

II. — In  Covenant  and  Debt. 

1.  In  debt  on  specialty  or  covenant,  the  plea  of  no7i  est  factum  shall  operate  as  a 
denial  of  the  execution  of  the  deed  in  point  of  fact  only,  and  all  other  defences  shall 
be  specially  pleaded,  including  matters  which  make  the  deed  abaolTitely  Toid,  as  well 
as  those  which  make  it  voidable. 

2.  The  plea  of  "nil  debet ^'  shall  not  be  allowed  in  any  action. 

3.  In  actions  of  debt  on  simple  contract,  other  than  on  bills  of  exchange  and 
promissory  notes,  the  defendant  may  plead  that  "  he  never  was  indebted  in  manner 
and  form  as  in  the  declaration  alleged,"  and  such  plea  shall  have  the  same  opera- 
tion as  the  plea  of  non  assumpsit  in  indebitafus  assftmpsit ;  and  all  matters  in 
confession  ai^d  avoidance  shall  be  pleaded  specially  as  above  directed  in  actions  of 
assumpsit. 

4.  In  other  actions  of  debt,  in  which  the  plea  of  nil  debet  has  been  hitherto  allowed, 
including  those  on  bills  of  exchange  and  promissory  notes,  the  defendant  shall  deny 
specifically  some  particular  matter  of  fact  alleged  in  the  declaration,  or  plead  special- 
ly in  confession  and  avoidance 

m. — Detinue. 

ft 

The  plea  of  non  detinet  shall  operate  as  a  denial  of  the  detention  of  the  goods  by 
the  defendant,  but  not  of  the  plaintiff's  property  therein,  and  no  otlier  defenoe  than 
such  denial  shall  be  admissible  under  that  plea. 

*IV.— /n  Case. 

1.  In  actions  on  the  case,  the  plea  of  not  guilty  shall  operate  as  a  denial  only  of 
the  breach  of  duty  or  wrongful  act  alleged  to  have  been  committed  by  the  defendant 
and  not  of  the  facts  stated  in  the  inducement,  and  no  other  defence  than  such  de« 
nial  shall  be  admissible  under  that  plea:  all  other  pleas^in  denial  shall  take  issoe  on 
some  particular  matter  of  fact  alleged  in  the  declaration. 

Ex.  gr.  In  an  action  on  the  case  for  a  nuisance  to  the  occupation  of  a  house  by 
carrying  on  an  offensive  trade,  1^  the  plea  of  not  guilty  wiU  operate  as  a  denial  only 
that  the  defendant  carried  on  the  alleged  trade  in  such  a  way  as  to  be  a  nuisance  to 
the  occupation  of  the  house,  and  will  not  operate  as  a  denial  of  the  plaintiff 's  oocu- 
pation  of  the  house. 

In  an  action  on  the  case,  for  obstructing  a  right  of  way,  such  plea  will  operate  as 
a  denial  of  the  obstruction  only,  and  not  of  the  plaintiff's  right  of  way ;  and  in  an 
action  for  converting  the  plaintiff's  goods,  the  conversion  only,  and  not  the  plaintiff's 
title  to  the  goods. 

In  an  action  of  slander  of  the  plaintiff  in  his  office,  profession,  or  trade,  the  plea  of 
not  guilty  will  operate  to  the  same  extent  precisely  as  at  present  in  denial  of  speak- 
ing the  words,  of  speaking  them  maliciously,  and  in  the  sei)^  imputed,  and  with 
reference  to  the  plaintiff's  office,  profession,  or  trade,  but  it  will  not  operate  as  a 
denial  of  the  fact  of  the  plaintiff  holding  the  office  or  being  of  the  profession  or  trsds 
alleged. 

In  actions  for  an  eaoape,  it  will  operate  as  a  denial  of  the  neglect  or  defaalt  of 
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jfte  sheriff  or  hk  officers,  but  not  of  the  debt,  judgment,  or  preliminaiy  pro-  Reg.  Gen. 

feedings.  w^i^'  * 

In  this  form  of  action  against  a  carrier;  the  plea  of  not  guilty  will  operate  as  a  de-     *   * 

oial  of  the  loss  or  damage,  but  not  of  the  receipt  of  the  goods  by  the  defendant  as  a  Carriers. 

earner  for  hire,  or  for  the  purpose  for  which  they  were  received. 
2.  All  matters  in  confession  and  avoidance  shall  be  pleaded  specially,  as  in  actions  Matters  in 

of  assumpsit.  confession 

V.^/n  Trespass.  -^--^- 

pleaded 

1.  In  actions  of  trespass  giuxre  clausum  frtgit,  the  close  or  place  in  which,  &c.  specially. 
must  be  designated  in  the  declaration  by  name  or  abuttals,  or  other  description,  in  Abuttals 
fulure  whereof  the  defendant  may  demur  speciaUy.  J?  declara^ 

2.  In  actions  of  trespass  quasre  clausum  f regit,  the  plea  of  not  guilty  shall  oper-  Effect  of 
ate  as  a  denial  that  the  defendant  committed  the  trespass  alleged  in  the  place  men-  not  guilty 
tioned,  but  not  as  a  denial  of  the  plaintiff  *s  possession,  or  right  of  possession  of  that  in  tres- 
place,  which;  if  intended  to  be  denied,  must  be  traversed  specially.  •  P***  . 

3.  In  actions  of  trespass  de  bonis  asportatisy  the  plea  of  not  guUty  shall  operate  ^n't^.  ' 
as  a  denial  of  the  defendant  having  committed  the  trespass  alleged  by  taking  or  dam-  pass 
agmg  the  goods  mentioned,  but  not  of  the  plaintiff's  property  therein.  de  bon. 

4  Where,  in  an  action  of  trespass  quare  clausum /regit,  the  defendant  pleads  ^P' 
a  right  pf  way  with  carriages  and  cattle  and  on  foot  in  the  same  plea,  and  issue  is 
taken  thereon,  the  -plea  shall  be  taken  distributively ;  and  if  a  right  of  way  with     ^8^*  ^' 
eattle,  or  on  foot  only,  shall  be  found  by  the  jury,  a  verdict  shall  pass  for  the  de-  gimUar 
fendant  in  trespass  proved  as  shall  be  justified  by  the  right  of  way  so  found ;  and  for  pleas. 
the  plaintiff  in  respect  of  such  of  the  trespasses  as  shall  not  be  so  justified. 

5.  And  where,  in  an  action  of  trespass  quare  clausum  f regit,  the  defendant  pleads  Common  of 
aright  of  common  of  pasture  for  divers  kinds  of  cattle,  ex  gr.,  horses,  sheep,  oxen,  Pas^aro. 
and  cows,  and  issne  is  taken  thereon,  if  a  right  of  common  for  some  particular  kind 

of  commonable  cattle  only  be  fpund  by.  the  jury,  a  verdict  shall  pass  for  the  defend- 
ant in  respect  of  such  of  the  *tre8passes  proved  as  shall  be  justified  *by  the  right  of  [  *745  ]^ 
common  so  found  ;  and  for  the  plaintiff  in  respect  of  the  trespasses  which  shall  not 
le  so  justified. 

6.  And  in  all  actions  in  which  such  right  of  way  or  common  as  aforesaid,  or  other  Corn- 
similar  right,  is  so  pleaded  that  the  allegations  as  to  the  extent  of  the  right  are  capa-  mence- 
ble  of  being  construed  distributively,  they  shall  be  taken  distributively.  th^°',^^ 

Provided  nevertheless,  that  nothing  contained  in  the  5th,  6th,  or  7th  of  the 
above-mentioned  Greneral  Rules  and  Kegulations,  or  in  any  of  the  above-mentioned 
Kales  or  Regulations  relating  to  pleading  in*particular  actions  shall  apply  to  any 
caoe  in  which  the  declaration  shall  bear  date  before  the  first  day  of  Easier  Term 
next. 


hsuissy  Judgment^  and  other  Proceedings  in  actions  commenced  hy  process  under 
2  Wm,  2,  c,  39,  shall  he  in  the  several  Forms  in  the  Schedule  hereunto  an- 
nexed, or  to  the  like  ejffect,  mutatis  mutandis ;  Provided,  that,  in  case  of  nou' 
compliance^  tk$  Court  or  a  judge  may  give  leave  to  amend. 


No.  1. 


Form  of  an  issue  in  the  King's  Bench,  Common  Pleas,  or  Eocehequer. 
In  the  King's  Bench ;  or, 
In  the  Cdmmon  Pleas ;  or, 
In  the  Exchequer. 

The  [date  of  declaration]   day  of ,  in  the       ■   year  of  our  Lord, 

18-.. 

[  Venue], — A.  jR,  by  E.  F.,  his  attorney,  [or,  in  his  own  proper  person,  or  by  -^ 
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Bag.  Gen.    F.^  who  is  admitted  by  the  Conrt  here  to  proseoute  for  the  said  A,  S„  who  is  an  infiui 

vr^'^'  ^     "within  the  age  of  twenty -one  years,  as  the  next  friend  of  the  said  A.  S.y  as  dit 

'   *  case  may  be],  comphiins  of   C.  £>,,  who  has  been  summoned  to  answer  the  said  A 

jR,  [or,  arrested  or  detained  in  custody]  by  virtue  [or,  served  with  a  copy,  at  du 

ease  may  he],  of  a  writ  issued  on  [dote  of  first  writ]  the day  of in  ih 

year  of  our  Lord  18 — ,  out  of  the  Court  of  our  Lord  the  King,  before  the  king  him- 
self at  Westminster,  [or,  out  of  the  Court  of  our  Lord  the  King,  before  his  Jasdoet' 
at  Westminster,  [or,  out  of  the  Court  of  our  Lord  the  King,  before  the  Baroofl  of 
his  Exchequer  at  Westminster,  as  the  case  may  be] ;  For  that 

[  Copy  the  declaration  from  these  words  to  the  end,  and  the  plea  and  the  suU^ 
quent  pleadings  to  the  joinder  of  issue']. 

Thereupon  the  Sheriff  is  commanded  that  he  cause  to  come  here,  on  the  ^^—  day 

of ,  twelve,  &c.,  by  whom,  &c.,  and  who  neither,  &c.,  to  reoogniie,  &c.,  hi' 

oanse  as  well,  &c. 


No.  2. 


Form  of  Nisi  Prius  Record  in  the  King's  Bench,  Common  PUtu,  or  Exckeqwr, 
\The  pladia  are  to  be  omitted. —  Copy  the  issue  to  the  end  of  the  coward  of 
the  venire,  and  proceed  asfoilotcs:] 

Afterwards,  on  the  [teste  of  distringas  or  habeas  corpora]  day  of ,  in  liie 

year ,  the  jury  between  the  parties  aforesaid  is  respited  here  until  tr.e  [return 

day  of  distringas  or  habeas  corpora]  day  of unless shall  first  come  on 

the  [first  day  of  sittings  or  commission  day  of  assizes]  day  of  — ^  at ,  ac- 
cording to  the  form  of  the  statute  in  such  case  made  and  provided  for  default  of  the 
jurors,  because  none  of  them  did  appear ;  therefore  let  the  sheriff  have  the  bodies  dt 
the  said  jurora  accordingly. 

{^Thepostea  is  to  be  in. the  ustudfi>rm.] 


[  *746 ] 


•No.  3. 
Form  of  judgment  for  the  plaintiff  %n  etssumpsit. 

[  Copy  the  issue  to  the  end  of  the  award  of  the  venire,  and  proceed  as  foi* 
lows :] 

Afterwards,  the  jury  between  the  parties  is  respited  until  the  [return  of  the  dis- 
tringas or  habeas  corpora]  day  of ,  unless  —  shall  first  come  on  the  [day 

of  Sittings  or  Nisi  Prius]  day  of ,  at  — — ,  according  to  the  form  of  the  stat- 
ute in  that  case  made  and  provided  for  default  of  the  jurors,  because  none  of  then 
did  appear. 

Afterwards,  on  the  [day  of  signing  final  judgment]  day  of come  the  par* 

ties  aforesaid,  by  their  respective  attomies  aforesaid,]  or  as  the  case  may  be] ;  and 

,  before  whom  the  said  issue  was  tried,  hath  sent  hitherto  his  reooni,  had  be- 

foie  him,  in  these  words : 

iCopypostea, 

Therefore,  it  is  considered  that  the  s8id  A.  B,  do  recover,  against  the  swd  C.  B., 
his  said  damages,  costs,  and  charges,  by  the  jurors  aforesaid,  in  form  aforesaid,  as- 
sessed ;  and  also for  his  costs  and  charges,  by  the  Court  here  adjudged  of 

increase  to  the  said  A.  B.,  with  his  assent,  which  said  damages,  costs,  and  chai]geB, 
in  the  whole  amount  to  -     .  ,  and  the  said  C.  D,  in  mercy,  £c. 
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No.  4. 

Form  of  the  issue  when  it  is  directed  to  he  tried  by  the  Sheriff. 

[After  the  joinder  of  an  issue  proceed  as  follows  :] 

And  forasmuch  as  the  sum  sought  to  he  recovered  in  this  suit,  and  indorsed  on 
said  writ  of  summons,  docs  not  exceed  £20,  hereupon  on  the  \teste  of  writ  of 

J  day  of ,  in  the  year ,  pursuant  to  the  statute  in  that  case  made  and 

lYided,  the  sheriff  \or,  the  judge  of -,  being  a  Court  of  Record  for  the  recov- 

of  debt  in  the  said  county,  as  the  case  may  be]  is  commanded  that  he  summon 

ve,  &C.J  who  neither,  &c.i  who  shall  be  sworn  truly  to  try  tlie  issue  above  joined 

tween  the  parties  aforesaid,  and  that  he  prcceed  to  try  such  issue  accordingly  ;  and 

hen  the  same  shall  have  been  tried,  that  he  make  known  to  the  Court  here  what 

11  have  been  done  by  virtue  of  the  writ  of  our  Lord  the  King  to  him  in  that  be- 

kalf  directed,   with  the  finding  of  the  jury  thereon   indorsed,  on  the day  of 

Sec, 


No.  5. 

Forms  ofwriVoJ  Trial. 

Iniliam  the  Fourth,  by,  &o.,  to  the  Sheriff  of  our  county  of ,  [or,  to  the  judge 

of ,  being  a  Court  of  Eecord  for  the  Recovery  of  Debt,  in  our  County  of 

i        ,  as  the  case  may  heJ\ 

Whereas  A.  B.,  in  our  Court  before  us  at  Westminster  [or  in  our  Court  before 
mnr  justices  at  Westminster,  or,  in  our  Court  before  the  barons  of  our  Exchequer  at 
Westminster,  <w  the  case  may  be],  on  the  [(late  of  first  writ  qf  sunimons\  day 

of last,  impleaded  C,  D.  in  an  action  on  promises  {or  as  the  case  may  be]  : 

fat  that  whereas  one,  &c.  [here  recite  the  declaratian  as  in  a  writ  of  inquiry],  Kndi 

thereupon   he  brought  suit.     And  whereas  the  defendant,  on  the day  of 

Itft,  by ,  his  attorney,  [or  as  the  case  may  be],  came  into  our  said  [here  recite 

ike  plea  and  pleadinys  to  the  joinder  of  issue]  and  the  plaintiff  did  the  like.  And 
irhereas  the  sum  sought  to  be  recovered  in  the  said  action,  and  indorsed  on  the  writ 
of  summons  therein,  does  not  exceed  JC20 ;  and  it  is  fitting  that'  the  issue  above 

joined  should  be  tried  before  you  the  said  sheriff  of ^,  [or  judge  as  the  case  may 

be] :  we  therefore,  pursuant  to  the  statute  in  such  case  made  and  provided,  command 

yon  that  you  do  summon  twelve  free  and  lawful  men  of  your  county,  duly  qualified 

aeoording  to  law,  who  are  in  nowise  akin  to  the  plaintiff  or  to  the  defendant,  who 

ihall  be  sworn  *truly  to  try  the  said  issue  joined  between  the  parties  aforesaid,  and  [  *747  ] 

ikat  you  proceed  to  try  such  issue  accordingly  ;  and  when  the  same  shall  have  been 

Med  in  manner  aforesaid,  we  command  you  that  you  make  known  to  us  at  Westmin- 

iter  [or,  to  the  barons  of  our  said  Exchequer,  as  the  case  may  6e],  what  shall  have 

been  done  by  virtue  of  this  writ,  with  the  finding  of  the  jury  hereon  indorsed,  on  the 

-*  '    day  of next 

Witaeas,  *      ,  at  Westminster,  the day  of '-,  in  the  — —  year  of  our 

nign. 


No.  6. 

Form  of  Indorsement  thereon  of  the  Verdict, 

Afterwards,  on  the  [day  of  trial]  day  of—,  in  the  year  — *^,  before  me  sher- 
iff of  the  county  of [^  Judge  o?  the  Court  of ],  came  as  well  the  with- 
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Btg.  Gen.  in-named  plaintiff  as  the  within-named  defendant,  by  their  respective  attorneys  witb- 
HiL  T.  4     in.named  [or,  as  the  case  may  6e],  and  the  jurors  of  the  jury  by  me  duly  som- 

moned,  as  within  commanded,  also  came,  and  being  duly  sworn  to  trj  tho  said  ia- 

sae  within  mentioned  on  their  oaths,  said,  that . 


No.  7. 
Form  of  Indorsement  thereon,  in  case  a  Nonsuit  takes  place. 

[After  the  words  "  duly  sworn  to  try  the  issue  within  mentioned  "  proceed  as  fol- 
lows:] 

And  were  ready  to  give  their  verdict  in  that  behalf;  but  the  said  A.  B.  beiof 
solemnly  called  came  not^  nor  did  he  further  prosecute  his  said  suit  against  the  sud 

a  D, 


No.  8. 


Form  of  judgment  for  the  Plaintiff  after  TriaJ^hy  the  SherigT, 
[  Copy  the  issve  and  proceed  as  follows:] 
Afterwards,  on  the  [day  of  signing  judgment]  day  of  ,  in  the  year 


came  the  parties  aforesaid,  by  their  respective  attoniics  rforesaid,  [or,  as  the  case 
may  he,]  and  the  said  sheriff  [or,  judge  as  the  case  may  he]^  before  whom  the  said 
issue  came  on  to  be  tried,  hath  sent  hither  the  said  la.st  mentioned  writ,  with  an  in- 
dorsement thereon,  which  said  indorsement  is  in  these  words  :  to  wit :-:- 

[  (^<>py  Ihe  Indorsement.] 

Therefore  it  is  oonsidered,  Sec.  [in  the  same  form  as  before.] 


INDEX. 


ABATEMENT, 

in  respect  to  the  parties  to  a  suit,  (see  title  Parties,) 

by  nonjoinder  or  misjoinder,  how  to  be  objected  to,  16,  see  ARsfoinder 
of  9k  plaintiff  in  an  action  on  a  contract,  13,  452 

in  an  action  for  a  tort,  66 
in  an  action  by  executors  or  administrators,  or  as- 
signees, 20,  22 
in  an  action  by  wife  alone,  33,  449 
of  a  defendant,  in  an  action  on  a  contract,  45 

see  in  general,  703 

plea  and  affidavit  must  show  residence  of  omitted 
party  within  jurisdiction  of  Court,  46,  452, 
453,  716,  717 
carrier  cannot  plead   nonjoinder  in  abatement 
since  11  Geo.  4  and  1  Will.  4,  o.  68,  s.  5;  47 
in  an  action  for  a  tort,  86 
by  death, 

of  one  of  several  plaintiffs  or  defendants  pending  the  suit,  19,  448 
in  actions  in  form  ex  contractu, 

surviving  obligees,  &c.  to  sue,  19,  448 
death  of  her  liusband  or  wife,  plaintiC  81, 

32 
surviyinff  obligor,  ^.  to  be  sued,  50 
death  of  husband  or  wife,  defendant,  58 
in  actions  in  form  ex  delicto, 

survivor  to  sue,  67,  448 
death  of  husband  or  wife,  plaintiff,  75 
death  of  husband  or  wife,  defenduit,  92,  98 
of  a  sole  plaintiff  pending  the  action,  448 

rule  of  ocfto  personalis  moritur  cum  persona,  68,  89 
altered  by  8  &  4  W.  4,  c.  52,  sect.  2,  70,  715 
ABATEMENT,  PLEAS  IN,  (As  to  pleas  to  jurisdiction,  see  title  Jurisdiction.) 
general  nature  of,  and  difference  between  them  and  pleas  in  bar,  446,  467 
what  matter  may  be  pleaded  in  abatement  or  in  bar,  ib. 
division  of, 

Belatmg  to  the  person,  448 
of  the  plaintiff, 

no  such  person  in  existence,  448 

death  of,  (see  titles  Ahatement    Death,)  ib. 

alien  enemy,  ib. 

attainted  of  treason  or  felony,  ib. 

outlawed,  ib. 

under  a  premunire,  448 

excommunicated,  ib. 

Vol.  I.  94 
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ABATEMENTS,  PLEAS  TS-^icarUinued.) 

an  infant  snin^  by  attorney,  ib. 
bankruptcy,  23,  448 
coverture,  (see  title  Coverture,)  449 
of  the  defendant, 

coverture,  (see  title  Coverture,)  449 
infancy,  (see  title  infancy,)  ib. 
Belating  to  the  count,  450 

variance  between  writ  and  connt  no  longer  pleadable,  431,  450 
Relating  to  the  writ  or  biU,  450 
#r  why  80  called,  and  their  effect,  ib. 

to  inform  of  the  writ,  now*  abolished,  451 

variance  or  defect  in  writ  not  now  pleadable,  431 
matters  pleadable,  only  the  intrinsic  or  dehors,  451 
want  of  venue,  279 

mistake  in  addition,  when  not  pleadable  by  a  peer,  457 
misnomer,  (see  title  Misnomer,)  abolished  and  substituted  reme- 
dy, 451,  452 ;  see  Appendix,  717 
nonjoinder  or  misjoinder,  when  and  how  to  be  taken  advantage  of, 

452,  703,  716,  717 
pluntiffs  not  married,  ib. 
one  of  plaintiffs  fictitious  or  dead,  ib. 

another  joint  contractor,  &c.  not  sued,  46,  452,  453,  716,  717 
another  executor  or  administrator  not  sued,  ib.  51,  457 
officer  or  attorney  improperly  sued,  453 
to  the  Qjction  of  the  writ,  ib. 

action  misconceived  as  to  form,  453 
action  prematurely  brought,  ib. 
another  depending  for  same  caose,  454 
replication  to  it,  ib. 
Qualities  of,  ^c.  454,  457 

may  be  to  the  whole  or  part  of  the  declaration,  458 

may  demur  to  part,  and  plead  in  bar  or  abatement  to  other  part,  ib. 

but  cannot  plead  jn  abatement  and  bar  to  same  matter,  ib. 

one  defendant  may  plead  in  abatement,  another  in  bar,  459  • 

in  case  of  misjoinder,  &c.  it  is  now  more  usual  to  demur,  ib. 

when  the  pled  should  only  be  to  a  part  of  the  declaration,  ib. 

prayer  of  the  plea,  ib. 

certainty  and  accuracy  required  in  framing  pleas  in  abatement,  457 

must  give  the  plaintiff  a  better  writ  or  bill,  446,  457 

this  is  the  criterion  to  distinguish  it  from  a  plea  in  bar,  ib. 
general  requisites  and  form  of,  454 
as  to  conclusion,  454,  469 
venue  not  necessary,  478 
duplicity,  what  objectionable,  458,  532 
cannot  plead  two  outlawries,  Sco.  532 
cannot  plead  in  abatement  and  bar  to  the  same  matter,  ib.  458 
misnomer  of  christian  and  surname  pleadable  in  one  plea,  ib. 
Form  and  general  requisites  of,  454 
title  of  the  plea,  455 

when  may  be  with  a  special  imparlance,  437,  455 
of  what  term,  455 
consequences  of  mistake,  456 
aided  if  replied  to,  ib. 
present  practice  as  to  time,  ib. 
names  of  parties  in  the  margin,  ib. 
commencement  of  the  plea,  ib. 

Moaracy  xaqoired  in  rtotomeat  of,  ik  462 


INDEX.  761 

ABATEMENT,  PLEAS  IS— {continued.) 

defendant's  appearance,  456 
when  it  must  be  in  person,  ib. 
when  it  may  be  by  attorney,  ib. 
when  by  guardian,  457 

the  defense,  whether  full  or  half,  428,  429,  457 
prayer  of  judgment  at  the  beginning  when  proper,  460 
consequence  of  wrong  commencement,  460,  462 
body  of  the  plea, 

accuracy  and  certainty  requisite,  (see  title  QtuxUties,)  457 
conclusion  of  the  plea,  460 

very  material  and  great  accuracy  requisite,  460  [ment,  ib. 

consequence  of  a  plea  containing  matter  in  bar  concluding  in  abate- 
of  a  plea  concluding  in  bar,  ib. 
of  a  plea  of  privilege  of  person,  460 
of  a  plea  to  the  disability  of  the  person,  461. 
of  a  plea  of  coverture,  ib. 

of  a  plea  of  cxcommunicatioii  or  other  temporary  disability,  ib. 
of  a  plea  to  the  writ  and  declaration^  461 
of  a  plea  to  tli»»  6/7/  ami  cleciaration,  ib. 
when  pica  is  confined  to  part  only,  458,  459 
Affidavit  of  truth, 
'^       when  requisite  at  common  law,  462    . 
when  required  by  statute,  ib. 
operation  and  extent  of  the  statute,  ib. 
who  to  be  made  by,  463 
at  what  time  it  may  be  made,  ib. 
form  and  requisites  of  it,  ib. 
consequence  of  omission,  or  defect  in,  ib. 
Of  Plea.s  of  Nonjoinder  in  particular,  453,  467,  468  (see  title  NonjoifuUr.) 
Replications,  &c.  to, 

to  a  plea  of  misnomer,  463 
may  amend,  ib. 

or  enter  a  cassetur  hiUa  or  hrevSt  ib. 
to  a  plea  of  nonjoinder,  if  true,  must  proceed  de  novo,  464 
must  enter  cassetur  before  commencement  of  fresh  .action,  ib.  454  • 
when  the  plaintiff  should  reply,  ib. 
when  the  plaintiff  should  demur,  465 
when  he  may  sign  judgment,  &o.  456,  463 
when  reply  appearance  as  estoppel,  245,  464 
form  and  requisites  of, 

commencement  and  conclusion  of,  464 
prayer  of  judgment,  ib. 
Issue,  verdict,  and  judgment  on,  ib. 
Demurrers  in  case  of  (see  title  I^einurrer,) 
to  a  plea  or  replication, 

form  of  demurrer  to  plea,  465,  664 
may  be  general  in  all  cases,  465 
Joinder  in  demurrer,  form  of,  ib. 
Argument  of,  no  objection  on,  to  declaration,  when,  ib. 
Judgment  on,  466 
Costs,  &c.  466  to  468 

Pleas  of  puis  darrein  continuance^  (see  that  title,)  657  to  661 
ABSENCE  OF  DEFENDANT, 

limitation  of  action  when  beyond  seas,  716 
ABOLITION  oj  HOLIDAYS, 

enactment  respecting,  723 
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ABSOLUTE  RIGHTS, 

when  not  necessary  to  be  stated  in  pleading,  221 
injury  to,  (see  titles  Case,     TVesp^s.) 
ABSQUE  HOC,  (see  tide  Traverse,) 

language  of  a  traverse,  620 
ABSQUE  TALI  CAUSA. 

the  meaning  qf,  explained,  and  necessity  for,  606,  610 
ABUTTALS, 

Reg.  Gen.  Hil.  T.  4  W.  4,  respecting  statement  of,  279,  895.  744 
when  most  be  stated,  260,  279,  376 

statement  of,  in  a  declaration,  when  advisable,  595,  and  note  (d) 

new  assignment,  595,  628,  See,  684,  687 
plea  to.  Sec.  689 
ACCEPTOR, 

Forma  of  declaration  against,  by  Reg.  Gen.  Hil.  T.  4  W.  4,  724,  &o. 
ACCIDENT, 

liability,  in  case  of,  77,  78,  128  to  180 
plea  that  release  destroyed  by,  when  bad,  541,  note  (h) 
ACCOMMODATION  ACCEPTOR,  / 

when  he  must  declare  specially,  350,  351 
ACCORD  AND  SATISFACTION, 

Reg.  Gen.  Hil.  T.  4  W.  4,  respecting.  740 

simple  contract  merged  by  specialty,  105 

plea  of,  must  be  pleaded  specially,  478.  482,  485,  486,  490,  506 

might  formerly  be  given  in  evidence  in  assumpsit  or  debt  on  ample 

contract  under  general  issue,  578,  482 
must  be  pleaded  in  an  action  on  a  specialty,  482,  485 
when  no  plea  in  an  action  on  a  specialty,  485,  note  (c) 
in  an  action  on  record,  585,  586 
in  covenant,  486,  487 

must  be  pleaded  in  actions  on  the  case.  490 
must  be  pleaded  in  trespass,  ib.  500,  506 
replications  to,  in  general,  582,  598,  616,  618 
in  assumpsit,  582 
in  case,  590 
in*  trespass,  598 
ACCOUNT, 

assumpsit  for  not  rendering,  101,  102 

case  lies  for  not  rendering,  135 

difficulty  of  investigating  account,  no  objection  to  action  of  assumpsit  on,  182 

stated,  assumpsit  lies  on,  when,  &o.  358 

partners  may  sue  each  other  on,  39 
count  of,  in  assumpsit.  358 
use  of,  &:c.  ib. 

by  or  against  executors.  See.  859 
action  of,  39,  488 
ACCOUNT  STATED, 

when  advisable  to  insert  count  on,  358,  859 
what  evidence  will  support  it,  ib. 
what  admission  by  defendant  sufficient-,  859 
in  the  case  of  growingcrops,  ib. 
Reg.  Gen.  Hil.  T.  4  W.  4,  respecting,  ib. 
when  should  not  be  added,  ib. 
ACKNOWLEDGMENT, 

limitation  of  action  in  cases  of,  716 
ACQUITTED  DEFENDANT, 
0O8t3  now  payable  to,  88 
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ACTIO  ACCREVIT,  &o. 

when  this  allegatioQ  iB  vnneoeaBuy  in  debt,  862 

in  debt  on  penal  statute,  873 
ACTIONEM  NON, 

now  unnecessary  in  a  plea»  554» 
ACTIO  NON,  &c. 

actio  nan  habere  debet  now  unnecessary,  552.  554 
relates  to  issuing  writ»  ib. 
when  onerari  non,  &c.  proper,  ib. 

.wh^n  formerly  proper  as  to  the  further  maintenance  of  action,  ib, 
QOi  proper  in  pleas  in  abatement,  460,  461 
ACTIO  PERSONAIilS  MORITUR  CUM  PERSONA, 
when  executor,  &c.  may  .sue  for  a  tort,  20;  70 

their  liability  for,  ib. 
maxim  and  rules  relating  to,  in  general,68,  89 
does  not  apply  when  the  action  is  in  form  ex  contractu,  ib. 
e^ect  of  death,  (see  titles  Abatemmt.     Death,) 

Ist.  of  the  party  injured,  in  case  of  an  injury,  68 
to  the  person,  no  action  lies,  ib. 
to  personal  property,  action  lies,  and  when,  68,  69 
to  real  property,  when  action  lies,  69,  70 
2dly,  of  the  wrong-doer,  and  general  rule  as  to  injuries,  89 
to  the  person,  90 
to  personal  property,  ib. 
to  real  property,  91 
alteration  in  the  law  by  3  Ac  4  W.  4,  o.  42,  s.  2,  70,  715 
ACTION,  PREMATURE,  (see  title  Auter  Action  Pendent.) 
plea  of,  in  abatement,  453 
second  action  for  same  cause,  198 
ACTIONS, 

bjf  and  against  whom  to  be  brought,  (see  title  Parties  Throughout.) 
diistinction  between  action  in  form  ex  contractu  and  ex  delicto,  86,  87,  89, 97, 
98 
.   form  of  action  misconceived,  and  consequences;  197 
prematurely  brought,  plea  of,  &c.  458 

another  action  depending  for  same  cause,  plea  of,  in  abktement,  454 

in  bar,  ib. 

replication  to,  &o.  ib. 
when  an  action  lies  in  general,  and  form  of,  94 
forms  of  action, 
origin  and  history  of,  ib. 
of  new  forms,  95,  96 

established  forms  to  be  observed,  96,  97,  note  (0 
division  of 

1st.  ex  contractu. 

Assumpsit,  (see  title  Assumpsit,)  97  to  108 
Debt,  (see  title  Debt,)  108  to  115 
Covenant,  (see  title  Covenant,)  115  to  121 
Detinue,  (see  title  Detinue,)  121  to  125 
2dly,  ex  delicto, 

nature  of  injuries  ex  delicto  as  they  aflfect  the  forms  of  aiy 
tion,  125 

material  distinctions  between  injuries  with  or  witli- 
out  force,  ib. 

immediate  or  only  consequential,  126 
what  injuries  are  forcible,  125 

what  immediate  or  consequential,  126 
nature  of,  legality  of  original  act,  when  not  material,  129 
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ACTIONS,— (conftnuei. ) 

intent,  when  not  material,  82, 129 

Bummaiy  of  points,  on  which  the  form  of  action  may  depend, 

131,  132 
Case,  (see  title  Case,)  132  to  146 
Trover,  (see  title  Trover,)  146  to  162 
KepleviD,  (see  title  Jieplevin,)  162  to  166 
Trespass,  (see  title  Trespass,)  366  to  187 
Ejectment,  (see  title  Ejectment,)  1^1  to  193 
action  for  mesne  profits,  193  to  196 
Consequences  of  mistake  in  form  of  action,  and  mode  of  objecting  to,  197 
if  the  objection  appears  on  the  face  of  the  declaration,  197 
if  the  objection  does  not  appear  on  the  face  of  the  declaration,  198 
plaintiff  may  proceed  in  a  fresh  action,  when,  ib. 
Of  joimler  oi  forms  of  action,  (sec  title  Joinder  of  Actions,)  199  to  203 
Of  joijider  of  righis  of  action,  (see  title  Joinder  of  Actions,)  203  to  206 
Consequences  of  missjoinder,  205 

Of  election  of  actions,  (see  title  Election  of  Actions,)  207  to  212 
AD  AUDIENDUM  ERRORES, 
no  scire  facias  necessary,  735 
AD  DAMNUM,  (see  title  Damage,) 
ADDITIONE.  Statute  of. 

not  necessary  to  a  declaratipn,  449 
when  not  pleadable  in  abatement,  450 
ADMINISTRATI,ON, 

how  stated,  and  profert  of  it,  420 
oyer  of,  when  to  be  craved,  430,  431 
pica  of  grant  of,  since  last  continuance,  658 
validity  of,  how  disputed.  489 
ADMINLSTllATOR,  (see  title  Parties  and  Executor,) 
ADMIN18TUATRIX, 

coverture  of,  30,  31        *- 
ADjVIISSION,  (see  title  Confession  and  Avoidance,)  525,  622 

power  of  judges  to  make  regulations  respecting  admission  of  written  docuDentit 
717 
AVOWSON, 

ejectment  does  not  lie  for,  188 
AFFIDAVIT, 

of  truth  of  pleas  of  jurisdiction,  445 

of  dilatory  pleas,  (see  title  Abatement,)  462 
enactment  of  4  Anne,  c.  16,  s.  4,  respecting,  702  [ttaneei)  738 

of  pleas /31/w  darrein  continuance,  (see  title  Puis  Darrein  Gontin^ 
to  hold  to  bail  must  correspond  with  declaration,  254,  255 
of  justification  of  bail,  728 

of  residence  of  omitted  defendant  in  a  plea  of  nonjoinder,  467 
commissions  to  take  in  Scotland  and  Ireland,  723 
AGENT,  (see  titles  Parties,     Master  and  Servant.     Servant. ) 
as  to  his  suing  on  a  contract,  6 
as  to  his  being  sued  on  a  contract,  34 
provisional  assignee  when  not  liable  for  frand  of,  55,  note  (t) 
of  government,  &c.  when  liable  on  contract,  37 
when  may  sue  for  a  tort,  62,  151 
as  to  his  being  sued  for  a  tort,  79,  80,  83 

when  trover  lies  against,  84 
not  liable  for  act  of  sub-agent,  when,  85 
selling  at  under  price  not  liable  in  trover,  155 
intermediate  or  sub-agent  when  liable,  85 
non  assumpsit  by,  what  to  put  in  issue,  748 
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AGGRAVATION, 

matters  in,  should  be  new  assigned,  when,  (see  title  Ntw  AssignmefUt)  G2^, 

628,  632,  633  and  note  (m),  635 
not  to  be  traversed,  612 
AGISTER, 

of  cattle,  may  sue  for  injmries.to;  61,. 62, 151 
AGREEMENT,  (see  title  AssimipstL  .    Cmtrc^t.) 
ALIA  ENORMIA,  j 

statement  of,  in  trespass,  and  evidence  tmder,  397 
ALIAS  DICTUS, 

as  to  declaring  by,  245,  246,  256 
ALIAS  WRITS,  * 

may  be  airected  into  other  counties,  729 
form  of,  ib. 
ALIEN, 

feme  covert,  when  to  be  joined. in.  an  action  as  a  plaintiff,  30,  note  (q,)  \ 

or  sued  as  a  defendant,  58 
residing  abroad,  replication  that  husband'  is,  58,  449 
enemy,  when  pleadable  in  abatement  or  bar,  446,  448 
when  available  under  non  (zssumpstt,  ib.  474  > 

when  it  should  be  pleaded,  479 
certainty  requisite  in  plea,  234 
replication  to,  581 
ALLEGATION,  (see  tdtle  Averment) 
ALLOTMENT. 

when  trespass  lies  after,  173, 174 
ALTERNATIVE, 

pleading  not  allowed,  236,,  237,  536,  613,  614 
contract  in  the,  must  be  truly  described,.  308 
contract,  breach  of,  how  assigned,  33% 
ALTERNATIVE  ALLEGATION, 

in  case  of  policy  of  insunince,  226,  237 
AMBIGUITY, 

in  pleading  not  allowed,  236,  note  (k),  (-and  see  title  CerUnnty.) 
what  deemed  so  in  tarespass,  376 
AMENDMENT, 

of  writs,  when  or  not  allowed,  250  .  . 

when  plaintiff  mistaken  in  form  of  action,  197 
allowed  in  penal. action,  198 
of  declaration  improperly  entitled,  264,  265 
of  declaration  when  plea  in  abatement,  463  to  466 . 
by  striking  out  a  plaintiff,  13,  note  (or) 
of  plea  in  abatement,  465 

at  the  trial,  of  variance  in  setting  out  written  instruments,  819,  719 
statutes  respecting,  701  to  704 
AMENDS, 

tender  of  under  21  Jac.  1,  c.  16,  s.  5,  506,  (see  title  Tender.) 
AMERCIAMENT, 

debt  lies  for,  109 
ANCIENT  DEMESNE, 
plea  of,  443 
how  to  reply  to,  445 
ANCIENT  LIGHTS, 

remedy  for  obstructing  of,  140,  142 
tenant  or  reversioner  may  sue,  140,  142 
who  to  be  sued  for,  83 
declaration  for  disturbance  of,  381 
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ANIMALS^  (see  title  Damage  Feasani.) 

escape  of  plaintiff's,  when  defendant  iiahle,  14S 
of  defendant's,  when,  ib. 
when  action  lies  for  injuries  to,  168 
form  of  action  for  injury  to,  ib. 
who  and  when  party  liable  for  injuries  by,  82,  88 
when  action  lies  for  injuries  by,  ib.  168,  181 
form  of  action  for  keeping  mischievous,  133 
declaration  for  such  keeping,  ib. 
cattle  how  described,  877,  378,  notp  (q) 
ANNUITY  AND  ANNUITY  DEED, 

when  action  does  not  lie  for  arrears,  110 
if  deed  void  assumpsit  lies,  when,  105 
debt  on,  410 
covenant  on,  116 

replication,  &c.  to  plead  of  no  memorial,  &».  584 
instances  of  departure,  645,  646 
APPEARANCE  op  DEFENDANT, 

how  described  in  a  plea,  427,  428|  551 

in  person,  ib. 
by  attorney,  ib. 

in  a  different  name  to  thai  mied  by,  427 
by  feme  covert,  428 
by  an  infant,  ib. 
in  pleas  to  the  jurisdiction,  456 
must  be  in  the  name  of  only  one  attorney,  428 
bow  to  be  made  for  defendant  to  avail  himself  of  misnomer,  244  to  248 
how  to  be  enforced  by  distringafl  by  2  W.  4,  c.  80,  s.  8  and  16,  705,  708 
forms  of  entering  appearance,  710 
APPENDIX, 

list  of  statutes  in,  affecting  pleading,  &o.  701  to  728 
4  Anne,  c.  16,  701 
9  Geo.  4.  c.  14,  702 
9  Geo.  4,  c.  15,  702 
2  W.  4,  c.  39,  ib. 
2  &  3  W.  4,  c.  71.  712 
8  &  4  W.  4,  c.  42,  714 
of  reguls  generales,  723  to  747 
Trin.  T,*l  W.  4,  723 
1  W.  4,  727 
Mich.  T.  3  W.  4,  729 
Hil.  T.  3  W.  4,  733 
Trin.  T.  3  W.  4.  ib. 
HU.  T.  4  W.  4,  ib. 
4  W.  4,  738 
APPRENTICE  AND  APPRENTICE  DEED. 

covenant,  usual  remedy  for  breach  of  indenture,  116 

action  does  not  lie  against  infant  on  deed,  ib. 

form  of  remedy  for  injury  to  master's  right  in,  134,  167 

master  may  sue  in  assumpsit,  for  work  of,  where  enticed  away,  100 

ARBITRAMENT,  (see  tide  Award.) 
ARBITRATION, 

submission  to,  when  not  recoverable,  722 
ABBITRATION  BOND,  (see  tide  Award.) 
ARBITRATOBfl, 

power  of,  to  administer  oath,  723 
ARGUMENT, 

deliveiy  of  paper  books  before,  784 
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ARGTJMENT—(con^inue(f. ) 

'  proceedings  of  in  error,  need  not  be  entered  before,  738 
ARGUMENTATIVB  PLBADINO, 

not  allowed  in  pleading.  236,  237,  and  notes,  (see  title  Oertainiif.) 
in  declaration,  ib. 
in  plea,  539 
in  replication,  648,  649 
ARREAKS  OF  RENT. 

when  executors  may  distrain  for.  722 
ARREST, 

trespass  for  arrest  in  wrong  name,  245,  24G 
when  bail  bond  void,  ib. 
of  one  of  several  defendants,  730 
commencement  of  declaration  in  such,  case,  ib.  73l 
iSSAULT  AND  BATTERY,  (see  title  Trespofs.) 
when  justifiable,  (see  title  Trespass,)  167tol82 
action  for,  lies  against  two  persons  jointly,  15 
aUier  by  two,  64 
remedy  for,  167 
pleas,  501,  506 

replication  to  pleas  justifying,  5r»2 
new  assignments  in  action  for,  626,  632,  635,  592,  593 
4SSIGNEB,  (see  titles "^a/i^-rtt/?.'*.     Parties.) 

of  a  chose  in  action,  ex  contractu,  when  he  may  sue,  15  to  19,  23,  n.  (v) 
when  he  may  sue  on  a  new  consideration,  Scq  15,  16 
when  he  cannot  be  sued,  47  to  50 
an  action  ex  delicto,  when  he  may  sue,  66 
of  an  estate  in  land, 

when  he  may  sue  on  contract  relating  to,  16  to  18 
of  a  part  of  reversion,  is  within  32  H.  8,  c.  34,  16,  17 
when  cannot  bring  ejectment,  17,  note  (h) 
how  to  declare  at  suit  of  and  against,  235,  363,  364,  868,  869 
when  he  may  be  sued  on  contract  relating  to,  48,  49 
of  lessee,  may  be  sued  in  debt  or  covenant,  110,  112, 117 
when  assignee  of  part  only,  ib. 

covenant  ues  against,  where  a  partial  eviction,  when,  117 
when  he  may  sue  for  a  tort,  66 

when  he  may  be  sued  for  a  tort,  89  ^ 

of  a  bankmpt, 

the  general  effect  of  the  bankrupt  act  on  contract  with  bankrupt,  22 

when  assignees  should  sue  on  contract,  ib. 

can  only  sue  on  contracts  in  which  bankrupt  had  a  beneficial  interest,  26 

provisional  assignee,  24 

m  case  of  removal  of  assienee,  ib.    , 

joinder  in  actions,  by  and  against,  23,  24,  54,  202,  203 

joinder  with  solvent  partner,  24,  25 

on  contract  made  since  bankruptcy,  25,  26 

consequence  of  all  not  joining,  23 

when  suit  does  not  abate,  23,  note  (x) 

how  to  sue,  25 

trover  by,  154,  127 

may  waive^rt,  and  sue  in  assumpsit,  when,  100,  209 

when  should  not,  ib. 

when  may  declare  in  their  own  right,  25 

under  several  commissions,  how  to  sue,  24 

when  they  may  sue  for  a  tort,  71 

when  they  nuiy  be  sued,  55,  91,  154 

Vol,  I.  95 
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ASSIGNEE-H)/* a  bankrupt^continued,) 

remedy  against,  for  illegal  taking  of  goods,  154 
when  bankrupt  may  sue  on  contract,  22,  25,  26 

for  a  tort,  71 
of  an  insolvent  f 

action  by  assignees  on  contract  of  insolvent,  2G 
for  tort  to  his  property,  71 
on  Lord's  Act,  23.  56 
action  by  insolvent,  28,  72 
against  him,  55,  92 
ASSIGNMENT,  (see  titles  Auignee.    New  AmgnmefU. ) 
of  breaches,  (see  title  Breach,) 

in  replication,  565  to  588 
of  debt,  where  two  debtors,  &o.  16,  47 
ASSIGNOR,  (see  titles  Assignee,     Landlord  (md  Tenant,     Parties,) 
ASSUMPSIT,  ACTION  OF, 

Sarties  to,  who  to  be  plaintiff  and  who  defendant,  (see  titiea  Parties, y 
efinition  and  general  object  of  it,  938 
history  of  it,  99 
when  it  lies  in  general,  ib. 

upon  simple  contracts  not  under  seal,  99  to  106 
upon  contracts  implied,  ib. 
where  there  has  been  no  contract,  107,  352 
when  the  only  remedy, 

against  an  executor  or  administrator  on  simple  oontraot,  102 
for  money  payable  by  instalments,  where  whole  not  due,  102,  108 
on  collateral  undertaJking,  103 
on  a  bill  or  note  where  there  is  no  privity,  ib. 

on  an  award  not  for  payment  of  money,  and  where  there  is  no  bond,  ib. 
when  not  sustainable,  and  exceptions,  103  to  107 

not  on  a  deed  or  record,  103  •  ^ 

not  where  there  originally  was  a  valid  deed  or  record^  ib. 

exceptions,  where  defendant  cannot  be  sued  on  the  deed,  103,  105 
where  deed  not  executed  by  defendant,  ib.  [103, 104 

suing  owner  of  ship  in  assumpsit,  though  deed  with  master, 
for  rent,  where  there  is  no  demise,  104 
where  there  has  been  a  deed  of  separate  maintcnanee,  ib. 
I      where  the  deed  is  invalid,  ib. 

where  there  has  been  a  new  contract,  ib. 
on  a  contract  in  consideration  of  forbearance,  ib. 
on  an  account  stated  between  partners,  104,  105,  99 
where  there  has  been  a  fresh  agreement,  105 
on  a  contract  unconnected  with  the  specialty,  ib. 
not  where  a  higher  security  h^s  been  since  taken,  ib. 
exceptions  where  fresh  deed,  &c  invalid,  ib. 
bond  for  rent  no  extinguishment,  ib. 
not  a  mere  collateral  security,  ib. 
it  lies  for  rent^  &c.  issuing  out  of  realty,  when,  ib. 
on  a  statute,  106 

on  dk  judgment  of  a  court  not  of  record,  ib. 
on  Insh  Judgment  or  decree  of  court  of  equity,  ib. 
when  not  by  a  partner  against  his  co-partner,  39 
when  not  by  or  against  a  corporation,  106 
not  in  case  of  illegal  distresses,  &c.  100,  107,  138 
when  not  advisable  to  sue  in,  107,  207  to  209 
when  case  a  concurrent  remedy  with,  134 
when  advisable  to  sue  in  case  in  preference  to,  ib.  207  to  209 
when  not  bo  advisable,  ib.  107 
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ASSUMPSIT,  ACTION  OV-^icantinued.)     . 
Pleadings,  &c.  in,  in  general, 

the  declaration,  107 
pleas,  107, 108,  475  to  481,  513,  514 
jadgment,  108 
costs,  ib. 

DlCX^RATION,  ^ 

title  of  court,  (sec  title  DeclarcOion,)  263 
of  term,  (see  title  Declaration,)  262  to  266 
.  venue  in  (see  title  Venue,)  266  to  280 
commencement  of  {see  title  DMaraiton,)  280  to  287 
cause  of  action,  statement  of^  in,  287  to  360 
Special  Counts  in  general,  289 

1,  inducement, 

defined.  290  to  293 

utility,  ib. 

form  and  requisites  of,  and  certainty  in,  291 

when  and  bow  far  to  be  proved  as  laid,  291,  292 

2,  consideration^  statement  of, 

1,  what  and  when  \o  be  stated,  203,  294 
fiulure  in  part,  295,  300 
liow  to  be  stated  in  general,  ib,. 
several  descriptions,  and  how  pleaded, 

1,  executed,  295 

2,  executory,  296 

3,  concurrent  or  mutual,  297 

4,  continuing,  ib. 

%  of  variances  in  stating  the  consideration,  298  to  301 
t  defect  of  consideration,  and  how  to  be  objected  to,  &o.  301 

3,  promise  or  contract,  statement  of,  301  to  320 

1,  how  to  be  stated,  301  to  305 

to  be  stated  in  words,  or  according  to  legal  effect,  305 
super  se  assumpsit  proper  in  all  cases,  301 
certainty,  302 

by  and  to  whom,  302,  307       , 

sufficient  to  show  that  part  on  which  the  action  is  found? 
ed,  304.  309,  310,  314,  317 
need  not  show  that  contract  was  in  writing, 

H,  variances  in  stating  the  promise  or  coifitract, 
in  general,  305,  6 

statement  according  to  legal  effect,  306,  312 
or  in  the  words  of  instruments,  ib. 
misdescription  of  parties  to  contract,  307 
blending  two  contracts  in  one  count,  308 
in  stating  alternative  or  conditional  contract,  ib. 
how  to  set  out  contract  with  exception  or  proviso,  809 
mis-statement  o£part  of  contract,  310 
variance  as  to  time  of  performing,  311 
bstances  of  literal  errors,  312 

statement  contrary  to  legal  intendment,  ib.     [eration,  813 
instances  of  statement  being  in  accordance  with  legal  op- 
immaterial  omissions,  collateral  provisions,  &c.  314 
BtBiiing  part  of  promise,  317  [struments,  819 

amendment  at  the  trial  of  variance  in  stating  written  ii^r 
scilicets,  317,  318 

4,  ayerments,  (see  title  Averments,)  320  to  332 

defined,  320 
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ASSUMPSIT,  ACTION  0¥— (continued,) 

Special  Counts — (contintted,) 

1st,  of  the  performance,  &c.  of  a  condition  precedent,  320 
not  necessary  when  consideration  was  executed,  320 
Dooessarj.^ere  consideration  was  executoxy,  ib. 
when  necesijary  in  case  of  mutual  conditions,  321 
general  rules  a$  to  avermentSy  and  when  necessaiy  to 

aver  performance  or  excuse  of,  320  to  325 
for  form  of  averment,  324 
of  performance,  ib. 
of  excuse  of  performance,  326 
of  readiness  to  perform,  ib. 
consequences  of  mistake,  327 
2d,  of  defendant's  notice  of  facts  alleged,  327.  328 

when  necessary,  328  / 

how  to  be  stated,  ib. 
consequences  of  mistake,  329 
3d,  q/*  a  request  on  defendant,  ib. 

when  necessary  to  be  stated,  ib.  380 
form  of  stating,  331 
consequences  of  omission,  ib. 
5,  Bleach,  (see  title  Breach,) 

necessary  to  be  stated,  332 

how  in  case  of  a  mere  money  demand,  ib. 

in  special  counts,  ib. 

form  of, 

should  in  substance  accord  with  contract,  883 
what  sufficient,  ib. 

where  the  contract  was  in  the  disjunctiTe,  334 
if  too  large  or  too  limited,  bad,  334,  335 
injudicious  to  be  too  narrow,  335 
should  be  certain  and  particular,  336 
««t^ra/ breaches  when  they  may  be  assigned,  ib. 
of  the  allegation  of  defendant's  fraudulent  intent, 
insufficiency  or  omission  of  breach,  ib.       [387 
6,  damages,  (see  title  Damages,) 
what  necessary  to  be  stated,  338 

dams^s  necessarily  incident  need  not,  ib. 
but  special  damage  must,  ib. 
too  abundant  a  statement  not  prejudicial,  339 
how  to  be  stated,  ib. 
consequences  of  mis-statement,  ib. 
Oommon  Counts,  339 
general  utili^  of,  ib. 
are  for  money  demands,  340,  342 
the  indebitatus  assumpsit  count,  341 
the  flumtum  meruit,  now  virtually  abolished,  ib. 
the  quantum%valebantj  now  virtually  abolished,  ib. 
the  account  stated,  342 
common  breach,  ib. 
history  of  these  counts,  and  when  in  general  sustainaUe, 

340.  342,  343 
general  form  and  requisites  of,  342,  343 

when  relating  to  real  property,  use  and  occupation  &e.  848 
to  goods  sold,  345  to  348 
to  ioork  and  personal  services,  348,  849 
to  money  lent,  349 
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ASSUMPSIT,  ACTION  OV— (continued.) 
Common  OounU — (continued.) 

to  money  paid,  350 

to  money  had  and  receiyed,  351  to  356 
to  interest,  356 

enactment  of  3  &  4  W.  4,  o.  42,  8.  28, 
respecting  interest,  256 
when  relating  to  aoeonnt  stated,  358 

by  and  against  executors  and  assignees,  &Xi,  359,  360 
Joinder  ofeeveral  counts  in,  408 
with  other  forms  of  action,  199 
Beg.  G^n.  respecting  declarations  in,  723,  &c. 
PuAS  IN — (see  title  Pleas.) 

of  the  several  pleas  in,  before  and  since  Reg.  Gen.  Hil.  T.  4  W.  4, 475  to  520 
to  the  jurisdiction— (see  title  Jurisdiction.) 
in  abatement^(s6e  title  Abatement.) 
in  bar — (see  title  Pleas  in  bar,  in  general,  469) 
analytical  table  of  defences,  471 
the  several  pleas,  before  the  recent  rules, 
die  general  issue  non  assumpsit  in  general,  476 
form  of  it,  ib. 

nil  debet,  or  not  guilty,  bad,  476,  notes  (s)  and  (0     [476  to  481 
what  might  have  formerly  been  given  in  evidence  under  it, 
another  person  who  ought  to  sue,  476 
infancy  of  defbndaot,  ib. 
lunacy,  ib, 
drunkenness,  ib. 
coverture,  477 
illegality,  ib. 
alien  enemy,  plaintiff,  ib. 
statute  of  frauds,  ib. 
release  before  breach,  ib. 
alteration  of  contract,  ib. 
performance,  ib. 

non-performance  of  condition,  ib. 
illegality  of  contract,  ib. 
bankruptcy  of  plaintiff,  ib. 
ooverture  of  plaintiff,  ib. 
payment,  478 
accord  and  satisfaction,  ib. 
negotiable  security,  ib. 
foreign  attachment,  478 
arbitrament,  ib. 
judgment  recovered,  ib. 
higher  security,  ib. 
release  after  breach,  ib. 
objections  to  non  assumpsit,  478,  479 
better  to  plead  specially  in,  ib. 
special  plea  when  formerly  necessaiy,  ib. 
alien  enemy,  plaintiff,  ib. 
provisional  assignment,  ib. 
onUawry,  plaintiff,  ib. 
bankruptcy  of  defendant,  ib. 
insolvent  debtor,  defendant,  ib. 
tender,  ib. 
8et*off,  ib. 
limitatitms,  statute  of,  478,  479 


ASSUMPSIT,  ACTION  OV—(conHnued.) 
Pliab  in— (con/tnt^tf. ) 

oouit  of  conscienoe  acts  when,  lb. 
^hen  at  liberty  to  plead  specially  and  advisable,  480 
Since  Reg,  Cren.  JSU.  T,  4  W.  4,  aUdefeneti  must  he  pUaded  tpieiA 

ly,  512  to  520,  743 
the  qualities  of  pleas  in  bar,  (see  title  Pleas  in  Bar.) 
ihe  farms  of  pleas  in  bar,  (see  title  Pleas  ui  £ar,) 

BiPLICATIONS  TO, 

1,  several  sorts, 

when  tie  injuria  admissible,  584 
to  a  plea  of  infancy,  581 
to  a  plea  of  coverture,  581 

alien  enemy,  ib. 

insolvent  debtor's  act,  &o.  ib. 

illegality  of  the  oontraot,  ib. 

tender,  ib. 

aocord  and  satia&otion,  582 

arbitrament,  ib. 

judgment  recovered,  &o.  ib. 

release,  ib. 

set-off,  ib. 

court  of  conscience,  588 

statute  of  limitations,  ib. 

2,  forms  of,  (see  title  EepHcati&ns,  and  the  particular  heads.) 
8,  qualities  of,  (see  title  Replication^  and  particular  heads.) 

RsjoiNDEBS  IN,  (see  title  Rejoinders,) 
form  of  Issue  in,  745 

of  Nisi  Prius  Record  ib. 
of  judgment  for  plaintiff  in,  746 
jf  Issue  to  be  tried  by  Sheriff,  ib. 
of  Writ  of  Trial,  ib. 
of  Indorsement  of  Verdict,  447 
of  Indorsement  of  Nonsuit,  ib. 
of  Judgment  for  the  plaintiff  after  Trial  by  Sheriff^  ib. 
ASSURED, 

statement  of  interest  of,  743 
ATTACHMENT, 

debt  for  escape  under,  when  it  does  not  lie,  112 
ATTACHMENT,  FOREIGN,  (see  titie  Foreign  AUachment.) 
ATTAINDER, 

Slea  that  plaintiff  has  been  attainted  of  treason  or  felony,  446  to  448 
efendant  cannot  plead  his  own  attainder,  447,  note  {b) 
ATTORNEY,  (see  titles  Agent.    Bailee,     ServasU.) 
remedy  against, 

who  to  sue  for  not  investigating  title  where  employer  dies,  19,  20,  69 

when  personally  liable  on  a  promise,  85 

assumpsit  against,  102 

case  against,  134 

trespass  against,  for  irregular  process,  dec.  84,  85, 180 

conclusion  of  declaration  against  420 
how  and  when  to  appear  and  plead  by,  427  to  429 

what  pleas  to  oe  pleaded  by,  427,  428 

in  name  of  only  one  attorney,  and  not  fleveral,  428 
plea  of  privilege  by,  when  affidavit  formerly  not  necessary,  468 

when  sued  improperly,  privilege  how  reoderBd  available,  458 
nied  as  attorney,  not  being  ao,  ib. 

title  of  term  of,  pleaded  in  abatement,  455 
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ATIOWifEl— {continued, ) 

indorsement  of  name  of  on  proeen,  730 
writ  issued  without  anthority  of,  ilK 
ATTORNEY-GENERAL. 

cannot  be  sued  for  official  act,  whan,  78>  181«  182, 506 
ATTORNMENT, 

when  not  neoessaiy  to  be  alleged  or  proved^  18»  221 
AUCTIONEER, 

when  he  may  sue,  7 
when  he  may  be  sued,  85,  37 
when  personally  liable  on  contract,  ib. 
AUTER  ACTION  PENDENT. 

when  one  of  several  wrong-doers  may  plead,  89- 

plea  of,  in  abatement,  454 

m  bar,  ib. 

replication  thereto,  464,  453,  454 

actions  by  bankrupt  and  assignees  for  aoiiift  oaiua»  454,,  note  (j») 

AUTER  DROIT, 

amendment  in  action  of,  when  lefiued,  248 
AVERAGE. 

assum^t  lies  for,  101 

one  shipper  may  sue  the  other  for  contnbnitiaA  to,  ib. 
AVERMENT. 

defined,  320 
form  of,  324 

n  a  declaration,  824,  325 
in  a  plea,  555,  539 
in  a  replication,  641 

in  a  declaration  in  assumpsit,  320  ta  892 
of  a  condition  precedent,  322  to  324 
of  notice  to  defendant,  327 
of  request,  329 

in  declaration  in  debt,  &c.  368 
AVOIDANCE, 

matters  in,  must  be  pleaded  specially,  515,  74S>^  744 
AVOWRY,  (see  title  Replevin,) 
AWARD, 

does  not  pass  property  in  goods  to  snfqjKat  tooyer,  150 
what  preferable  action  on,  101,  109 
assumpsit  lies  on,  when,  101 
when  assumpsit  peculiar  remedy  on,  103. 
debt  lies  (»,  109 

statement  of  inducement  in  declaration,  209 
statement  of  revocation  of,  implies  proper  reyocation^  221 
pleas  to  actions  on,  485 
plea  of  reference  and  award,  478 
replication  to  plea  of,  585 

departure  in  replication,  &o.  in  such  case,  644  to  648 
bow  to  be  stated  in  replication,  585 
breach  of  arbitration  bond  must  be  shown,  588 
BAIL, 

in  what  actions,  and  how  required,  208 
remedy  for  not  accepting  bail,  134, 185 
what  bail  cannot  plead,  469 

discharged,  when  form  of  action  difibrs  from  writ,  244,  258 
when  variance  in  names  of  parties,  244 

in  number  of  parties,  248 
in  ohancter  of  pasties,  250 
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BAIL^^canHnttecL) 

diacharged,  when  vaiiaiiGe  in  cause  of  action,  258 

in  Tcnae,  244 
laying  venue  in  different  county  no  w:aiver  of  bail,  ib. 

Reg.  Gen.  of  Trin.  T.  1  W.  4,  respecting,  727  to  729,  733 
BAILABLB  PROCESS, 

enactment  of  2  W.  4,  c,  89,  s.  4,  respecting  commencement  of  persomd  adaoia, 
705 
BAIL  BOND,  (see  title  BaU,) 

when  several  actions  not  allowed  on,  48,  note  (/) 

assignee  of,  may  sue,  16 

debts  lie  on,  110 

stating  breach  of  condition  of,  369 

void  if  arrest  in  wrong  name,  245 

defence  to  action  on,  how  available,  469,  484 

replication  to  plea  of,  584,  585 

case  against  sheriff  for  not  assigning  of,  188 

declaration  for  not  assigning  of,  885 

plea  to,  of  no  proper  affidavit  of  debt,  &c.  bad,  540 
BAILEE,  (see  tide  Agent.) 

when  he  may  sue,  7,  61,  151,  169 

who  to  sue  where  goods  lent  or  let, 

when  he  may  sue  in  detinue,  122 

when  he  may  bring  replevin,  163 

when  he  may  sue  in  trespass,  169,  171,  172 

when  assumpsit  lies  against,  102 

when  case  lies  against,  134,  151 

when  liable  to  be  sued  in  detinue,  128 

when  trover  lies  against,  154,  &o. 

when  trespass  lies  against,  173,  &o. 

declaration  against,  383,  &c. 

plea  of  non>assumpsit  in  actions  against,  514 
BAILIFF,  (see  titles  Agent,     Bailee.     Officer.     Sherif.) 

when  bailable  to  be  sued,  ex  contractu,  34 

ex  delicto,  78,  80  to  84 

when  liable  to  be  sued  for  extortion,  85,  and  note  (c) 

traverse  of  defendant  being  so  in  replevin,  591' 

in  account,  ib. 
in  trespass,  595 
BAILMENT, 

when  plaintiff  may  reply  a  different  bailment,  124 

not  traversable  in  action  of  detinue,  128  *  2  Cromp.  &  Mees  672 
BANK  NOTE, 

who  to  sue  on,  15,  16, 152 
BANKERS,  (see  title  Agent.) 

when  liable  to  be  sued,  86 

may  sue  by  one  of  their  officers,  when,  ^ 
BANK  OF  ENGLAND. 

actions  against,  77 
BANKRUPT,  action  by  assignees  of,  (see  titie  Assignee.) 

when  he  may  sue  on  contract,  26 

his  assignees,  ib.  154 

when  he  may  be  sued  on  contract,  58  to  55 

lessee  liable  in  covenant,  when,  53,  4 

^ving  bond  for  simple  contract  debt  after  bankruptcy  does  not  merge  i^  105 

partner,  when  he  must  be  joined  in  assumpsit,  54,  4 

when  advisable  to  sue  bankrupt  in  case,  210,  92 

when  he  may  sue  for  a  tort,  71,  72 
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BANKRUPT— ( continued, ) 

form  of  action  for  malicioas  issuing  coramission,  183 
when  be  may  be  sued  for  a  tort.  91 
wife  of,  (see  title  Baron  and  Feme^)  68 
fresh  promise  after  bankruptcy,  54 
BANKKUPTCY,  (see  titles  Assignee,     Bankrupt) 
of  plaintiff, 

pending  suit  does  not  abate  it,  when,  23,  and  note  {z) 

now  taken  advantage  of,  ib.  477 

in  debt  on  specialty,  or  record,  should  be  pleaded,  483,  485 

in  covenant,  486,  7 

in  case  or  trover,  71,  72,  498 

puis  darrein  continuance,  6b7 
of  defendant,  53  to  56,  91 

must  be  pleaded,  479 

form  of  plea,  557 

whether  may  be  pleaded  generally,  though  certifioate  obtained  pending  ao- 
tion,  63,  158,  and  note  (t) 

plea  of  puts  darrein  continuance,  658 

when  a  bar  to  action  of  covenant,  53,  54,  117,  118,  188 
of  husband,  how  &r  discharges  wife,  59 
cannot  be  replied  to  specially,  599,  and  note  (b) 
may  be  replied  to  plea  of  nonjoinder,  467 
BABON  AND  FEME,  (see  titles  Coverture,     Criminal  Conversation,     Partiu.) 
when  they  may  sue,  and  how,  upon  a  contract,  28  to  33 
when  they  should  join  in  action  on,  ib. 
consequences  of  mistake  in  joinder,  as  plaintiff,  33 
husband  may  sue  alone  when,  29 
of  joinder  in  actions  by,  202  to  205 

1.  Aa  plaintiff',  ex  contractu,  29 

2.  ex  delicto,  73 

3.  As  defendants,  ex  contractu,  56,  202 

4.  ex  delicto,  92 

when  they  are  to  be  sued,  and  how  upon  contracts,  56  to  59 

husband  liable  in  assumpsit  where  wife  contracted  by  deed,  104 

feme  partner  need  not  be  sued,  43 

when  they  may  sue,  and  how,  for  torts,  72  to  85 

when  may  join  or  sever  for  a  tort,  ib. 

when  husband  should  sue  in  detinue,  112 

when  they  may  be  sued  for  torts,  and  how,  92 

feme  covert,  when  liable  for  a  tort,  ib.  76 

when  husband  only  should  be  sued  in  detinue,  124 

plea  that  parties  are  not  married,  452 

must  join  in  plea,  when,  428,  566 

legal  interest  in  chose  in  action  of  wife  of  bankmpt,  vested  in  assignees,  28, 29, 
59 
BASTARDY  BOIJD, 

overseer  for  time  being  may  sue  on^  16 
BENEFICIAL  INTEREST,  10 
BEYOND  SEAS,  716 
BILL  OF  EXCHANGE. 

exception  in  case  of  that  right  of  suing  can  only  be  in  one  one  penon,  5 

assumpsit  lies  on,  101,  103 

when  debt  does  not  lie  on,  103, 109, 113 

indorsee  may  sue  on,  16 

declaration  need  not  refer  td  custom  of  merchants,  217 

or  aver  aooeptanoe  was  in  writing,  222 

Vol.  I.  98 
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BILL  OF  EXCHANGE— (cowftwtterf.) 

or  show  GonsideratioD,  293 

omission  to  aver  notice  of  dishonor  or  preaentmeiii.  329 
what  a  variance  in  statement  of,  311,  312 
amendment  of,  at  tilal,  319 
delivery  in  satisfaction,  plea  of,  478 

bill  for  price  of  goods,  as  to  declaring  if  bill  dishonored,  &c.  347 
plea  of  non  assumpsit  inadmissible,  515 
prescribed  forms  of  declaration  on,  724  to  726 
Reg.  Gen.  respecting  several  coonte  on,  739 
BILL  OF  LADING, 
who  to  sue  on,  6 

who  liable  on,  for  freight,  &o.  48 
exceptions  in,  must  be  stated  in  declaration,  when,  309 
BLACK  ACT?  (see  title  Hundred. 
BLANKS,  (see  title   Certainty,) 
BODY, 

ruling  sheriff  to  bring  in  body  of  defendant,  733 
BONA  NOTABILA, 

plea  of,  how  to  be  pleaded,  489 
when  to  be  pleaded,  ib. 
BOND,  (see  titles  Deed,     Parties  of  Action,) 
assignor  of,  when  he  must  sue,  15, 104 
assignee  of,  when  he  must  sue,  15 
assumpsit  to  pay  it  on  a  new  consideration,  15 
debt  upon,  110,  263 
covenant  lies  on,  semble, 
declaration  on,  363 
profert  of,  365     • 
oyer  of,  430 

in  declaration,  402,  vol.  li.  440,  (a),  809 
in  replication,  584  to  588 
assignment  of  breaches  in  action  on^  ib. 
party  should  be  sued  by  his  description  in  bond,  245 
pleading  payment  to  action  on,  702 
payment  of  money  into  court  in  action  on,  ib. 
BOOKS  OF  ACCOUNT, 

trover  for,  147  • 
BOROUGH  ENGLISH, 

custom  as  to  pleading  it,  216 
BOUNDARIES  OF  ACTION, 

importance  to  prove,  97,  note  (f) 
BREACH,  (see  particulars  under  title  Asnmpnt,) 
statement  of  it, 

in  a  declaration, 
in  assumpsit, 

how  to  be  stated,  332  ^ 

several  breaches  when  permitted,  336,  739 
form  of  stating  it,  332 
consequences  of  mistake,  337 
sufl&cient  to  prove  part,  304,  309,  310,  317 
common  breach  to  money  counts,  342,  360 
in  debt,  374 

when  advisable  or  not  to  state  breach  of  condition  on  deebniioii, 

336,  369,  370 
is  absolutely  essential  before  execution,  6  Car.  &  P.  511 
in  oorenant,  376 


BBEACH— .(cowftntttfrf, ) 
in  a  replicatioD, 

when  it  must  be  stated,  584  to  588 
when  several  breaches  may  be  stated  in,  586 
how  to  be  assigned,  584  to  588 

recovery  upon  breach  imperfectly  assigned,  though  thore  be  an  CKpren 
breach  imperfectly  stated,  336 
BWBEKY. 

two  cannot  be  jointly  sued  for,  86 
BROKER, 

when  he  may  sue,  7,  61, 151 
when  liable  to  be  sued,  34,  84 
when  bankruptcy  no  defence,  91,  92 
BY-LAW, 

assumpsit  lies  on,  101 
debt  lies  on,  109 
plea  of  distress  for,  502 
BY  LEAVE  OF  THE  COURT, 

statement  of,  unnecessary,  555,  565  • 

BY-THE-BYE, 

practice  as  to  declaring  by,  at  suit  of  came  or  fresh  plaintiff  abolishod,  2i^9 
CANAL  CALL^. 

assumpsit  lies  for,  101 
CAPIAS,  WRIT  OF, 

introduction  of,  by  2  W.  4,  c.  39,  94,  705 
form  of,  718 

the  like  into  county  palatine  of  Lancaster,  732 
indorsements  on,  711 

declaring  de  bene  esse  when  defendant  not  in  custody  odf  730 
commencement  of  declaration  on,  242,  285,  231,  (see  titles  Deelaraiian,) 
CAPTAIN,  (see  titles  Carrier.     Ship,) 
of  a  ship, 

when  he  may  sue  for  freight,  &o.  7 

cannot  sue  for  demurrage  or  implied  promise,  ib. 

seizure  of  ship,  61,  151,  169  , 

when  he  is  liable  and  may  be  sued,  33,  34,  87,  84 
how  to  be  sued  for  the  loss  of  goods,  &c.  ib. 
in  assumpsit,  102 
in  case,  when  preferable,  134 
of  a  troop,  &c.  when  liable,  37 
iDARRIAGES, 

negligent  driving  of, 
'  who  to  sue  for,  61,  81,  127,  128,  148 

who  to  be  sued  for  where  injury  committed  by  servant,  80,  81,  128,  181 
form  of  action  for, 

trespass,  when  it  lies,  128,  141—11  Price,  608 
case,  where  it  lies,  ib. 

must*be  ease  against  a  master  for  the  act  of  his  servant,  181 
when  trespass  lies  against  master,  79,  131 
declaration  in,  how  to  be  framed  in  case,  128 
CABRIER, 

liable  for  act  of  his  servant,  80  * 

action  against,  for  loss  of  goods,  by  whom  to  be  brought,  6 
which  he  may  sue  a  stranger  for  injury  to  goods,  61, 151 

or  on  contract,  7 
non-joiader  of  partner  in  action  against,  not  pleadable,  11  Geo.  4  ^  }  Will.  4, 
0.  68,  s.  5,  see  page  86,  47 
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C  ABRIERr-(  continued, ) 
fonn  of  action  against, 

assumpsit,  102 
case,  134 
wben  liable  in  trover,  155,  161 
declaration  against, 

need  not  state  custom  of  the  realm,  dn).  216 
bow  to  declare  against,  136,  382  to  885 
plea  of  non-assumpsit  in  action  against,  how,  514,  743 
of  not  guilty,  in  case,  744 
CASE,  ACTION  OF, 

costs  to  acquitted  defendant,  88 

bow  far  affected  by  the  nature  of  the  injury  in  general,  125  to  182 

whether  forcible  or  not,  125,  126 

whether  immediate  or  consequential,  126  to  129 
legality  of  the  original  act,  129 
intent,  129 
exceptions,  130 

sammary  of  the  leading  points  governing  this  form  of  action*  181,  132 
why  so  called,  95,  132 
general  applicability  of  this  action,  ib. 
lies  at  common  law, 

for  nonfeazance,  misfeacance,  and  malfeazance,  95, 132,  133 

defined,  ib. 
for  injuries  to  the  penon,  131  to  134 
to  the  absolute  righto, 

mischievous  animals,  keepng  of,  138 
when  trespass  lies,  ib. 
•  malicious  prosecutions,  ib. 

when  trespass  lies,  ib.  (see  title  Trespass ,)  181  to  186 
slander,  verbal  and  written,  134 
pleadings  in  such  action,  399  to  408 
nealth,  injuries  to,  134 
refusing  to  accept  bail,  &c.  ib.  185 
against  surgeons,  agents,  &c.  134 
to  the  relative  rights, 

criminal  conversation,  ib. 
debauching  daughters,  ib. 

trespass  now  considered  preferable,  ib.  167 
enticing  away  servants,  &c.  134 
for  injuries  to  personal  property  and  breaches  of  duty  and  conirad, 
124  to  137  ^ 

case  proper  where  injury  is  either  not  forcible  or  not  immediiie 

or  affects  property  in  reverslbn,  134 
against  attornies,  and  bailees,  Sec.  for  neglect,  &c.  134 
when  concurrent  remedy  with  assumpsit,  ib.  135 
which  preferable.  143,  144 

when  case  lies,  though  collateral  remedy  on  <ieed^  135 
when  lies  for  non-fcazance,  and  as  to  consideration  bdng 
shown,  135,  186 
breach  of  warranty,  137 

deceitful  representations  of  another's  solvency,  ib. 
representations  to  be  in  writing,  9  Geo.  4,  c.  14,  s.  2,  703 
nodigence  in  driving  carriage  or  navigating  ships,  127  to  129, 11 

Price,  608 
distress  iUegal,  138 
irregylar,  ib. 
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CASE,  ACTION  OF— {continued) 

poand  breacb  and  rescue  of  distress  irregular,  138 
rescue  of  party  arrested,  ib. 
escapes  or  not  arresting,  138,  139 
false  returns,  ib. 

not  levying  under  tkji./a.  &c.  ib. 
not  delivering  letters,  139 
against  a  witness  for  not  obeying  a  subpcena,  ib. 
copyright  and  patents,  infringing  of,  ib. 
for  obstructing  taking  tithes,  ib. 
reversionary  property,  ib. 

when  concurrent  remedy  with  trespass  and  trover,  139 
or  injuries  to  reed  property,  / 

corporeal, 

when  the  remedy  must  be  trespass,  139,  140 

for  non-feasance,  &c.  must  be  ca^,  ib. 

injury  not  committed  on  plaintiff's  land,  ib. 

where  plaintiff's  right  in  reversion,  139,  140 

tithe,  not  carrying  away,  ib. 

ancient  lights^  140 

nuisances  to  houses,  land,  &c.  ib. 

continuing  them,  ib. 
water  courses,  injuries  to,  ib.  141,  142 
waste,  wilful  or  permissive,  140,  to  143 
dilapidations  in  a  rectory,  &c.  141 
fences,  not  repairing  of,  ib. 
incorporeal, 

commons,  ways,  pews,  disturbance  of,  142 
offices,  franchises,  markets,  ib. 
other  easements,  preserves,  decoys,  Sco.  ib. 
<m  statutes, 

in  general,  143 
for  calls,  dues,  &c.  ib. 

landlord  against  a  sheriff  not  paying  a  year's  rent,  ib. 
hundred,  actions  against  ib. 
distresses,  irregular,  ib. 

against  justices,  where  conviction  quashed,  ib.  183 
of  the  advantages  of  this  action  over  others,  143 

its  disadcantages,  144 
the  pleadings,  judgment,  and  costs  in  general,  145 

{leadings,  k^.m  particular ^  376  to  408 
>xcLARATioN  IN  (soc  the  particular  head  of  injuries.) 

title  of  the  Court  and  term  (see  title  Declaration,)  262,  266 

venue  in  (see  title  Venue,)  266,  269,  276 

commencement,  280 

statement  of  the*matter  or  thing  affinsted,  376  to  878 

of  the  plaintiff's  right  or  interest,  378  to  385 

variances  in  statement  of,  385  to  387 
of  the  injury.  387  to"408 

variances,  391 
declarations  for  slander  and  libel,  899  to  408  (see  title  Slander.) 
time,  393 
place,  394 

of  the  damages,  895  to  899 
conclusion,  4l8 

and  profert,  420 

aided,  421,  677  to  684 
408  to  418 


\ 
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COLOR  IN  PLEADING— in  a  plear-(con/tnMerf.) 

form  and  reqaisites  of,  531,  532 
addition  of,  unnecessarily,  cnlj  surplusage,  529,  582 
defect  in,  or  omission,  when  aided,  532 
not  traversable,  530,  532 
in  a  replication  &c.  not  unnecessary,  530,  532,  624 
the  insertion  of  it  will  not  vitiate,  ib. 
COMMAND  (see  title  Bailif. ) 
traversable  in  replevin,  591 

and  in  ti*espass,  595 
replication  de  injuria,  is  sufficient  to  plea  of,  608 
COMMENCEMENT, 

of  a  declaration,  (see  title  Declaraiion,)  280  to  289,  730,  731,  742 
of  a  plea,  741 

in  abatement,  (see  title  Abatement,)  454,456 
in  bar,  (see  title  Pleas  in  Bar,')  549  to  554 
of  a  replication,  (see  title  Eeplication,)  601,  002 
COMMENCEMENT  OF  ACTION, 

date  of  writ  now  considered  sucb,  259,  note  a,  704 
uniformity  of  process  act  respecting,  704  to  709 
COMMISSIONERS  (see  tide  Agent.) 

under  public  undertaking,  when  they  may  sue,  7,  176 
of  public  act,  when  they  may  sue  or  be  sued  on  a  contract,  14,  37»  88 
when  they  may  sue  for  a  torty  176 
when  they  may  be  sued  for  a  tort,  77 
of  turnpike  road,  how  to  sue,  &c.  14 
of  bankrupts  cannot  be  sued,  when,  78 
pow^r  of  Courts  to  appoint,  to  take  affidavits,  723 
COMMON  COUNTS,  340  to  360 
prescribed  form  of  breach,  360 
COMMON  INFORMER  (see  title  Penal  Statute) 
cannot  sue  unless  expressly  authorized,  112 
conclusion  of  declaration  at  the  suit  of,  373,  374 
COMMON  LAW  RIGHTS  and  DUTIES,  (see  tide  Ooarrien.) 

what  need  not  be  stated  in  pleading,  216 
COMMON  OF  PASTURE, 

Reg.  Gen.  respecting  pleas  of,  744 
COMMON,  RIGHTS  OP, 

when  a  commoner  may  sue,  64,  142 
comedies  for  injuries  to,  132,  142 

how  to  plead,  2  Young  &  J.  93,  622,  628 
declarations  for -obstructing,  381,  386,  391 
ejectment  lies  to  recover,  when,  188 
must  be  pleaded  in  trespass,  502,  523 

several  pleas  of,  when  not  allowed,  740  ^ 

how  to  be  pleaded  since  statute  2  Will.  4,  c.  71,  712  to  714,  and  flee  2 
Young  &  J.  93. 
replication  to  plea  of,  596,  597,  622,  623 
new  assignment  relating  to,  628,  636 
stat.  lim.  respecting  right  of,  712,  713 
COMMON,  TENANTS  IN,  (see  also  tiUes  Tenants.    Joint  Tenants.    PariiM) 
when  they  may  join  or  sever  in  actions  by  them,  12,  65 
must  sever  in  avowry,  &c.  and  how,  13,  566 
when  one  cannot  sue  lus  co-tenant  on  a  contract,  13 

for  a  tort,  70,  156, 179 
COMPANIES, 

when  liable,  and  how,  for  tarts,  76 
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GOMPANim^conHnued,) 

one  member  suing  another,  ll,  41 

assumpsit  by,  106 
COMPANY  (see  titles  Commissioners.     Corporation,) 

when  too  general  a  description  of  ihe  parties  to  the  suit,  256 
COMPOSITION  DEED, 

when  trustees  of,  cannot  sue,  15 
COMPUTATION  OF  TIME, 

in  prescriptive  rights,  how  limited,  714 
CONCLUSION  (see  titles  Declarations.     Pleas.     R^UomUvm.) 

of  a  declaration,  418  to  421,  286 

of  a  plea,  741 

in  abatement,  460 
in  bar,  ib.  556  to  559 

of  a  replication, 

in  abatement^  463,  464 
in  bar,  641 

of  a  now  assignment,  637 
CONCURRENT  CONSIDERATION, 

statement  of,  in  declaration,  297 
CONDITION  OF  BOND, 

when  advisable  to  state  breaches  of,  in  declaration,  368  to  370 
CONDITIONS  PRECEDENT, 

statement  of,  in  assumpsit,  6cc,  320,  328 

what  amounts  to,  and  averments  of  performance,  &c.  ib. 

of  readiness  to  perform,  and  excuse  of  peorfornuuice,  826 

in  debt,  368,  369 
CONFESSION  AND  AVOIDANCE  (see  titles  Pleas,    BqdieaHfms,) 

plea  in,  defined  and  explained,  515,  525  to  533 

must  confess  ihe/atts  pleaded  to,  ib. 

of  giving  color,  (see  title  Color,)  526,  527,  &c. 

pWas  amounting  to  the  general  issue  bad,  in  r^ienoe  to  this  rule,  51d»  627 

admits  defendant's  infancy,  but  goods  necessaries,  528 

admits  freeholder's  title,  but  shows  a  demise  from  him,  500,  501,  508,  520 

matter  in  discharge,  or  confession  and  avoidance,  to  be  specially  p]6aded,.506, 
743, 744 

how  in  assumpsit,  ice.  477,  478,  480 
case,  590,  591,  494,  498 

form  and  requisites  of,  525  to  533 

replicaiions  in  confesflion andavoidftaee,  622 io 625 
CONFIRMATION, 

of  promises  made  by  in&nts,  703 
CONSCIENCE,  COURTS  OF,  (see  title  Cawi».) 
CONSENT, 

Stat  lim.  lindtmg  right  of  prescription  unless  enjoyed  by,  718 
CONSEQUENTIAL  INJURIES, 

what  so  considered,  126  to  129 

when  not  too  remote,  126  to  129 

remedy  for,  in  general,  case,  &c.  ib.  125, 132  to  184 
CONSIDFilATION, 

when  essential  to  support  a  simple  contract,  298,  4 

when  on  new  consideration,  assumpsit  lies  thouj^  there  was  a  deed,  lOB'io  105 

in  the  case  of  a  deed,  866,  867 

illegality,  effect  of,  on  simple  contract,  295 

in  a  deed,  105,  866 

not  presumed  till  contrary  shown,  221 

must  be  pleaded,  in  case  of  deed,  i84»  7ii8 

Vol.  I.  »1 
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CONSIDERATION— (coiKt«tt«rf) 

80  in  assampsit,  476,  477,  743 
replication  to  plea  of  in  debt^  584 

in  assumpsit,  581 
when  and  how  to  be  stated  in  declaration,  298  to  297 
in  assumpsit, 
executed,  295 
executory,  296 
concurrent,  297 
continuing,  ib. 
in  debt  or  covenant,  366,  375 
in  case,  883  to  385 
variances  in  stating  it  in  assumpsit,  Sec,  297  to  301 
oonsequence  of  mis-statement  of  it,  300,  301' 

averment  of  performance  by  plaintiff  of  condition  precedent,  320 
CONSIGNOR  AND  CONSIGNEE, 

which  to  sue  a  carrier,  See.  6,  61,  152 
when  consignee  may  be  sued  for  freight,  48 
CONSOLIDATION,     • 

of  actions,  198,  199  notes 
CONSPIRACY, 

remedy  for,  133 
CONSTABLE  and  other  OFFICERS,  (see  tides  BaiUf.     Officers,    Shifif) 
when  liable.  78,  134,  185 
venue  in  actions  against,  local,  273 

may  plead  general  issue,  and  give  special  matter  in  evidence,  506 
effect  of  joining  in  bad  special  plea,  546,  note  (y),  566,  567 
CONSTRUCTION, 

of  pleading,  rules  of,  237  to  239     ' 
when  ''  there  "  does  not  refer  to  the  last  antecedent,  239 
of  pleas,  545 

when  and  why  matter  to  be  construed  most  strongly  against  the  party  pleadingt 
237,  545 
CONTINUANCE  (see  titles  Imparlance.     Nuisance, ) 

Reg.  Gen.  HU.  T.  4  W.  4,  respecting,  738 
CONTINUANDO  (see  titie  Time.) 
CONTINUED  CONSIDERATION, 
statement  of,  in  declaration,  297 
CONTRA  FORMAM  STATUTI, 

when  this  allegation  is  necessary,  and  oonsequenoes  of  mistake,  372,  378 
when  requisite  in  a  plea,  556 
CONTRA  PACEJVI, 

when  to  be  inserted,  145,  388 
omission  aided,  unless  specially  demurred  to,  388 
CONTRACT,  ACTION  on  (see  title  AssumpHt.     ConsideraHon.     Deed.   ?» 
ties.) 

suing  on,  42  to  44 

when  implied,  arises  out  of  a  tort.  99,  107,  134  to  137,  207  to  209 

remedy  for  breach  of,  by  action  on  the  case,  134  to  137,  383  to  385 

statement  of  several  breaches  in  one  count  allowed,  739 

assumpsit  the  usual  remedy,  if  not  under  seal,  (see  titie  Assumpsit.) 

when  plaintiff  may  sue  in  assumpsit,  where  there  is  a  deed,  103  to  105 

how  to  be  stated  in  assumpsit,  (see  title  Assumpsit^)  301  to  321 

statement  of,  admitted,  unless  denied  by  plea,  318 

amendment  of  statement  of,  at  nisi  prius,  320 

how  to  be  stated  in  debt,  (see  title  Debt,)  361,  363 

parties  to  actions  on,  (see  titk  Parties, ) 

poviio  for  tiie  oaae  of  joiat  contraotors,  708 
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CONTRACT,  ACTION  ON— («mii«t««rf.)  .       [81* 

varianoe  in  statement  of  the  promise,  in  assumpsit,  (see  tide  AMMftmptit.)  306  to 

of  the  consideration,  297, 301,  384 
in  debt,  ib.  836 
in  case,  885  to  387 

reg.  gen.  respecting  statement  of,  739 
CONTRIBUTION,  350,  351,  and  notes, 
CONUSANCE,  CLAIM  op, 

defined  and  explained,  and  the  law  relating  to  it,  422  to  427,  448»  444 
CONUSEE,  OF  FINE. 

trespass  by,  177 
CONVERSION,  (see  title  Trover,)  153  to  161 

demand  of  goods  to  create  it,  156  to*  160 
CONVICTION, 

if  regular  on  face  of  it  is  conclusive  evidence  of  legolaiity,  183 

remedy  where  conviction  quashed,  143,  183 

if  bad  on  the  face  of  it,  &c.  181  to  184 
CO-PARCENERS  (see  title  Parties.     Partners.) 

must  jointly  sue,  when,  14 
COPYHOLD  AND  COPi''HOLDER, 

ejectment  by  copyholder,  180,  190,  note  (n) 

may  sue  for  monse  profit^,  when,  177 

purchaser  of,  how  to  declare  on  a  lease,  364 

showing  title  to,  504 

when  copyholder  should  claim  right  of  common,  &o.  by  custom,  691 

when  to  prescribe  under  the  lord,  ib.  380,  381,  506 

fines,  debts  lies  for,  109 

action  against  lord  for  surcharge,  391,  note  (z) 
COPriHGHT, 

who  to  sue,  15,  67 

assignee  of,  may  sue  for  injuries  to,  67 

remedy  for  injuries  to,  139 

declaration  for,  see  vol.  ii.  533  to  636 
CO-PARTNERS, 

when  may  sue  by  one  of  their  public  officers,  14 
CORPORATION  AGGREGATE, 

when  may  sue  for  use  and  occupation,  11, 106 
CORPORATION  (see  titles  Commissioners.     OompanMS.) 

mayor,  &c.  of,  when  he  cannot  sue  on  contract,  7 

revived  corporation  may  sue  on  bond  given  to  old,  16,  note  (k) 

successors  of,  may  sue  on  contract  vested  in  predecessors,  ib. 

bye-laws  that  one  member  should  sue  others  for,  See,  11 

actions  by  incorporated  companies,  14,  16 

when  liable  to  be  sued  for  a  tort.  76  to  78 

when  not  liable  on  a  contract,  106 

assumpsit  against,  when  does  not  lie,  ib. 

may  sue  in  assumpsit,  ib. 

bow  to  declare  in  case  at  the  suit  of,  382 

must  plead  by  attorney,  551 

how  to  describe  in  declaration,  266 

service  of  writs  on,  708 
COSTS,  1  Met.  &  Perk,  (see  titie  OosU.) 

liability  of  executors  for,  21 

now  payable  in  general  to  acquitted  defendant,  88 

when  may  be  set  off  against  verdict  for  plaintifi^  ib. 

how  far  they  depend  on  form  of  action,  211 

jn  iiiiampsit,  108 


m 

on  jadgraent.  111 

covenant,  120 

detinue,  126 

case,  145 

trover,  161 

replevin,  165,  166 

trespuB;  186 

ejectment,  192 

mense  profits,  196 
extra,  not  recoverable  as  special  damage^  when,  196,  388,  389,  398 
of  several  counts,  412,  418 

recoverable  beyond  damages  at  the  end  of  declaration,  419 
in  case  of  plea  in  cAatemefUf  466,  468 
how  far  affected  by  special  plea,  508,  509 
of  80Yeral  pleas,  560,  562 
of  several  defendants^  88,  567 
on  new  assignments,  689,  640 
defendant  entitled  to,  demurrer,  197 

on  nonsuit,  ib. 

not  on  plea  in  abatement,  when,  466 

not  in  error  or  motion  in  arrest  of  judgment,  197 
when  executor  liable  or  not  to  pay,  21,  204,  490,  508,  509 
when  one  of  aeveial  ezeoatorB  acquitted,  88,  567,  568,  490 
payment  pending  action,  when^  should  be  pleaded,  478,  507,  522 
when  payment  of,  in  action,  not  recoverable  against  party  liable  to,  under  com- 
mon count,  850,  851 
of  amendments  of  variances  at  Nisi  Prius,  704 
of  special  juries  in  case  of  nonsuit,  721 
power  of  Courts  to  make  regulation  respeeting  taxing  of,  721 
one  day's  notice  of  intention  to  tax  requisite,  721 
of  several  counts  and  pleas,  how  allowed,  740 
COUNSEL, 

signature  of,  to  pleadings  when  necessary,  648 
COUNT, 

Sleas  in  abatement  to,  when  no  longer  pleadable,  440 
efective  in  part,  aided  after  vordiot,  682 
COUNTS  (see  Several  Counts.) 

several  (see  title  DeclaraJUon,)  409  to  421 

when  they  may  be  joined  (see  title  Joinder  in  AcHon,)  199 
when  proper  to  be  inseiied  in  declaration,  (see  titie  Severai  ChunU,)  *^ 
to  421 
common,  in  assumpsit,  889  to  860 
cofirts  of,  how  allowed,  740 
COUNTIES, 

division  of  England  into,  noticed  ex  officio,  218,  (see  title  Venue.) 
direction  of  alias  and  pluries  writs  into,  729 
COUNTIES  PALATINB, 

how  far  they  are  recognized  by  the  superior  oourls,  220 
are  superior  courts  as  to  laying  venue,  218 
pleas  to  jurisdiction  of,  448 

court  of,  in  Chester,  abolished,  1  W.  4,  c.  70,  s.  18, 14,  page  4M 
COUNTERPART, 

production  of,  when  sufficient  itf  covetiant,  375 
COUNTY, 

plaoes  when  to  be  deemed  part  of,  708 


COJJSHY— {continued.) 

courts  maj  direct  issue  to  be  tried  in  any,  719 
COUNTr  COURT, 

bow  yenae  to  be  laid  in,  275,  441 
'  pleas  and  objections  to  jurisdiclion  ot,  441  to  445 

several  pleas  not  allowed  in,  560 
COUNTRr, 

when  and  how  pleas  conclude  to  it,  556 

SinUUter,  449 

when  and  how  replicatioDS  conclude  to  it,  641 
COURT, 

payment  of  money  into,  in  ceitain  actions  under  3  &  4  W.  4,  c.  42,  719 
COURTS,  1  Met.  &  Perk.  Dig.  Tit.  Courts. 

division  of  and  distinction  between  as  to  jurisdiction,  181,  423,  441,  &c. 

of  general  jurisdiction,  how  far  judicially  taken  notice  of,  219,  220 

power  of,  to  make  rules  for  government  of  their  officers,  708 

to  make  rules  affecting  pleading,  714 

to  direct  facts,  &c.  to  be  found  specially,  720 

to  state  special  case  without  proceeding  to  trial,  ib. 
COURTS,  INFERIOR,  (see  titles  Inferior  Ooujts.    Jurisdietiom, ) 

bow  far  noticed  without  pleading  their  practice,  4^c.  220 

bow  defects  in  jurisdiction  to  be  objected  to,  441  to  445,  &c. 

trespass,  181 

bow  venue  to  be  stated  in  275,  442 

when  cannot  plead  several  pleas  in,  560 
COURTS  OF  CONSCIENCE, 

statutes,  &c.  as  to,  when  or  not  to  be, pleaded,  ke.  479«  480 

replication  to  plea 'of,  583 
COVENANT,  ACTION  OF, 

by  and  against  whom  to  be  brought,  (see  title  Boarttes,)  16,  4§ 

when  it  lies  in  general,  115,  116 

on  what  deeds  and  covenants  it  lies,  ib.  119  * 

on  implied  covenants,  117 

on  leases  when  proper,  and  against  whom,  (see  title  Parties t)  116  to  118 

when  the  only  remedy,  or  preferable,  118 

the  only  remedy  against  assignee  of  part  of  demised  land,  48,  49 

when  it  does  not  lie,  or  not  preferable,  118 

pleadings,  jud^ients,  and  costs  in,  general,  120 

pleading,  &o.  m,  in  partictdar,  375 

DiOLABATION  IN, 

title  of  court  and  term,  262,  3 
venue  in,  (see  title  Venue,)  270,  2T1 
commencement  of  declaration,  375-  * 

inducement,  363 

consideration  when  to  be  stated,  366 
the  deed,  how  to  be  stated,  367,  805,  807 
variances,  305,  308,  311 
amendment,  219 
profert  thereof,  365 
provisoes,  &c.  308,  309- 
references  to  deed  and  lessee's  entry,  368 
derivative  title,  how  stated,  ib. 

averments  of  plaintiff's  performaAod,  Ste,  327  to  331,  368 
defendant's  breach,  375,  (see  title  Assumpsit,)  298 
conclusion  of,  375 
jad  damnum,  ib. 
PuiAS  m,  [486,  7,  518 

1,  as  to  nan  est  factum,  how  &r  it  operates  sHice  Reg.  Gm.  Hil.  T.  4  W.  4, 
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COVENANT,  ACTION  OY— {continued.) 
Plbas  iJX-^^(€ontintied.) 

no  general  issue,  486,  7,  518 

nan  infregit  conventionem,  a  bad  plea,  487 

rien  en  arrere,  a  bad  plea,  ib. 

what  most  be  pleaded  specially  427,  8,  618 

2,  qoalities,  (see  title  Plecu  in  Bar^)  512,  &o. 

3,  fonns  of,  (see  title  Pleas  in  Bear,)  548 

matter  of  avoidance  must  be  pleaded  specially,  518 

RlPLIOATIONS  IN, 

1,  in- general,  589 

2,  forms  in,  (see  title  BeplieationM.') 

3,  qualities,  (see  title  Replicationi,) 
Rbjoindbrs  in,  &c.  (see  title  Rejoinders.) 

COVENANTS, 

remedy  on,  (see  titles  Covenants.     Parties. ) 
mutual  and  independent,  321  to  325 
dependent  or  conditions  jprecedent,  ib. 
mutual  conditions,  &c.  to  be  performed  at  same  time,  ib« 
who  to  sue  on,  1  to  4 
joint  and  several,  who  may  sue  on,  &;c.  8 
what  a  joint  and  several,  9,  n.  (y)  ■ 
assignment  of,  who  to  sue,  16 
death  of  one  of  several  parties,  who  to  sue,  &o.  19 
executor  suing  on,  &c.  19 
by  an  agent  on  behalf  of  third  party,  35 

what  covenant  assignee  will  be  subject  to,  (see  title  Assignee,^  48 
death  of  covenantor,  effect  of,  who  liable,  50  to  53 
implied  covdhant,  49 
COVERTURE,  (see  title  Baron  and  Feme. ) 
of  defendant, 

at  time  of  making  contract, 

might,  before  Reg.  Gen.  Hil.  T.  4  W.  4,  have  been  given  in  evidMMS 

on  nan  assumpsit^  or  nit  debet,  449,  477,  482 
in  debt  on  specialty  under  nan  est  factum,  48S 
but  now  must  be  pleaded  specially,  743 
may  be  pleaded,  460 
must  be  pleaded  in  person,  when,  428 
should  be  pleaded  separately,  565 
replication  to  it,  449,  581 
existing  coverture, 

must  be  pleaded  in  abatement,  477 
must  be  in  person,  4*28 
how  plea  concludes,  461 
with  what  other  plea  it  may  be  pleaded,  561 
replication  to  it,  58,  59,  440,  581 
after  commencement  of  action,  449 
of  plaintiff, 

when  wife  may  sue  alone  for  a  legacy,  28 

when  it  must  be  pleaded  or  may  be  given  in  evidenoe,  449,  477,  743 
how  plea  concludes,  461 
after  commencement  of  suit,  plea  of,  449 
CRAVING  OYER,  (see  title  Oyer.) 
CREDITOR, 

appointing  debtor  his  executor,  release  the  latter,  58 
CREMIINAL  CONVERSATION, 

remedy  for  case  or  trespass,  134,  167.  168 
trespasB,  usual  form  of  remedy  for,  ib. 


INDEX.  779 

CKIMINAL  CONVERSATION— (coTt^^wwrf.) 
declaration  for,  379,  391 

recovery  against  one  for,  no  ban  against  another,  89 
CRIMINAL  INFORMATION  (see  litle  Information.) 
CRIMINAL  PROCEEDINGS  (see  title  Indictment,) 
CUSTODY, 

commencement  of  declaration  when  defendant  is  or  not  in  costody,  781 
CUSTOM  (see  title  Prescription.) 

when  party  may  by,  sue  in  particular  form  of  action,  96,  220 
what  to  be  stated  in  pleading,  216,  217,  218,  379 
yariance  in  stating,  ib. 
pleas  of,  in  trespass,  505,  506 

of  London,  as  to  husband  and  wife  suing  and  being  sued,  31 
under  traverse  of,  may  show  another  custom  when,  596,  619,  662 
replying  repugnant  custom,  619 
CUSTOM-HOUSE  OFFICER  (see  title  Officer,) 
liable  for  wrongful  seizure,  84 
venue  in  action  against,  237 
CUSTOM  OP  THE  COUNTY, 

what  statement  of,  in  a  declaration,  332,  333 
DAMAGE  (see  title  Injuries,) 

when  to  remote,  129 
DAMAGE  FEASANT  (see  title  Amends,    Distress,) 
replevin  lies  to  try  legality  of  dirtress  for,  164 
case  or  trespass  for,  138,  171  to  173 
avowries,  Sco.  for,  499,  740 
pleas  in  trespass,  502  • 

replications  in  trespass,  594  * 

DAMAGES, 

in  general,  395 

in  assumpsit  and  covenant,  principal  ground  of  action,  188,  120,  375 
in  debt,  114,  374 
in  trover,  how  estimated,  161 
in  detinue,  124,  125 
in  trespass,  186 
in  ejectment,  192,  198 
in  mense  profits,  196 

must  be  what  have  really  taken  place,  338,  339,  395,  to  399 
must  be  legal  and  natural  consequence  of  injury,  &c.  338,  395,  398 
special  damage,  ib. 

statement  of,  in  the  bod^  of  declaration, 
on  contracts^ 

what  to  be  stated  and  recoverable,  338,  339 
how  to  be  stated,  ib. 
consequences  of  mis-statement,  ib. 
in  torts,  what,  395 

when  recoverable  and  how  stated,  395  to  399 
alia  anormia,  897 

special  damage,  and  must  be  stated  with  particularity,  896,  898 
no  part  of,  mi^st  have  arisen  after  the  action  brought,  889 
at  the  end  of  the  declaration, 

in  actions  by  husband  and  wife,  418 

at  the  suit  of  an  executor,  assLpee,  &c.  ib. 
to  what  amount  to  be  stated,  838,  339 
consequence  of  taking  a  verdict  for  more,  389 
prayer  of,  in  replication,  342 
when  jury  may  give,  in  the  nature  of  interest,  721 


DATIS  (Bee  tides  lime.     Ikdaration.    Plea.) 
of  deed,  statement  <rf,  311,  and  note  (a) 

when  material,  and  not  to  be  departed  from  in  pleading,  647,  045 
inconsistencj  in,  may  be  demuned  to,  259 
of  writ,  now  the  commenctfEent  of  action,  709 

pleading  when  to  be  dated,  738 
J)  AVQmmB  (Bde  iiiie  Matter  and  Servant.) 

remedy  for  debauching  of,  or  enticing  away,  134,  lb7 ,  XOO 
trespass  Ues  when,  lb. 
declaration  for,  379,  891 
DAY  (see  title  Time,  311,  and  n.  (n),  217 

of  serrice  to  be  indorsed  on  writ,  729 

the  like  execution  of  capias,  729 
DAYS  OF  WEEK.  &c. 

statement  of,  in  pleading,  217 
DEATH  (see  titles  Abatement.    Actio  Personalis^  ^^^    --. 

of  one  of  several  parties  in  action  ex  contractu  does  not  abate  stut,  when.  l». 

note  (t),  67 

•    who  to  sue,  19,  20 
who  to  be  sued,  50 
of  one  joint-tenant  in  real  action  abates  it,  48 
of  sole  contractor,  who  to  sue,  19 

who  to  be  sued,  51  ,  .       c7  ast 

of  one  of  several  parties  in  torts,  does  not  abate,  l^hen.  o  / ,  do 

of  lessor  of  plaintiff  in  e>eotment,  191 
who  to  sue,  67,  68 
*of  sole,  injured  party,  who  to  sue,  .68 
of  WTonJ-doer,  remedy  gone,  when,  89 
of  wife  or  husband,  e£Ed    of,  on  a  contract,  21.  dA  DS.  oif 

on  a  tort,  67,  bo,  vo 

.  form  of  declaration  in  case  of,  19,  50,  67,  68 
plea  of,  in  abatement  448,  452 

puis  darrein  continuance,  ib.  _      ,  mr   ^_  ^^^  c..M^«i#  \ 

DESAUOmNG  DAUGHTERS  (see  titles  DaUgMer.    Master  and  Servant.) 

remedy  for,  134, 167, 168,  379,  391 
DEBET  AND  DETINBT, 

when  proper  to  declare  in,  in  debt,  109,  3d1 

against  an  executor  for  rent,  869 
DB  BONIS  ASPORTATIS,  _ 

when  tenant  liable  for  removing  vnrgm  soil,  14/ 

damages  in  nature  of  interest  for,  397  ^ 

plea  of  not  guQty  to  action  for,  what  put  in  issue.  OW 

what  plaintiff  may  reply  in  action  for,  650 
DEBT,  ACTION  OF,  . 

parties  to,  who  to  be,  (see  tiUe  Partus.) 

definition  of,  108 

when  it  lies  in  general,  _  ^u       q-^ 

asainst  an  executor  or  admmistrator,  When,  \9i ,,  ^.t,^,  j„^  ^„  1.,-j 

^money  due,  if  readUy  reducible  to  a  certainty,  whether  due  on,  legM 

liabilities,  198,  199  ■ 

simple  contracts,  109,  110 

specialties,  110,  111 

records.  111,  112 

statutes,  112  ., 

when  tiie  peculiar  iwnedy  against  lesseej&c.  lb. 

of  wager  of  kw,  and  other  difl&culties  and  advantages.  11.^.  114 

when  it  does  not  lie.  113  j  i    „  4«.««irv  \U 

not  for  unliquidated  damages,  unless  secured  by  a  penalt) ,  iU. 
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DEBT,    ACTION   OF— (conitWMerf.) 
when  not  on  a  bill  or  note,  113 
not  against  an  executor  on  simple  contract,  wbto,  ib. 
when  not  for  money  payable  by  instalments,  ib. 
when  not  against  lessee,  ib. 
not  against  assignee  of  part  of  demised  land,  48 
not  on  a  collateral  contract,  113 
when  not  material  that  plaintiiF  shoold  prove  the  precise  sum  to  be  due,  114-. 

277,  358 
pleadings,  judgment,  and  costs  in  general,  114,  115 
Pleadings  in,  m  particular, 
Dbolarations  in, 

general  requisites  to  be  observed,  240  to  263,  359 
title  of  the  Court  and  term  and  venue,  263  to  279 
recent  alterations  respecting  venue,  279 
commencement  stating  the  sum  demanded,  ice.  361 

when  in  the  debik  and  dettnetf  or  only  the  latter,  ib. 
cause  of  action, 

on  simple  contract  and  legal  liabilities,  361,  362 
how  contract  to  be  described,  ib. 
form  of  indebitatus  count,  361,  362 
reg.  gen.  T.  T.  1  W.  4,  as  to  conciseness  in,  362 
.    on  specialties,  363  to  387 

limitation  of  actions  on,  715 

when  inducement  of  titie  necessary,  363 

deed,  the  time  and  place  of  making  it,  311,  and  264,  note  (ti) 

profert,  when  necessary,  &;c.  365,  396 

oyer  of  deed,  430  ♦  • 

consideration  of  deed,  366 

how  much  of  deed  to  be  stated,  and  how,  867,  868,  and  referenoee 

there, 
variances,  305,  308 

reference  to  deed,  and  lessee's  entiy,  868 
derivative  title,  how  to  be  shown,  868,  9 
averments  of  plaintiff's  perfonnanee,  iec.  327  to  881,  868 
on  records,  370,  371 

on  recognieanoes  and  judgments,  ib. 
general  rule,  not  impeachable  in  pleading,  ib. 
how  to  dechu*e  on,  ib. 
what  variance  fatal,  371 
prout  patet  per  recardufn  necessary,  ib. 
on  Matutes,  871  to  306 

commencement  of  declaration  qui  tarn,  &c.  ib. 
statement  of  the  statutes,  372 
statement  of  the  ofience,  ib. 

time  when  it  took  place,  ib. 
place  where,  (see  title  Venue,)  ib. 
exceptions  in  act,  ib.  305,  308 
conclusion  contra  formam  ttaiuti,  872 
per  quod  actio  accrevit,  &c.  873,  874 
breach,  (see  Assumpsit,)  374 
conclusion,  418,  419 
conciseness  in  forms  of,  prescribed  by  Beg.  Gen.  Trin.  T.  1  W.  4,  728  to  727 

VlAHAS  IN, 

analytical  table  of  defences,  471 

pleas  in,  in  general,  general  issue  when  proper,  481,  482 

Vol.  I.  98 
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DEBT,  ACTION  0¥—{€arUmued,) 

all  matters  in  confession  and  aToidance  mnst  be  pleaded  speciallj,  615,  740/ 

744 
fn  debt  on  simple  contract  and  legal  liabilities,  481 

nil  debet  abolished,  481,  518,  743 

never  indebted,  how  far  admissible,  618 

non  detinet,  481,  743 

statute  of  limitations  to  be  pleaded,  ib. 

tender  and  setroff,  ib. 
in  debt  on  specialty,  482  to  486 
when  nil  debet  formerly  proper,  481,  482,  743 

on  a  lease,  482 

for  an  escape,  ib. 

on  a  judgment  f^inst  an  executor  su^esting  devastaoU,  ib. 
when  not,  and  that  plaintiff  should  demur,  482,  4l3,  581 
when  non  est  factum  formerly  proper,  488,  484 

what  might  be  given  in  evidence  under  it,  ib.  743 
when  the  pica  must  be  special,  743 
in  debt  on  record, 

when  nil  debet  or  nul  tid  record  formerly  proper,  485,  6^ 

when  the  plea  must  be  special,  ib. 

when  may  be  pleaded,  ib. 
in  debt  on  a  statute, 

what  plea  proper,  486 

what  must  be  pleaded,  ib.  518 
qualities  of,  (see  titles  Plea$,  in  general.) 

if  non  cLesumpsit  be  pleaded,  it  is  nullity,  521 

RBt^ICATIONS  IN, 

1,  several  descriptions; 

on  simple  contract,  584 

on  specialty  and  alignment  of  breaches,  584  to  588 

on  records,  588 

on  statutes,  ib. 

2,  forms  of,  (see  title  Replication. 

3,  qualities  of,  (see  tide  jRepUcation.) 
DEBTOR, 

appointed  executor,  debt  to  testator  when  releaaed,  52 
DEBTS, 

jury  empowered  to  allow  interest  on,  720 

or  give  damages  in  nature  of,  721 
DECEASED, 

when  executor  or  administrator  of,  may  sue  fiir  injunr  to  penonal  or  real  proiMr- 
ty,  20,  68,  70  '^  '^ 

DECEIT,  (see  title  Fraud.) 

what  the  proper  remedy  for,  137 
assumpsit  does  not  lie  for,  when,  107 
agent  not  liable  for,  when,  39,  40,  84,  5 


DECLARATION,  (see  the  respective  actions.) 
I.  Definition  and  division  of  subie 


bject,  240 

n.  Recent  alterations  by  2  W.  4,  c.  89,  ib.  804 
writs  before  2  W.  4,  c.  39,  240,  241,  704 
original  writ  abolished  by,  241 
other  writs  prescribed,  241,  2 
oommencements  of  declarations  under  reg.  gen.  M.  T.  3  W.  4,  r.  15, 242, 780,  fa. 

after  writ  of  summons,  242,  285,  780 

after  arrest  where  party  not  in  custody,  242,  285,  731 

where  party  is  in  custody,  242,  286,  731 
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DECLARATION— (conh»M«(f. ) 

after  anrest  of  one  or  more  defendant  or  defendants  where  one  only 

served  and  not  arrested,  242,  286^  781 
in  second  action  after  plea  of  non  joinder,  ib.  742 
conclusion  of  declaration,  242 
statement  of  venue  in  margin,  but  not  in  body,  ib. 
statement  of  name  and  abuttals  in  trespass  quare  cUxusum  f regit  ib.  281 
oonsciseness  in  forms  prescribed^  243,  723  to  727 
second  counts  when  prohibited,^  ib. 
but  several  breaches  allowed,  ib. 
m.  Its  general  requisites  and  qualities;  ib. 

1st.  should  correspond  with  the  process,  jcc.  and  how  variance  to  be  objec- 
ted to,  244 

1,  in  the  names  of  the  partiesf  244  to  248 

2,  in  the  number  of  the  parties,  248  to  250 

8;  in  the  character  in  which  the  parties  sue  or  are  sued,  250 

rules  and  decisions  on  this  point  since  the  uniformity  of  procet^ 
act,  251  to  253 
4,  with  cause  and  form  of  action  in  bailable  cases.  253 
must  correspond  with  affidavit  to  hold  to  bail,  254 
2dly,  must  state  all  circumstances  essential  to  the  support  of  action,  254,  5 
3dly,  of  the  certainty  requisite  in  a  declaration,  233,  256 
1,  as  to  the  parties  to  the  suit,  256,  7 
2y  the  time  when  material  facts  took  place,  (see  title  Time,yib*i  t^  260 

the  present  practice  in  declaring  as  to  time,  259 
8,  the  place  where,  200 
4,  in  stating  the  cause  of  action,  261 
rV.  Its  parts  and  particular  requisites,  262  to  421  ^ 

1st.  the  tide  of  the  Court  and  Daie  in  the  former  practice,  268,  7*^0 
of  what  time,  ib. 
special  title  when  proper,  264 
consequences  of  mistake,  ib. 
2dly,  the  tide  as  to  the  time.  263,  780 

consequences  of  mistakes  in  title  before  2  W.  4,  c  89,  and  recent  roles. 

264  to  266 
present  practice  as  to  the  title  of  time,  266 
repetition  of  time  still  essential,  ib. 
Sdly,  venue  (see  title  Venue,)  266  to  279 
general  rules,  266 
when  it  is  local,  268 
when  it  is  transitory,  269 
in  actions  upon  leases,  &c.  270 
when  local  by  statute,  271 
mode  of  stating  the  venues  274  to  277 
repetition  of,  in  body  prohibited,  274,  276,  279 
consequences  of  mistake,  and  when  uded,  277  to  279 
recent  alterations  respecting  venue,  279 
no  venue  to  be  stated  in  body,  274,  276,  279 
reg.  gen.  H.  T.  4  W.  4,  in  trespass,  279 
name  of  abuttals  of  locus  in  quo,  essential,  ib. 
4thly,  tiie  commencement, 

1,  names  of  parties  and  character  or  right  in  which  they  sue  or  ar^ 
sued,  280,  1 

where  defendant  sued  by  wrong  name,  ib. 
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DECLARATION— (tw»^tnu«</.) 

where*plaintiff  has  saed  bj  wrong  name*  281 
parties  how  to  be  deseribed,  256 

2,  former  mode  in  which  defendant  in  Gomt,  281 

in  the  King's  Bench  by  bill,  now  abolished,  ib. 

where  defendant  in  actoal  or  supposed  costody  of  maiabal,  ib. 

where  defendant  in  custody  of  siieriff,  ib. 

in  the  King's  Bench  by  original,  282 

in  the  Common  Pleas,  ib. 

summoned  or  attached,  no  objection,  ib. 

in  the  Exchequer,  284 

3,  brief  recital  of  the  form  of  action.  283,  284 

4,  form  in  case  of  outlawry,  death,  &c.  2&I 

5,  by  and  against  infants,  assignees,  executors,  attomies.  See,  284,  285 
the  present  forms  of  commencement  in  personal  actions  in  all  the  oouitB* 

285 
must  be  entitled  at  top  of  the  proper  court,  ib. 

of  the  very  day  when  filed  or  delivered,  ib. 
prescribed  forms  of,  by  Reg.  (Jen.  Hil.  T.  4  W.  peg.  15,  ib.  740,  &c. 

1,  declaration  after  a  summons,  242,  285, 731 

2,  after  arrests,  where  party  not  in  custody,  ib.  731 

3,  where  party  is  in  custody,  242,  286,  731 

4,  where  one  or  more  defendants  arrested,  and  the  other  defendant 
or  defendants  served  only,  ib.  731 

5,  in  second  action,  after  plea  of  non-joinder,  ib.  742,  (see  Ncn- 
joinder.^ 

in  what  cases  fonner  commencements  to  be  adhered  to,  ib. 
conclusion  ib. 
pledges  to  be  omitted,  ib. 
consequences  of  deviations  from  such  rules,  287 
are  only  irregularities,  289 
are  not  ground  of  demunrer,  ib. 
fiihly,  rogulations  affecting  the  body  or  substance  of  eanse  of  action,  287 
in  general,  287,  288 
Reg.  Gen.  Hil.  T.  4,  Will.  4,  reg.  4,  5,  6,  prohibiting  several  oonnte 

288,  739 
other  incidental  improvements,  ib. 
admissions  on  face  of  declaration,  ib 
of  part-payment,  288 
of  part-peiformanoe,  ib. 
in  actions  ex  contractu 

1,  asmmpfit,  (see  the parHeulan  under  title,  Assunwnti)  289  to  860 

2,  in  debt,  (for  particulars,  see  title  Ikbi,)  360  tb  375 

3,  in  covenant,  375,  376 
In  actions  ex  delicto,  376  to  399 

general  rule  as  to  the  mode  of  stating,  376 
Ist,  the  matter  or  thing  afiected, 
real  property,  376, 377 

proscriptions,  customs,  ways,  foundations,  ib.  386 
abuttals  of  land,  ib.  503 
goods  and  chattels,  how  described,  &c.  377 
^y,  the  plaintiff's  right  or  interest  in  such  thing,  378  to  381 

a  right  independent  of  any  particular  duty  of  defendant,  878 
public  or  general  right  not  to  be  stated,  ib. 
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particiilar  right  implied  by  vm  not  to  ba  stated,  378 
particalar  right  not  implied  by  law  must  be  stated,  and  oonse- 
quence  of  omitting  to  show  title,  ib. 
mode  of  stating  interest, 
in  person  abeolute  or  relative,  379 
in  personal  property  in  possession  or  reversion,  ib. 
in  real  property,  corporeal  or  incorporeal,  879  to  383 
in  possession,  general  rule  possession  sufficient,  379,  380 
showing  special  title,  379,  503,  504 
mode  of  showing  right  where  founded  on  prescription,  cus- 
tom, easements,  tolls,  &;c.  380  to  383 
in  reversion,'  381 
common  law  mode  of  declaring,  sanctioned  by  2  &  3  W.  4,  c.  71,  s. 

5,  383,  713 
statement  of  rights  in  pleas,  ib. 
a  right  founded  on  the  duty  of  defendant,  ib. 
a  particular  duty, 

1,  founded  on  defendant's  contract  express  or  implied,  ib.  384 

2,  on  his  particular  obligation,  ib. 

sherds,  carriers,  innkeepers,  &c.  384,  485 
to  repair  fences,  ways,  &;c.  ib, 
general  obligEition  of  law  afiecting  defendant,  ib. 

for  not  removing  a  nuisance  on  defendant's  land, 
&c.  ib. 
variance  in  abatement  of  plaintiff's  interest  and  right,  consequence  e£r 

it,  385  to  387  ^y 

when  omission  of  the  title  aided  by  plea,  (see  title  Defects. ) 
8dly,  the  injury  to  such  thing,  387  to  395 
nature  of  injuries, 

with  or  without  force,  125,  126,  182,  88T 
immediate  or  only  consequential,  ib. 
malfeazance,  misfeannce,  and  nonfeazanee,  ib 
proof  of  part  of  injury,  387,  409 
m  trespass,  387,  388 
in  case,  388 

for  nonfeazance,  ib. 
Mcienter  when  material,  ib. 
defendant's  intent  or  motive,  389  to  891 
the  injury  itself,  391 

in  general  how  to  be  stated,  ib. 

in  actions  for  obstructing  water-oouraes,  nuisaaoes,  &o.  ib. 
in  actions  for  slander,  libel  and  (see  title  Slander,)  399  to  408 
the  time  when  committed,  393,  4 
the  place  where  committed,  394,  5 
4thly,  the  damages,  (see  title  Damages,)  838,  895,  876 
othly,  of  several  counts,  (see  title  OounU,)  408  to  418 
etbly,  the  conclusion,  418  to  420 
7thly,  profert  and  pledges,  420,  1 
Dbfects  in,  when  aided,  (see  title  Defects.) 

judgment  of  non  pros,  for  not  declaring,  when  wgnahis,  727 
time  of  delivery  of,  730 
declaring  against  prisoners,  783 
DECOY, 

remedy  for  injury  to,  142 
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786  aaaoL 

DECREE, 

assumpsit  does  not  lie  on,  when,  106 

when  no  action  lies,  106,  111,  112 

when  debt  lies  on,  111,  112 
DEED,  (see  titles  Dek.     ikKvery,    Escrow.) 

assumpsit  does  not  lie  on,  &c.  99,  103, 104 

when  assumpsit  lies,  though  a  deed  given,  108  to  106 

given  for  rent  does  not  extinguish  it,  105 

when  debt  lies  on,  110 

who  to  sue  on,  1(s6e  title  Parties,')  2,  3,  4,  8,  &o. 

who  to  be  sued,  (see  title  Parties,)  33,  34,  41 

trover  lies  for,  147 

title-deeds  accompany  ownership  of  the  estate,  detinue  fi>r,  121,  2 

parties  to  be  declared  against  by  name  they  signed,  246 

how  to  be  described  in  pleading,  363,  367 ' 

to  be  stated  according  to  legal  operations,  and  ezoeptjons,  806,  907 

no  unnecessary  part  to  be  stated,  228 

provisoes,  exceptions,  &c.  when  to  be  stated,  804,  808 

oyer  of,  430  to  436 

ppofert  of,  365 

consideration  for,  366,  867 

when  presumed,  110 

mis-statement  of,  when  aided  by  oyer,  &o.  488,  4 

consequence  of  statement  of,  on  oyer,  ib. 

when  and  how  to  be  stated  by  defendant,  ib. 

pleas  to  actions  on,  481  to  485 

replication,  &c.  thereto,  584  to  588 
DEFAULT  OP  APPEARANCE,  708 
DEFECT  OF  FENCES,  (see  title  Fences.) 
DEFECTS  IN  PLEADINa, 

when  aided,  1,  by  pleading  over,  671  to  678 

2,  by  verdict,  673  to  682 

3,  by  statute  of  jeofails,  682  to  684 
DEFENCE, 

defined,  528,  9 

must  be  pleaded  specially,  when,  615 

statement  of  it  in  a  plea, 

form  of,  427,  8 

when  necessaiy,  428 
half  defence  and  when  formerly  proper,  428,  9 
full  defence,  and  when  formerly  proper,  ib. 

what  proper  in  a  plea  of  abatement,  466,  7 
in  a  bar,  551 

defect  of,  how  to  be  objected  to,  429 

most  grounds  of,  must  be  pleaded  speoially,  144,  616 
DEFENCES, 

to  be  pleaded,  &c.  509 
DEFENDANTS, 

who  to  be,  (see  title  Parties.) 

several,  (see  tides  Pleas,     Several  Defendants.^ 

costs  of,  (see  title  Ck>sts,)  88,  721 

may  use  the  word  ''defendant,"  after  once  mentioning  name,  267 

Reg.  Gen.  Trin.  3  Will.  4,  respecting  nnmber  of,  240,  729 

plea  in  abatement  for  non-joinder  of,  453,  467,  8,  716 

replication  to  plea  of,  716 

when,  may  have  verdict  for  part  of  plea  proved,  620 
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discharge  of,  when  writ  not  issued  by  authority  of  plaintiff's  attorney,  708 
absence  of,  beyond  seas,  provided  for,  716 
payment  of  money  by^  in  certain  actions^  719 
warning  to,  on  writs,  731,  732 
DE  INJURIA  ABSQUE  RESIDUO   CAUSA,   (aee  ^H^  Bepltcations,) 

when  necessary  or  proper,  610,  616 
DE  INJURIA  ABSQUE  TALI  CAUSA,   (mio  aHea  HepHcaHon,     Traverge,) 
to  plea,  justifying  entry  as  landlord  to  distrain,  bad,  4  Tyrw.  777 
when  adinissible  in  assumpsit,  484 
meaning  of,  and  when  allowed  in  general,  604  to  611 
when  proper  in  an  action  on  the  case,  498,  590 
not  proper  in  replevin,  606,  note  (e) 

when  proper  or  not  in  trespass,  and  in  general,  592  to  598,  604  to  611 
when  in  the  plural,  to  several  pleas  by  several  defendants,  610,  611 
when  sufficient  to  a  plea  under  process  of  courts,  not  of  record,  605,  608,  609 
e^ct  of  it,  compels  defendants  to  prove  his  whole  plea,  606 
when  not  advisable,  609 

when  should  not  traverse,  but  should  confess  and  avoid,  ib.  (see  title  Gonfestion.) 
form  of  it,  610 
how  to  be  objected  to,  ib.  611 
DELIYERT  ot  DEED,  (see  titles  Deed.    Escrow, ) 
not  necessary  to  be  stated,  221,  864 
plea  that  it  was  delivered  as  an  escrow,  483 
DEMAND,  (see  title  Requut.) 

in  trover,  to  create  a  conversion,  (see  title  TVovtr,)  156  to  160 
DEMAND,  PARTICULARS  o», 

Reg.  Gen.  Trin.  T.  1  W.  4,  respecting,  727 
DEMISE,  (see  titles  LantOord  and  Tenant    Sent.    Bephvin.) 
plea  of,  529 

plea  of,  giving  color,  530,  (see  title  Oohr,) 
replications  denying  it,  594,  5 
showing  it  determined,  ib. 
several  counts  on,  not  allowed,  739 
DEMURRAGE, 

captain  of  ship  cannot  maintain  action  tot,  on  implied  promise,  7 
DEMURRERS, 
defined,  661 

Reg.  Gen.  HiL  T.  4  W.  4,  reenpecting,  783,  734,  741 
to  pleas  to  jurisdiction,  446,  465 
to  pleadings  in  abatement, 

need  not  be  special,  465,  466 

form  of,  where  plea  is  properly  in  abatement,  ib. 
how  mistake  aided,  ib. 

form  of,  where  plea  oonehides.  Bee,  in  bar,  ib* 
to  a  replication  in  abatement,  &c.  in  bar,  ib. 
joinder  on  demurrer,  465,  667 

on  argument,  no  advantage  can  be  taken  of  defects  in  deolarati(in,  ib.  669 
judgment  on,  466,  701 
for  plaintiff,  466 
for  defendaiit,  ib. 
costs,  lb. 
to  deolarationB,  pleas  in  bar,  ieplicitiioii9,  Sec, 
defined,  661 
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DBMURREBS— (c£mrtnw«f. ) 
general  rales, 

when  advisable  to  demur  if  defect  be  in  sabstanoe,  661 
special  demurrer  for  want  of  form,  wben'  proper  or  advisable,  662 
to  what  objections  the  opponent  cannot  demnr,  ib. 
general  or  special,  distinction,  &:c.  663 
cannot  demur  for  mere  surplusage,  226 
or  to  a  protestation  pow  unnecessaiy,  617 
special  when  necessary  or  advisable,  663 
when  not  necessaiy  at  common  law,  ib. 
operation  of  the  statute  27  EUz.  c.  5,  ib. 
operation  of  the  statute  4  Ann.  c.  16,  ib. 
to.  a  part  or  whole, 

of  a  declaration  or  county  664,  665 

when  only  to  demur  to  {uurt  of  a  declaration,  664 
must  demur  to  ihe  whole  in  case  of  misjoinder,  665 
of  a  plea,  avowry,  or  replication,  Sec, 
should  demur  to  the  whole,  ib. 
exception  in  a  plea  of  set-off,  ib. 
in  general  to  the  objection  must  appear  on  the  face  of  pleadiDg^,  197, 
665,  666 

when  it  need  not,  ib. 

how  to  be  shown  by  oyer,  &c.  ib. 

insufficiency  of  bail-bond,  ib. 

usniy.  See.  must  be  pleaded  though  it  appear  upon  the  ho&  of  <J» 

deed,  484 
insertion  of  deed  after  oyer  demanded*  666 
form  of  demurrer, 

no  precise  form  essential,  and  though  informal  sufficient,  666 
no  demurrer  to  a  demurrer,  ib. 

usual  form  of  a  demurrer  to  a  declaration  or  count,  &c.  ib. 

to  a  plea  in  abatement  or  in  bar,  ib. 
to  a  replication,  &c.  67 
as  prescribed  by  Beg.  Qea.  S51.  T.  4,  ib.  71 
a  special  demurrer,  ib. 
must  particularize  the  objeetion,  and  how,  668 
one  well-founded  objection  to  be  stated  in  the  margin,  tb. 
conclusion  of,  ib. 
on  argument  of  demurrer,  judgment  irill  be  against  party  whose  first  pleading  wu 
bad  in  substance,  ib. 

exceptions,  Sco,  668,  669 

do  not  extend  to  objections  aided  by  pleading  over,  668 

but  on  demurrer  to  a  plea  in  abateiatient,  defendant  cannot  object  to  deolw- 

ation,  669 
rule  only  applies  to  defects  in  substaace,  668,  669 
joinder  in  demurrer, 

when  the  plaintiff  may  add  it,  669 

form  of,  prescribed  by  Beg.  Gen.  HU.  T.  4  W.  4,  667,  741 
to  a  demurrer  to  a  replication,  667 
to  a  demurrer  to  a  plea,  670 

to  a  demurrer  to  a  replication  to  a  plea  in  aJntement,  he  ib. 
need  not  be  signed,  784 
if  judgment  against  plaintiff,  when  he  may  oomrnenee  a  fiwsh  aotioD^  197, 198 
coste  of,  defendant  entitled  to,  196,  197,  670,  721 
enactment  of  8  &  4  Will.  4,  c.  42,  s.  84,  respecting,  670,  721 
to  be  delivered  not  filed,  738 
DENIAL,  (see  title  Traverse.) 
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DEPARTURE, 

defined  and  why  objectionable,  &o.  644 

a  new  assignment  not  a  departure,  and  wby,  (sec  title  New  Assignment,) 

objectionable  in  a  replication^  644 

what  amounts  to  it,  ib.  645 

objectionable  in  a  rejoinder,  and  instance,  645,  646 

to  avoid  it,  must  plead  all  defences  in  first  instance,  646,  509 

what  supports  the   declaration  or  plea  not  a  departure,  and  instances,  64?, 
.     648 

a  variation  in  immaterial  matter,  not  a  departure^  647 

how  to  be  objected  to,  648 

from  new  rules,  how  taken  advantage  of,  740 
DETAINER,  WRIT  OF, 

introduction  of,  by  2  Will.  4.  c.  39,  94,  706,  711 

commencement  of  declaration  on,  242,  285 
DETINUE,   ACTION  OF, 

parties  to  it,  (see  title  Parties,) 

is  a  remedy  to  recover  a  chattel  specifically,  121 

action  more  frequent  since  3  &;  4  Will.  4,  o.  42,  s.  13,  ib. 

1,  what  thing  may  be  recovered  by  it,  ib. 

2,  what  property  the  plaintiff  jnust  have,  122 

3,  for  what  taking  or  detention  it  is  sustainable,  and  against  whom,  122  to 
124 

the  pleadings,  verdict,  and  judgment  in  general,  124 

declaration  in,  how  to  describe  the  goocbj  and  plaintiff's  property,  376,  377, 
380 

pleas  in,  448,  518 

non-detinet,  what  to  put  in  issue,  518 
DEVASTAVIT,  (see  title  Executor. ) 

when  executor  liable  for,  20,  69 

executor  may  sue,  suggesting  it,  69,  361 

representative  may  sue  as  such,  though  guilty  of,  20 

declaration  against  executor,  suggesting  it,  69,  361 

not  guilty,  &c.  good  plea  to  action  for,  486 
DEVISEE,  (see  tides  Assignees.     Heirs.     Parties.) 

when  he  may  sue  upon  a  contract,  16, 17,  18,  21 

when  he  may  be  sued  thereon,  48,  52,  53 

when  covenant  does  not  lie  against  him,  ib. 

of  obligor  having  assets  liable,  52,  53 

of  land,  debt  peculiar  remedy  against,  on  covenant  of  deraor,  52,  53,  116 

when  he  may  sue  for  a  tort,  66,  70,  177 

when  may  be  sued  for  it,  89,  91 

may  sue  in  trespass  when,  177 

infant  devisee  cannot  pray  the  parol  to  demur,  447,  490 

pleas  by,  490,  491 
DILAPIDATIONS,  (see  titles  Landlord  and  Tenant.     Waste.) 

action  for,  at  suit  of  succeeding  rector,  on  custom  of  realm,  91,  141 

action  for,  against  executors  of  reotor,  ib. 

declaration  for,  384 
DILATORY  PLEAS,  702,    (see  aHeB  Abatement.     Sham  Pleas.) 
DISABITITY. 

narty  cannot  plead  his  own,  44     447,  note  (b),  449 
DISCONTINUANCE, 

what  creates  a  discontinuance  in  pleading,  omitting  to  reply,  6co,  to  pait,  ic6m 
523,  524 

when  plaintiff  may  discontinue  and  commence  fresh  action,  198,  212 

when  he  should  discontinue,  198,  212,  577,  578 
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DI8CONTINUANCE-(con<mMerf. ) 

on  a  plea  of  autre  action  pendrnt^  disoontiaiuiig  fonner  aedon  does  not  aTok) 
eflfect  of  ple^  453,  454 
DISJUNCTIVE  COVENANTS,   (see  titles  Ahemative  CovmumU.     Tra»me) 
DISSEISEE, 

may  bring  tresrass,  when,  175,  176 
DISTINCT  SUBJECT-MATTER  OF  COMPLAINT, 

meaning  of  teim,  414  to  418 
DISCHARGE, 

by  bankruptcy,  &o.  may  be  applied  to  plea  of  lum-joinder,  467 

matters  of,  must  be  pleaded  specially,  515 
DISTRESS, 

when  executors  may  zecoyer  arrears  of  rent  by, 

remedy  for  illegal  distress,  138 

who  should  be  defendants,  88 

when  case  or  trover,  138,  153  to  155 

replevin,  162,  164 

not  assumpsit,  100 

when  assumpsit  lies  or  not,  135,  171 

remedy  for  an  irregvlao'  distress  for  remt,  88,  138 

justifications  under,  when  to  be  pleaded,  502 
avowries,  &c.  499,  «740 
pleas  in  bar,  565,  590,  740. 
for  rent,  when  need  not  be  pleaded  in  trespaas,  508 
but  when  advisable,  ib. 
when  several  pleas  allowed,  565,  740 
for  tolls,  &o.  must  be  pleaded,  ib. 
damage  feasant  must  be  pleaded,  ib.  740 

when  distress  not  advisable,  306 

supportable  where  an  eviction  from  part  of  land*  lift 
DISTRINGAS, 

enforcing  appearance  by  writ  of,  705 
form  of  writ  of,  711 

non  omiU€u  clause  in,  730 
DISTURBANCE, 

of  rights  of  common,  ways,  &e.  182, 142 

declaration  for,  &o.  380,  381,  387,  301 
DIVIDING,  &c.  causes  of  action,  198,  199,  note. 
DIVISIBLE  ALLEGATIONS,  614,  (see  5  B.  A;  AdoL  805) 
DIVISION, 

of  England,  what  taken  notice  of  by  the  courts,  218 

of  pleading.  239 
DOGS,  (see  tiue  Animals,)  ^ 

DOUBLE  PLEAS,  (see  title  ^S^vsra/ Pfeos.) 
DRUNKENNESS, 

might  formerly  have  been  given  in  evideB»e  in  aamapai  under  genenl  iflne*  476 
in  debt, 
DULY, 

effect  of  this  word  in  pleading,  236,  and  note  (Is) 
DUPLICITY, 

in  pleading,  in  general,  when  objectionable,  226  to  228 

when  may  have  several  counts,  &o.  408 
or  assign  several  breaches,  228,  586 

in  a  plea  in  abatement.  458 

in  a  plea  in  bar,  (see  title  Plecu  in  Bar,)  558»  &o. 

only  the  ground  of  special  demoner,  228 

in  a  replication,  649 
DURATION  Of  WRITS,  707 
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miRESS, 

money  extorted  by,  ftssumpsit  lies  for,  100,  351 
might  formerly  be  given  in  evidenoe  under  non  auumptii,  476 
must  be  pleaded  specially  in  debt,  483^  384 
replication  to  plea  of,  584 
DUTY, 

action  for  breach  of  (see  titles  Assumpsit     OaseJ) 
EASEiMFNTS,    {see  titles  Common,     Way.^c.) 

right  to  must  be  pleaded  specially  in  trespass,  505,  506 
case,  the  remedy  for  injury  to,  142,  (see  title  Oom.) 
ECCLESIASTICAL  COUKT, 

wife  may  sue  alone  for  a  legacy  in,  28 
ECCLESIASTICAL  LAW,  (see  title  Rectw.) 
when  it  need  not  be  stated  in  pleading,  216 
EJP:CTMENT,  (see  title  Mense  Profits.) 

or  trespass  must  be  brought  for  rent  if  occupation  adverse,  104 

general  nature  of  the  action,  187 

tenants  in  common,  when  must  sever  in  action  of,  62 

statute  1  Will.  4,  as. to  ejectment  in  iasoable  term,  187 

for  what  property  it  lies,  188 

what  title  necessary,  189 

as  to  joint  tenants,  &c.  suing  separately,  &o.  in,  65 
executor  may  sue  in,  69,  70 
wife  must  join  in,  74,  and  note  (y) 
assignee  of  part  of  reversion,  17,  note  {h) 
what  right  of  entry  or  possession  is  requisite,  190 
as  to  an  actual  entry,  191 

lessor  of  plaintLBT  to  recover  on  strength  of  his  own  legal  title,  189 
exception  to  this  rule  on  ground  of  estoppel,  &o.  ib. 
or  where  prior  possession  against  wrong-doer,  ib. 
outstanding  term,  190,  and  note  (t) 
death  of  lessor  of  plaintiff  &c  191 
equitable  title,  190 
lessor's  name  cannot  be  inserted  in  declaration  without  hia  consent,  ib. 
what  ouster  must  be  proved,  191 

as  to  the  nature  of  the  injury,  and  by  whom  oommhted,  ib. 
pleadings,  damages,  costs,  and  judgment  in,  in  general,  ib. 

plea  in,  507 
venue  local,  material,  266,  271 
what  length  of  possession  will  bar,  190,  191 
service  of  declaration  in,  728 
ELECTION,  of  form  of  action  or  remedy, 

when  the  plaintiff  may  have  tre^^ass  or  case,  125  to  132 
when  he  may  waive  tort  and  sue  in  assumpsit,  107,  (see  titie  As9umps%t.) 
general  rules  and  choice  how  far  affected  by, 
1st,  the  nature  of  the  plaintiff's  right,  207 
2dly,  security  of  bail  in  the  action  and  the  process,  208 
8dly,  the  number  of  the  parties,  ib. 

4thly,  the  number  of  the  causes  of  action,  and  jcnnder  thereof,  209 
5thly,  the  nature  of  the  defenoe  and  plea,  210 
Othly,  the  venue,  ib. 
7thly,  the  evidence,  211 
8thly,  the  costs,  ib. 

9thly,  the  judgment  and  execution,  ib. 
oonseqnences  of  election  of  remedy,  212 
of  several  pleas,  560  to  565 
of  several  replications,  (see  title  MspHcatHm,) 
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ENROLMENT,  (see  title  Oyer,)  435 
ENTRY. 

when  essential  in  trespass,  176,  7 

to  avoid  a  fine,  191 

what  is  an  entry  to  create  a  trespass,  178,  9 

when  not  essential  in  ejectment,  190, 1 

of  lessee,  statement  of  it,  368 
EQUITY, 

when  remedy  in  court  of,  only,  2,  3 

will  give  relief  against  ezecator  of  wrong-doer,  91 

matter  of  defence  in  when  not  payable,  469|  470 
EQUITABLE  RIGHTS, 

courts  of  law  do  not  directly  recognize,  1,  note  (a) 
EQUITY  OP  REDEMPTION, 

not  assets  to  charge  heir  or  devisee  at  law,  52 
,         ERROR,  WRIT  of 

where  brought,  239,  734,  5 

allowance  of  error  on  writs  of,  721 

execution  of  writs  frivolous,  734,  5 

other  points,  735 
ESCAPE, 

executor  may  sue  for,  69 

but  be  sued,  90 

remedy  for,  if  on  mense  process,  case,  138,  9 

if  on  final  process,  debt  or  case,  ib.  862 

declaration  for,  362,  390 

plea  to  action  for,  482,  497,  744 
affidavit  of  truth  of,  497 

replications  in  actions  for,  594 

new  assignments  in,  when  proper,  (see  title  Ifew  Asiignment,)  63 
ESCROW,  deliveiy  of  a  deed  as  such  need  not,  but,  mm  be  pleaded,  480 
ESTATE,  (see  Title.) 
ESTOPPEL, 

what  arises  from,  603,  note  (e) 

in  case  of  landlord  and  tenant,  603,  4 

when  a  party  is  estopped,  603 

when  a  former  verdict  and  judgment  not  an  estoppel,  478,  604,  note  (c) 

by  executing  deed,  604 

when  by  defendant's  appearance,  244  to  248 

pleadings  of  require  what  accuracy,  509  ^ 

plea  of, 

matters  of  estoppel  must  be  relied  on  In  oonclndon,  559,  to  604 

replications,  forms  of,  602,  3,  4  ^ 

commencement  of  it,  ib. 
body  of  it,  ib. 
conclusion  to  rely  on  estoppel,  ib. 

demurrer  in  respect  of  it,  604 

traverse  of,  bad  when,  611 
EVICTION,  (see  title  Landlord  and  Tenant.) 

might  formerly  be  given  in  evidence  under  nil  debet,  482 

debt  forTent,  after,  112,  117 

statement  of  by  title  paramount,  335 
EVIDENCE, 

when  law  presumes  a  fact,  it  need  not  be  stated  in  pleading,  221 
nor  need  state  a  fact  which  should  be  stated  by  other  side,  222 

mere  matter  of,  need  not  be  stated  in  pleading,  225,  540 

what  statement  of  inducement  must  be  proved  as  alleged,  291,  291 

need  not  provp  a  whole  inducement,  when.  \h.  3^5 
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EVIDENCE— (  continued, ) 

of  yarianoes  in  assumpsit  in  stating  consideration;  297  to  801 
or  in  stating  the  promise,  305  to  317 
in  debt,  371,  427,  8 

in  torts,  385  to  387,  891,  (see  title  Case.) 
plsdntiff  need  only  prove  part  of  a  breach,  (see  title  Breach,) 
damages  need  not  be  proved,  when,  (see  title  Damages.) 
when  defendant  will  succeed  if  only  part  of  justification  to  be  proved,  541,  546 
conviction  conclusive  evidence  of  regularity  of  proceedings,  when,  188 
EXCEPTION,  in  deed,  &o.  when  to  be  stated,  304,  308 

to  bail,  727 
EXCESS,  (see  titles  Aggravation,    New  Assignment,) 
EXCHANGE  of  GOODS,  102 
EXCOMMUNICATION,  (see  title  OiUlawry,) 
of  plaintiiT,  plea  of  in  abatement,  448 
two  excommunications  not  pleadable  in  abatement,  458 
puis  darrein  contimiance,  658 
EXCUSE, 

statement  of  matter  in  excuse  of  plaintiff's  performance,  326 
pleas  in  excuse  of  trespass,  505 

replication  to  such  plea,  596 

EXECUTION,  (see  titles  Sherifs,     Writs.) 
replevin  does  not  try  legality  of,  164 
of  writs,  729 
EXECUTOR,  (see  title  Legacy,) 
de  son  tort,  51,  151 

liability  of  for  costs,  21  • 

when  executor  may  and  may  not  sue  on  a  Contract ,  19  to  22,  359 
liability  of  executor  trustee,  34 
when  he  may  or  cannot  be  sued  on  a  contract,  50  to  53 
not  liable  on  implied  covenant  of  tenant  for  life,  a  lessor,  51 

on  which  of  the  common  counts  he  may  sue  and  be  sued,  203  to  205 
assumpsit,  peculiar  remedy  against,  when,  102,  112 
when  debt  does  not  lie,  113 
when  objection  to  form  of  action  waived,  ib. 
of  co-obligor,  when  liable  in  equity,  50 
in  case  of  husband  and  wife  executrix,  29,  58,  74 
when  personally  liable  on  contract,  51,  52 
when  liable  for  devastavit,  (see  title  Devastavit,) 

when  he  may  sue  for  a  tort,  (see  title  Actio  Personalis,  20,  67,  69,  70,  715 

in  trover,  68,  152 
in  replevin,  ib.  164 
.    in  trespass,  68,  69, 469,  177 
for  arrears  of  rent,  122 

when  he  may  be  sued  for  tor^  of  testator,  70,  89,  90,  715 
not  on  a  penal  statute,  52 
of  sheriff,  when  liable,  90 
who  to  sue  in  case  of  death  of,  22 
refusing  to  act  when  liable,  20,  and  notes, 
if  several,  all  should  join,  20 

and  all  to  be  sued,  52 
joinder  in  action  by  and  against,  (see  title  Joinder,)  203  to  205 
misjoinder  in  suing,  when  no  objection,  52 
executor  of  a  deceased  partner,  &c.  19,  67 
when  not  liable  to  costs,  204, — 10  B.  &  C 
declarations  in  actions  by  or  against, 

at  the  suit  of  an  executor  in  debt,  &c.  361 
ugainst  an  executor  de  son  tori,  Scq..  51 
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EXECUTOBr-(  coTrfiwwrf. ) 

to  take  case  oat  of  statate  of  limitatioiuiy  860 
suggesting  a  devatUxvit,  (see  title  DevasUmtt')  861 
against,  for  rent,  369 
pleas  in  actions  by  or  against,  in  general,  2,  489 
if  several  executors  as  to  pleadiDg  together,  667 
efifect  of  success,  of  one  defendant  executor,  52 
infant  executor  cannot  plead  by  attorney,  428 
consequence  of  pleading  sham  plea,  1  Saond.  886,  n.  10 
plea  puis  darrein  continuance,  of  taking  out  letters  of  adminirtratioii,  64& 
658 
replications,  taking  judgments  of  assets  qtumdo,  ice,  490,  589 
de  son  tort,  when  plaintiff  may  reply  that  defendant  la,  75 
how  to  reply  to  pica  of  judgments  outstanding,  589,  690 
in  actions  ag^st  them,  589 
EXECUTORY  CONSIDERATION, 

statement  of,  in  declaration,  296 
EXECUTRIX, 

coverture  of,  how  to  sue,  28  to  38 
EXTORTION, 

debt  for  treble  amount  of  damages  incuned  by,  112 
case  for,  143 
EXTRA  YIAM,  uqw  assignment  relating  to,  681,  682 
FACTOR,  (see  titles  Agent,     Bailee.) 
when  he  may  sue  on  contract,  6 
or  be  sued,  34 
^  when  he  may  sue  for  tort,  62,  151 

or  be  sued,  79,  80,  84 
FACTS, 

what,  necessary,  to  be  stated  in  pleading,  214  to  282 
not  law,  to  be  stated,  214,  540 
mere  evidence  of,  not  to  be  stated,  225,  540 
objections  to  unnecessary  statement  of,  228  to  232 
what  presumed,  and  need  not  be  stated  in  pleading,  221 
to  come  from  other  side  need  not  be  stated,  222 
mode  of  stating  them  in  pleading,  232  to  287 
FALSE  AND  FALSELY, 

when  equivalent  to  the  word  *'  maliciously,"  890,  1,  406 
FALSE  CHARACTER,  (see  title  Deceit,)  137 

FALSE  mPRISONMENT,  (see  titles  Inymsonmeni.    JUaUciaue  PHaeeiOm  ) 
FALSE  JUDGMENT, 

defendant  cannot  plead  double  on,  228 
FALSE  PLEAS,  (the  title  Pleas  in  Bar.    Sham  Heat.) 
FALSE  RETURN, 

executor  may  sue  for,  69 
corporation  not  liable  for,  76 
remedy  for,  138,  9 
declaration  for,  385,  390 
FEIGNED  ISSUE, 

assumpsit  lies  on,  101 
FELONY, 

plea  of  attainder  of  plaintiff  of,  456,^448 
afler  acquittal  for,  when  trover  lies,  150, 164 

when  trespass,  it). 

FEME  COVERT,  (see  titles  Bmvn  and  Feme.     Cbvertmre.) 
FENCES, 

defect  of,  who  to  be.  sued  for,  82,  89 
rom^ies  for,  126,  139 
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FENCES— (conhntftf^.) 

declaration  for,  883 

plea  ia  bar  of  defect  of  fences  in  repleTin,  499,  500^  596 

plea  in  trespass^  505,  607 

commoner  justifying  palling  down  new  assignment^  685 

replication  to  plea  of  in  trespasSi  596»  607 
FEOFEE, 

when  may  maintain  trespass,  68^  175 
FEOFFMENT, 

bow  to  be  pleaded,  221,  545 

when  tenancy  at  will  determined  by,  175 

FERRIES, 

remedy  for  disturbance  of,  142 

declarations  for  injuries  to^  882 
FICTIONS  OP  LAW   (see  title  Cohr,) 

instances  of,  bow  £eit  nsed,  and  when  stated  in  pleading,  225 

when  the  real  tmth  may  be  shown  in  opposition  to,  ib. 
FICTITIOUS  PLAINTIFF  or  DEFENDANT. 

pleas  of,  448,  452 

FIEKI  FACIAS  (see  titie  Sheriff,) 

case  against  sheriff  for  sale  return  to,  188 

for  not  seUing  under,  ib. 
for  not  levying  under,  189 
for  seizing  more  goods  tiian  neoeesaiy,  154 
FINDER, 

of  property,  may  sue  for  injury  to,  when,  151 
FINDING, 

allegation  of,  in  trover,^  not  material  or  traversable,  151 
FINE, 

covenant  on  the  wananlv  in,  wife  may  be  sued  on,  58 
FINES, 

debt  lies  for,  58 
FISH  AND  FISHERY, 

assumpsit  for  use  and  occupation  of  a  fishery,  845 

when  case  or  trespass  the  proper  remedy  for  injuries  to,  142>  175 

plea  supplying  under  right  of  fishery,  505 

risht  to  fish  in  arm  of  the  sea,  intended  by  law,  878 

Uoerum  tenementum  to  declaration,  503 

now  assignments  relating  to  it,  681,  (see  title  New  Amgnment,) 

declaration  for  injuiy  to,  877,  378,  380  to  884 
FIXTURES  (see  tities  freehold.    Landlord  and  Tenant,     Trees,) 

when  landlord  may  sue  purchaser  of,  80,  note  (h) 

remedy  against  sheriff  for  seizing,  188, 139,  185 

trover  does  not  lie  for,  when,  146, 155 

not  recoverable  under  count  for  goods  sold,^  845 
FORBEARANCE, 

assumpsit  lies  on  promises  in  consideration  of,  101 

debt  does  not,  113 

assignee  of  bond  may  sue  on  promise  in  consideration  of,  15,  16,  104 

debtor  not  liable  on  promise  to  pay  costs.  Sec,  in  consideration  of  stay  of  execu- 
tion, 104,  105 

but  third  person  liable,  ib. 

assignee  of  chose  in  action  may  sue  in  oonmderation  of,  15,  16, 104 

statement  of  inducement  in  declaration  9n  promise  in  consideration  of,  289  to 
293  % 

FORCE  AND  FOCEBLE  INJURY  (see  tities  "Gonira  Paeem.     Vi  et  Armis.) 

what  so  considered  in  law,  and  what  not,  125,  126 
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FORCE  AND  FORCIBLE  INJURY— (cowftnwerf.) 
actual  and  how  to  be  described,  ib.  106^  387 
implied  and  hpw  to  be  described,  ib. 
when  not  to  be  stated  in  plea,  490 
FOREIGN  ATTACHMENT, 

custom  as  to,  when  not  ex  officio  noticed,  216,  217 
must  be  pleaded  in  assumpsit,  478 

in  debt  on  specialty,  485 
in  covenant,  488 
FOREIGN  BILLS.  726 
FOREIGN  COURTS,  111 
FOREIGN  Jl^DGMENT, 

when  assumpsit  lies  on,  101,  106 
when  not,  ib.  Ill 
FOREIGN  LAWS, 

when  to  be  pleaded,  216 
FOREIGN  MONEY, 

inquiry,  in  action  for,  neoessaxy,  212,  note  {q) 
recoverable  under  denomination  of  English,  219,  351 
FOREIGN  PLEA, 
what,  442,  443 
aflSdavit  of  truth  of,  ib.  445 
FOREST  LAWS, 

not  ex  oflcio  taken  notice  of,  216 
FORMAL  DEFENCE, 

now  not  requisite  in  a  plea,  429,  459,  554,  741 
FORMS  OP  ACTION  (see  tide  Action,) 
in  general,  94 
origin  of  the,  ib. 

enactment  that  as  new  injuries  arise  new  writs  to  be  framed,  95 
form  of,  being  new  not  conclusive  of  its  inadmissibility,  96 
tmcient  prescribed  forms  not  to  be  departed  from,  ib. 
actions  are  real,  personal,  or  mixed,  97 
are  in  form  ex  contractu  or  ex  delicto,  ib. 
arraneement  of  the  subjects, 
m  actions  ex  contractu, 

^         I.  Assumpsit,  98  to  108,   (see  title  Assumpsit ) 
n.  Debt,  108  to  115,  (see  Detinue.) 
in.  Covenant,  115  to  121,  (see  Covenant,) 
IV.  Detinue,  121  to  125,  (see  Detinue.) 
in  actions  ex  delicto, 

nature  of  injuries  ex  delicto,  125 

when  forcible  or  not,  ib. 

when  immediate  or  consequential,  126 

when  the  consequential  damage  not  too  remote,  129 

as  to  legality  of  original  act,  ib. 

intent,  when  material,  ib.   (see  title  Intent. ) 

points  on  which  form  of  action  depends,  131 

I.  Action  on  the  case,  132  to  145,  (see  title  Case.) 
IL  Trover,  146  to  161,   (see  title  Trover.) 
m.  Replevin,  162  to  166,  (see  title  Replevin,) 

IV.  Trespass,  164  to  186,  (see  title  Trespass,)     . 

V.  Ejectment,  187  to  193,  (see  title  Ejectment.) 

VI.  Action  for  mesne  profits,  193  to  196,  (see  title  JftffM 
Profits, ) 

cionsequences  of  mistake  in  form  of  action,  197,  198,  453 
of  joinder  of  actions,  109  to  206 
of  tlic  election  of  actions,  207  to  212 
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FORMS  OF  ACTIONS— {continued.) 

alterations  in  forms  of,  by  3  &;  4  W.  4,  c.  42,  98,  (see  titles   Capias,     De- 
tainer.    Summons. ) 

statement  of,  in  declaration,  253  to  255 

must  correspond  with  affidavit  to  hold  bail,  254 
FORM  OF  PLEADINGS   (see  title  Pleading.) 

when  no  precise  words  necessary,  232,  213 

oudit  to  be  observed  when  applicable  and  why,  96,  note  (y),  232 
FORMER  RECOVERY  (see  titles  Judgment,     Sham  Plea.) 

when  pleadable,  198,  212,  478.  and  note  (c),  544,  604 

should  be  specially  pleaded,  ib. 

against  one  of  several  contractors^  when  no  bar  to  proceedings  against  the  other, 
43.4 

by  one  of  several  parties  injured,  when  no  bar  to  others  proceeding,  63 

Against  one  of  several  wrong  doers,  when  a  bar  to  proceeding  against  the  others, 
88 

when  pleadable  to  debt  on  statute^  486.  544 

as  to  pleading  it  in  assumpsit.  478,  and  note  (i::).  544 

in  case,  491,  544 

must  be  pleaded  in  covenant,  488, 544 

in  trespass,  506.  and  note  (p) 

plaintiff  formerly  could  not  sign  judgment  though  plea  of,  be  false,  543,  4 

but  now  m^  by  leave  of  a  judge,  544 

Reg.  Gen.  £01.  T,  4  W.  4,  respecting,  ib.  734 

repUcation  to  plea  of,  582,  636 

as  to  replication  and  new  assignment  to  plea  of^  ib. 

former  verdict  against  plaintiff  should  be  specially  pleaded,  478,  n.  (c),  544,  604 
FORTY  YEARS, 

limitations  in  claims  of  right  way,  ^.  713,  714 
FRANCHISE, 

remedy 'for  disturbance  of,  142 
FRAUD, 

never  presumed  till  contrary  sho^m,  221 

money  had  and  received,  Sco.  lies  where  money  obtimied  by,  100,  137, 144, 
208,  352 

when  parties  may  sue  for  goods  sold  where  there  has  been,  ib. 

of  action  for,  137,  210 

when  advisable  to  sue  in  assumpfflt  where  there  has  been,  137,  144,  201 

when  case  preferable,  137, 210 

where  firaua,  n6w  to  avoid  plea  of  statute  of  limitations,  210 

when  and  how  to  be  stated  in  pleading,  120,  338,  743 

need  not  state  particulars  of,  in  plea  or  replication,  537,  582 

must  be  pleaded  in  debt,  582,  3,  743 

replication  to  release  obtained  by,  in  assumpsit,  582, 

replication  to  plea  of,  in  debt,  584 

judgment  kept  on  foot  by,  replication  of,  581 
FRAUDS,  STATUTE  AGAINST, 

formerly  need  not,  but  now  must  be  pleaded  in  assumpsit,  480,  528,  748 

statement  of  observance  of  requisites  of,  when  neoestaiy  or  not,  222,  308 

when  necessary  in  a  plea,  303,  534,  748 
FREEHOLD, 

when  trover  will  lie  for  an  injury  to,  (see  title  Fixtwrei.     2Vm».)  146 

when  replevin  will  not  lie,  163 

indebitaius  assumpiit  for  freehold,  &o.  sold,  848 
FREEHOLDER, 

when  to  prescribe,  505,  6 
FREE  WARRBN,  174 

Vol.  L  100 
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FREE  CHASE,  174 
FREIGHT, 

who  may  sue  for  it,  7 

who  may  be  saSd  for  it,  49 
.  form  of  action  to  recover,  101,  2,  109,  118,  (see  title  Ckarier-Par^.) 

count  for  upon  charter-party  allowed,  739 
FRIENDLY  SOCIETY, 

treasure  of,  for  time  being,  may  sue»  16 
FULL  DEFENCE, 

distinction  between,  and  half  defence  virtaally  aboliBhed,  429 
FUNERAL  EXPENSES, 

executor,  when  liable  for,  205,  note  (/*) 
GAME, 

property  therein,  and  remedies  relating  to,  168 

two  may  be  sued  for  keeping  dog  to  kill,  86 
GAMING,  • 

whether  two  can  be  sued  jointly  for,  86 

might  formerly  be  given  in  evidence  in  plea  in  asmnpdt,  477 

but  now  must  be  pleaded  specially,  743 

must  be  pleaded  in  an  action  on  a  deed,  484,  743 

replication  to  plea  of,  in  assumpsit,  581 

in  debt,  584 
GAS, 

assumpsit  for,  107 
GAVELKIND. 

customs,  when  not  to  be  stated  in  pleadings  217 
GENERAL  CONCLUSION, 

prescribe  form  of,  726,  7 
GENERAL  ISSUE  (see  title  Pkas  tn  Bar,  and  each  partieolir  aetioL) 

general  observations  relating  to,  472,  518,  514,  525 

special  plea  amounting  to,  how  to  be  objected  to,  527 

when  advisable  or  not  to  plead  the  general  issue,  507 

Stat.  3  &^  4  W.  4,  0.  42,  8.  1,  respectmg,  715 

Reg.  Gen.  respecting,  738,  742  to  745 
GIFT, 

of  goods,  where  donee  may  sue  in  trover,  150 
GOODS, 

how  to  be  deseribed  in  pleading,  377 

assumpsit  lies  for  goods  due  for  tolls,  101 
GOODS  SOLD  (see  title  Sale.) 

assumpsit  for,  when  common  count  proper  or  not,  346  to  847 
when  declaration  must  be  special,  ib. 
variances,  315 

debt  for,  108,  9 

when  trover  does  not  lie  for,  146,  147,  (see  title  TVvwr.) 

as  to  suing  and  declaring  before  credit  for,  elapsed,  144,  346 

as  to  waiving  tort,  and  suing  for,  100,  137,  144,  208,  861,  862 

difference  between  count  for  goods  9old  and  cUivered,  aad  goods  hargmned 
and  sold,  345  to  347 

plea  of  non  assumpsit  to  action  for,  743 
GOVERNMENT  AGENTS, 

how  far  liable  to  be  sued  qd  a  contract,  37 
GRANT,      . 

statement  and  traverse  of,  483,  363,  &o.  505,  594 

pleading  non-existing  grant,  505,  597 

rent  accrued  due  before  conveyance  will  not  pass  to,  18    * 
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(4R0UND  OF  DEFENCE, 

when  proof  of  part  of  pkia  will  suffice^  510,  520 
(lUAEANTEE,  (see  title  Surety.     Fraud*,  Suuut$  offomH^ 

fomi  of  remedy  on,  102,  103,  118 

variance  in  statement  of^  292^  298 

necessary  averments  in  action  on,  298,  827  to  881,  and  880,  note  (t) 

pleas  in  action  on,  740 
(JUARDIAN, 

when  to  declare  by,  284 

when  to  plead  by,  428 
HAD  AND  RECEIYED   MONEY,  (see  titJe  J£m€y  had  and  Received,)  851  tc 

366,  726,  748 
HALF  DEFENCE, 

distinction  between,  and  full  defence  virtoally  abolished,  429 
HEALTH, 

remedy  for  injuries  to,  132,  133,  144 
HEIR,  (see  titles  Detnsee.     Parties,) 

when  td  sue  on  contract,  19  to  22 
to  foe  sued,  52 
he  may  sue  for  a  tort,  66,  67,  69 

when  not  before  actual  entry,  177 
may  bring  detinue  for  heir  loom,  122 
may  recover  title  deeds  in  detinue,  121, 122 
•        trover  for,  147 

iHien  cannot  sue  for  tort  in  time  of  ancestor,  66,  67,  69 
he  may  be  sued  in  assumpsit,  104 

in  debt,  110 

having  assets  by  descents  liable  on,  promise  in  ooasiderilicm  of  forbearance,  105 

of  obligor,  liable  if  named,  110,  52 

how  to  declare  in  action  on  lease,  &c.  868,  369 

how  to  declare  at  suit  of,  ib.  379,  ^. 

against,  ib.  ' 

pleas  by.  489,  490 

reiilications  in  action  against,  490 
HEIR   LOOM, 

heir  may  bring  detinue  for,  122 
HERBAGIUM  TERR^, 

owner  of  may  support  trespass,  178 
HERIOT, 

replevin  lies  to  try  legality  of  distneas  for,  164 

when  a  general  avowry  for,  is  or  is  not  sofficient,  499 

seizure  for,  might  before  the  Recent  mles  be  given  in  evidenoe  under  general  issue 
in  trespass,  502 

but  now  must  be  pleaded  speciaUy,  ib.  744 
mOHWAY   ACT, 

parties  acting  under,  when  may  plead  general  issoie,  506,  507 

who  to  be  sued  under,  for  work  done,  87,  88 

or  for  torts,  76,  77,  85 

venue  against  parties  acting  under*  278 
HOLIDAYS, 

abolition  of,  728 
HOSPITAL, 

liability  of  subscribers  to  debts  of,  88,  n.  (v) 
HUE  AND  CRY. 

the  statute  of,  repealed  by  7  &  8  Geo.  4,  c.  27.     Bee  ib,  p.  8 J,  7^,  and  note  {%) 

remedy  when  in  force,  148 

fiise  for  not  receiving  e:^amination,  78,  134 
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HUNDRED, 

liability  of,  regulated  by  7  &  8  Geo.  4,  o.  31,  143,  note  (t) 

service  of  procQ3s  on,  708 
HUSBAND  AND  WIFE,  (see  tides  Baron  and  Feme,    BxrUu.) 
IDIOT,  (see  title  Lunatic.) 

appearance  for,  428,  n.  (p) 

who  to  ptead  for,  551 

Stat.  lim.  affecting  claims  by,  714 
IP  ANY, 

when  bad  on  special  demmrer,  287,  n.  (w),  526 
ILLEGALITY  in  CONSIDERATION  or  TRAOTACTION, 

not  presumed  till  contrary  shown,  221 

might  before  the  new  rules  be  given  in  evidence  in  aasompsit  under  general  is- 
sue, 476,  477,  479,  n.  (»),  480,  748 

must  be  pleaded  in  an  action  on  a  specialty,  when,  483,  484,  743 

replication  to  plea  of,  in  assumpsit,  581 

in  debt,  584 

effect  of  illegality  of  part  of  consideration  of  contract,  295,  300 

effect  of  it  appearing  in  declaration,  300 
IMMATERIAL  ISSUE,  (see  titles  Issue.    Repleader.) 
ILLEGAL   DISTRESS, 

acquitted  defendant  entitled  to  costs,  when,  88 
IMMATERIAL  TRAVERSE,  (see  tiUes  Repleader.    RepKeaHan.     Traifene.) 
IMMEDIATE  INJURIES,  ♦ 

Ifhat,  so  considered,  and  remedies,  125, 126,  &c.  (see  titles  Cass.   Tretpatt.) 
IMPARLANCES, 

former  use  of,  defined,  436 

when  usual  or  proper  formerly  in  the  issue,  ib. 

a  plea,  436  to  438 

several  sorts, 

general  imparlance,  its  nature,  use^  &;o.  436,  7 
^  special  imparlance,  its  nature,  Sec.  437 
general  special  imparlance,  its  nature,  &c.  438 

at  head  of  plea  in  abatement,  455 

former  consequence  of  mistake,  ib.  438 

at  head  of  a  replication,  when  formerly  proper,  598 

now  virtually  abolished  by  Reg.  Gen.  HU.  T.  4  W.  4,  leg.  2,  438,  788 

suggestions  in  lieu  of,  488,  9 
DEPRISONMENT, 

when  trespass  lies  for,  if  wrongful,  166,  7,  (see  title  I^'espass.) 

under  color  of  process,  181  to  186 

justification  of,  how  to  be  pleaded,  501,  2,  744 

how  to  be  be  replied  to,  592,  3,  642,  635 

and  as  to  new  assignment,  ib. 
INCONSISTENCY, 

in  dates  may  be  demurred  to,  259 
INCORPOREAL  PROPERTY, 

remedy  for  injuries  to,  141,  2 

declaration  for,  &o.  380 

when  ejectment  does  not  lie  for,  188 
INDEBITATUS   ASSUMPSIT, 

plea  of  non  assumpsit  to,  514,  742 
INDEBITATUS   COUNT, 

in  assumpsit,  general  use  of,  &c.  339,  (see  title  Asswnpeii.) 
form  of,  341 

in  debt,  361,  2 
INDEMNITY, 

tenHfir  of.  before  iiping;  name  of  party  to  an  action,  28J 
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INDEMNITY,  {canHnued.) 

ajeumpeit  lies  on  promifles  of,  nhen,  102 

debt,  118 
INDEMNITY  BOND, 

pleas  to,  484,  535,  6 
INDENTURE,  (see  title  Iked) 
INDIA  BOND, 

who  may  sue  on,  16 
INDICTMENT, 

ioinder  of  different  offences  in,  when  no  objection  to,  201 

how  to  frame,  213 

how  to  lay  the  property  in  goods  stolen  in  case  of  partnership,  tmsteeship,  and 

county  and  pariah  effects,  14,  n.  {g) 
venue  in.  274,  276 
INDORSEMENT  OF  PAYMENT, 

not  sufficient  to  take  case  out  of  the  statute  of  limitations,  708 
INDOESER  AND  INDORSEE, 

prescribed  fonns  of  declaration  by  and  against,  724 
INDORSEMENTS  on  WRITS, 
defective,  520,  note 
Reg.  Gen.  respecting,  729, 730 
on  writ  of  trial,  747 
INDUCEMENT,  (see  title  AMtumpsU,) 
naturt  of,  in  declaration, 

in  assumpsit,  200  to  293 
its  utility,  ib. 

form  and  requisites  and  proof  ti^  ib. 
in  debt  or  covenant,  363 
for  torts,  378  to  385 
in  action  for  libel,  (see  title  Slander,)  400  to  403 
in  a  plea  what  certainty  is  requisite,  534,  5 
in  a  replication  containing  a  traverse,  620 
when  to  be  proved  precisely  as  alleged,  291,  2,  385,  400  to  408 
unless  traversed,  in  effect  admitted,  401,  742 
omission  of,  when  fatal,  407,  390  to  393,  &c. 
INFANT  AND  INFANCY, 

when  bond  given  by  plaintiff  may  still  sue  in  assumpsit  for  necessaries,  106 
apprentice  cannot  be  sued  on  contract,  116 
ac'xx>unt  stated,  &c.  does  not  lie  against,  358 
partner,  when  to  sue,  12 

not  to  be  sued,  43 
executor  or  administrator,  when  he  mi^  sue  or  be  sued,  22,  52 
when  liable  to  be  sued  for  a  tort,  76, 124 
declaration  by,  form  of  commencement,  284 
plea  of,  must  be  by  guardian,  428 

in  abatement,  448,  9 
infancy  formerly  need  not  be  pleaded  in  assumpsit,  476,  748 
.  but  now  must  be  pleaded  specially,  480,  748 
must  be  pleaded  in  debt,  &c.  on  a  specialty,  484 
in  covenant,  487,  8 
in  account,  488 
should  be  pleaded  separately,  567 
of  plaintiff.  448,  9 
of  defendant,  ib. 
replication  to  plea  of,  different  sorts,  581 

of  infancy  to  a  plea  in  abatement,  43 
parol  demurrer  by,  abolished,  447,  490  * 

confirmation  of  promiseft  by,  703 
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INFANT  AND  mFAH^GY— (continued.)  ' 

statute  of  limitatioDS  affecting  claiiUB  bj,  714 
INFERIOR  DEGREE, 

debt  of,  cannot  be  set  off  against  one  of  higher  degree,  672 
INFERIOR  COURT  (see  titles  Court.    JuriidicU<m.) 

picas  of  their  jurisdiction,  441  to  445 

courts  of  requests,  442,  and  note  {q) 

want  of  jurisdiction  how  to  be  objected  to,  ib. 

venue  how  to  be  laid,  275 

another  action  pending  in,  not  pleadable  when,  468 

when  double  pleSs  not  admissible  in,  228,  560 
INFORMATION  (see  title  Indictment.) 

party  moving  for,  waives  remedy  by  actioti,  212 

venue  in,  274,  276 
INFORMAIi  COUNT, 

when  may  be  aided,  394 
INFORMER,  (see  titles  Common  Informer.    Penal  iStoMt,) 
INITIALS, 

may  be  tised  in  some  cases,  717 
INLAND  BILL, 

prescribed  form  of  count  on,  725,  726 
INHABITANTS  of  a  COUNTY  (see  tide  Omdred.) 

when  liable  to  be  sued,  77 

service  of  process  on,  708 
INJURIES   EX  DELICTO   (see  titles    Case.     DeUnm.    Mjedmeni.    Mum 
Profits.     Replevin.     Trespass.     Trover.) 

who  in  general  liable,  70  to  85 

who  to  1)0  sued,   (see  title  Parties,) 

nature  of,  and  distinctions  between,  considered,  125  to  182 

how  to  be  stated, 

1.  The  matter  or  thing  affected,  376  lo  878 

2.  The  plaintiff's  right,  &x.  378  to  886 

3.  The  injury,  387  to  408 

to  real  estates  of  deceased,  exeoator  may  «ae  or  l^  mad  for,  716 
INNKEEPER, 

when  liable  to  be  sued,  102 

remedy  against,  form  of,  184, 155 

declaration  against,  ib. 

plea  justifying  entering  in,  506 
INNUENDO, 

use  of,  and  when  necessary,  406  to  408,  (see  tit)a  ^lander.) 
INQUIRY, 

when  necessary,  212 

when  judge  may  order  writ  of,  to  be  eoEeeated  in  aoothOT  ooonly,  280 

writ  of,  to  be  executed  before  sheriff  onleag  othanriM  oideied,  719 

signing  judgment  on,  718 

other  -provisions  respecting,  ib. 
INSOLVENT  DEBTOR, 

in  general,  and  assignees  of,  when  to  soe  on  ooiitnefc»  96  to  28 

when  he  may  sue,  28 

discharge  from  liability  for  debt,  and  when  not,  66  to  67 
he  may  sue  for  a  tort^  72 
be  may  be  sued  for  a  tort,  92 

defence  of,  must  be  pleaded,  55,  479,  748 

replication  to  plea  of,  581 

discharfre  of.  may  be  replied  to  plea  of  nonjoinder,  467 
INSTALMENTS?.     ^  ^  r  j-         » 

assumpsit,  .^irlien  |)eculiar  remedy  for  money  payable  by,  102,  168, 110 

debt,  does  not  lie  till  whole  due,  ib. 
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INSTALMENTS— (cow^nwerf. ) 

otherwise  for  rent  on  annual  payable  at  certain  times^  113 

bat  debt  lies  for  penalty  of  bond,  tnough  instalmentB  not  all  dae,  118 

covenant,  when  proper  remedy,  118 

as  to  assignment  of  breaches  on  bond,  for  money  payable  by,  585,  Sco. 
INSTRUMENT, 

misdescription  of,  in  a  plea  bad,  522 
INSURANCE, 

liability  to  pay  broker  for,  42 

statement  of  interest  of  parties  in  policies  of,  743 
INSURANCE  COMPANIES, 

may  plead  general  issue,  when,  11  Geo.  1,  c.  80^  i.  43,  606*  715 

T\pt  liable  in  case  of  fire  to  damages  through  loss  of  oustomen,  891 
INTENT, 

when  material,  82, 129,  889 

it  does  not  affect  the  form  of  action,  129  to  181,  889 
to  be  alleged  in  pleading,  889,  890 

how  to  be  stated,  889  to  891 

considered  by  jury  in  damages,  129,  n.  (d) 

intent  or  virtue  cujiu  not  in  general  trayersablet  611  to  618 

aliter  if  it  embrace  law  and  &ct,  ib. 
INTER  PARTIES, 

when  a  person  not  a  party  to  a  deed  cannot  sue,  8,  4 

but  may  be  sued,  33 
INTEREST, 

recoverable  in  aasmnpsit,  when,  100,  856  to  858 

when  claimable,  ib. 

enactment  of,  8  &;  4,  c.  42,  s.  28  and  29,  respeeting,  867,  720,  721 

recoverable  on  common  count,  when,  and  when  not,  856  to  858 

debt  lies  for,  109 

when  debt  or  covenant  must  be  broufl^t,  110, 118 

damages  to  cover  claim  of,  in  debt,  874 

allowance  of  on  writs  of  error,  721 
IRELAND, 

Irish  judgment,  action  on,  106,  109 

assignee  may  sue  on,  16 
plea  to  action  on,  485 
IRREGULARITY, 

as  to  misnomer  in  writ,  &c.  how  taken  adTaatage  of,  &o.  246^  247 

remedy  for  injury  under  irregular  proceas,  181  to  186 
ISSUABLE  PLEAS, 

defined,  and  when  they  only  can  be  pleaded,  510,  511 
ISSUE  (see  title  Repleader.) 

trial  of  in  another  county,  280,  717 

defined,  and  different  sorts  of,  652 

must  be  single,  but  may  put  in  issue  several  foots,  when,  65Sf,  611  to  622 

should  be  on  an  affirmative  and  nefi;ativ6,  and  exceptions,  658 
a  material  point,  (see  title  JVaverse,)  611,  654 

of  an  immaterial  issue,  654 

of  an  informal  issue,  ib.  784,  741 

modem  regulations  retpecting  issues,  654,  655,  718,  745 

costs  of,  how  allowed,  412, 418,  741 
JEOFAILS,  Statute  of,  (see  title  Defects,)  682  to  685,  702 
JOINDER  IN  ACTIONS,  (see  tiUes  Msjainder,    Hfonjcindgr.) 

of  plaintifiGs  and  defendants,  (see  title  PartUi.) 

of  forms  of  action, 

several  causes  of  actions  which  may  or  ought  to  be  joined,  199 
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JOINDER  IN  ACTIONS— (con/mu«rf.) 
ot  forms  of  action, 

general  rules  as  to  joinder,  199 

what*actions  ex  contractu  may  be  joined,  209 

what  actions  ex  delicto  may  be  joined,  ib. 

actions  ex  contractu  with  those  ex  delicto,  when  cannot  be  joined,  201 

what  actions  of  difierent  forms  maj  be  joined,  ib. 

misjoinder  when  no  objection  in  criminal  proceedings,  ib. 
of  rights  of  action  or  liabilities,  (see  title  Declaration,)  , 

general  rule,  ib. 

by  and  against  a  surviving  partner,  202 

in  case  of  bankruptcy  of  one  of  several  partnen,  ib. 

by  and  against  husband  and  wife,  ib. 

by  assignees  of  a  bankrupt,  ib, 

by  and  against  executors  and  adnunistrators,  208  to  205 
consequence  of  misjoinder,  205 

of  several  counts,  and  misjoinders,  (see  title  Declaration,)  ib.  408  to  412 
commencement  of  declaration  after  plea  in  abatement  for  nonjoinder,  742 
JOINDER  IN  DEMURRER,    (see  tide  Demurrer,)  669,  70 
issue,  (see  title  Similiter.) 
Reg.  Gen.  Hil.  T.  4  W.  4,  respecting,  784,  741 
JOINDER  IN  ERROR, 

must  be  within  twenty  days,  785 
JOINT  CONTRACT, 

suing  parties  to,  42  to  44,  708 
JOINT  TENANTS,  (see  titles  ParUes,     Tenants  in  Omman.) 
must  join  in  action  ex  contractu,  18 
when  they  should  join  action  for  a  tort,  65 
must  sever  in  real  actions,  wheU)  ib. 
must  join  in  replevin,  18,  566 

in  an  avowry  or  cognizance,  when,  ib. 
when  cannot  sue  each  other  ex  contractu,  89 

in  case  or  trespass,  79, 156 
in  ejectment,  79,  191 
bow  and  when  to  be  sued,  79, 156 

when  to  be  sued  jointly  for  torts  relating  to  iheir  land,  88 

JUDOES,   {eeeHtle  Justices  of  the  Peace.) 

•party  acting  as,  when  not  liable  to  be  sued,  78 
power  of,  to  make  riiles  respecting  pleadings,  714 
as  to  admission  of  written  documents,  717 
of  allowing  amendments  on  trial,  719 

to  allow  money  to  be  paid  into  Court  in  certain  actions  of  tort,  ib. 
JUDGMENT,  (see  title  Former  Recovery. ) 

in  different  actions,  (see  each  particular  action.) 

on  bond  for  rent  extinguishes  claim  for  rent,  105 

when  assumpsit  lies  on,  ib. 

of  Irish  and  foimer  judgments,  106,  109 

foreign  judgment  does  not  merge  debt,  108,  note  (/) 

when  debt  lies  on,  111 

not  advisable  to  bring  debt  on,  in  reference  to  costs,  ib. 

scire  facias  must  be  brought  on  after  year  and  day,  111 

assignee  of  judgment  by  confession  in  Ireland  may  sue,  16 

declarations  upon,  870,  1 

variance  in  stating  it,  871 

when  may  show  it  was  recovered  in  vacation,  226 

pleas  to  actions  on,  485,  702 

retention  of  property  under,  no  conversion,  155 

where  it  may  be  signed  for  want  of  plea,  (see  titles  Issuable.     Sham  Bead) 


INDEX.  805 

ijJDQliSEMT—icanlmtiML.) 

prayer  of,  in  plea^  558,  9 

plea  of  jadgment  recovered,  (see  title  Former  Recovery.) 

when  former  judgment  is  an  estoppel,  478,  note  (c),  603,  604* 

of  suffering  judgment  by  default,  as  to  part,  510 

on  pleadings  in  abatement,  (see  titles  Abalement,     Demurrer,)  466,  702. 

on  pleas  to  jurisdiction,  446 

on  pleas  puis  darrein  continitance^  650 

proceedings  to  outlawry  after,  706 

of  non  pros,  for  not  declaring,  727 

to  be  entered  of  day  when  signed,  739 

of  nunc  pro  tunc^  938 

l^rescribed  forms  of,  746,  7 

non  obstante  veredicto,  656 

JUMSDICTION,  (see  tide  Venue.) 

in  inferior  court,  cause  of  action  to  be  kid  within,  275 

claim  of  conusance  of  jurisdiction,  &c.  422  to  427 

difference  between,  and  plea  to  jurisdiction,  422 

pleas  relating  to,  nature  and  form  of,  and  whcu  to  be  pleaded,  &g:  441  to  447 
want  of  iurisdictioD  when  an  objection  in  general  issue,  440,  note  (c)  441,  8 
distinction  on,  between,  and  pleas  in  abatement,  441 

affidavit  of  truth,  445 

replications,  &c.  relating  to,  ib. 

when  trespass  lies  in  case  of  defect,  Sea.  of  juris<liction,  181  to  186 
JUKY, 

empowered  to  allow  interest  on  debt,  720, 1 

JURYMAN. 

cannot  be  sued,  78,  181,  2 
JUS  POSTLIMINn, 

our  law  when  similar,  177 
JUSTICES  OF  THE  PEACE, 

when  liable  to  be  sued,  78.  79,  181,  183,  184 

remedy  against,  when  trespass,  182,  183 

when  case.  134, 143,  183 

may  plead  general  issue,  506,  715 

venue,  in  action  against,  local,  272,  3 
JUSTIFICATION,  (see  title  JVespass.) 

of  ban,  727.  8 
EXNG, 

what  matters  relating  to,  need  not  be  stated  iu  pleading,  214 

whether  a  person  who  has  intruded  on,  can  support  trespass,  176 

may  traverse  after  a  traverse,  621 

covenant  in  action  on  lease  by,  118 
KNOWLEDGE,  (see  titles  Intent.     Scienter.) 

LANDLORD  and  TENANT,  (see  titles  Assignee  qf  Land.     Case.     Cbvenani 
Bent,     Title. ) 

assumpsit  for  rent,  non  repair,  &c.  101,  102,  105,  106 

of  the  common  count  for  use  and  occupation,  form  of,  and  when  lies,  &o.  844 
when  not,  107 

debt  for  use  and  occupation,  109 

debt  on  lease,  when  it  lies,  109,  112, 113 

when  not,  ib. 

ooTenant,  the  usual  remedy  on  leases,  and  when  it  lies,  &c.  116  to  120 

covenant  lies  against  lessee  where  an  assignment  by  him,  when,  118 

tenant  holding  over,  debt  lies  for  double  value,  112 

Vol.  L  101 
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LANDLORD  and  TENANT— (con/mwe^f.) 

executor  may  &ue  for,  69 

tenant  may  be  saed  in  assumpsit  for  rent,  105 
when  debl^must  be  brought  for  appointment  of  rent  where  an  evictioo,  112, 117 
when  lessee  liable,  notwithstanding  assignment,  48,  49,  117 
assignee  of  lessee,  when  liable,  47  to  49 
under  lessee,  when  not  liable,  49 

when  the  assignee  of  landlord,  or  guarantee  of  reversion  may  sue,  16  to  18 
feme  marrying  before  rent^due,  who  to  be  sued,  57 
when  trover  or  case  lies  for  fixtures,  crops,  &c.  134,  140,  145,  152 
when  to  sue  in  case  for  injury  to  reversion,  ib. 
remedy  where  trees  wrongfuUy  cut  down  during  lease,  149 
case  for  waste,  140  to  142 

rcnicdy  for  injury  where  premises  in  possession  of  tenant,  140 
where  lessee  a  bankrupt,  who  to  be  sued,  53  to  55 
as  to  tenant  disputing  title,  603 
what  sufficient  surrender  of  tenancy,  47 
bond  taken  for  rent  no  extinguishment^  105 

but  judgment  obtained  on,  is,  ib. 
remedy  against  sheriff  for  not  paying  year's  rent,  143 
remedy  against  landlord  for  wrongful  distress,  (see  title  Distreu  > 
LAW,  ' 

what  laws.  Court  ex  o-fficio  takes  notice  of,  216 
foreign  laws,  not  noticed^  when,  ib. 
common  law  rights  noticed  ex  officiot  ib. 

when  action  founded  on  law  obligation,  no  consideration  need  be  stated,  383 
matter  of,  when  traversable,  and  when  not,  612,  613 
mistake  of,  when  immaterial,  220,  221 
pleadings  should  state  facts,  not  mere  legal  conclusions  or  pie^umptiQns,  21^, 

wager  of,  abolished,  717 
LEASE,  (see  titles  Landlord  and  Tenant.    Rent.) 

debt  on  lease,  110  to  113 

covenant  on,  116  to  120 

how  to  declare  on,  363 
LEASE  AND  RELEASE, 

purchase  by,  before  entnr,  may  support  trespass,  177 
LEAVE  OF  THE  COURT, 

whether  to  be  stated  in  a  declaration  in  assignment  of  second  breach*  587 

statement  of  it  in  a  second  plea  now  unnecessary,  555,  562.  563  565  741 
LEGACY,  •V"*'.  w 

wife  may  sue  alone  for,  in  ecclesiastical  court,  28 

when  recoverable  at  law,  101 

when  legatee  may  support  trespass,  &c.  169 
UXJAL  LIABILITY, 

assumpsit  upon  it.  101,  102 

debt  upon.  111,  112 

statement  of  the  consideration  in  ple^iding,  134,  293 
the  promise  to  be  alleged,  301 
LEGAL  OPERATION, 

facts  to  be  stated  according  to,  in  a  declar^tkm,  305  to.307  (fle$  tib]^  AsfH^ 

$tt.     Case.     Jjeotn) 
in  a  plea,  305  to  307,  534,  535 
LEGATEES,  (aee  tiUe  Legacy.) 


LESSEE,  (see  title  Landlord  and  Tenant,) 

exeontors  of,  when  may  be  sued,  49 
LESSOR,  4 

executor  of,  may  distrain  for  arrears  of  rent,  722 
LETTERS, 

case  for  not  delivering,  139 
LLAJBILITY  oif  THIRD  PARTY, 

several  pleas  in  action  for,  749 
LIBELS,  (see  tide  Slahder,)  • 

action  for,  lies  against  two,  86 

defendant  cannot  pay  money  into  Court  in  action  for,  719 
LIBERUM  TENEMENTUM,  Plea  op, 

or  the  common  bar  explained^  Sec.  508,  628 

what  title  may  be  proved  thereon,  503,  504 

gives  implied  color,  503,  504,  527,  529 

when  advisable  to  plead  it  in  trespass,  504,  527,  529 

might  formerly  be  ^ven  in  evidence  under  genenl  issue,  SOD,  608 

when  necessary  to  plead  it  in  trespass,  505 

replication  to. 

1,  denying  defendant's  title,  594 

2,  stating  a  demise  from  defendant,  595 

8,  stating  a  title  before  the  defendant's,  ib. 
4,  new  assigning  the  trespasses,  ib.  628 

when  necessary,  (see  title  New  Atsigiimeftt,  628  to  641) 
diea  of,  now  much  avoided,  626 
Reg.  Gen.  HU.  T.  W.  4.  respecting,  740 
UCENCE. 

must  be  pleaded  in  trespass,  491,  505 

in  case,  491,  744 
replication  denying  it,  596 

stating  a  revocation,  &c.  ib.  634,  686 
new  assignment,  as  to,  ib. 
LIEN, 

must  be  specially  pleaded  in  detinue,  124,  488 
LIGHTS. 

enjoyment  of,  for  twenty  years,  indefeasible,  713 
LIMITATIONS,  STATUTE  OF, 

proviso  in  2  W.  4,  c.  .39,  s.  10,  as  to  commencement  of  action,  707 
amendment  of  writ,  when  allowed  to  save,  250 

wben  advisable  to  sue  for  fraud  instead  of,  in  assampat,  to  avoid  plea  of,  210 
actions,  within  what  time  to  be  brought, 

assumpsit,  six  years,  479 
ju^ons,  within  what  time  to  be  brought, 
debt  on  simple  contract,  six  years,  481 

effect  of  lapse  of  time  as  to  specialty,  485 
case  (except  for  verbal  slander,)  six  years,  498 
criminal  conversation,  six  years,  ib. 
verbal  slander,  if  actionable  in  itself,  two  years,  IB. 
trover,  six  years,  ib. 
trespass  to  personal  and  real  property,  six  years,  506 

to  persons,  four  years,  ib. 
ejectment  within  twenty  years  after  adverse  possesion,  190,  n.  {q)  190, 191 
declaration,  how  to  frame,  in  reference  to,  309,  859 
plea  of,  must  be  pleaded  in  assumpsit,  479,  743 
what  bad  words  in,  526 

should  be  pleaded  in  debt  on  simple  contract,  481,  748 
in  debt  on  qpeciaby,  plea  of,  solvit  dd  dtpok  dUih,  486,  748 
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LIMITATIONS.  STATUTE  0¥--{continued,) 

in  an  action  on  the  case,  &c.  498,  743 
in  trover,  ib. 
in  trespass,  506 

when  plea  to  be  qualified  to  part  of  declaration,  546 
bow  to  be  pleaded,  (see  forms,  vol.  iii.  title  StcUute  of  LinUta^Mt,) 
replioations  to,  what  proper,  579,  582 

what  not  a  departure  in  replication  to  plea  of,  647 
in  case  of  a  bil>or  note,  648 
trespass,  598 

if  bad  in  part,  is  bad  for  the  whole,  644 
of  the  statute  to  a  plea  of  set-off,  583,  584 
when  to  apply  to  Chancery  to  prevent  plea  of  statute,  577 
Stat.  2  &  3  W.  4,  respecting,  712  to  714 
of  action  of  debt  on  specialties,  715 
enactment  of  2  W.  4,  c.  39,  respecting,  707 
LOCAL  ACTIONS. 

trial  of  in  another  coonty,  719 
LOCAL  DESCRIPTION,  741 
LOCUS  IN  QUO, 

Beg.  Gen.  Hil.  T.  4  W.  4,  respecting  abuttals,  279,  744 
LONDON, 

customs  of,  not  ex  officio  noticed,  when,  216.  217 
by  custom  of.  covenant  lies,  though  instrument  not  executed  as  a  deed.  118 
LONDON  GAS  COMPANY, 
.  *    assumpsit  by,  for  gas,  107 
LORDS'   ACT, 

who  to  sue  for  debt  due  to  person  discharged  under,  28 
actions  in  case  of.  ib.  56 

discharge  under,  a  bar  to  debt  on  the  judgment,  56 
LORD  CHANCELLOR, 

when  may  plead  the  general  issue,  506,  715 
LUNACY, 

action  should  be  in  lunatic's  name,  18 
when  lunatic  liable.  41,  76 
appearance  for,  428,  note  {p) 
to  be  pleaded  by  attorney,  551 

might  formerly  have  been  given  in  evidence,  or  pleaded  in  assumpsit,  wfaea  it 
formed  a  defence,  476,  480,  743 
in  debt  on  specialty,  483 
MAGISTRATE,  (see  title  Justices  of  the  Peace,) 
MAKER  OP  NOTE, 

declaration  by  and  against,  724  to  726 
MALFEASANCE, 
defined.  133 

action  for,  387,  &c.  (Jdisfeasance.     Nonfeasance.) 
MALICE. 

of  the  statement  of.  in  pleading.  389  to  391 
when  affects  form  of  action,  ib.  129 
in  action  for  libel.  390,  391,  406 
MALICIOUS  PROSECUTION, 

of  a  civil  or  criminal  charge,  when  case  is  the  remedy,  138, 185, 186 — 12  Prioe, 
734 

when  trespass  lies,  181  to  185 
two  may  be  sued  for,  when,  85 
^eplaration  for,  388,  390 

must  sho^  that  prosecution  at  an  end,  133,  679 
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MALICIOUS  PROSECUTION— (conftnw^^.) 

plea  of  general  issae,  490^  744 

defendant  cannot  pay  money  into  Court  in  action  fpr,  719 
MARGIN. 

venue  in,  (see  title  Venue, )  266,  274,  741 
MARINE  LAW, 

when  it  need  not  be  stated  in  pleading,  216 
MARKET, 

remedy  for  disturbance  of,  142,  380  to  382 
MARRIAGE,  (see  title  Bctron  and  Feme.) 

effect  of,  in  general,  on  wife's  right,  28 

de  facto,  sufficient,  when,  56,  note  (/),  73,  note  (g) 

assumpsit  for  not  manying,  102 

executor  cannot  be  sued  for  breach  of  promise  of,  20,  68 

declaration  for  breach  of  promise  of,  how  to  fraikne,  409 
MARSHAL, 

detaining  prisoner  in  custody  of,  706 
MASTER  AND  SERVANT,  (see  titles  Agent.    Apprentice.    Factor.    Partiee. 
Servant.) 

when  the  master  may  sue  for  the  battery,  ice.  of  servant,  60, 61,  134 

when  father  cannot  sue,  61 

servant  cannot  sue  for  Isattery  of  master,  ib. 

when  he  may  sue  on  contract,  7,  8 

when  for  tort  to  goods,  Sec,  of  master,  61,  62 

when  servant  may  be  sued  on  contract,  34 

when  he  may  be  sued  for  tort,  81,  83, 180  * 

when  the  master  is  liable  for  a  tort,  79  to  82, 131, 180 
in  case,  ib, 

in  trespass,  ib.  178, 180 

remedy  by  master  for  debauching  or  beating  servant,  60,  61, 134 

by  action  on  the  case,  134 
of  trespass,  ib.  167,  8 

master  may  sue  as  for  work  of  apprentice  where  he  has  been  enticed  away,  100 

declaration  against  master  for  negli^nce  of  servant,  392 

form  of  action  for  such  negligence,  79  to  82,  131,  180 
MASTER  07  SHIP,  (see  tide  Captain.) 
MATERIALS, 

furnished  in  work,  not  recoverable  under  count  for  goods  sold,  348 

count  for  work  and  materials,  ib 
MEMBER  07  PARLIAMENT, 

mode  of  proceeding  against,  to  enforce  stat.  6  G.  4,  c.  16,  s.  10,  706 

writ  of  summons  agunst,  449,  706,  712 

cannot  plead  misnomer,  450 
MEMORANDUM, 

in  writing,  to  take  case  out  of  statute  of  limitations,  702 

indorsement  of,  on  writ  of  capias,  711 

on  other  writs,  709  to  712 
MERGER, 

of  simple  contract  in  specially,  &C..105 

of  civil  remedy  in  felony,  150, 154 
MESNE  PROCESS, 

amendment  of,  when  refused,  246 

Stat.  2  W.  4,  c.  39,  respecting,  704  to  712 
lEBSNE  PROFITS, 

action  for, 
^         in  general,  193, 4 
when  brong^i  ib. 
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HENSE  PROFITS— (co«<inM«i.) 
by  whom  brought^  194^  5 
against  whom,  195 
the  pleadings,  196 
the  damages  recoverable,  ib. 
MESSENGER, 

under  commission  of  bankruptcy,  remedy  against,  fbr  iQdgal  taking  of  goods,  154, 
171 
MILITIA  ACT, 

venue  in  actions  against  officers  under,  273 
officers  may  plead  general  issue,  507,  715 
MILL, 

remedy  for  not  grinding  at,  142 
declaration  for,  380  to  382 
MISCHIEVOUS  ANIMALS,  (see  title  AninuOi,) 
MISFEASANCE, 
defined,  133 

remedy  and  declaration  for,  134  to  136,  387,  &o. 
several  counts  for,  when  not  allowed,  739 
MISJOINDER,  (see  titles  Joinder.    Nonjoinder.    Parties.) 
of  parties, 

effect  of  joining  too  many  plaintiffi  in  action  ex  contractu^  IS,  14,  20, 23, 
452 

defendants  ez  contractu,  44 
plaintiffs  in  action  ex  delicto,  66 
defendants  in  action  to  df.Hcto,  ^6 
effect  of,  in  actions  by  husband  and  wife,  (see  title  Baron  and  Fmt.) 
defendant  may  plead  miBJoinder  in  abatement,  but  now  more  usual  to  de- 
mur, 452 
d  actions,  (see  title  Joinder,) 

what  forms  of  actions  may  be  joined,  199  to  202' 

what  causes  of  action  may  be  joined,  202  to  205 

Conseqaences  of  misjoinder,  205,  6 

when  aided,  ib. 

defendant  must  demur  the  whole  declaraliion  iir  6aBe  of,  205,  664,  66S    .   .. 

if  there  be  a  demurrer  for  it,  there  cannot  be  ff  TioBe  prosegfui  ^nt<^d,  SOu, 

411 
effect  of,  how  judgement  to  be  taken,  ib. 
nisjoinder  of  counts  in  general,  411 
MISNOMER, 

trespass  for  arrest  by  wrong  name,  245-^Finch  i.  CoSeil;  f  VoWL  679 
how  to  take  advantage  of,  244  to  248,  451,  717 
in  declaration. 

of  plaintiff* 's  name, 

formerly  pleaded  in  abatement,  248.  451,  717 
of  the  defendant's  name, 

formerly  pleaded  in  abatement,  ib!  717 
of  third  person's  name,  when  fatal,  247,  257,  (see  title  Varianees.) 
person  sued  as  attorney,  may  plead  he  is  not,  4bfS 
of  one  defendant  not  pleadable  by.  another,  451 
jplea  of,  in  general,  454 

abolished,  and  substituted  remedy,  245',  ^6$,  7f7 
MISREPRESENTATION,  (see  titte  Frattd.) 

must  be  pleaded  specially,  743 
MODERATE  CORRECTION, 

plea  of,  501  •  • 

replication,  &c.  to,  showing  excessive  battery,  69d;-  6^'  6S6,  (see  title  Nets 
jAuignment.) 


MODO  IT  FORMA. 

what  is  put  in  iBSOfi  hj  these  words  in  a  pleft,  47^ 

in  a  rcplicatiqn,  611 
MOLLITER  MANUS  IMPOSUIT.  (^e  title  Trc^pofis,) 

plea  of,  to  preserve  the  peace,  501 

when  forraerlj  not  advisable  to  plead  specially,  508,  744 

of  suflfering  judgment  by  default,  510 

rejplication  to,  592,  3,  632,  G35 
MONE^    (see  title  Foreign  Money,) 

payment  of,  into  Court  in  certiun  actions  ^f  tort,  719 

in  other  actions,  742 
,  form  of  plea  of,  ib. 

MONEY  COUNTS, 

when  proper,  349  to  359 

forms  of,  in  assumpsit,  341,  342,  726 
m  debt,  361,  2 

plea  of  non  assumpsit  to,  743 
MONEY  HAD  AND  ItECEIVED,  726 

assumpsit  or  debt,  100,  109 

when  it  lies  in  general,  351,  &o. 

defendant  must  have  received  money^  ib. 

for  money  tortiously  received,  100,  352 

of  plaintiff 's  right  or  interest  in  the  sum,  353 

deteadant  must  have  received  the  money  J^  the  time  fi)r  plaintiff-^-of  aaaign- 
ment  of  debt — stakeholder,  &c.  353,  4 

deposit  on  sale,  354  ^ 

does  not  lie  if  contract  not  rescinded,  855 

several  monies  received  at  different  times,  one  count  sufficient,  856 

Keg.  Gen.  respecting  plea  of  non  assumpsit  to  action  for,  743 
MONEY  LExVT, 

assumpsit  lies  for,  100 

debt  lies  for,  109 

common  coimt  for,  when  it  lies,  &;c.  ^9,  7!^6 

plea  of  non  assumpsit  for,  743 
MONEY  PAID, 

assumpsit  lies  for,  100 

debt  lies  for,  109 

when  common  count  proper  &c.  351,  726 
MONTH,  217,  18,  and  notes 
MOKTGAGE  DEED  and  MORTGAGE. 

debt  lies  on,  110 

covenant  lies  on,  but  debt  usual  remedy,  116 

of  ejectment  by  mortgagee,  190 

mortgage  of  ship  when  not  liable  for  j^pains,  &c.  S8 

mortgage  bond — assigning  breaches,  585,  &o. 
MOTIVE,  (see  title  Inlent.) 
MULTIPLICITY  of  ACTIONS, 

no  defence,  96,  97 
MUTUAL  CONDITIONS, 

nature  and  effect  of,  821,  &o. 
MUTUAL  CREDIT,  (see  title  SeUaff,)  ^68  ^  676 

must  be  pleaded  specially,  743 
MUTUAL  PROMISES, 

statement  of,  m  declaration,  801 
NAMES,  (see  title  MisnoTne^r.) 

who  to  be  named  as  pUintiff  or  defendant,  266,  7 

of  the  oertMPtgr  49q^>W  ^  ^^^^^  ti^oi,  1^.  7 
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NAMES — (eofiitKued.) 

"not  necessary  to  repeat  them ;  may  say  '*  (be  said  plaintiff's  "  or  "  defendiuiti,'' 
&o.  247,  256,  note  (0 

of  third  persons,  how  to  be  stated,  &;c.  247,  257,  (see  title  Varianees,) 

oonsequenoes  of  mistake  in  placing  them,  257 

in  a  plea,  550 

statement  of^  of  defendant  in  a  writ,  729 
NEGATIVE  PBEGNANT, 

instances  of,  (see  title   Traverse,)  586,  613,  14,  n.  (u) 

what  amounts  to,  in  a  traverse,  ib. 
NEGLIGENCE, 

trespass  does  not  lie  for,  when,  166 

when  party  may  sue  in  trespass  where  there  has  been,  127^-11  Price's  Rep.  608 

assumpsit  for,  102 

case  for,  134,  &o. 

when  a  count  for,  should  be  inserted  with  trover,  152,  161 

how  fur  master  liable  for,  of  servant,  79  to  82,  131,  180 

how  far  asent  liable  for,  40, 180 
NE  HELESSEZ  PAS,  see  3  Nev.  &  Man.  50) 
NE  UNQUES  EXECUTOR  ob  ADMINISTRATOR, 

plea  of,  489 

replication  to  it,  560,  589 
NEVER  INDEBTED, 

plea  of,  how  £ur  admissible,  518,  743 
NEW  ASSIGNMENT, 

distinction  between  it  and  a  replication,  624 

and  a  departure,  ib. 

necessity  for,  and  nature  and  use  of  it,  &o.  ib.  626 

in  trespass  to  persons,  626,  7 

to  personal  property,  627,  8 
to  real  property,  427 

after  plea  of  Uberum  tenem&ntum,  628  to  630,  634 

as  to  replying,  and  ciUo  new  assigning,  630,  631 

when  improper  to  new  asEogn,  632  to  636 

if  a  single  or  continuing  trespass,  631  to  633 

to  plea  of  license,  634 

if  locus  m  quo,  property  described  in  declaration,  ib. 

in  case  of  excess,  635 

if  several  counts,  ib. 

replications  in  nature  of  new  asagnments,  637 

of  new  assignment  in  case,  replevm,  and  assumpsit,  ib. 

forms  of,  two  modes  of  introducing  the  matter  new  assigned,  637 

1,  where  the  plaintiff  denies,  the  plea  and  also  new  aaagns,  ib. 

2,  where  the  plaintiff  merely  new  assigns,  ib. 
body  of,  and  requistes  as  to  certainty,  See.  ib. 

must  show  the  other  trespasi^es  or  matter  complained  of,  ib. 
when  the  new  assignment  relates  to  place,  ib. 

to  time,  &c.  638 
must  be  of  material  matter,  ib. 
must  be  of  Gumlar  trespasses  as  in  declaration,  ib. 

as  those  pleaded  to, 
oondusion  of,  638 

prayer  of  judgment  unnecessary,  ib. 
pleas  upon  new  assignment,  639 

defendant  may  plead  precisely  as  to  a  declaration,  ib. 
may  plead  double,  ib. 
not  oeoessaty  to  pleftd  de  tuwo  what  was  covered  by  the  pleft»  ibw 
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NEW  ASSlOmTEKT— (continued.) 

cannot  plead  that  the  trespasses  are  the  same,  &c.  639 
defects,  how  to  be  taken  advantage  of,  ib. 

when  be  advisable  to  suffer  judgment  by  default  to,  with  reference  to  costs,  and 
how  to  be  effected,  639,  640 

replication  to  picas  to,  641 
NIL  DEBET,  (see  ilWa  Debt    Pleas  in.) 

when  a  proper  plea  in  debt  before  the  new  rules,  481,  482 

an  improper  plea  in  assumpsit,  and  plaintiff  might  sign  judgment,  521 

when  best  to  demur,  522 

plea  of,  how  abolished  by  rcg.  gen.  Hil.  T.  4  W.  4,  114,  518,  743 
NIL  HABUIT.  (see  title  Estoppel) 

when  no  plea.  364,  482,  603 

in  replevin  bad,  591 

replications  or  demurrer  to  it,  603,  604 
NISI  PRIUS, 

amendment  of  variances  at,  719 
NOLLE  PROSEQUI, 

when  it  may  or  not  be  entered  against  one  of  several  dcfbndants,  44,  88,  567^ 
568 

costs  allowed  to  acquitted  defendant,  when,  88,  721 

on  misjoinder,  when  it  may  be  entered,  205,  200 

when  it  may  be  entered  to  part  or  whole  cati.sc  of  action,  567,  568 

not  in  case  of  misjoinder,  after  demurrer,  205,  206,  578 
NON  ASSU3IPSIT,  (sec  title  Assumpsit,  Pleas  in.) 

an  improper  plea  in  debt,  and  plaintiff  may  sign  judgment,  481 

plea  of,  475,  472 

use  of,  much  narrowed  by  reg.  gen.  Hil.  T.  4  W:  4,  108,  513  to  517,  742 

decision  on  this  rule,  513  to  517 
NON   CEPIT,  (see  tide  i?efj/ewn.     Pleas  in.) 

what  puts  in  issue,  499,  500 

avowry  or  cognizance  for  a  rotom,  ib.- 

when  not  proper,  ib, 
NON  DAMNlFICATUS, 

when  a  good  plea,  485 

form,  &c.  536,  538 

replication  to  it,  &o.  585 
NON  jDETINET, 

when  a  proper  plea  in  debt,  481,  518 

in  detinue,  124,  488 

operation  of  reg.  gen.  H.  T.  4  W.  4,  respecting  use  of,  124,  518,  743 

NON  de:misit, 

bad  plea,  when,  482,  483 

when  may  be  pleaded  in  debt,  ib. 
NON  EST  FACTUiM,  (see  titles  C(W<?nan<.    DeU.     PTcas  in.) 

when  proper,  and  what  may  be  given  in  evidence  under  it,  482  to  485,  748 

denial  of  operation,  483,  518,  743 

as  to  variances,  and  setting  out  deed  in  oyer,  433 
NONFEASANCE, 

defined,  133 

trespass  does  not  lie  for,  166 

case,  peculiar  remedy  for,  ib.  136,  139 

when  assumpsit  docs  not  lie  for,  136 

several  counts  for,  not  allowed,  739 
NON  FEOFFAVIT,  dec.  483,  3  Nev.  &  Man.  50 
NON  INFREGIT  CONVENTIONEM, 

a  bad  pica,  487 

Vol.  I.  102 
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NONJOINDER  of  a  party,  (see  title  Parties.) 

oiplaintiffixi  action  ex  contractu,  how  taken  advantage  of,  20 

of  defendant  partner,  how  taken  advantage  of,  46 

reddence  of  omitted  defendant  must  be  stated,  ib. 

oi plaintiff  m  action  ex  delicto^  how  taken  advantage  of,  66 

of  defendant  in  action  ex  delicto,  how  taken  advantage  of,  36,  87 

of  husband  or  wife, 

1st,  as  plaintiff  ex  contractu,  33 
2dly,  defendant  ex  contractu,  59 
3dly,  plaintiiSs  ex  delicto,  75 
4thly,  defendants  ex  delicto,  d3 

of  assignees,  22 

of  executors, 

1st,  plaintiff  ex  contractu,  20 
2d,  defendants  ez  contractu,  51 

when  to  be  pleaded  in  abatement,  13,  467,  542 

when  ground  of  nonsuit,  ib. 

when  plaintiff  can  amend,  464 

how  to  be  pleaded  in  abatement,  &c.  542,  3  (see  title  Abatement,^ 

enactment  of  3  &  4  W.  4,  c.  42,  respecting,  453,  467,  8,  716,  717 

not  allowed  unless  re&idence  of  omitted  defendant  given,  467 

plaintiff  may  reply  discharge  by  bankruptcy  and  certificate,  ib« 

or  relief  under  insolvent  act»  ib. 

allowance  of  costs  on  pleas  of,  ib. 

requisites  of  pleas  of,  467,  8 

commencement  of  declaration  after  plea  of,  468,  742 

non  obstante  veredicto,  656 
NON  OMTTTAS  CLAUSE,  730 
NON  PROS, 

judgment  of  for  not  declaring,  727 
NONSUIT, 

when  mistake  in  form  of  action  a  ground  of,  198 

in  case  of  nonjoinder,  13,  542 
NOT  GUILTY,  (see  tides  Case,    Beit.     7Ve$pa$s.     Trover,  Pleas  in.) 

plea  of,  what  to  put  in  issue,  618  to  521,  744 
NOHCB,  of  suit,  427  notes. 

when  the  plaintiff  or  defendant  must  aver  it,  828,  9 

how  to  be  alleged,  329 

consequences  of  omission,  ib.  679,  681 
NOVEL  ASSIGNMENT,  (see  title  New  Assignment.) 
NUISANCE, 

who  may  sue  for  it,  65 

who  to  be  sued,  83 

remedy  for,  when  case  or  trespass,  133,  139,  140 

case,  proper  remedy  for  continuing,  139, 140 

every  continuance  a  fresh  nuisance,  66 

when  request  to  remove,  necessary  before  action,  89,  889 

declaration  for,  384,  388 

action  for  injury  in  consequence  of  public  nuisance,  889 

eflfeot  of  plea  of  not  guilty  in  actions  for,  744 

NUL  TIEL  RECORD,  {see  Me  XhU,  Pleas  in.) 

when  a  proper  plea,  485 
conclusion  of,  557 

replication  to  a  plea  stating  a  record,  600 
form  of  it,  ib. 

to  a  plea  denying  a  record,  ib. 
NUMBER  o»  DEFENDANTS. 

reg.  gen.  M.  T.  8  W:  4,  respecting,  in  writ,  249,  260»  729 
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NUNC  PRO  TUNC, 

enteriDg  jadnnent,  788 
OFFICER,  PUBLIC,  (see  titles  Justices  ofHhe  Peace,     Sheriff.     Venue,  4«.) 

when  liable  to  action  of  trespass,  Sco.  130, 131, 186 

when  superior  military  or  naval  officer,  &c.  cannot  be  sued,  78 

of  their  pleading  the  general  issue,  506,  715 
OFFICERS, 

remedy  for  disturbance  of,  142 

declaration  for  disturbance  of,  882 

assumpsit  for  money  had  and  received  lies  against  usurper  of  office,  who  has  re- 
eeived  fee?,  when,  100 
OMITTED  DEFENDANT, 

plea  of  nonjoinder  of,  453,  467,  468,  716,  717 

commencement  of  second  action  after  plea  of  nonjoinder,  468^  742 
ONE  AND  THE  SAME  Close,  and  answer  thereto,  553,  (see  title  Que  sunt  eqdem,) 
ONERARI  NON, 

when  proper  in  a  plea,  552 
ORDERS  OF  COUNCIL, 

Courts  ex  officio  do  not  take  notice  of,  214 
ORDER  OF  COURT, 

when  assumpsit  lies  on,  101,  106 

when  debt  lies  on,  ^11 
ORDER  OF  PLEADING, 

what  to  be  observed,  and  consequence  of  non-observance,  440 
ORIGINAL  (see  tide  Precipe.) 
OUSTER, 

what  amounts  to,  in  general,  191 

in  case  of  tenants  in  common,  179, 191 
OUT-GOING  TENANT, 

when  he  must  declare  specially,  848 
OUTLAWRY, 

titie  of  declaration  where  one  defendant  hais  been  outkwed,  264 

form  of  declaration  in  case  of,  284 

of  plaintiff,  when  to  be  pleaded,  448,  479 
in  abatement  or  bar,  ib. 

two  outlawries  cannot  be  pleaded,  227,  458 

proceedings  to,  under  2  W.  4,  c.  39,  706 
OVER,  pleadingand  objecting,  710,— Cr.  &  M.  226 ;  3  Dowl.  291 

Reg.  Gen.  Hil.  T.  4.  W.  4,  respecting,  741 
OVERSEER, 

for  time  being,  may  sue  on  bastardy  bond,  16 

when  jointly  liable,  42,  note  (/) 
OWNER  OF  SHIP, 

when  he  may  be  sued,  33 

when  case  lies  against,  though  there  has  been  a  charter-party,  103,  186 

when  may  sue  in  trespass,  169 
OYER, 

defined  and  explained,  430 

form  of  craving  it  in  a  plea,  ib.  427 

when  to  be  stat^,  430 

when  to  be  craved,  431 

of  a  deed  necessarily  stated,  with  a  profert,  480 
not  of  a  deed  unnecessarily  stated,  ib. 
of  a  lost  deed,  ib. 
not  of  tiie  writ,  431,  450 

not  of  a  deed  not  pleaded  with  a  profert,  or  of  a  mm  record  or  wzfttdp  U|- 
ftnupent,  dco.  4S1 
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OYER— {continwd. ) 

when  defect  in  craving  of,  will  be  aidcd^  431 

when  it  should  be  craved,  though  not  necessary,  430,  431 

when  proper,  ib. 

refusing  oyer,  432 

denial  of  oyer  when  error,  ib. 

bow  given,  ib. 

manner  of  taking  advantage  of,  433 

when  not  judicious  to  set  out  the  deed  on,  432  to  434 

how  to  plead  after  it,  ib. 

if  defendant  omit  to  set  it  out,  plaintiff  may  for  him^  433,  435 

when  plaintiff  may  pray  an  enrollment,  435 

bow  to  entitle  the  plea  in  case  of,  434 

the  whole  of  the  deed  to  be  set  forth  and  consequence  of  not  doing  80»  435 

how  much  of  another  deed,  ib. 

when  sufficient  to  crave  oyer  of,  and  state  only  condition  of  bond,  ib 

conesquences  of  the  deed  being  stated,  435 

form  of  plea  after  oyer,  436 
PAPER  BOOKS, 

delivering  of,  to  judges,  734 
PARCENERS,  (see  title  Tenants  in  Common.) 

when  they  ought  to  join  as  plaintifis,  13  * 

how  to  be  sued,  42 

avowries  by,  566 

death  of  one  in  real  action  abates  it,  not  so  in  persboal  actions,  13  and  note 
(0,  65 
PARDON, 

Courts  ex  officio  do  not  take  notice  of,  214 
PARENT, 

when  he  may  sue  for  a  tort  to  the  person  of  his  child,  61' 

when  advisable  to  proceed  in  the  name  of  the  child,  ib. 
PARENTHESIS, 

statement  of  inducement,  290 
PARISH,  (see  title  Churchwardens,     Aundred,     Irihdbitanis.     Overseers.) 

need  not  be  stated  in  laying  venue,  274 
PARLIAMENT,  (see  titles  StattUes.) 

what  matters  relating  to,  need  not  be  stated  in  pleading,  215 
PAROL  DEMURRER,  447 

abolished,  447,  490 
PARSON, 

may  bring  trespass  for  preaching  in 'church  without  leave,  174 

may  support  trespass,  when,  177 
PARTICULARS  of  DEMAND, 

Reg.  Gen.  Trin.  T.  1  W.  4,  respecting,  727 
PARTICULAR  ESTATE  (see  the  heads  of  *'  Title.") 
PART  PAYMENT, 

admission  of,  on  face  of  declaration,  288,  338,  360 
PARTIES  TO  ACTIONS, 

importance  of  being  correct  as  to,  1 

general  rule  who  should  sue,  ib. 

IN  ACTIONS  EX  CONTRACTU,  2  to  59 

1.  Plaintifsj  who  may  or  .<jhould  be,  2  to  38 

between  original  parties,  and  with  reference  to  the  interest  of  the  pUintiC  2 

to8 
legal  or  beneficial  interest,  former  prevails,  2,  &o. 
It.  case  of  a  bond,  3' 
|»pon  a  ^^  inter  partes,  ib 
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PABTEES  t6  actions,  in  actions  bx  contractu— (<?onfttnM«i) 
L  Plaintiffs  who  may  or  should  be — (continued.) 
deed  poll,  4 

npon  a  simple  contract,  4,  49 
in  case  of  bills  of  exchange,  5 
as  between  consignor  and  consignee  of  goods,  6,  7 
agents  and  principals,  6  to  8 
qualified  right  to  use  the  name  of  a  trustee,  8 

2.  with  reference  to  the  number  qfplaintijff^s,  8  to  15 
must  join  if  joint  interest,  and  instances,  8 

cUiter  if  interests  several^  &c.  10 
agreement  that  one  should  sue,  11 
as  to  a  covenantee  not  executing;  ib. 
partners,  &c.  12 
tenants  in  common,  &c.  12,  13 
trustees,  companies,  and  their  clerks,  &c.  14 
misjoinder  of  several  plaintiffs  how  to  be  objected  to,  20,  23,  452 

3.  when  the  interest  in  the  contract  has  been  assigned,  15  to  19 

in  the  case  of  personal  contracts  assignor  must  sue,  15,  (see  title  Chose  in 
•  Action.) 

unless  upon  express  promise  to  assignee  or  new  consideration,  15 

or  in  case  of  cRrtain  bonds  by  statutes,  16 

or  in  case  of  negotiable  securities,  &c.  ib. 

effect  of  transfer  of  debt  where  two  debtors,  &c.  16,  47 

in  case  of  covenant  running  with  land,  16,  17, 18,  21,  (see  title  Oovenanits.) 

assignees  of  bankrupt  or  insolvent  debtor,  15,  16 

trustee  under  composition  deed,  15 

lunatic,  18 
Am  when  one  of  the  several  partners,  obligees,  &c.  is  dead,  49 

action  must  be  in  the  name  of  survivor,  ib. 

when  in  the  name  of  executor  of  deceased  party,  9, 10, 19 
6.  in  case  of  death  of  the  covenantee,  &c.  19 

in  case  of  a  personal  contract,  executor  of  party  having  the  legal  title 
must  sue,  ib. 

must  be  brought  by  executor,  or  administrator  of  surviving  partner,  &c 
ib.  20 

all  executors  must  join,  ib. 

non-joinder,  how  to  be  objected  to,  20 

what  demands  he  may  sue  for  as  executor,  19, 20, 21,  (see  title  J&eecutor.) 

m  case  of  a  covenant  running  with  land,  16,  21 

when  by  executor,  heir,  or  devisee,  ib. 

in  case  of  feme  covert  executrix,  who  to  sue,  ib. 

infant  executor,  of  suits  by,  22 
6.  in  case  of  bankruptcy,  22  to  26,  (see  title  Assignee.    Bankrupt.    Bank" 

ruptcg.) 
'•  in  case  of  an  insolvent  debtor,  (see  that  title)  26  to  28 

in  case  of  marriage,  28  to  33,  (see  title  Baron  and  Feme.) 

wife  cannot  sue  alone,  28 

when  she  may,  ib. 

when  may  join,  ib. 

when  must  join,  29 

who  to  sue  for  personal  chattels  of  wife,  ib. 

must  join  on  contract  made  before  marriage,  29 

or  when  wife  is  executrix,  &c.  29,  30 

unless  on  express  oontroot  to  husband  on  new  oonsidentioii^  29,  80^ 
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FABTIES  TO  ACTIONS,  in  actions  bx  contbactu— (con^'nueif.) 
L  Plaintiffs,  who  may  or  should  be  — (continued.) 

wife  when  she  may  join  on  contracts  during  marriage,  80 

for  rent^  &c.  of  her  land,  she  may  join,  ib. 

if  husband  survive^  when  he  may  sue,  31 

if  wife  survive,  when  she  may  sue,  32 

consequences  of  suing  improperly,  33 
n.  Defenaante,  who  to  be» 

1.  between  the  original  parties,  and  with  referenoe  to  UdbUthf,  87  to  69 
in  general,  33 

owner  of  a  ship,  &c.  ib. 

where  contract  can  only  be  implied,  34 

express  promise  to  pay  legacy,  ib. 

attorney  or  agent  when  liable,  33  to  38 

trustee,  when  liable,  34 

in  case  of  public  agents,  &;c.  37  to  39 

against  partners,  tenants  in  common,  &:c.  and  as  to  their  suing  each  othtr, 

39  to  41 
lunatic,  41 

2.  with  reference  to  Tmrriber  of  defendants,  and  who  must  be  joined,  41  to  47 
of  joint  or  several  contracts,  42,  43 

as  to  partners ;  dormant  partners ;  one  a  bankrupt,^r  deceased,  &c.  ib. 
of  suing  all  parties  separately,  where  it  may  be  done,  and  how  and  when 

advisable,  63 
consequences  of  misjoinder ^  how  cured,  &c.  44,  45 
non-joinder  46,  716,  17 

3.  in  case  of  assignment  of  interest,  change  of  credit,  and  covenants  runnk^ 
with  the  land,  47  to  50 

4.  where  one  of  several  obligors  is  dead,  50 

5.  in  case  of  executors,  administrators,  heirs,  and  devisees,  51,  53 

6.  in  case  of  bankrupty,  53  to  55,  (see  title  Bankruptcy,) 

7.  in  case  of  insolvency,  55  to  57,  (see  title  Insolvent. ) 

8.  in  case  of  marriage,  57  to  59,  (see  title  Baron  and  Feme,) 

nV  ACTIONS  EX  DELICTO, 

L  Plaintiff's,  who  to  be, 
in  general,  60 

1.  with  referenoe  to  plaintiff's  interest,  60  to  64 
must  be  legal  owner,  ib. 
for  injuries  to  the  person,  60,  61 

personal  property,  61,  2 
real  property,  62  to  64 
2.  with  referenoe  to  the  number  of  the  plaintiffi,  64  to  66  . 
when  they  must  or  may  join  or  sever,  ib. 
for  injury  to  person,  64 

to  personal  property,  65 
to  real  property,  ib. 
consequence  of  too  many  or  too  few,  66 
8.  where  the  interest  in  the  property  has  been  aligned,  ib. 

4.  when  one  of  several  parties  is  dead,  67 

5.  where  a  sole  party  injured  is  dead,  68  to  71 

in  general, 

in  case  of  injuiy  to  person,  68 

to  personal  property,  68, 152 
to  peal  property,  69 

by  executors  of  decea^d,  when,  20,  70 
6   in  case  of  bankruptcy,  71,  2 
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PARTIES  TO  ACTIONS,  ik  actions  ex  bklicto— (co»ftntt«rf.) 
I.  Plaintiffs f  who  to  be — (continued,) 

7.  in  case  of  insolvency,  72 

8.  in  case  of  marriage,  72  to  75 
n.  Defendant,  who  to  be, 

1.  v)ho  liable  to  be  sued  for  torts,  76 

executors,  &c.  of  deceased,  when,  20,  70 

infante,  &c.  ib. 

corporations  when,  ib. 

inhabitante  of  a  county,  ib. 

companies,  commissioners,  public  trustees,  77 

judicial  and  other  public  officers,  78 

joint-tenante  and  tenants  in  common,  79 

who  are  liable  as  principals,  79  to  82 

against  a  partner,  or  a  third  person  concluding  with  him,  9,  64,  79 

agents,  attomies,  &:c.  83  to  85 

for  acte  of  animals,  82,  3 

for  injuries  to  real  property,  83 

2.  with  reference  to  the  number  of  the  parties,  85  to  89 

consequences  of  mistake,  ib. 
8.  where  the  interest  in  the  land,  &c.  has  been  assigned,  89 

4.  in  case  of  ^e^death  of  the  wrong-doer,  70,  89  to  91 

5.  in  case  of  the  bankruptcy  of  the  wrongdoer,  91 

6.  in  case  of  his  insolvency,  92 

7.  in  case  of  marriage^  92,  3 

statement  of,  in  declaration,  &c.  244  to  250,  256,  7,  280,  1 

decisions  on  this  point  since  2  W.  4,  c.  39,  251,  2 
PARTNERS,  (see  titles  Nonjoinder.     Parties.) 

must  all  sue  in  assumpsit,  11,  12 

when  they  need  not  sue  jointly,  ib. 

when  they  may  sue  each  other,  39  to  41 

how  to  sue  in  case  of  bankruptcy,  23,  4 

survivor  to  sue,  19 

when  survivor  may  include  a  dem^md  in  his  own  right,  19,  202 

when  survivor  need  not  state  death  of  partner,  19,  50 

must  all  be  sued  on  a  contract,  when,  42,  ice. 

when  one  only  should  be  sued,  43 

when  survivor  to  be  sued,  50 

not  necessary  to  sue  survivor  as  such,  ib. 

when  they  should  join  in  action  for  a  tort,  64 

against  a  partner,  or  a  third  person  colluding  with  him,  9»  64,  79 

of  joinder  in  actions  by,  &c.  201,- (see  title  Joinder.) 

covenant  between,  when  of  no  avail  against  a  creditor,  47,  48 

when  one  discharged  by  act  of  other,  ib. 

what  demand  may  be  included  or  set  off  in  action  against  a  survivor,  50,  202 
PART  OWNER, 

cannot  sue  alone,  when,  9 
PART  PAYMENT, 

statute  9  G.  4,  c.  14,  s,  1  and  3,  respecting,  703 

limitation  of  action,  on  debt  on  specialties  after,  716 
PART  PERFORMANCE  (see  title  Performance.) 

admission  of,  on  face  of  deckration,  advisable,  288,  838,  360 
PARTY  WALLS, 

assumpsit  for  contribution  to,  101 
PASTURE,  COMMON  op,  744 
PATENT, 

remedy  for  infringament  of,  189 
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PATENTEE  o»  CROWN, 

when  covenant  peculiarly  lies  against,  118 
PAWNBROKER, 

when  be  may  sue  for  torts  to  property  in  his  possession,  150 
PAYER  AND  PAYEE, 

prescribed  forms  of  declarations  by  and  against,  724  to  726 
PAYMENT, 

might  formerly  be  given  in  evidence  in  assumpsit  under  general  issue,  447, 743 

must  be  pleaded  specially,  507,  552,  743 

must  be  pleaded  in  action  on  a  specialty,  and  how.  482,  484,  487,  702,  743 

of  money  into  court  in  personal  actions,  719 

varied  pleas  of,  not  allowed,  740 

form  of  plea  of,  742 

order  of  jud^e  when  not  necessary,  ib. 

proceedings  by  plaintiff  after,  ib. 
PAYMENT  INTO  COURT  on  SEVERAL  COUNTS, 

application  of,  4  Tyr.  735 
PEER, 

plea  in  abatement  by,  457 

cannot  plead  misnomer,  450 

declaration  against,  449 
PENAL  ACTION  and  STATUTE  (see  title  StatiUe.) 

when  executor  liable  on,  90 

action  on,  when  it  may  be  against  several,  86 

when  action  lies,  112 

who  may  sue  on  it,  21,  112 

misjoinder  of  defendants,  no  objection  when,  45 

venue  in  actions  on,  271,  276 

declaration  on,  371  to  375 

no  damage  to  be  stated  in,  418 

amendment  in,  198 

pleas  in,  tendency  of  a  prior  action,  453 
PENALTY, 

when  damages  beyond  it  recoverable,  118 

when  assignee  may  sue  for,  24 
PENDENCY, 

of  another  action,  (see  title  Auter  Action  Pendent,) 
PERFORMANCE,  (see  title  Condition  Precedent,) 

by  plaintiff,  of  condition  precedent,  how  he  shovQd  state  it,  320, 1 

excuse  of,  how  to  be  stated,  321,  326 

consequence  of  omission  of  averment  of,  237 

replication  to  plea  of,  585  to  587 

pleas  of,  487,  743 

when  general,  suffices,  unless  specially  demurred,  to,  743,  9  Bing.  363 
PER  FRAUBUM.  (see  title  Fratid.) 

particulars  of  fraud,  when  need  not  be  stated,  582 
PER  QUOD  ACTIO  ACCREVIT, 

allegation  of,  in  debt  in  general,  362 

on  statutes,  373 
PERSONAL  ACTIONS, 

proceedings  by  original  wn^abolished,  270,  709 

statute  2  W.  4,  c.  39.  respecting,  704,  709 
PERSONAL  PROPERTY,  (see  titles  Goods,    Possessions,     Trespass.) 

declarations  for  injuries  to,  376  to  380 

pleas  to  injuries  to,  501,  2 

executors  may  sue  for  torts  to  deceased,  20,  70,  715 


PEW, 

lemedy  for  obfltamcting  of,  when  caae,  and  when  tres^MUBs^  141^  147 

declaration  for  distarbance  of,  381 
PIRACY,  (see titles  Copyright.    Patnnt.) 
PISCARY,  (see  tide  Fish  and  Fishery.) 
PLACE,  (see  title  Venue.) 

what  coorts  take  judicial  notice  of,  218 

when  not  material,  (see  titie  Venue,)  360,  394 


part  in  one  county,  and  part  in  another,  708 
[iAINT 


PLAINTIFFS, 

who  to  be,  (see  titie  Parties.) 

may  nse  tiie  word  "  plaintiff"  after  having  once  mentioned  name,  248,  note  (b), 
256 
PLEADING  DOUBLE, 

role  for,  563,  728 
PLEADING  OVER,  what  it  aids,  671.  2  Crom  &  M.  229,  671 

Reg.  Gen.  Hil.  T.  W.  4.  respecting,  741 
PLEADINGS  IN  GENERAL,  710 

parties  to  an  action,  who  to  be,  &e,  (see  title  Parties.) 
form  of  actions,  &c.  (see  titie  ActioTis.) 
joinder  in  action,  (see  title  Joinder.) 
election  of  actions,  (see  title  Election  of  Actions. ) 
of  pleading  in  general,  213,  14 

definition  of,  statement  of  facts  and  not  argument  or  law,  ib.  540 
I.  whxxi  facts  necessary  to  be  stated  and  what  not,  214  to  232 
Ist,  not  facts  of  which  oburts  will  take  notice,  214  to  220 
matters  relating  to  the  king,  214,  15 
proclamations,  orders  of  eoungil,  pardons,  war,  Adc.  ib. 
matters  relating  to  the  parliament  and  statutes,  215 
ecclesiastical,  civil,  and  marine  law,  foreign  laws,  &o.  216 
common  law  rights  and  duties  and  general  custoras,  ib. 
customs  of  gavelkind^  &c.  and  local  customs,  217 
terms,  calendar,  days  of  week,  &o.  217,  18 

division  of  England,  Ireland,  incorporated  towns,  ports,  Thames,  21 8 
meaning  of  peculiar  English  words,  ib.  219 
course  of  proceedings  in  superior  courts,  &e.  219 
privileges  of  their  officers,  220 
courts  <^  general  jurisdiotioii,  ib. 
inferior  courts,  ib. 
2dly,  where  the  law  presumes  a  fact,  it  need  not  be  stated,  221 
8dly,  not  to  state  matters  to  b^  stated  by  the  other  side,  222  to  226 
4tbly,  not  to  state  mere  matter  of  evidence,  225,  540 
Sthly,  statement  of  legal  fictions,  225 
6thly,  of  duplicity,  226,  532 
7thly,  of  unnecessary  statements,  228 
Sthly,  of  superfluity  and  repugnancy,  229  to  232 
n.  the  mode  of  stating  the  facts,  232  to  237 

in  general  and  vague  statement  objectionable,  232,  8 
when  no  precise  formal  words  necessaijr,  ib. 
precedents  to  be  followed,  ib. 
pleadings  to  be  in  English,  233 
of  certainty  in  pleading,  ib.  to  237 
when  general  pleading  allowed,  234>  235 
what  expressions  will  aid  want  of  certainty,  335>  286 
other  general  rules,  pleadings  not  to  be  insenalfale,  repogmMt^  doabtfiilp 
argumentative,  dec.  236 
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PLEADIXaS  IN  GEXERAL—(  con/inuerf.) 

to  be  accordiDg  to  legal  effect,  305,  312 
HE.  rules  of  construction,  237  to  239 
IV.  division  of  pleading,  239 

of  tbe  declaration,  (see  title  Dcdaration,  Sfc.)  240  to  421 
of  the  claim  of  conusance,  (see  title  Conusance^ )  42*2  to  427 
of  appearance,  defence,  oyer,  and  imparlances,  (sec  those  titles)  427  to  439 
bf  pleas  to  the  jurisdiction,  (see  titles  Jurisdictian,)  440,  452 
of  pleas,  &c.  in  abatement,  (see  titles  (Abatement,)  446  to  466 
of  pleas  in  bar,  (see  title  Pleas  in  Bar,)  469  to  576 
sham  pleas,  541  to  545 
Issuable  pleas,  510,  511 
of  replications  and  new  assignments,  (see  titles  New  Assignment  and  Heplica' 

tions,)  577  to  650 
of  rejoinder  and  subsequent  pleadings,  (see  title  Rejoinders,  S^c)  651,  652 
of  issues,  (see  title  Issue,)  622  to  655 
of  repleaders,  (see  title  Repleaders,)  655  to  657 
of  pleas /7utj  darrein  continuance,  (see  that  title,)  657  to  661 
of  demurrers  and  joinders,  (see  title  Demurrer,)  661 
of  pleading  between  10th  August  and  24th  October^  730 
PLEADING  RULES,  723  to  747 

consequence  of  deviation  from,  287,  740 
pleas  in,  before,  (see  title  Pleas,)  475  to  479 
pleas  since,  479  to  520 
power  of  judges  to  make,  714 
PLEAS  IN  GENERAL, 

order  of  pleading,  and  consequence  of  non  observance  of  it,  440 

to  the  jurisdiction  of  the  court,  (see  HWa  JurisdicHqn,)  441  to  446 

in  abatement  and  proceedings  thereon,  (see  title  Abatement,)  446  to  466 

in  bar,  469  to  574 

defined,  and  several  descriptions  of,  469 
criterion  of,  ib. 

what  facts  can  or  not  be  pleaded  in  bar,  ib. 
must  be  matter  of  defence  at  law,  not  in  equi^,  ib. . 
when  not  matter  of  practice,  ib. 
analytical  table  of  defences,  471 
observations  on  such  table,  472 

former  indiscriminate  use  of  general  plea,  non^afisompait,  &o.  ib. 
of  pleas  of  partial  denial,  47o 

what  matters  of  defence  allowed  to  be  pleaded  specially,  ib. 
division  of  the  subject  of  pleas  in  bar,  474,  475 

I.  Of  the  several  pleas  in  bar  in  each  action,  and  when  must  be  speeud,  474 
First,  Before  the  recent  rules  relating  to  pleading,  475  to  512 
in  assumpsit,  (see  title  Assumpsit,)  475  to  481 
general  observations  respecting,  475,  476 
non-assumpsit  when  formerly  requisite  or  sufficient,  476  to  479 
when  to  plead  specially,  479 
in  debt,  (see  title  Debt,)  481  to  486 

1,  on  simple  contract,  481 

2,  on  specialties,  481  to  485 

3,  on  records,  485,  486 

4,  on  statutes,  486 

in  covenant,  (see  title  Covenant,)  486  to  488 
in  account,  (see  title  Account,)  488 
in  detinue,  (see  title  Detinue,)  486 
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FLEAS  IN  GENERAL— (c(m^ii4»rf. ) 

I.  Of  the  several  pleas  in  bar,  &o. — {continued.) 

in  actions  bj  or  against  executors,  Sco.,  489 

against  heir  or  devisee,  490 

in  case;  (see  title  Case,)  490  to  498 

in  actions  for  slander  in  particular^  491  to  497 
when  and  how  to  justify  specially,  494  to  497 
plea  of  recaption  in  case  for  an  escape,  497 
of  pleading  specially  in  case,  498 
in  trover,    (see  tide  Trover,)  498,  9 
in  replevin,  (see  title  Replevin,)  499 
in  trespass,  (see  title  Trespassi)  500 
the  general  rule,  ib. 
to  persons,  501 
to  personal  property,  502 
to  realty,  502  to  506 

when  the  general  issue  authorized  by  statute,  506^  7 
in  ejectment,  (see  title  Ejectment ,)  507 
when  advisable  to  plead  specially  or  only  the  general  issue,  ib. 
when  advisable  not  to  plead  specially,  508 
matter  of  estoppel,  when  to  be  pleaded,  509 
all  defences  should  be  pleaded,  ib.  743 
when  sufficient  to  prove  part  of  ground  of  defence,  510 
of  suffering  judgment  by  default  as  to  part,  ib. 
of  issuable  pleas,  510  to  512 
Secondly,  Since  the  recent  rules,  512 

statement  of  prescriptive  rights  in,  under  2  &  3  W.  4,  c.  71,  s.  5,  51^, 

713 
pleadings  in  particular  actions  by  Reg.  G«n.  Hil.  T.  4  W.  4,  512  tp 
620,  738  to  745 
L  Li  assumpsit,  513 

non  assumpsit,  what  to  put  in  issue,  513  to  514,  742 
n.  In  covenant  and  debt,  518 

non  est  factum,  what  to  put  in  issue,  ib.  743 
m.  In  detinue,  ib. 

non  detinet,  what  to  put  in  issue,  ib.  743 
IV.  In  case,  518,  19 

not  guilty,  what  to  put  in  issue,  518,  744 
instances  in  elucidation  of  this  rule,  519 
matters  in  confession,  and  avoidance  to  be  pleaded  specially, 
ib.  744 
y.  In  trespass,  520 

designation  of  closes  by  abuttab  in,  ib.  744 
plea  of  not  guilty,  ib.  755 
recovering  pro  tanto  on  proof  of  part  of  plea,  ib. 
n.  Of  the  qualities  of  pleas  in  bar, 

1,  must  be  conformable  to  the  count.  See.  22t  522 

if  not,  when  plaintiff  may  sign  judgment,  ib. 

2,  should  answer  the  whole  charges  with  the  exception  of  maUer  of  aggraTa- 
tion,  523 

3,  must  answer  all  assumed  to  be  answered,  and  no  more,  523  to  525 

4,  must  deny  or  confess  and  avoid  the  facts  pleaded  to,  and  herein  of  giving 
color,  and  of  pleas  amounting  to  the  general  issue,  525  to  532 

5,  must  be  single,  535 

6,  must  be  certain,  533  to  539 

7,  must  be  direct  and  positive  and  not  aigomentative,  539 
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PLEAS  IN  QENERAL— (cowftnwcd/.) 

n.  Of  the  qualities  of  pi^as  in  bar — (continued.) 

8,  must  be  capable  of  trial^  540 

9,  must  be  tnie,  and  not  too  large,  and  herein  of  shain  pleas,  541  to  544 
m.  Roles  of  oonstruction, 

1,  oonatniction  against  the  plea  when  ambigaoas,  445 

2,  if  bad  in  part  oonsidered  bad  for  the  whole^  546 

3,  when  sorplosage  or  repugnancy  Titiatos,  547 
JV,  Of  the  ybrm*  and  parts  of  pleas  in  har^ 

analytical  table  of  the  parts,  548 
general  form  given,  ib. 

1,  title  of  the  coart^  549 

2,  title  or  date  of  time,  ib.  455 

when  a  special  title  proper,  ib. 

3,  names  of  the  parties  in  margin,  550 

4,  the  commencement  of  the  plea,  ib. 

name  of  the  defendant,  ib. 
appearance  in  person  or  attorney,  550  to  552 
defence,  ib. 

by  what  attorney,  &m.  551 
•    to  a  part  of  cause  of  action,  552 

to  several  counts,  &c.  and  as  to  the  qua  sunt  eadsm,  552 
forms  of,  as  prescribed  by  Keg.  Gen.  HiL  T.  4  W.  4,  reg.  9, 

554,  741 
Q£ti(mem  non  unnecessary,  ib.  741 
no  formal  defence  requisite,  555,  ib. 
by  leave  of  the  court,  fee,  not  essential,  ib. 

5,  the  body  of  the  plea,  555,  556 

6,  the  conclusion,  556 

when  to  conclude  to  the  country,  ib. 
when  with  a  verification,  557 
when  to  the  record,  558 
prayer  of  judgment,  ib. 

defects  in  conclusion,  when  aided,  559  ^ 

y.  0{  several  pleas  in  bar  under  statute  Ann,  560  to  665 
in  general,  ib. 

confined  to  courts  of  record,  560 

what  double  pleas  allowed  in  court  of  record,  560  tq  562 
not  allowed  in  inferior  court,  228,  560 
each  plea  must  be  valid  in  itself,  562  to  568 
form  of,  in  general,  ib. 
one  will  not  prejudice  the  other,  563 
rule  to  plead  double,  ib. 
of  several  pleas  since  Beg.  G«n.  Wl,  T.  4  W.  4,  (see  title  Several 

Pieas,)  ib. 
costs  of,  ib. 
VL  Of  pleas  by  several  defendants,  565  to  568 
^hen  they  may  join  or  must  sever,  566 
consequences  of  their  joining,  ib. 
form  of  plea  by  several,  ib. 
replication  and  demurrer,  &o.  ib. 
defietSf  in  pleas,  when  aided,  and  how,  (see  title  Defects.)  568,  671 
Of  PLBAS  IN  BAR  IN  RKPLBViN  (sec  titles  Jtsplevin.    BipHeatian.) 
OF  PLEAS  PUIS  DARREIN  CONTINUANCE,  and  pending  actions,  (see  title  Acjf 

Darrein,  S^c) 
OV  PIfBAS  OF  SET-OFF,  (896  title  Sst^f,)  568  t6  bffi 
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..EDGES, 

not  necessaiy,  286,  420,  421,  781 
E  ADMINISTBAYIT,  (see  title  Baneukn-,) 

plea  of,  489 

replication  to,  589 

of  taking  judgment  of  assets,  quando,  &c.  ib.  490 
UKIES  WRITS, 

may  be  directed  into  otber  counties,  729 
OINTS  OF  ARGUMENTS, 

statement  of,  in  demurrer  boo)u,  784 
in  writ  of  error,  ib. 
OMCEMAN, 

acquittal  of,  in  action  for  tort,  wben  entitled  to  oosti,  88 
POLICY  Of  mSURAflfCE, 

asBampfiit  lies  on,  101 

debt  lies  on,  110 

covenant  lies  on,  116 

altematiye  allegation  allowed  in  d«okiratioD  on,  287,  517;  74$ 

Reg.  Gen.  Hil.  T.  4  W.  4,  respecting,  ib.  742,  743 

several  counts  on,  when  allowed,  789 
POOR  RATES. 

replevin  lies  to  try  legality  of,  164 

if  irregularity  in  distress  for,  party  not  a  tpespasser  ii$  initio,  180 

general  avowery  for,  499 

general  issue  in  trespass,  502 

de  injuria  to  avowry  for,  608 
.'•    PORT  DUTIES, 

assumpsit  lies  for,  101 
I  debt  lies  for,  109 

PORTS, 

extent  of  judicially  takeQ  notice  of,  when,  218 
POSSESSION, 

what  sufficient  to  supporti&otion  for  tort,  61,  62,  128,  129 

when  ess5ntial  to  support  trespass  as  to  personalty,  168  to  170 

as  to  real  property,  175  ty>  )77 

when  and  how  to  dedaie  upon  plainti^'s,  879  to  88^ 

defendant' s,  888 

plea  of  not  guilty  not  put  in  issue,  520,  744 
POUNDAGE, 

assumpsit  lies  for,  101 
POUND-BREACH, 

remedy  for,  188 
POUND-KEEPER, 

when  not  liable  to  be  sued,  80, 181 
PRACTICE, 

when  matter  of  not  pleadable,  449 
PRiEGIPE  AND  ORIGmAL  WRIT, 

abolished  in  personal  actions^  241,  709 
PBJEDICTUS,  287,  nob  (e) 
PRiEMUNIKE, 

plea  of  outlawry,  ifphuntiiF  under,  448 
PRAYER  OP  JUDGMENT, 

in  a  plea,  general  rule,  460^  558,  741 

when  not  necessary  in  a  plea,  559,  741 
PRECEDENT  CONDITION,  (see  title  OandiHon  Frifcedent.) 
PRECEDENTS  in  PLEADING, 

^hy  to  be  adhered  to^  96,  882 
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PRECLUDI  NON, 

what  part  of  replication  so  termed,  601 

how  to  be  framed,  if  to  a  part  of  plea,  ib. 

form  of,  now  unnecessary,  741 
PBEMATURE  ACTION,  (see  title  AtOer  Actim  Pendent.) 

consequences,  453,  4 

plea  of,  though  not  usual,  453 
PREMIUMS  OF  INSURANCE, 

who  liable  to  be  sued  for,  36 

count  for,  in  action  on  policy  of  insoranoe,  780 
PREROGATIVE,  (see  title  mns-) 
PRESCRIPTION 

how  to  be  stated,  386 

how  to  be  ]ileaded  since  stat.  2  &  3  W.  4,  o.  71,  512,  718 

showing  title  by,  when  general  allegation  enough,  and  how  proved,  879  to  S8S 

•  713 

variance  in,  386 

freeholder  to  prescribe,  copyholder  when  not,  505,  6 

who  may  join  in,  567 

statute  2  &  3  W.  4,  c.  71,  shortening  lime  of,  712  to  714 
PRESERVE, 

frightening  game  from,  142 
PRESUMPTION, 

restriction  of,  by  2  &  3  W.  4,  c.  71,  s.  6,  714 
PRINCIPAL  AND  AGENT,  (see  titles  Agent.    Master,     Oumer,  ^pc.) 

when  they  may  sue,  6  to  8 
PRINCIPAL  AND  SURETr,  (see  titles  Guarantee,     Surety.) 
PRINTED  EVIDENCE, 

amendment  of  variances  in,  704 
PRIOR  ACTION, 

judgnfent  in,  must  be  pleaded  specially,  499 
PRIORITY'  OP  POSSESSION, 

when  sufficient  to  enable  plaintiff  to  recover  in  ijectment,  479,  note  (t ) 
PRISONER,  (see  title  Rescue,) 

declaration  against,  in  custody  of  sherifl^  &c.  281,  713 

pleas  by,  733 
PRIVILEGES, 

enactment  of  2  W.  4,  c.  39,  respecting,  708 

remedy  for  arresting  a  privileged  person,  183 

of  what  the  court  will  take  notice,  without  pleading,  220 

if  improperly  stated^  will  not  be  rejected  as  surplusage,  ib. 

of  person,  plea  of  (see  title  Abatement,)  443,  4 

how  plea  concludes,  460 
PRIVITY  OF  ESTATE  and  CONTRACT,  (see  tide  Debt,) 

nature  of,  270,  271 

when  executor  may  sue  on,  22 
PROCEEDINGS  in  ERROR, 

delivery  of,  735 
PROCESS,  (see  titles  Prascipe.     Writ,) 
PROCHEIN  AMI,  (see  titles  Guardian.    Infant,) 

of  declaring  by,  284 

of  pleading  by,  428,  449 
PROCLAMATIONS, 

courts  ex  officio  take  notioe  of^  214 
PROFERT,  (see  title  Oyer. ) 

the  nature  and  form  of  it,  365,  366 

when  a  profert  or  an  excuse  for  omission  neoeaaaiy,  ib. 

when  advisable  to  add  several  counts,  when  donbtfdl  if  it  can  be  made,  410 
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PBOFERT,  (Bee  title  Oyer.)— (continued.) 

at  the  end  of  deolaration  of  letters  testamentaiy,  ico.  420 

omifision  of,  only  groand  of  special  demurrer,  366>  420 

whether  an  tinneoessary  profert  entitles  the  other  party  to  oyer,  366,  480 

Yarianoe  in  setting  on^  how  taken  advantage  of,  483 
PROFITS  A  PENBRE, 

claims  to  rights  of,  how  limited,  713 
PROLIXITY,  . 

when  short  pleading  allowed  to  avoid  it,  228,  304,  535 

discountenanced;  304 
PROMISE, 

day  of,  when  material,  257 

by  infant,  confirmation  of,  703 
PROMISSORY  NOTE,  (see  title  Bill  of  Exchange.) 

assumpsit  lies  on,  101 

when  debt  lies  on,  103, 109,  113 

variance  in,  308,  9 

plea  of  non  assumpsit  to,  inadmissible,  515,  743 

prescribed  forms  of  declaration  on,  723  to  726 
PROOF  OF  DOCUMENTS, 

Reg.  Gen.  Sil.  1?.  4  W.  4,  respecting,  736,  737 
PROPHITY, 

what  sufficient  in  personal  property  to  support  trespass,  168  to  170,  (see  title 
Possession.) 

what  sufficient  in  real  property,  (see  title  Possession^  175  to  178 

pleadable  in  abatement  or  bar  in  replevin,  446 
PRO  TANTO, 

costs  when  plaintifi*  recovers  in  part,  393 

when  defendant  may  have  a  verdict  for,  520,  614,  615 
PROTESTANDO. 

defined,  icQ,  616 

nature  and  utility  of  it,  ib. 

replication  protesting  delivery  of  a  pipe  of  wine  in  satisfiiction,  ib. 
protesting  a  writ  and  warrant,  &o.  ib. 

what  matter  might  be  protested,  ib. 

defect  in,  consequences  of,  617 

abolished  by  Reg.  Gen.  flil.  T.  4  W.  4,  reg.  12,  669,  618,  741 
PROUT  PATET  PER  RECORDUM, 

when  necessaiy  to  be  alleged,  371 

omission  of,  how  to  be  objected  to,  ib. 

when  to  conclude  with,  559 

does  not  bind  the  exact  description,  37l 
PROVISO,  (see  title  QondUion.) 

in  statute,  when  to  be  stated,  &c.  in  pleading,  223,  372 

in  other  instruments,  223 

in  contracts,  309 

in  specialties,  367 
PROVISIONAL  ASSIGNEE. 

when  not  liable  for  fraud,  55,  note  (t ) 
PUBLIC  INJURY, 

where  no  action  lies, 
PUIS  DARREIN  CONTINUANCB, 

plea  of,  when  proper,  667,  8 

pleas  of, 

in  general,  ib.  to  661 

how  to  ploftd  matter  arising  pending  suit  and  before  issue,  667 

after  issoe,  ib. 

what  matters  so  pleadable,  667,  8 


828  iNont. 

PUIS  DARREIN  CONTINUANCE-(ctffi«»ii«^.) 

IB  not  a  departure,  650 

are  in  abatement  or  in  bar,  658 

time  of  Dleading  ihem  before  Beg.  Gen.  HQ.  T.  4  W.  4,  66Sl,  660,  788 
in  bank,  ib. 

at  nisi  priufl,  and  when,  ib. 
sinoe  the  new  roleS;  659 

requisites  of,  658 

forms  ofi  ib. 

bow  pleaded,  and  proceedings  thereoil,  ib.  661,  738 

when  may  be  set  aside,  ib. 

affidavit  that  matter  arose  within  eight  days,  660,  788 
PURCHASER,  (see  titles  Godds  Sold.     Saie.) 

of  a  freehold  or  a  term,  how  to  deolare  on  a  lease,  368 
QUARE  CLAUSUM  FREGIT. 

statement  of  abuttals  m  trespass  for,  279,  394,  520,  744 

effect  of  plea  of  not  guilty  in  trespass  for,  744 
QU^  SUNT  EADEM, 

of  this  allegation  in  conclusion  of  a  plea,  555— -3  Tyr.  152 

in  case  of  a  united  plea  to  several  diSBferent  trespasses,  554^  5 
QUANTUM  M^UIT  COUNT, 

virtually  abolished,  288,  341,  2,  739 

in  debt,  ib.  362 
QUANTUM  VALEBANT  COUNT, 

in  assumpsit,  virtually  abolished,  288,  841  >  2,  780 

in  debt,  ib.  362 
QUARE  IMPEDIT, 

executor  may  sue  in,  69 
QUARTER  SESSIONS, 

description  of,  in  pleading,  (see  8  Tyr.  158) 
QUIT  RENT,  (see  5  Went  152,  3) 
QUI  TAM,  (see  title  Penal  Statute.) 

when  necessary  so  to  deolare,  112,  872 
QUOD  RESPONDEAT  OUSTER, 

judgment  of,  466 
RATES,  (see  titles  Poor  Bate.    PoH  DuHeii     Toll.) 

when  replevin  lies  to  try  legality  of  distress  for,  164 
READINESS,  (see  title  Condition.) 
REAL  PROPERTY, 

when  executor,  Sco,  may  sue  for  torts  to,  20,  70,  715 

case  for  injuries  to,  when  proper,  139  to  143 

trespass  for  injuries  to,  when  proper,  189,  173 

trover  does  not  lie  fbr,  146 

detinue  does  not  lie  for,  121 

what  possession  of,  sufficient  to  support  acti<fti  for  injury  to,  62,  175  to  177 

quare  if  tndehitatui  count  lies  for,  341,  note  (x) 

deckration  for  injuries  to,  379  to  883 

how  described,  376 
REBUTTERS, 

nature,  &c.  of,  655 
RECEnnER,  62, 175 
RECITING, 

pleadings  must  not  state  facts  by  way  of  recital,  237 

statement  of  ooutract  by  way  of  recital,  not  correct  in  declaratioBi  802 

injury  in  trespass  must  not  be  stated  by  Wajr  of  r^ital,  887 
REC0GNIZANCT8  OF  SAIL, 

what  the  best  remedy  cm.  111 

declaration  on  it,  370 


RECOGNIZANCES  of  BAIL— (<?on«t*itiierf.) 
prattt pcUet  per  recordum,  371 
replication  to  a  plea  of  no  capias  ad  satisfaeiendum,  589^ 
to  plea  of  set-off  on,  583 
BECOKD,  (see  title  I^ul  tiel  Record,) 
assumpsit  does  not  lie  on,  103 

action  on  English  and  foreign  judgment,  (see  title  Judgment,) 
debt  lies  on,  111 

when  trover  does  not  lie  for  conversion  of  it,  148 
declaration  on,  (^e  title  Debt^ )  370  • 
Tenne  in  actions  on,  276 
pleas  to,  485 
replications  to,  588 
what  matter  of  record  is  denied,  609 
variance  between,  and  written  evidence,  704,  719 
BEG 0 VERY,  FORMER,  (see  titles  Former  Recovery.    Judgmmnti.) 
aECTOR. 

remedy  against  representatives  of)  for  dilapidations,  91,  141 
REFERENCE  to  DEED,  (see  title  Pro/ert.) 

statement  of  it,  363 
REGISTER, 

trover  lies  by  owner  of  ship  not  registered,  151 
REJOINDERS, 
defined,  651 

governed  by  the  same  rules  as  pleas,  ib. 
most  not  depart  from  the  plea,  (see  title  Departure y)  ib.  645 
cannot  obtain  leave  to  rejoin  double  or  several  ntetters,  6dl 
similiter,  and  form  of,  ib. 

conclusion  with  verification,  when'  necessary,  &e.  652* 
conclusion  to  rejoinder  denying  several  matters,  ibr 
RELATIVE  RIGHTS, 

remedy  fbr  injuries  to,  134 
declarations  for  injuries  to,  379 
RELEASE, 

lessor  of  plaintiff  cannot  release  action,  when  192,  n.  («)  658,  a.  (p)  14A 
might  formerly  be  given  in  evidence  in  asmimpsit  tinder  the  genend  issae,  478 
but  now  must  be  pleaded,  515,  743 
in  case  and  trover,  491,  598 
must  be  pleaded  in  actions  on  speoiaity,  482^  485^  541,  liote  (h) 
in  covenant,  487 
on  records,  486 
in  trespass,  491,  506 
replications  to  plea  of,  in  assumpsit,  582 
in  debt,  584 
in  trespass^  597 
puis  darrein  continuance,  plea  of,  (see  title  Puis  Darreifi,  ^.)  658      • 
fraudulent  release,  when  Court  will  relieve  agidnst,  ib.  note  (p) 
fraudulent  release  destroyed  by  accident,  when  bad,  541,  note  (6) 
BEMAINDERrMAN, 

within  32  Hen.  8,  o.  84,  117 

action  by,  against  tenant  for  life  taking  away  trees,  &o.  149* 
may  sue,  when,  16,  62,  63, 148, 149,  175 
trespass  by,  175    ■ 

declaration  by  reversioner,  and  when  bad  after  verdict,  68St 
REMITTITUR, 

when  plaintiff  may  enter,  in  debt,  114 
when  entering  may  avoid  mii^dder,  206 
when  to  be  entered  as  to  damages,  371,  839 

Vot.  1.  104 


ABO  IHDEZ. 

BENT;  (see  tides  Distress,     Landlord  an3  Tenant.^ 

recoverable  by  whom,  16  to  20 

executor  of  teaaiit  for  life  may  sue  for,  wbea,  102 
against  whom,  49 

of  suing  executor  for,  204,  205,  367,  368 

how  recoverable  in  a^jdumpsit,  (see  title  Use  and  Occupation,)  105 

bond  for,  no  extinguishment,  and  plaintiff  may  sue  in  assumpsit,  ib. 

tortiously  received,  assumpsit  lies  for,  100 

how  recoverable  in  debt,  49,  109,  112 
when  not,  49,  113 

debt  peculiar  remedy,  where  an  eviction  from  part  of  premises,  112 

how  recoverable  in  covenant,  49,  116, 117, 118 
when  not,  49,  118 

declaration  for,  by  or  against  assignee,  Sec,  of  lessor  or  lessee,  363,  368,  869 

when  advisable  to  sue  in  debt  for,  209 

when  advwable  not  to  distrain,  145 

when  advisable  to  distrain  for  rent-charge,  209 

avowry  or  cognizance  for,  500 

pleas  in  bar  to,  591,  613 

pleas  to  debt  for,  482 

pleas  of  distress  for,  in  trespass,  502,  565 
RENT  CHARGE, 

debt  Ues  for,  110,  119 

covenant  does  not  lie  against  assignee  of  grantor  of«  119 

when  advisable  to  distrain  for,  209 
REPETITION, 

of  time  still  essential,  266 
REPLEADEll, 

when  awarded  in  case  of  an  immaterial  UOM,  655 

when  granted  before  trial,  ib. 

denial  of  it,  when  error,  656 

judgment  and  proceeding  de  novo,  ib. 

no  costs  are  payable  by  either  party,  ib. 

not  after  a  default  at  nisi  prius,  ib. 

when  not  after  demurrer,  &c.  ib.  >  * 

distinction  between  it  and  judgment  nan  obstante  verdicto,  ib* 
REPLEVLN,  ACTION  OF, 

parties  to  action  on  replevin  bond,  9,  16 

when  the  action  lies  in  general,  and  defined,  162 

the  nature  of  the  action,  ib. 

1.  for  what  properly  in  lies,  163 

2.  the  plaintiff's  interest,  163,  164 

3.  the  injury,  164 

the  pleadings,  judgment  and  costs  in,  in  general,  165 
declaration, 
«  title  of  court  and  term,  232  to  267 

venue  in,  (see  title  Venue,)  268 
commencement,  280 
statement  of  the  property,  377 

plaintiff 's  property  therein,  378  to  885 
in  case  of  Husband  and  wife,  74 
the  injury,  388 
damages,  &c.  395 
conclusion,  10,  418,  419 
pledges  now  to  be  omitted,  420 
picas,  avowries,  and  cognizances  in, 

Res-  Q^H'  Hil.  I.  4  W.  4,  respecting,  740 


nn>EX.  Bti 

REPLEVIN,  ACTION  OF— (con/ftwecf.) 

plea  in  abatement  or  bar  of  property,  &o.  446 
nan  cepit,  when  proper,  499 

eyidence  under  it,  ib. 
eepit  in  alio  loco,  ib. 
not  gailty,  when  allowed,  500 
•     avowries,  &c.  for  rent^  &c.  ib. 

by  tenants  in  common,  joint  tenants,  &c.  12.  64,  500 
words  of  avowry  instead  of  cognizance  not  material,  580 
pleas  in  bar  to  avowries  and  cognizances,  &c. 

may  plead  in  bar  several  picas,  591,  649 
de  tn/rm a 'improper,  606,  note  (e),  note  (y) 
no  new  assignment  permitted,  637 
to  a  plea  of  cepit  in  alio  loco,  591 
denial  of  defendant's  being  bailiff,  ib. 
to  an  avowry  for  rent,  ib. 

denial  of  the  tenancy,  ib. 
payment  of  ground  rent,  Sco»  ib. 
eviction,  ib. 

nil  hahuU  a  bad  plea,  ib. 
rien  in  arrere,  ib. 
tender,  ib. 
to  an  avowry  damage  feasant,  ib. 
denial  of  defendant's  title,  ib. 
a  demise  from  defendant,  ib. 
rigbt  of  common,  ib. 
right  of  way,  592 
defect  of  fences,  ib. 
^^  abuse  of  distress,  ib. 
BEPLEVIN  BOND, 
debt  lies  on,  110 
case  for  not  taking  replevin  bond,  188 

taking  insufficient  pledges,  ib. 
declaration  for,  385 
stating  breach  of  condition  in,  869 
assignee  of,  may  sue,  16 
who  may  join  as  parties  to  actions  on,  9,  16 
REPLICATIONS, 

to  pleas  to  thQ  jurisdiction,  (see  title  Jurisdiction,  Picas  to.) 
to  pleas  in  abatement,  (see  title  Abatement,  Pleas  in.) 
to  particular  pleas  in  abatement, 

to  plea  of  coverture,  449  • 

to  a  plea  to  the  count,  of  variance,  450 

if  oyer  craved,  plaintiff  may  sign  judgment,  ibi 
or  apply  to  court  to  set  it  aside,  ib. 
to  a  plea  to  the  writ,  ib. 
to  a  plea  of  variance  or  misaddition,  451 
when  plaintiff  may  sign  judgment,  ib. 

apply  to  court  to  set  it  aside,  lb. 
to  a  plea  of  another  action  pending,  454 

cannot  discontinue  first  to  support  the  second,  ib. 
to  a  plea  improperly  entitled,  &c. 
may  sign  judgment,  456 
may  apply  to  court  to  set  it  aside,  ib. 
may  demur,  ib. 

or  allege  the  imparlance  aa  estoppel*  ib. 
how  objection  waived,  ib, 
to  a  plea  of  nunomar,  468 


|LEPLIOATION8--(0on/tfft«e(/.)  « 

to  a  plea  'of  aEioQJwnder,  464,  467 
in  general, 

form  and  requisites  ef,  ib. 
to  pleas  tn  bar, 

general  observations;  W? 
election  of  several,  when^  578 
in  denial  as  de  injoria,  when  adn^iJwiWe,  blB 
.analytical  view  of,  580 
1,  of  the  different  replications,  $81  to  5A8 
in  assumpsit,  581  to  584 

to  a  plea  of  infancy,  581 
coverture,  ib. 
alien  enemy,  ib. 
insolvent  debtor's  act,  &c.  ib. 
illegality  in  tiie  contract;  &o.  ib. 
tender,  ib. 

accord  and  satisfisction,  582 
arbitrament,  ib. 
judgment  recovered,  &c.  ib. 
release,  ib. 
set-off,  ib. 

court  of  conscience  act,  688 
statute  of  limitations,  ib. 
in  debt,  584  to  589 

on  simple  contract;  584 

on  specialty;  ib. 

of  replications  and  suggeftioos,  Jkc.  iiwd^3  ^  9  W.  8» 

c.  11,  584  to  588 
prescribed  formof,  to  a  plea  of  stat.  Um.  l^'3  |bt4'j|^. 

4,  c.  42,  8.  5.  588,  716 
on  records,  588 
on  statutes,  ib. 
in  covenant,  589 

in  actions  against  ezeairteirs.«nd>«4bMAistv4w 
in  actions  against  an  heir;  &;c.  590 
in  actions  on  the  case,  ib. 
in  general;  ib 

when  de  injuria  sufficient,  ib. 
in  replevin, 

de  injuria  irapcoper,  591,  606 
to  a«plea  of  cepit  in  alio  loco,  591 
denial  of  defendant's  being  bajjifl^  ib. 
to  an  avowry  for  rent, 
denial  of  tenancy,  ib. 
payment  of  groundnrent,  ^.  jb. 
eviction,  ib. 

aiil  habuit  a  bad  plea,  ib. 
rien  in  arrere,  ib. 
tender,  ib. 
to  an  avowiy  damage  feaaant,  691 
denial  of  defendant's  title,  ib. 
a  demise  from  defendant,  ib. 
right  of  common,  ib. 
right  of  way,  592 
.d^ect  of  fences,  ib. 
traverse  of  distress  while  japu^  feasant^  ib* 

f^uce  pf  dii»rm.ifi82 


BBPIICATIONS— I.  Of  the  different  repUcaiians—^cotUmued.) 
in  fir4ipas9, 
to  persons; 

when  de  injuria  sufficient,  592 
when  plaintiff  must  reply  specially,  592,  593 
where  he  must  new  assign,  593,  631,  635 
where  he  can  only  take  issue  or  part^f  plea,  590 
to  personal  prpperty,  594 
when  de  injuria  sufficient,  ih. 
when  not,  ih. 

when  the  replication  should  be  special,  ib. 
when  the  plaintiff  can  only  take  issue  on  part  of  the  plea,  ib. 
to  real  property, 

to  a  plea  of  liberum  tenenentum, 

1.  when  general  denial  sufficient,  595 

2.  title  derived  from  defendant,  ib. 

8.  title  derived  from  a  prior  owner,  ib. 
4.  new  assignment  of  abuttals,  &c.  ib. 
when  plaintiff  may  deny  defendant's  authority  as  servant,  ib. 
.Jto,a  plea  of  liceqse,  596 

defect  of  fences,  ib. 
right  of  common,  ib. 
right  of  way,  597 
to  a  plea  of  any  matter  in  discharge,  ib. 
in  nature  of  new  assignments,  685 
to  new  assignments,  641 
IL  Of  the  ybrffM  of  replications  and  particular  parts, 
tide  of  the  court  and  time  of  pleading  since  Keg.  Oen.  HiL  T.  4  W.  4  698» 
738 
imparlanoe  and  suggestion  when  formerly  proper,  ib. 
to  a  plea  concluding  to  the  country,  599 
of  the  similiter  in  general,  ib. 
to  a  plea  of  nul  tiel  record,  or  stating  a  record,  600 
to  a  special  plea  concluding  with  a  verification,  601 
the  commencement  of  the  replication,  ib. 
matter  of  estoppel,  ib.  602,  604 
of  the  precludi  non,  ib.  602,  741 

form  where  the  replication  only  answers  part  of  the  plea,  ib. 
form  where  it  answers  separately  different  parts,  602 
form  where  the  replication  answers  several  plef»,  ib. 
the  body  of  the  replication, 

no  venue  to  be  stated,  602,  741 
a  statement  of  matter  of  estoppel,  603,  604 

when  the  ground  of  demurrer,  ib. 
denial  of  the  plea,  604 

of  the  whole  plea,  de  injufia^  605 
when  allowed,  &c.  605  to  610 

the  form  of  it,  610 
denial  of  only  part  of  the  plea,  611  to  #82 
on  what  fact,  611  to  616 
the  mode  of  special  denial,  616  to  622 
a  denial  and  stating  a  bieooh,  622 
confession  and  avoidance,  622  to  624 
instances  of,  ib. 

jfbrm  and  requisites  of  these  replioationfl,  623 
new  assignment,  (see  title  New  Asiignment,)  624 
the  oondufiion  of  the  replication, 


8U  INDEX. 

KEPLICATIONS— (conimw/'cf. ) 

U.  Of  the  forms  of  replications  and  particular  faabH^(conHnued.) 
in  particular  instances,  599  to  602.  641 
when  it  should  be  to  the  country,  641 
of  a  replication  concluding  with  a  traverse,  ib. 
when  a  particular  fact  is  denied,  544 
when  with  a  verification,  ib. 
when  it  must  be  of  new  matter  as  stated,  ib. 
when  it  need  not,  ib. 
estoppel,  ib. 

prayer  of  judgment,  ib.  643 
consequences  of  mistake,  643 
signature  of  counsel,  ib. 
.  The  qualities  of  replications, 
in  many  respects  similar  to  those  of  a  plea,  543 

1^  must  answer  so  much  of  plea,  as  it  professses  to  answer,  ib. 

2,  must  not  depart  from  the  declaration,  (see  title  DepaHurs^)  644 

instances  of  departure,  ib.  to  648 
how  to  be  objected  to,  648 

3,  must  contain  matter  of  estoppel,  or  traverse,  or  confess  aod  avoid. 
648 

4,  must  be  certain,  &c.  ib 

5,  must  be  single,  649 

duplicity  defined,  ib. 
why  objected  to,  ib. 
cannot  obtain  leave  to  reply  double,  ib. 
when  it  may  put  in  issue  several  facts,  650 
may  reply  one  matter  as  to  part,  and  another  as  to  residue,  ib. 
when  may  state  several  breaches  under  statute,  ib. 
replication  to  a  plea  of  set  off,  ib. 
must  bo  objected  to  by  special  demurrer,  ib 
KEPUGNANCY, 

what,  and  how  far  objectionable,  229  to  232 
REPUTATION,  (see  title  Slander,) 
remedy  for  injuries  to,  134 
declaration  for  libel  or  slander,  393 
REQUEST, 

when  will  be  implied,  350, 351 

when  'plaintiff's  request  to  be  averred  in  declaration,  330 
form  of  allegations,  and  difference  between  general  and  special  request,  ib.  88t 
consequence  of  mistake,  ib.  679 

when  defendant's  request  necessary  to  be  stated  in  common  counts,  341 
in  count  for  goods  sold,  345 
money  lent,  349 
money  paid,  350 
to  remove  a  nuisance,  when*to  be  stated,  83,  389 
demand  to  create  a  ooaversion  in  trover  (see  title  Tr^vtr,\  156 
RESCUE,  ^ 

remedy  for,  138 
plea  justifying  battery  for,  638 
RESIDENCE, 

affidavit  of,  to  plea  of  nonjoinder,  467,  716 
RESPONDEAT  OUSTER, 

judgment  of,  on  plea  in  abatement,  464  to  468 
RESPONDEAT  SUPERIOR.  34,  79,  83,  84 
RETAINER  BY  AN  EXECUTOR  ^see  title  JSxecutor.) 
when  to  be  pleaded,  489 
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BETTON, 

to  wit,  debt  lies  on,  112 
KEVERSION  (see  titles  Assignee,     Title.) 

property  in,  remedies  for  injuries  to,  63,  134, 139,  179 
when  revisioner  may  sue,  63,  116,  179 
action  of  trespass  or  ejectment  for,  116, 179, 190 
declaration  for  to  personal  property,  380 

to  real  property,  381,  392 
RIENS  EN  ARRERE, 
plea  of,  in  debt,  482 
in  covenant,  a  bad  plea,  487 
plea  in  bar  of,  in  replevin,  5^1 
RIEN  PER  DESCENT  oa  DEVISE. 

plea  of,  490 

replication  to  it,  590 
RIGHT  (see  Tide,) 

of  way,  plea  of  not  guilty  to,  how  ta  operate,  744 
RIOT  ACT, 

remedy  upon,  143,  7  &  8  Geo.  4,  c.  31 
RULE  OF  COURT  (see  title  Order.) 
SAID., 

when  it  does  not  refer  to  last  antecedent.  239 
SAILOR, 

when  he  may  sne  for  share  of  profits  of  a  voyage,  40 
SALE  (see  titles  Goods  Sold.      Vendor  and  Purchaser.) 

what  a  variance  io  statement  of  a  contract  of,  308  to  317 
SCIENTER, 

when  material  to  be  stated  and  proved,  82,  133,  137,  888 

when  not,  137 

consequence  of  omission,  388 
SCILICET  (see  title  Videlicet.) 

the  effect  of  it,  317,  318 
SCIRE  FACIAS, 

when  to  be  brought  on  a  judgment  or  recognizance,  111 

conclusion  of  declaration  in,  420 

when  affidavit  of  truth  of  pleas  in,  necessary,  462 

venue  in,  269 

p!eas  to,  485—1  Price,  23 
SCOTLAND, 

law  of,  not  ex  ojfficio  noticed  here,  216,  note  (o) 
SEAS, 

Stat.  Urn.  when  party  beyond,  716 
SECOND  PLEA, 

how  to  commence,  741 « 
SECOND  COUNT  (see title  Several  Ck>unts.) 
SECTA  (see  title  Suit.) 
SECURITY,  COLLATERAL,  (see  titles  Guarantee.     Surety.) 

when  no  bar  to  an  action,  48,  105 
SEDUCTION, 

form  of  action  for,  134 
SEPARATE  MAINTENANCE, 

form  of  action  in  case  of  non-payment  of,  104, 116 

cannot  be  replied  to  a  plea  of  coverture,  581 
SERVANTS  (sec  titles  Agent.     Master  and  Servant.    Partiee.) 

when  he  cannot  sue  on  a  contract,  7 

when  he  may  sue  for  a  tort,  61,  62, 122 

when  he  is  liable  to  be  sacd  on  a  contract,  34  to  89 

fiur  a  tort,  81,  84,  85 
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SERVANTS— (  continued. ) 

remedy  for  debaacbing  of,  or  beadng  or  entioixig  away,  21, 196 

traverse  of  defendant  being,  591,  595 
SERVICE  OF  WRITS  DefectivB,  450  note 
SERVICEABLE  PROCESS. 

comenoement  of  actions  by,  704,  &o. 
SET-OFF  AND  MUTUAL  CREDIT, 

in  general,  569 

wbat  deductions  allowed  at  common  law,  ib. 

what  agreement  authorizes  a  deduction  at  common  law,  available  tlldcft  gWeral 
issue,  570 

statute  2  Geo.  2,  c.  22^  s.  13^  authorizing  set-off,  ib. 

statute  8  Geo.  2,  c.  24,  s.  4,  extending  to  debts  by  specialty,  ib. 

setting  off  not  compulsory  on  defendant,  and  he  may  waive  it,  571 

exception,  ib. 

when  advisable  not  to  set  off,  ib. 

nature  of  debts  to  be  set  off,  and  in  what  actions  allowed,  ib. 

cannot  set  off  attorney's  bill  until  delivered,  1  Anst.  198 

1,  must  be  mutual  debts,  and  due  in  the  same  character,  afld  from  and  to 
same  parties,  ib. 

2,  must  be  mutual  debts,  not  damages,  &c.  ib. 

8,  the  debt  must  be  a  legal  and  not  an  equitable  demand,  aild  sdMtiDgf 
572 
not  a  debt  barred  by  statute  of  limitations,  ib. 
attorney's  bill  may,  though  not  delivered  a  month,  ib. 
pendency  of  error,  Sec.  ib. 
tetrim,  &c.  in  cases  of  bankruptcy,  573 
modes  of  setting  off, 

must  be  pleaded,  &c.  573 
in  case  of  penalties,  ib. 
by  notice  of  set-off  with  general  issue,  574 
when  a  plea  or  nolioe  is  preferable,  ib. 
in  case  of  bankruptcy,  ib. 

form  and  requisites  of  a  plea,  or  notice  of  set-off,  574,  575 
if  part  plea  bad,  phuntiff  must  not  demur  to  the  whole  plea,  575 
replication,  Hco. 

what  may  be  replied  to  a  plea  of  set-off,  575,  579,  582,  689 
statute  of  limitations  to  be  specially  replied,  575 
m  debt,  584 

where  part  of  plea  is  matter  of  record,  582,  583 
conduct  pluntiff  should  pursue  on  trial,  if  plaintiff  does  not  p^ve  sdt-oC 
575 
set-off  of  cross  demands  for  costs  on  judgments,  &c.  ib. 
how  set-off  may  be  avoided  by  declaring  in  tort  or  sfracinUy,  144,  210,  289 
when  not,  295,  note  (/) 
SEVERAL  BREACHES, 

now  allowed  under  reg.  gen.  H.  T.  4  W.  4,  227,  243,  739 
SEVERAL  COUNTS,  408,  (see  titles  Counts.     Declaration.) 
use  of,  on  same  transaction  prohibited,  107,  243,  288,  399,  789 
costs  of  several  issues  how  allowed,  412,  413;  416,  740 
form  of  subsequent  counts,  413 
pleading  to  several  counts  for  same  cause  of  action,  414 
reg.  gen.  Hil.  T.  4  W.  4,  reg.  5,  6,  7,  prohibiting,  ib.  789,  74a 
instances  in  declaration,  414  to  416,  739 

in  pleas,  415,  416,  740 
departure  from  rules  how  taken  advantage  of,  416,  470 
ooflt  of  counts  and  pleas,  412,  416,  740 
rule  how  oonstraed,  416,  4i?,  740 
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SEVERAL  CONTRACTS,  43 

SEVERAL  DEFENDANTS,  (see  titles  ParHet.    Pleas.) 
SEVERAL  PLEAS,  (see  title  Pleas,  660  to  568 
in  general,  560  to  563 

1,  under  stat.  4  &  5  Anne»  c.  16,  ib.  701 
confined  to  Conrtfi  of  Record,  560 

what  doable  pleas  allowed  in,  560  to  562 

not  allowed  in  interior  Courts,  560 

if  pleaded  plaintiflf  may  demur,  ib. 

or  treat  same  as  a  nullity,  ib. 

each  plea  must  be  valid  in  itself,  562,  563 

each  ground  of  defence  substantially  different,  562 

form  of  pleading  a  subsequent  plea  before  Reg.  Gen.  Hil.  T.  4  W.  4,  ik 

of  the  rule  to  plead  double,  563 

2,  since  Reg.  Gen.  H.  T.  4  W.  4,  ib.  741 

when  inconsistent  pleas  may  be  pleaded,  564,  740^  741 
instances  where  several  pleas  allowed,  564^  565,  740,  741 

of  pleas  by  several  defendants,  565  to  568 

SEWERS'  RATE, 

replevin  lies  to  try  legality  of,  161 

avowry,  &c.  for,  499 

general  issue  in  trespass  sufficient  if  defendant  justify  seizidg  for,  502 

liability  of  contractor  with  commissions  for  torts,  77,  84 

trespass  by  commissioners  of  scTiers,  176 
SHAM  TLEAS, 

in  general,  541 

what  are  so  considered,  so  that  plaintiff  may  sign  judgment,  541  to  54d 

what  may  be  pleaded,  543 

consequence  of  plea  appearing  to  be  false,  541 

by  executor,  544 

plaintiff  may  amend  without  costs,  &c.  544 

attorney  liable  to  pay  coses  of,  541,  n  (z)  ;  1  Chitty  Rep.  182 
SHARES, 

assumpsit  to  recover  back  money  paid  on  them,  354 
AND  OFFICER,  (see  also  tide  Estape. ) 

when  sheriff  liable  for  acte  of  Officer,  82,  84, 171, 185,  197 

high  sheriff  in  general  to  be  sued,  82 

executor  of,  when  liable,  90 

remedy  against,  form  of,  134 

when  trover  lies  against,  82,  151,  154 

when  trespass  does  not  lie  against,  130, 171, 183 

when  trespass  lies  agaiust,  for  abuse  of  process,  171,  185 

case  against,  for  not  arresting,  138 
for  &lse  return,  &c.  ib. 

remedy  against,  for  not  paying  year's  rent  under  execution,  143 
declaration  for,  389 

how  to  be  sued  by  assignees  of  bankrupt,  for  levying  afber  acts  of  bankruptcy,  130 

when  action  does  not  lie' against,  for  money  had  and  received,  under  a  disputed 
execution,  353 

sheriff  may  sue  stranger  m  trespass  for  injury  to  goods  in  his  possession,  170 

when  they  should  not  join  in  plea  with  another,  567 

sheriff's  vendee  when  not  liable,  171 

writ  of  inquirjr  before,  1fl7,  718 
SHIP,  (see  also  fiUes  Oumer  of.     Captain. ) 

captain  of,  when  he  may  sue,  7,  61,  151 

or  be  sued,  35,  84 

sailor,  when  he  may  sue  for  proportion  of  earnings,  40 

remedy  for  negligently  navigating  of,  128,  172 

Vol.  I.  106 
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oa&e  for,  ib.  dee  11  Price,  608 
who  against,  41,  84 
SIGNATURE, 

under  statute  against  frauds,  need  not  be  averred  in  declaration,  222,  dOS( 
alitor  in  plea,  303,  534,  566 
SIGNATURE  OF   COUNSEL, 

when  necessary  to  pleadings,  643 

SIMILITER,  (see  also  title  BepliccUion.) 

when  projxjr  to  a  plea,  578,  599 

form  of  it  in  a  replication,  and  consequence  of  mistake,  600 
in  a  rejoinder,  651 
I  when  plaintiff  may  add  it,  652 

1  SIMPLE  CONTRACT,   (see  titles  i^^wn^t    Debt.) 

I  debt  on,  against  an  executor  or  administrator  when,  97,  110,  113 

SLANDER,  (.see  also  titles  Case.     Innuendo.) 
who  may  join  in  action  for,  64 
when  husband  and  wife  should  join  for,  73 
remedy  against  whom, 

for  written  slander  lies  against  two, '86 
for  verbal  only  against  one,  ib. 
against  husband  and  wife,  92 
what  a  publication,  Toogood  v.  Spyring,  4  Tyr.  582 
form  of  action  for,  case,  131,  133 
declaration  in,  in  general,  369 

1,  inducement  of  plaintiff's  character  and  innocence,  and  of  introdootoij 
matter,  400  to  403 

inducement  of  trade,  &c.  when  necessary,  ib. 

2,  colloquium  of  plaintiff's  trade,  &c.  403,  404 

3,  statement  of  the  libel  or  words,  and  publication  thereof,  404  to  406 

4,  the  innuendoes,  406  to  408 

/  5,  the  damages,  395  to  399,  408 

how  to  state,  ib. 
how  words  to  be  construed,  &c.  219 
pleas  in,  before  the  new  rules, 

1,  general  issue,  when  sufficient  and  mx)per,  491  to  494,  744 

2,  when  to  plead  specially,  494  to  497 
form  of  plea  justifying,  ib. 
statute  of  limitations,  498 

replication  in  what  sufficient,  590,  606 

new  assignment  in,  when  proper,  636 
SOLVIT  AD  OR  POST  DIEM, 

when  proper,  484,  485,  740 

replications  to,  584 
SON  ASSAULT  DEMESNE, 

must  be  pleaded  specially,  501 

when  not  advisable  to  plead  it  on  account  of  costs,  &c.  508, 509 

replication  to  a  plea  of,  when  de  injuria  proper,  592,  598,  627,  682,  6S6 

when  not,  ib.  627 

new  assignment,  when  proper  or  not,  ib. 
SPECIAL  CASE, 

may  be  stated  without  proceeding  to  trial,  720,  784 
SPECIAL  COUNTS,  (see  the  respective  actions.) 

as  to  declaring  specially  in  general,  285,  339 
SPECIAL  DAMAGE,  (see  titie  Damage,) 
SPECIAL  JURIES, 

costs  of  721 

SPECIAL  OBiaiNAL,  (see  tida  iVoctfM.) 
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SPECIAL  FLEAS,  (see  title  Phas,  and  Uie  reflpeotiye  aistions.) 

as  to  pleading  in  general,  501 
SPECIALTIES,  (see  titles  Debt.    Deed, ) 

assumpsit  upon,  or  in  respect  of,  103,  104 

debt  on,  110 

covenant  on,  115,  118 
SPECIAL  VENUE  (see  title  Venue,)  711 

limitations  of  actions  on,  351,  354 
STAKEHOLDER, 

when  liable  to  bo  sued,  36,  37 

money  had  and  received  against,  351,  854 
STALLAGE,  assumpsit  for,  101 
STAMP, 

trover  lies  for  unstamped  agreement,  147 

when  plaintiff  may  resort  to  common  counts,  where  instrument  not  stamped,  340 
and  note  (^) 

advantage  of  declaring  specially  in  relation  to,  289 
STATUTE  AGAINST  FRAUDS,  (see  title  Frauds,  StaitUes  agatruL) 

roust  be  pleaded  specially,  480,  528,  743 
STATUTE  OP  LIMITATIONS,  (see  tide  lArrUtatitms,  Statute  of,) 
STATUTE  MERCHANT, 

debt  lies  on,  111 
STATUTE  STAPLE, 

debt  does  not  lie  on,  111 

lies  on  recognizance  in  nature  of,  ib. 
STATUTE  OF  USES, 

how  to  plead  deeds  operating  under  it,  365 

no  profert  necessary,  ib. 

consideration  of,  to  be  stated,  366 
STATUTE,  (see  title  Penal  Standee.) 

when  they  allow  action  at  common  law  or  on  statQte,  96  note 

assumpsit  lies  on,  when,  106 

debt  upon,  111 

case,  143 

when  action  lies  on  penal  statute,  and  parties,  to.  111,  143 

declaration  on  penal  statute,  (see  title  Perud  Statute,)  371  to  374 

venue  in  actions  on,  271 

how  to  described  passing  of,  215 

of  what  matters  relating  to,  courts  ex  officio  take  notice,  214,  215 

when  recently  made,  when  necessary  to  state  fact  took  place  after,  ib. 

variance  in  setting  out,  how  taken  advantage  of,  216 

excepting  proviso  or  clause,  how  and  when  to  be  pleaded,  223,  309,  384 

public,  ought  not  to  be  set  forth,  but  only  referred  to,  215,  316 

pleas  to  debt  on,  486 

replication  to  such  pleas,  588 

recital  in  public  act,  evidence  of  fact  recited,  215,  note  (z) 
STRIKING  OUT.  vol.  iL  440 
SUB-AGENT. 

when  liable  in  trover,  156 
SUBMISSION  TO  ARBITRATION,  722 
SUBSCRIBERS. 

liability  of,  38 
SUBSTITUTED  CREDIT, 

when  it  merges  original  liability,  48 
SUGGESTION. 

in  lieu  of  imparlances,  438,  439,  738 

in  a  replication  of  death,  &c. 

of  breaches  in  debt  on  bond  in  declaration,  &c,  584  to  588 

the  like  in  replication,  ib. 
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SUIT, 

at  the  end  of  declaration^  nature  of,  420 
SUMMONS.  WMT  OF,  n 

introduction  of,  by  2  W.  4,  c,  39,  a.  94,  704,  709 

commencement  of  declaration  on,  242,  285,  730 

against  member  of  parliament,  448,  712 
a  peer,  ib. 
SUPERFLUOUS  COUNTS, 

when  struck  out,  408,  412 
SURETY,  (see  title  Guarantee,) 

action  against^  on  his  collateral  undertaking,  103, 118 

declaration  against,  ib.  321,  330 

may  sue  his  co-surety  for  contribution,  39 

executors  of;  when  not  liable,  50,  51^  715 

in  case  of  death  of,  when  equity  will  not  relieve,  ib. 

not  discharged  by  collateral  security  from  principal,  104,  5 

though  judgment  obtained  thereoiry  ib. 
SURGEON, 

assumpsit  against,  102 

case  against,  when  form  of  action^  134,  &o. 

declaration  for  negligence,  384 
SXJRPLUSAGE, 

what  is,  228  to  232 

consequence  of  it,  not  demurrable,  when,  228  to  230 

in  an  inducement,  when  not  material,  292,  400,  401 

stiU  is  possessed,  may  be  rejected,  382 

in  stating  consideration,  300 

i^  an  innuendo,  406,  408 

in  stating  slander,  405 

in  stating  plaintiff's  title,  &c.  in  tort,  228,  385 

ill  stating  tort,  391,  393 

in  a  plea,  when  it  prejudices  or  not,  457,  8 

in  a  replication  in  abatement,  what  rejected  as,  465 
SUR-REBtJTTER, 

nature  and  requisites  of,  651 
SURrREJOINDEK, 

nature  and  requisites  of,  652 
SURVEYOR  or  HIGHWAYS,  &c. 

not  liable  for  work,  38 
SURVIVOR,  (see  title  Parties,     Partner.) 

when  to  sue,  19,  67 

what  demands  he  may  join,  19,  67,  201,  202 

wh^  to  be  sued,  50,  86 

what  demands  may  be  joined,  ib.  201,  2 
SURVIVORSHIP  of  action,  19,  68.  69,  89 
TALITER  PROCESSUM  EST,  1  Saund.  92,  note  2 
TENANT  FOR  LIFE, 

bill  in  equity  for  waste  against  personal  representative,  70 
TENANT,  (see  also  titles  Zanc^/on/anrf  TVnan^      Use  and  Occupation,     VfasU.) 

when  liable  for  removal  of  virgin  soil,  147 

in  possession  under  illegal  lease,  may  support  trespass  when,  176 

remedy  by  incoming  against  out-going,  for  tort,  147,  172 

may  support  trespass,  when,  176,  7 

for  years,  cannot  support  trespass  for  carrying  away  trees,  179 

aliter  for  cutting  them,  when,  170 

TENANT  AT  SUFFERANCE, 

may  support  trespass,  176 

cause  agnipBt,  for  wilful  waste,  140 


INDBX.  84} 

TEIMNT  IN  TAIL,  ^ 

trover  l)y,  for  trees,  149 

TENANT  AT  WILL 

tenancy  of,  when  detennined  by  feoffinent,  Sco.  175 
may  support  trespass,  176 
when  liaole  in  trespass,  179 
TENANCY  IN  COMMON, 

when  to  be  replied  specially,  594 
TENANTS  IN  COMMON,  (see  title  Parties,) 
actions,  &c.  by, 

when  may  join  or  sever  in  action  ex  cantraetu,  12,  18 
when  they  must  join  in  action  for  a  tort,  65 

in  replevin,  163 
must  sever  in  an  avowry  for  rent,  12,  13,  65,  163,  566 
how  to  avow  and  make  cognizance,  566 

how  to  avow  and  make  cognizance  for  a  distress  damage  feasant,  ib* 
when  cannot  sue  each  other  ex  contractu,  39 
in  io7i,  79, 166, 172,  179 
ejectment  and  for  mesne  profits,  79,  191,  195 
must  sever  in  real  actions,  when,  62,  65 
actions,  &c.  against, 

how  to  be  sued,  41,  87 

when  they  must  be  jointly  for  torts  relating  to  their  land,  SS,  87 
when  must  plead  specially,  156 
when  to  be  replied  specially,  594 
TENANTS,  (JOINT),  (see  title  Joints  Tenants,) 
TENDER, 

when  not  necessaiy  to  be  stated  by  plaintiff  and  readiness  sufficient,  824, 326,  327 
plea  of, 

in  assumpsit,  479 
in  debt,  481,  485 
in  covenant,  488 
in  trespass,  506 
in  bar  in  replevin,  592 

when  cannot  be  pleaded  with  general  issue  to  the  whole,  560 
how  to  conclude,  558,  559 
cannot  plead  in  action  for  unliquidated  damages,  4  Nev.  &>  Man.  200 
replications  to  a  plea  in  assumpsit,  579  to  582 
in  debt,  ib.  584 
in  trespass,  598 
TENEMENT, 

when  too  general  a  description  in  pleading,  189,  and  note  (i),  376 

TERM, 

executor  of  lessee  of,  when  liable  to  be  sued,  49 
TERMOR, 

when  executor  of,  may  support  covenant  for  rent,  22 

TERMS,  (see  title  Title  of  Term.)  ^ 

statute  regulating,  1  Wm.  4,  c.  70,  s.  6-^218 
duration  of,  &o.  ex  officio  noticed,  &c.  ib. 

statement  of,  in  a  declaration,  (see  Title  of  term,)  292  to  295,  738 
in  a  plea  in  abatement,  455 
in  a  plea  in  bar,  549 

Reg.  Gen.  Hil.  T.  4  W.  4,  respecting,  549,  739 
TESTATUM  EXTSTTT, 

setting  out  deed  by,  in  a  declaration,  233,  534 

in  a  plea,  ib. 
THAMES, 

extent  of,  judicially  taken  notice  of,  218 
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THEN  AND  THERE, 

in  statbg  time  and  place,  effect  of,  259,  and  note  (x) 
THERE, 

when  it  does  not  refer  to  last  unteoedent,  239 

TIME, 

of  performance,  303 

how  calculated^  217,  and  notes, 

date  of  instrnment,  311,  and  note  (n),  258,  647 

of  what  time  courts  ex  officio  take  notice,  217 

statement  of  it  in  declaration,  257  to  260,  263,  266 

in  stating  a  material  fact,  257  &c. 

how  often  to  be  stated,  ib.  261 

when  not  necessary  to  be  stated,  258 

when  precise  time  not  material,  257,  258 

in  stating  contracts,  ib.  . 

in  debt,  364 

in  stating  torts,  258,  393,  394 
when  torts  may  be  stated  to'have  been  committed  on  several  days,  258, 893, 894 
no  cause  of  action  or  damages  to  be  stated  after  commencement  of  action,  258, 

&c. 
laying  impossible  day,  258,  and  note  {k) 
inconsistency  in  dates,  259 
how  laid,  258,  259 

when  mistakes  aided,  258,  259,  671,  675,  681 
statement  of  it  in  plea,  522,  538,.  539,  553 
when  not  traversable.  257,  614,  647 

when  immaterial,  and  not  a  departure,  647 
new  assignment  as  to  the  time,  027,  628,  &c.  632,  &c. 
how  obtained  by  a  dilatory  plea  or  demurrer,  (see  title  Sham  plea,) 

of  pleading  between  10th  August  and  24th  October,  730 

TITHE, 

action  for  not  setting  out,  lies  against  two,  86 
lies  at  suit  of  an  executor,  69 

whether  it  lies  against  an  executor,  90 

form  of  remedy,  101,  112,  369,  682 
when  action  lies  for  value  of,  101,  112 

remedy  for  not  carrying  away,  139,  384 
for  obstructing  proprietor  from  carrying  away,  138 
ejectment  for,  138 

trespass  lies  by  owner  of,  against  occupier,  for  injury,  169 
TITLE  DEEDS, 

property  in,  accompanies  ownership  of  estate,  121,  122 

remedy  for,  ib. 

TITLE  OP  ESTATE,  (see  titles  Dccfaro^ow.     Ejectment.    Pleas.    Replication.) 
I  statement  of  it  in  declaration, 

when  it  must  be  stated  in  covenant  or  debt,  363  to  365,  375 

derivative  title,  363  to  365,  368 
'    unnecessary  statement,  when  it  does  not  vitiate,  when  not  traversable,  368 

in  actions  of  tort,  when  necessary,  and  how,  379  to  383,  397  to  399 

when  not  traversable  (see  title  JEstoppel,)  364 
what  variance  in  statement,  385  to  387 
statement  of  it  in  a  plea, 

when  title  to  land,  &c.  may  be  given  in  evidence,  500,  492,  8,  4 

right  to  easement  must  be  pleaded,  505 

statement  of,  under  2  &  3  W.  4,  c.  71,  s.  5,  383,  512.  520,  718,  14 
itatement  of  it  in  a  replication, 

when  necessary,  619,  20 
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TETIiB  OP  ESTATE— (con/miwrf.) 
in  trespass,  ib. 

wben  it  need  be  answered  in  replication,  607 
when  it  may  be  traversed  in,  611 
TITLE  OP  COURT, 

what  in  declaration,  262,  263,  730 
in  a  plea,  549 
in  a  replication,  598 
TITLE  OP  DECLARATION, 
former  practice  as  to,  263 
the  present  practice,  263  to  266,  730 
consequences  of  mistake  in,  264 
TITLE  OF  TERM, 

of  a  de<;laration,  262  to  265,  730 
of  a  plea,  , 

of  what  term  formerly  in  case  of  a  plea  in  abatement,  487,  455,  549 

of  a  plea  in  bar,  549 
of  a  replication,  598 
tOLLS, 

who  to  sue  for,  7, 11,  106 
debt  or  assumpsit  for,  101,  109 
indebitatus  ctssumpsit  for  goods  due  for,  101 
remedy  for  disturbance  of,  142 
declaration  for  disturbance  of,  377,  882,  383 
plea  of  distress  for,  592 
prescription  to  distrain  for,  &c.  616 
TOimSTONB, 

defacing,  &c.  142,  174 
tORTS, 

when  executor  of  deceased  may  sue  for,  20,  68,  70,  91,  715 
costs  now  in  general  payable  to  acquitted  defendant,  88 
TRANSPORTATION,  (see  title  Pardon.) 

replication  to  plea  of  coverture  that  husband  is  civiiiter  mortuiis,  581 
TRAVERSE,  (see  titles  De  Injuria.     Denial,  ^c.) 
defined  to  be  synonymous  to  denial,  604 
formal  traverse,  what,  and  language  of,  605 
when  more  than  one  fact  may  be  put  in  issue,  ib. 

what  must  be  put  in  issue,  606 
1st,  general  denial  of  the  whole  plea,  or  de  injuria,  when  allowed,  Sec.  606  to 
610 

form  of  it,  610 
2d^  denial  of  only  part  of  the  plea,  611  to  622 

1st.  what  fact  may  be  denied,  611  to  615 
of  immaterial  traverses,  612,  621 
must  be  of  a  material  fact,  611 
may  be  of  matter  under  a  videlicet,  ib. 
only  of  a  matter  expressed,  Sco.  ib. 
when  of  command,  ib.  595 

not  of  matter  vrhich  defendant  estopped  to  deny,  611 
not  of  imniaterial  time,  place,  or  other  matter,  621 
not  of  intent,  612,  621 
not  of  matter  of  law,  612 
not  on  a  negative  allegation,  618 
not  too  large,  541,  613 
when  advisable,  614,  5  B.  &  AdoL  393 
nor  to  narrow,  616 
2d.  modes  or  form  of  such  denial,  616  to  622 

1.  protesting  a  part,  de  injuria  ai$que  residuQ  oausa^  616  to  618 
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IJR  A  VERSE—  Continued. ) 

2.  a  direct  denial  of  a  particular  allegation  without  a  formal  tnyeraey 

618 

3.  a  formal  traverse,  619 

when  improper  or  not  advisable,  ib. 
when  necessary,  ib. 
form  of  it,  620 

inducement)  ib. 
beginning  of  the  traverse,  ib. 
language  of,  621 
conclusion  of,  661,  689,  741 
when  a  traverse  after  a  traverse,  621 
consequence  of  improper  and  immaterial  traveiGOs,  ib. 
defects  in,  when  and  how  aided,  622 
3d.  denial,  showing  a  particular  breach,  ib. 
when  proper  or  not  in  a  plea,  of  time  or  place,  626,  666,  611 
when  too  large,  613,  641 

when  plaintiff  may  vary  from  defendant's  traverse  of  time  or  place,  621 
TREASON, 

plea  of  attainder  of  plaintiff  of,  448 
TREASURER,  (see  tiUe  Parties.) 
when  he  cannot  sue,  7 
pleadings  in  actions  by,  14 
TREES,  (see  titles  Fixtures,     Landlord  and  Tenant.     Real  Property, ) 
actions  relating  to,  63 

by  or  against  executors,  69,  91 
case  for  waste  to,  61, 149 
trover  for.  149,  166 
trespass  for  cutting  of,  176, 179 
right  if  they  divide  estates,  79,  note  (e) 
TRESPASS,  (see  title  Trespass,  Action  of r^ 
meaning  of  the  word,  69,  170 

when  executor  or  administrator  of  deoeaaed  may  sue  for,  20,  68,  70,  715 
TRESPASS  AB  INITIO, 

the  nature  of  it,  173, 179,  180 
when  trespass  lies  for  it,  ib. 
replication  of  matter  of,  636 
TRESPASS  TOR  MESNE  PROFITS,  (see  title  Mesne  Profits.) 
TRESPASS,  ACTION  of, 

when  executor  or  administrator  of  deceased  may  sue  for,  20,  68,  70,  715 
definition  and  general  nature  of  action,  166 

by  and  against  whom  it  lies,  (see  tide  Parties  to  Action^)  60  to  93 
general  points  governing  this  action,  126  to  132 

Hes  only  for  injuries  committed  with  force,  and  immediate,  125,  126,  166 
when  party  may  waive  trespass  and  sue  in  assumpsit,  100,  407 
when  to  waive  trespasss  and  sue  in  case,  139 
concurrent  remedy  with  trover,  161,  139,  164,  171 
costs  now  payable  to  acquitted  defendant,  88 
fiir  what  injuries  not  under  color  of  process, 

for  plamtiff 's  own  personal  injury,  167  to  180 
to  the  person, 

to  what  absolute  rights,  167 
to  what  relative  rights,  ib. 
to  personal  property, 

by  executor  or  administratoi*  of  docoasedr,  20,  70,  715 
to  what  property,  168 

animals  domiciled  and  ferae  natarx',  (!cc.  ib. 
plaintiff's  interest  therein,  ib. 
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TRESPASS,  ACTION  or— (continued.) 

for  what  injuries  tut  under  color  of  prooess — (continued,) 
to  personal  property — (continued.) 

actual  or  constructiYO  possession  and  property  necessary,  ib. 
general  owner,  who,  169 
bailee^  who  has  an  interest,  ib. 
bailee  haying  no  interest,  170 
mere  bare  possession,  ib.  ' 
assignees  of  bankrupt,  ib. 
the  injury,  171 
for  what  illegal  taking,  ib. 
for  what  otiier  injury,  ib.  to  173 
for  a  trespass  ab  initio,  172,  179,  180 
to  real  property,  178 
to  what  property, 

must  be  corporeal,  &c.  17S,  174 
the  plaintiff  *s  interest  therein^  175 
actual  possession  requisite,  ib. 
what  possession  sufficient,  ib. 
exclusive  possession  necessary,  ib.  to  178 
reversionary  interest  insufficient,  1?9 
executor  and  administrator,  when  nday  sue  for,  20,  70,  715 
the  injury,  nature  of,  178 

an  entiy  of  defendant  essential,  ib. 
what  entry  sufficient,  ib. 
nonfeazadoe  will  not  suffice,  ib. 
when  it  lies  against  a  lessee,  joint  tenant,  &c.  179 
for  the  act  of  an  agent^  servant,  cattle,  &c.  when,  180, 181 

when  the  principal  is  not  liable,  ib. 
for  what  injuries  under  color  o/ process,  and  what  not,  181 

1.  where  an  erroneous  judgment,  &;c  is  given,  ib. 

2.  when  the  court  has  no  jurisdiction,  182 
8.  when  the  proceedings  were  defective,  184 
4.  where  the  process  was  misapplied,  ice.  185 
6.  when  the  process  is  abused,  &c.  ib. 

6.  where  the  ministerial  officer  has  acted  without  warrant,  ib. 

7.  where  the  prooess  was  legal  but  maJicioufily  issued,  186 
pleadings,  costs  ana  judgments  in,  in  general,  ib. 

pleadings  in,  in  particulsur; 
dedaraiion  in, 

title  of  court  and  date,  262  to  266,  730 
venue  m  (see  title  Venue,)  268  to  278,  741 
eommencement,  280  to  286,  780 
statement  of  the  matter  or  thing  affected,  876  to  878 
of  the  plaintiff  *s  right  or  interest,  878  to  885,  718 
variances,  885  to  887 
of  abuttals  of  doses,  744 
of  the  injury,  887  to  898 
statement  of  tiie  damages,  895,  899 

alia  enormia,  89/ 
several  counts,  408  to  418,  789 
conclusion,  418  to  420 
pledges,  now  to  be  omitted,  420,  781 
defects,  when  aided,  421,  671  to  684 

statement  of  abuttals  in  action  quare  clausum /regit,  279,  280 
744 
general  issue  in,  in  general,  when  formerly  [NPoper,  500,  507 

Vol,  I.  166 
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TRESPASS,  ACTION  oy— {continued,) 

pleas  in,  (see  title  Plea  and  partietdar  titles.^ 

alleging  right  of  defendant  genendly,  713 

when  advisable  not  to  plead  to  it,  507,  508,  639,  640 

special  plea  in  general;  when  proper,  ib. 

in  trespass  to  persons, 

wnen  plea  should  be  special,  500,  501 
in  trespass  to  personal  property, 

when  plea  should  be  special,  502 
in  trespass  to  real  property, 

when  plea  should  be  special,  502  to  506 
in  actions  against  justices^  &c.  506 
when  not  advisable  to  plead  specially,  507 
plea  of  not  guilty,  what  to  put  in  issue,  520,  744 
when  several  pleas  allowed  in,  under  Reg.  Gen.  ffiL  T.  4  W.  4^ 
565,  740,  744 
Replications  in  (see  title  Replications.) 
Rejoinders  in  (see  title  Rejoinder.) 
New  Assignments  in  (see  title  New  Assignment,) 
TROVER,  ACTION  OF, 

general  nature  and  applicability  of,  146 

1.  in  respect  of  what  personal  property  it  lies,  146  to  148 

2.  what  interest  the  plaintiff  must  have,  148  to  153 

1.  of  an  absolute  property,  148 

2.  a  special  property,  151 

3.  a  right  of  possession,  152 

8.  for  what  injury  and  what  amounts  in  a  oonveraion,  153 

1.  a  WTongfol  taking,  153 

2.  assumpsit  of  property,  154 

3.  a  wrongful  detention,  156 

1.  when  a  demand  necessary,  157 

2.  who  should  demand,  ib. 

8.  upon  whom  demand  to  be  made,  158 

4.  how  made,  159 

5.  demand,  when  made,  ib 

6.  of  the  refusal,  160 
ilgaihst  whom  it  does  not  lie,  &c.  154 

if  action  against  several  a  joint  conversion  by  all  must  be  proved,  86 
iii  relation  to  husband  and  wife,  93 
When  servant  liable  for,  84 
when  sheriff  not  liable  for  action  of,  85 
carriers,  agents,  tenants  in  common,  &c.  155 
bow  far  trespass  and  trover  are  concurrent  remedies,  161,  171 
when  preferable  to  assumpsit,  147 
liability  of  tenant  for  removing  virgin  soil,  147 
when  a  concurrent  remedy  witn  assumpsit,  100 
pleadings,  &c.  therein,  in  general,  161  .        . 

pleadings  therein,  in  particular, 
declaration, 

title  of  court  and  date,  262  to  266,  730 

venue  in,  (see  title  Venue,)  268  to  273,  241 

commencement,  280  to  286,  730 

statement  of  the  matter  or  thing  affected,  376  to  878 

of  the  plaintiff's  right  or  interest,  378  to  385 

in  case  of  husband  and  wife,  74 

of  the  injury,  387  to  393 

pledges  now  to  be  omitted,  420,  781 
spMtl  plM  in,  when  advisable  or  good,  498,  499,  628»  6fi9«  66 
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TRUSTEE,  (see  dtle  CeHui  que  Trust.) 

when  he  most  sue,  2^  3,  8,  414 

under  a  composition  deed  cannot  sue,  when,  11,  15 

of  married  women  paying  maintenanoe,  when  he  may  sue  hu8ba^d  in  aasompsit, 
104 

qualified  right  to  use  the  name  of  a  trustee,  8 

hability  of  executor  and  trustee,  34,  715 

when  cestui  que  trust  may  sue,  34 

when  he  may  sue  in  trover,  151 

cannot  sue  for  injury  to  land  when  cestui  que  trust  in  possession,  62 

when  he  may  bo  sued  and  when  not,  36,  37,  60,  77 

when  cestui  que  trust  may  sue,  2,  60 

auctioneer  and  stakeholder  considered  a£  such,  37 

pleadings  in  actions  by,  15 
TRUSTEES  OF  COMPANIES, 

how  to  sue  and  be  sued,  14,  38,  n.  ili) 
TURNPIKE  ACT, 

commissioners  of,  how  to  sue,  14 

liability  of,  and  persons  under  them,  38,  and  id.  note  (b) 

persons  acting  under,  may  plead  general  issue,  507,  715 
UNLIQUIDATED  DAMAGES, 

when  assignee  may  sue  for,  23,  n.  (v) 
UNCERTAINTY,  (see  title  Certcdnty,) 

when  and  how  aided,  236,  261,  677 

must  be  demurred  to,  ib. 
UNDER  LESSEE, 

when  not  liable,  50 

when  liable  for  nuisance,  80 
UNDERTOOK, 

word  not  essential  when,  98,  n.  (y) 
UNNECESSARY  MATTER,  (see  title  "  Surplusage:') 

introduction  of,  forbidden,  229,  n.  (x) 

when  may  be  demurred  to,  230 
XINITY  OP  POSSESSION,  Peake  Add.  152 
UNIFORMITY  of  PROCESS  ACT, 

2  W.  4,  c.  39,  704  to  712 
USB  AND  OGCUPATIOIl 

when  assumpsit  lies  fi>r,  7,  11,  106,  344,  345 

when  not,  107 

assumpsit  for,  form  of  count,  344 

debt  lies  for,  109 

defendant  estopped  from  disputing  landlord'^  title,  when,  189, 482,  and  note  {h) 
561 
USURY, 

when  deed  void  for,  assumpsit  lies,  when,  105 

might  before  Reg.  Gren.  HU.  T.  4  W.  4,  have  been  given  in  evidenoe  in  a»- 
sumpsit,  477,  743 

must  be  pleaded  in  actions  on  specialty,  484,  743 

replication  to  a  plea  of,  m  assumpsit,  581 

debt,  584 

venue  in  action  for,  272 
VARIANCE,  (see  titles  Declarations,     Fteas,  and  different  o/ctions.) 

on  trial  before  sheriff,  4  Tyr.  271 

between  writ  and  declaration  cannot  be  pleaded,  244, 
how  to  be  taken  advantage  of,  ib. 
in  names  of  the  parties,  244  to  247,  302 
in  number  of  parties,  248,  716 
|n  the  oharaoter  in  which  the  parties  sue,  &o.  250 
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VARIANCE— («mft«M«rf.) 

in  tho  cause  and  form  of  action,  253 
in  slander,  3  Tyr.  844 
in  a  declaration  in  assumpsit^  (see  title  Assumpnt,)  296  to  817,  666 

in  debt»  367 
in  case,  385  to  387 
in  day^  or  time,  or  place,  when  not  material  (see  tides  7%me.      Vmme,^  276^ 

277,  393,  394 
in  stating  law,  220,  230,  231 

in  stating  act  of  parliament,  how  taken  advantage  of/^215,  216 
in  matter  of  inducement,  whe^  material,  292,  385 
in  stating  consideration,  when  material,  &o.  297 
between  the  statement  and  evidence,  305  to  317 
amendment  of,  319,  704,  719 
VENDOR  AND  PURCHASER,    (see  titles  Goods  sold.    Purchaser.) 
Assumpsit  against  vendee  for  not  accepting  goods,  102 

for  not  delivering  hill  in  payment,  ib. 
upon  warranty,  104 
against  vendor  for  not  completing  contract,  ib. 
debt  in  detinet  lies  for  goods  sold,  109,  121,  122 
purchaser  may  sue  for  breach  of  good  tide,  though  committed  while  vendor  had 

estate,  19 
purchaser  of  soods  from  sheriff  under  execution,  when  not  Uable  to  be  sued  80 
VENUE,   (see  title  Pface.) 

of  what  places  court  take  ji^icial  notice,  218 

Reg.  Gen.  ffil.  T.  4  W.  4.  respecting,  242,  276,  279,  741 
when  bail  discharged  by  mistake  in,  244,  270 
in  1^  declaration, 

general  rules  as  to  laying  it,  266  to  268 

may  be  tried  in  any  county,  Cbano.  Bill,  14th  March,  1888 
when  local,  must  be  laid  in  real  counh/,  268 
real  actions,  &c.  ib. 
ejectment,  ib. 

in  action  for  mesne  profits,  194 
actions  for  injuries  to  real  property,  ways,  &c,  268 
trespass  and  replevin,  ib. 

when  no  remedy  here  where  land  is  laid  out  of  England,  ib. 
may  be  laid  in  another  oouncy,  with  consent,  and  by  leave  of  the 
court,  ib, 
/         option  of  one  of  several  counties,  when,  269 
in  debt  or  scire  facias,  or  recognizances,  ib. 
debt  for  rent-char^  against  pernor  of  profits,  ib.' 
local  custom,  &c.  ib. 

power  of  judge  to  direct  local  actions  to  be  tried  m  anv  oountr 
719  ^  ^" 

when  transitory,  269 

actions  for  injuries  to  the  person  or  personal  property,  ib. 
actions  on  conti*acts,  270 
when  advisable  to  ky-ifc  in  proper  oonnty,  ib. 
in  actions  on  leases,  270 

transitory  between  lessor  and  lessee,  ib* 

(-M*ill^^ll«rf^^>al^Wkdr  '•:."^ 

in  the  detinet  against  an  executdri  ib.'  -        .'- 
is  local  in  thi^^t  jwrf«iffert«<j^^ttgaiti«  "■.  , 

transitory  in  covenant  b 
or  in  covenant  by 

Og£*  .Oii  ,^ini  ^.'.'.ij-l  :q  -AW  fijiiii.'  fli  r>il>BlfiitO  9£W  fli 
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VJWIUE— (cofKtntierf: ) 

in  deolaxation — (canltnued) 

local  in  debt  by  assignee,  &c.  of  reversion  against  lessee,  ib. 
local  in  action  by  or  against  assignee  of  lessee,  ib. 

or  against  executors  of  lessee,  in  debet  and  detinetf 
ib. 
local  by  statutes,  271 

actions  on  what  penal  statutes,  ib. 

does  not  relate  to  actions  on  all  penal  statutes,  272 

in  actions  againsi  justices  of  the  peace,  6co,  and  other  publio  offioera,  272, 

273 
where  the  cause  of  action  arises  in  two  counties,  272 
in  action  for  usury,  ib. 
mode  of  stating  the  venue,  274  to  277 
in  margin^  274 
as  to  statement  and  repetition  of,  in  the  body  of  the  declaration,  242,  276, 

%79,  741 
when  a  particular  parish  or  place  to  be  stated,  ib.  275,  276 
.     in  inferior  courts,  275 

recent  alterations  respecting,  242,  27G,  279 
no  venue  to  be  stated  in  body  of  declaration,  ^79,  881,  741 
repetition  of,  no  ground  of  demurrer,  662 
Eeg.  Gen.  HQ.  T.  4  W.  4,  in  trespass,  279,  744 
statement  of  name  of  abuttals,  ib. 
where  the  matter  has  occurred  abroad, 
in  stating  matter  of  record,  276 
should  be  stated  distinctly  to  every  material  fact,  ib. 
when  the  place  is  or  is  not  material,  275  to  277 
in  case,  trespass,  and  replevin,  269,  277,  279,  894 
consequences  of  mistake  and  when  aided,  277  to  280 
in  a  plea  i^  abatement  not  necessary,  458 
in  a  plea  in  bar  not  necessary,  538 

when  material,  522,  538 

VEKDICT, 

amended,  when,  511  note. 

when  not  to  be  taken  generally,  411,  412 

what  defects  curod  by,  421,  673  to  682 

when  a  count  in  part  defective  aided,  377,  682,  2  Tyr.  468 

in  a  plea,  668 

^VERIFICATION, 

when  a  plea  should  conclude  with  it,  557 
when  a  replication  should  so  conclude,  642,  643 
the  word  "  verify  "  for  certify  "  not  material,  643 
VICAR,  (see  titie  Rector.) 
VIDELICET,  (see  title  Scilicet.) 
e£fectofit,  317,  318 

matter  laid  under  it,  when  material,  is  traversable,  611 
VI  ET  ARMIS, 

meaning  of  the  words,  126 

when  necessary,  and  consequence  of  omission,  232,  887 
when  improper  in  case,  145 
VmGIN  S(5tL, 

tenant  when  liable  for  removal  of,  147 
VIRTUTE  CUJUS, 

when  the  allegation  is  traversable,  and  when  not,  612,  613 
WAGES, 

assumpsit  lies  pn,  101 

statement  of  IMmment  in  declaration  on,  290 


8d0  INDBX. 

WAGER  OF  LAW, 

when  formerly  permitted  in  deot,  113 

mw  ijbolished  by  3  &  4  W.  4,  c.  42.  s.  13, 114, 121, 125.  481.  717 

when  formerly  permitted  in  detinue,  125 

WAGES, 

when  may  declare  for,  generally,  348 

when  most  declare  specially,  ib. 
WALES, 

plea  to  the  jarisdictiion,  443 

courts  of  Great  Sessions  abolished,  ib. 
WAR, 

when  Courts  ex  officio  take  notice  of,  214 
WARD,  (see  title  Guardian) 

replication  to  plea,  justifying  taking  plaintiff  as,  609 
WAREHOUSEMAN  (see  title  Wharfinger.) 
WASTE,  EQUITABLE, 

bill  in  equity  for,  against  personal  representative  of  tenant  for  life,  70 
WARRANT,   (see  mes  Sheriffs.     Writs.) 

case  the  remedy  for  caption  on  warrant  maliciously  obtained,  138 

sheriff's  not  necessary  to  alle^  that  it  was  under  seal,  221 

justifying  under^  (see  title  Writs. ) 
WARRANTO, 

agent  not  liable  for  breach  of,  when,  84 

actions  for  breach  of,  assumpsit,  102 

case  for  breach  of.  13,  384.  388 

how  to  declare  on,  355,  384,  388 

when  plaintiff  must  sue  specially  on,  385 

plea  to  action  on,  742 
WARRANT?  AND  FINE, 

when  feme  covert  liable  to  be  sued  on,  58 
WASTE. 

under-lessee  when  liable  for,  50 

who  may  sue  for,  63,  66 

in  case  of  husband  and  wife,  74 

when  executors  cannot  sue  for,  70,  715 

when  executors  can  be  sued  for,  70,  91^  715 

remedies  for, 

1,  assumpsit,  102,  141 

2,  covenant.  126, 141 

3,  case,  140,  141,  179 
how  to  declare  for,  22 

entry  to  view,  replication  as  to, 
WATER  AND  WATERCOURSE, 

assumpsit  for  use  of,  104 

remedy  for  injuries  to,  140 

when  trespass  and  when  case  lies  for  injuries  to,  128, 175 

ejectment  for,  how  to  be  brought,  189 

declaration  for  obstructing,  381 

variance  in  stating  injuiy,  391 
WAIVER  OT  BAIL,  244 

of  one  action  for  anotiier,  107  note. 
WAY,  RIGHT  OF, 

remedies  for  injuries  to,  142 

how  to  be  described  in  pleading,  381,  713,  714,  744 

declaration  for  disturbance  of^  how  framed,  383,  384 

not  repairing  of,  585,  384 

pleas  of  right  of  way  must  be  pleaded^  505 

when  to  be  pleaded  by  metes  and  boonoui,  ib. 

plAsa  in  bar  in  replevin,  of  right  of,  591 
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WAT,  RIGHT  OF-^ieantinued.) 
replication  to  plea  of,  597,  618 

when  the  replication  should  be  special,  630 

new  assignment  extra  viam,  and  costs  upon,  637  to  689 
WEIGHTS  •ND  MEASURES, 

courts  take  judicial  notice  of,  219 
WHARFINGER, 

when  he  may  sue  on  a  contract^  7 

assumpsit  against^  102 

when  trover  lies  against,  155 
WHEREAS, 

when  demnrrable  on  trespass,  256 

when  not  so  in  assumpsit,  ib. 
WINDOW,  (see  tiUe  'Ancient  LighU.) 
WITNESS, 

remedy  against,  for  not  attending  trial,  189 

interested,  when  admissible,  720 
WORDS,  (see  title  Slander.) 

of  what  English  words  ex  officio  takes  notice,  229 
WORK  AND  LABOR. 

proof — ^inferiority  of  works,  4  Tyt.  43 

master  may  sue  for,  of  apprentice  enticed  away,  100 

assumpsit  lies  for,  100 

on  promises  to  perform,  102 

debt  lies  for,  109 

common  counts  for,  when  proper  or  not,  348,  849,  726 
WRITS,  (see  title  Precipe,) 

amendment  of  when  allowed,  250 

date  of,  now  considered  the  commencement  of  action,  259,  260,  707 

service  of,  704,  &o. 

prescribed  forms  of,  ib. 

alias  and  pluries  writs  into  difierent  countries,  729 

statement  of  date  o£  first  writ  in  issue,  260,  707 

number  o£  (defendants  in,  249,  250,  729 

remedy  for  injury  committed  under  color  of  legal  process,  181  to  186 
•        coprts  take  judicial  notice  of  their  own  process,  219 

statement  of,  having  been  issued  in  vacation,  when  bad,  218 

may  be  issued  if  not  bailable,  before  caase  of  action  accrues,  453 

how  to  be  described  since  uniformity  of  process  act,  2  W.  4,  c.  89, 249  704^  Sco, 

how  plaintiff  may  declare  on,  as  to  parties  to  action,  244  to  250 

variance  between  writ  and  count  not  pleadable,  450 
nor  proceedings  set  aside  for,  ib. 

what  consequence  of  variance,  ib.  730 

pleas  in  abatement  to,  450  to  454 

pleas  justifying  trespass  under,  how  framed,  584 

replications  thereto,  593,  594 

new  assignments  relating  to,  632 

provisions  of  2  W.  4,  o.  39,  respecting,  704,  ^co. 
WRIT  OP  ENTRY, 

when  it  must  be  resorted  to,  191 

WRIT  OF  ERROR, 

interest  allowed  oh,  721 
WRIT  OP  FORMEDOM, 

_     when  it  must  be  resorted  to  ib. 
WRIT  OP  INQUIRY, 

execution  of,  before  sheriff,  717,  718 


ui 


IHDSZ. 


WbtIten  instruments, 

amendment  of  statement  of,  at  nisi  prins,  319,  704,  719 

to  take  ease  out  of  statute  of  limitations,  703 

admission  of,  717,  736 
WBONG-DOER, 

nersonal  refnresentatiTe  of,  when  liable  in  case  of  death  of,  20,  68,  70,  91,  716 
WRONGFUL  ACT, 

general  issue  under  Reg.  G^n.  Hil.  T.  4  W.  4,  only  pats  in  isBiie  the  wrongful 
act,  and  not  the  right,  154,  744 
WRONGFUL  SALE, 

when  sheriff  aUowed  expenses  of,  161 
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